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Note: The attention of those interested in following currently the cease and 
desist orders of the Commission is invited to the advantages offered by the Federal 
Register, which is published daily by the Division of the Federal Register, 
National Archives, and sets forth, among other things, current orders and regu- 
lations of the different Government establishments, which have general applica- 
bility and legal effect. 
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Weidlund, E. A. (Vogue Manufacturing Co. of California, ete.) ----------- 1223 
Weisinger, Ethel (Beverly Hills Gift Shop, etc.) _-._------------------- 1202: 
Wiggins, Donald C., et al. (Magic Foam Sales Corp.) - ----------------- 1209 
Woltcon, Richard (Lan-O-Tone Products Co.) _-...-----=------------5 1186 
Wood, Dimmit Jet al, (Big G Distribution Co.) .__--....:-----+------ 1187 
Wood, H. Marshall (Davidson Baking Co.) et al-_--------------------- 1188. 
Wright, Henry Carroll (Henry’s Beauty Creations, etc.) -.--.----------- 1184 
Wyland, Otto, et al. (Millers Forge Manufacturing COED: ts Ase ee aes DS 
Werte OO. n5 see dc es gen eSe Se cee ese See eee eee 1217 
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TABLE OF CASES IN WHICH PETITIONS FOR REVIEW OF 


ORDERS OF THE COMMISSION HAVE BEEN FILED IN 
THE UNITED STATES COURTS OF APPEALS FROM JULY 


1, 1949 TO JUNE 30, 1950, INCLUSIVE 


Name 
CARPE RO DUCTS. OINCGS Ha WAGs sta-cwe gees Milo why Bile Wings 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on September 20, 1949. Order modified and as so 
modified affirmed and enforced February 2, 1951. 186 F. (2d) 
821. 
CONCRE TEP MATERIALS CORB. .422 Sends ee 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on January 20, 1950. Commission’s order affirmed 
and enforced on May 25, 1951. 189 F. (2d) 359. 
WORLD SYNDICATE PUBLISHING CO. ET AL_____-___- 
Petition for review filed in Court of Appeals for the Second 
Circuit on January 25, 1950. 
BRS LOU MEY BAS OLA F< Atlin <n oe oe ce ey nd a 8 
Petition for review filed in Court of Appeals for the Fourth 
Circuit on January 25, 1950. Commission’s order affirmed on 
November 9, 1950. 185 F. (2d) 58. 
RUBEROUD +CO 2 see5 Ee eo atta ran nine tay ee oe REBUM, ena RE 
Petition for review filed in Court of Appeals for the Second 
Circuit on April 25, 1950. Commission’s order affirmed and 
enforced on June 4, 1951. 189 F. (2d) 893. On rehearing 
enforcement stricken August 14, 1951. 191 F. (2d) 294. 
NATIONAL OPTICAL STORES, COs HT Valls 2._ 2222 euets =e 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on May 15, 1950. 
STEELCO STAINLESS STEEL, INC. ET AL_-----£---.---- 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on May 23, 1950. Petition dismissed and a decree will 
be entered affirming Commission’s order and commanding 
obeyance and compliance, March 6, 1951. 187 F. (2d) 693. 
Ree CNOmbpS,. LOBACCO CO lcacex. 25-2 aks tbat 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on May 31, 1950. Order modified and as so modified 
affirmed and enforced on November 1, 1951. 
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TABLE OF COURT CASES IN VOLUME 146 INCLUSIVE! 


Abbreviations: S. C.=U. S. Supreme Court; C. C. A.=Circuit Court of Appeals; §. C. of D. C.=Supreme 
Court of the District of Columbia (changed on June 25, 1936, to District Court of the U. S. for the District 
of. Columbia, and identified by abbreviation D. C. of D. C.); ©. A. of (or for) D. C.=U. 8. Court of 
Appeals for the District of Columbia (prior to June 7, 1934, Court of Appeals of the District of Columbia); 
D, C.=Distriet Court. Hyphenated numbers refer to volume and page of the F. T. C. Reports, the 
number preceding the hyphen denoting the volume, the numbers following, the page. Citations such 
as1S. &D.—,28. & D—, or3 8. & D.—, refer respectively to the volume and page of the three volumes 
of Commission publications entitled “Statutes and Decisions—Federal Trade Commission, 1914-1929,” 
“Statutes,”’ ete., 1930-1938,’’ and ‘‘Statutes,’”’ etc., “1939-1943,”’ in which are published Commission 
court decisions for said periods. 


Ace Auto Supply Co., The, et al_-________- (C, C. A.) 32-1891; 38. & D. 375. 

AdolpheKastor dn Bros, ~lNGs 22 ona 2555 (C. C. A.) 37-818; 3 8. & D. 612. 
138 F. (2d) 824. 

Pa Comhaiie COs 262 8.2 ake ce Ske (C. C. A.) ‘“Memoranda,’’ 20-739. 

ee orale MECC. (eb, sles ae ee (C. C. A.) 36-1126; 3S. & D. 556; 


135 F. (2d) 453; 144 F. (2d) 221; 324 39-677; (S. C.) 40-906. 
U. S. 746; (65 S. Ct. 971). 


Aetna Portland Cement Co. et al_____-_--- (C, C. A.) 48-1101; 45-1063. 
at ta2d),.pao. 
PRODI AGL: eee ee ee Ne oe ee ape (C. C. A.) 32-1871; 3 8. & D. 358. 
118 F. (2d) .669. 
PAT iva gee ee ne ag ee es (C, A. of D. C.) 46-1453. 
182 F. (2d) 36. 
Alroma Jamber ©Gel.al2. 2-22 a (C. C. A.) 16-657;'2 S.. & D. 158; 
>, 56 F. (2d) 774; 64 F. (2d) 618; 291 17-669; 2 8. & D. 221; (8. C.) 
U. 8. 67; (548. Ct. 315). 18-669; 2S. & D. 247. 
Allen JB. Wirisley Co. ‘et al. 2.-----.------ (C. C. A.) 31-1815; 38. & D. 250. 
-£113 F. (2d) 437. 
Alle-Rhume Remedy Co., Inc., et al__----- (C. C. A.) 30-1613; 3 8. & D. 170. 
Pee Paner Nils os 2 Se Sa Sele (C. C. A.) 44-1532. 
168 F. (2d) 600. 
Ablied Pharmacal Co.,, Inc., etc...------=-- (D. C. 31-1905; 3 8. & D. 704. 


Alma’s Home Made Candies (Mrs. Alma (C. C. A.) 38-919. 


Loughran et al.) 
143 F. (2d) 431. " 


1 Interlinear citations are to the reports of the National Reporter System and to official United States 
Supreme Court Reports in those cases in which the proceeding, or proceedings as the case may be, have been 
there reported. Such cases do not include the decisions of the Supreme Court of the District of Columbia, 
nor, in all cases, some of the other proceedings set forth in the above table, and described or reported in the 
Commission’s Decisions and the Commission publications entitled “Statutes and Decisions—1914-1929,”’ 
“Statutes and Decisions—1930-1938,”’ and ‘‘Statutes and Decisions—1939-43,’’ which also include cases 
here involved, for their respective periods. 

The two earlier publications also include Clayton Act cases bearing on those sections of said Act adminis- 
tered by the Commission during the aforesaid period, but in which Commission was not a party. As 
above noted, they are respectively referred to as 1 §s.&D—,2S8.&D.—, and38.&D.—. For ‘““Memo- 
randum of Court Action on Miscellaneous Interlocutory Motions” during the period covered by the second 
compilation, namely 1930-1938, see said compilation at page 485 et seq. 

2 For interlocutory order of lower court, see “Memoranda,” 29-1966 or 2S. & D. 487. 
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XXII FEDERAL TRADE COMMISSION DECISIONS 

‘Aluminum Co. of “America_. 22-2 ->.- 22-5 (C..C. A.) 5-529; 1S. & D. 215; 
284 Fed. 401; 299 Fed. 361. 7-618; 1S. & D. 260. 

Amasiaalmporting Corps so. te= sake aa = (C. C. A.) 44-1451. 

Amber-Ita (Ward J. Miller)_---_---=-2-2- (Gy C.FAL) 21-1223) 2 8 dD 295 

A Michean&sSonset.al_ sae see see = 3 (C. C. A.) 22-1149; 28. & D. 347; 
84 F. (2d) 910; 94 F. (2d) 802. 26-1501; 258. & D. 439; 31-1828; 

PE Gish CalD)s Oi 
American Army and Navy Stores, Inc____-- (C. A. for D. C.) 23-1392; 2-8. & 
D. 358. 
American Wand yrOo. = ose ies ee Se (C. C. A.) 27-1683; 2 8. & D. 467. 


97 F. (2d) 1001. 
American Chain & Cable Co., Inc., et al__._ (C. C. A.) 38-825, 896. 
139 F. (2d) 622; 142 F. (2d) 909. 


American, Colleges, etale = ao aay eee (C. C. A.) 30-1674; 3S. & D. 222. 
American Drug Corp tee 44 se eee Ses (C. C. A.) 40-930; 43-1198. 
149 F. (2d) 608. 
American Field Seed Co. et al______--_-__--- (C..C. A.) 30-1648; 3 S. & D. 200. 
American Medicinal Products, Inc., et al___ (D. C.) 30-1683; 3 S. & D. 230; 
136 F. (2d) 426. (C. C. A.) 36-1167; 3S. & D. 591. 
AMTeRICANMOM Ui COee ne oa eee ae ae a (C. C. A.) 138-607; 2S. & D. 68. 


38 F. (2d) 547. 
American Steel and Wire Co. of N. J., The, »(C. C. A.) 34-1862; 3S. & D. 491. 
et al. 
American Steel and Wire Co. of N. J., U.S. vo. (D. C.) 43-1241. 
American Television Institute, Inc., U. 8. v_ (D. C.) 36-1175; 3S. & D. 735. 
American Lobaeco: Con. 22 9 (D. C.) 5-558; 1S. & D. 239; (S. 
283 Fed. 999; 264 U. S. 298 (44S. Ct. C.) "75995 1 Sa oan. Ce 
336); 9 F. (2d) 570; 274 U. S. 543 A.) 9-653; 18. & D. 483; (S. C.): 
(47 8. Ct. 663). 11-668; 1S. & D. 615. 
Aniericans Comps ea oe oe (C. C. A.) 46-1435. 
America’s Medicine, etc. (Harry 8. Benham)_ (D. C.) 29-1629; 3 S. & D. 642. 
Anchor Hocking Glass Corp., Lancaster, (C. C. A.) 34-1789; 3S. & D. 426. 
Ohio, et al. 
124 F. (2d) 187. 
Antisepto Products Co., ete. (Edward L. (D. C.) 29-1637; 3S. & D. 649. 
Jenkins et al.) 


ACP Wie baper (Coy nesses ane a eee (C. C. A.) 40-921; (S. C.) 42-909; 
149 F, (2d) 424; 328 U.S. 193 (668. Ct.  (C. C. A.) 43-1222: 44-1455. 
932). 


Ardelle ino. Malena. toe = Sm Gkee we ee (C. C. A.) 28-1894; 3 S. & D. 59. 
101 F. (2) 718. 


Arden, Inc:; Hlizabeth, et. alo_ 2-02. 4225. (C. C. A.) 42-916. 
156 Ra (2d)el32: 

Arkansas Wholesale Grocers Ass’n_________ (C. C. A.) 11-646; 1S. & D. 593. 
18 F. (2d) 866. 

Atmand"©ow Incet aleve weasel) WEES (GC. C. A.) 21-1202; 2S. & D. 310; 
78 F. (2d) 707; 84 F. (2d) 973. 22-1155; 2S. & D. 352. 

ATI OUT 61 CO Bee 752 eae ee ee a a ee (C. C. A.) “Memorandum,” 20-745. 

Armstrong Cork Cosetral s-sgsed sees o_o (C. C. A.) 46-1419. 
176 F. (2d) 974. 

Army and, Navy crading Cons: gs. 20 es (C. A. of D. C.) 24-1601; 2S. & 
88 F. (2d) 776. D., 374. 


3 Interlocutory order. See also1S. & D. 721. 
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ZATNOLG HS GODOM OGL tes se See AR SS, (C. 


49 F. (2d) 1017. 


Aronberg, Earl (Positive Products Co., ete.). (D. 


C. A.) 15-606; 2S. & D. 123. 


C.) 29-1634; 3 S. & D. 528; 


132 F. (2d) 165. (C. C. A.) 35-979; 3 8S. & D. 647. 


Aron Morris, et al. (Globe Printing Co.)_... (D. 


50 F. Supp. 289. 


C.) 36-1130; 3 S. & D. 560. 


Arrow-Hart & Hegeman Electric Co_______ (C. C. A.) 17-658, 683; 2S. & D. 
63 F. (2d) 108; 65 F. (2d) 336; 291 U.S. 211, 233; (8. C.) 18-691; 28. & 
587 (54 8S. Ct. 532). D. 267. 
PATA OGTR @OTID Me iene eee ee eae (C. C. A.) 18-680; 2S. & D. 256. 


69 F. (2d) 36. 


Artloom Corp. v. National Better Business (D. 


Bureau, et al. 
48 F. (2d) 897. 


Aricas@osmetics SING. 22. 2225.36 ese (C. 
Associated Laboratories (Milton Irwin et al.) (C. 


143 F. (2d) 316. 


Associated Laboratories, Inc___..-_______- (C. 


150 F. (2d) 629. 


Associated News Photographic Service, Inc., (C. 


et al. 


Atlantic & Pacific Tea Co., The Great____-_ (C. 


106 F. (2d) 667. 


Atlas Health Appliance Co. (Jacob L. Gold- (D. 


C.) footnote, 15-597. 

C. A.) 46-1430. 

C. A.) 38-906. 

C. A.) 41-423. 

C. A. 35-978; 3 8. & D. 527. 
C. A.) 29-1591;3 8. & D. 146. 
C.) 31-1897; 3S. & D. 696. 


C. A.) 30-1667; 3S. & D. 216. 
A. of D. C.) 21-1219; 28. & D. 


326. 


man). 
VERVE UL Use tee eee Na NS (C. 
Aviation Institute of U. §. A., Inc_-_------ (C. 
Ayer aries Hubbard, Ine:$: 25 9..2.4.2 (C. 


15 F. (2d) 274. 


Baldich, ene Lan(Caito, Co.) a 52-22 -_ = (D. 
BS alte ee ae a teen see ake 8 ee a ES (C. 


23 F. (2d) 615. 


C. A.) 10-754; 158. & D. 569. 


C.) 31-1894; 3S. & D. 694. 
C. A.) 11-717; 18. & D. 666. 


Cl) 5-578: Saige De 254° 


BaltimorenGrain COs Cb Aleas > S=5 0-25.02 (D. 
284 Fed. 886; 267 U. S. 586 (45 8. Ct. (S. C.) 8-632; 1S. & D. 408. 
461). 
Baltimore Paint & Color Works, Inc-_------ (C. 


41 F. (2d) 474. 


Baraver-WebsterCo 20 eset - === (C. 


95 F. (2d) 1000. 


Barber, Hiram (Motor Equipment Specialty (D. 


Co.), U.S. ». 
Basicmeroducts, COs. lL s2-2-- eases HLS (D. 
260 Fed. 472. 
Battle Creek Appliance Co., Ltd_--------- (C. 
Bvt Oiv ars MLC ee tess = seo soe oe (GC 


C. A.) 14-675; 28. & D. 75. 
C. A.) 26-1495; 28. & D. 434. 
C.) 36-1174; 3.8. & D. 734. 
C.) 3-542; 15. & D. 876. 


C. A.) 21-1220; 28. & D. 327. 
C. A.) 14-679 (footnote), 708; 


28-1958, 38. & D. 110; 29-1574; 
358. & D. 131. 


Bazelon, Mitchel A., et al. (Evans Novelty (C. 


Co., etc.). 


C. A.) 34-1806; 3 8. & D. 441. 


4 For interlocutory order, see ““Memoranda,’’ 28-1965 or 2S. & D. 485. 
5 For interlocutory matter, see “Memoranda,” 28-1968 or 2S. & D. 489. 
6 For interlocutory order, see ‘‘Memoranda,”’ 20-744 or 1 S. & D. 720. 
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Bear Mill Manufacturing Co., Inc.-------- 
98 F. (2d) 67. 


264 Fed. 885; 257 U. S. 441 (42 8. Ct. 
150). 

Belmont Laboratories, Inc_2- 2-22-2222 -_"5= 
103 F. (2d) 538. 

Bene POMS TLC. Olle an em = eee ee 
299 Fed. 468. 

Benham, Harry S. (America’s Medicines, 

etc.). 

Benham, Leland F. (The Zelle Co.) -------- 

Benton Announcements, Inc__-_----------- 
130 F. (2d) 254. 

Berkey & Gay Furniture Co. et al_.------- 
42 F. (2d) 427. 

IB errva secede Come ial aes See 
104 F. (2d) 1012. 

Between Steel!\ Coss oe eee se PEST 

‘Biddle’ Purchasing Coret alas 222=-8-—- 
96 F. (2d) 687; 117 F. (2d) 29. 


Blackstone Studios, Inc. et al__________-_- 

Block, Sol., et al. (Rittenhouse Candy Co.)_- 

Blumenthal, Sideny, et al. (Rittenhouse 
Candy Co.). 

Bob Hofeller Candy Co 
82 F. (2d) 647. 
Bockenstette ctraleem as 22 ee ae ee 
134 F. (2d) 369. 
Bond Crown & Cork Co 

176 F. (2d) 974. 
Bonita Co., The, et al 
84 F. (2d) 910. 
Boulevard Candy Co 
Bourjois slinestetiale 2 = ee 
iBoyer'is Candy wlicete ss tee ed em 
128 F. (2d) 261. 
Brach & Sons, E. J 
BradleyseramMesr) =e hyn nh = Se eee ee | 
31 F. (2d) 569. 
iIBranchmlosep ie Getesa as sae eee 
141 F. (2d) 31. 

Breakstone, Samuel 8 
BLECHiCn GANG ya C Omen. penne an ee eee 
92 F. (2d) 1002. 
Brewer & Sons, Chas. A 
158 F. (2d) 74. 


Broudo, Louis, et al. (Globe Printing Co.)__ (D. 


50 F. Supp. 289. 


FEDERAL TRADE COMMISSION DECISIONS 


(C. C. A.) 27-1685; 28. & D. 468. 


(C. C. A.) 2-556; 1 8. & D. 54; 
(S. C.) 4-583; 1 8. & D. 170. 


(C. C. A.) 28-1941;3 8. & D. 97. 
(C. C. A.) 7-612; 18. & D. 354. 
(D. C.) 29-1629; 3 8. & D. 642. 


(D. C.) 29-1631; 3S. & D. 644. 
(C. C. A.) 35-941; 3 8. & D. 945. 


(C. C. A.) 14-679; 28. & D. 91. 
(C. C. A.) 30-1649; 3S. & D. 201. 


(D. C.) (S. C. of D. C.) footnote, 
3-543. 

(CS COOK.) 26-1o1T 258, & Dy 447 
32-1840, 1867; 3 S. & D. 331, 
354; 33-1796; 3S. & D. 391. 

(C. C. A.) 35-978; 3 8. & D. 527. 

(C. C. A.) 26-1497; 2 8. & D. 436. 

(C. C. A.) 26-1497; 2S. & D. 436. 


(G) CP AS) 222118899 Sal S88: 
34-1842: 3 S. & D. 473. 

(C. C. A.) 36-1106; 3S. & D. 539; 
41-449, 

(C. C. A.) 46-1419. 


(C. C. A.) 22-1149; 2S. & D. 347; 
31-1834; 3S. & D. 267. 

(C. C. A.) 35-955; 3S. & D. 507. 

. A.) 27-1706; 2.8. & D. 475. 

. A.) 34-1857; 3 8. & D. 487. 


AS) 29-1507 73S, De 133: 
. A.) 12-739; 1S. & D. 700. 


. A.) ‘“Memoranda,”’ 20-745. 
. A.) 25-1701; 2S. & D. 418. 


C 
C 
C 
C 
(C. C. A.) 38-857. 
C 
Cc 
C. A.) 43-1182. 
C. 


) 36-1130; 3 8. & D. 560. 


7 For order of Circuit Court of Appeals on mandate, see ““Memoranda,’’ 20-741 or 1 8. & D. 189. 


8 Interlocutory order. See1S. & D. 722. 
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rowan dcpivaleo ee twtetieie. Ue Aceon oe ae (C. C. A.) 28-1894; 3 8. & D. 59. 
101 F. (2d) 718. 
Browm Benee.& Wire Co..< se ses cee (C. C. A.) 17-680; 2S. & D. 230. 
64 F. (2d) 934. 
Bruning. Co., Inc.,.Charles, et al...._-_____ (C. C. A.) 34-1865; 38-840. 
142 F. (2d) 321. 
uhs ba wines Cor une ee ne (C. C. A.) 42-876; (S. C.) 42-908. 
153 F. (2d) 85; 66 S. Ct. 1016; 160 F. (C. C. A.) 48-1217. 
(2d) 121. 
Bundy, Robert C. (The Jackson Sales Co.)_. (C. C. A.) 33-1819; 3 8. & D. 417. 
Bupte BrotherssnG -c6 snp eat ko (C. C. A.) 28-1959; 3S. & D. 111; 
104 F. (2d) 996; 110 F. (2d) 412; 312 30-1650; 3S. & oy 202; (S. CG) 
U.S. 349 (61 S. Ct. 580). 32-1848; 3S. & D. 337. 
On uart eke Cour Aletta es (S. C. of D. C.) footnote, 3-542; 
4 F. (2d) 910. 18. & D. 722; (C. C. A.) 8-602; 
18. & D. 378. 
Butterick Publishing Co. et al_____________ (C. C, A.) 23-1384, 28. & D. 359. 


85 F. (2d) 522. 
B-X Laboratories and Purity Products Co. (D. C.) 29-1643; 30-1727; 3 S. & 


(John Petrie), U. S. ». D, 723: 

Caldvell lncs Dr, Wao. ay 2~ eee | la (C. C. A.) 30-1670; 3S. & D. 218, 
111 F. (2d) 889. 

California Lumbermen’s Council et al_____- (C. C, A.) 28-1954; 3 8. & D. 106; 
103 F. (2d) 304; 104 F. (2d) 855; 115 F. 29-1568; 3S. & D. 125; 31-1870, 

(2d) 178. 38. & D. 298. 

California Rice Industry... = 2.2 == (C. C. A.) 28-1912; 3S. & D. 74; 
102 F. (2d) 716. 33-1779; 3S. & D. 376. 

Callaghaj. & ‘Co-etsale i ees (C. C. A.) 44-1429. 
163 F. (2d) 359. 

@andviniasters, Ines. op ae ee (C. C. A.) 34-1807; 3S. & D. 448. 

@anneldsOill Covesee. 2 2 SL 8k esses ee (C. C. A.) 4-542; 15. & D. 136. 
274 Fed. 571. 

Cannons UGS) 25 2s fe nk ei She (C. C. A.) footnote, 11-677; 1 S. 
19 F. (2d) 823. & D. 1106. 

Canterbury Candy Makers, Inc__--------- (C. C. A.) 28-1894; 3S. & D. 59. 
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Hollowayads:Co.; Via, Jogebal-22- 25-2 ---- (C. C. A.) 22-1149; 28. & D. 347; 
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Hudson Fur Dyeing Co. (Louis Estrin et al.) (C. C. A.) 34-1805; 3 8. & D. 441. 
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Kongo Chemical Co., Inc., U. 8. v--------- (D. C.)- 39-725. 
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FEDERAL TRADE COMMISSION DECISIONS 


FINDINGS AND ORDERS, JULY 1, 1949, TO JUNE 30, 1950 


In THE MarTrer oF 


JOE KATZ AND MARSHALL MALTZ1 DOING BUSINESS 
AS J. & M. SALES CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5559. Complaint, May 24, 1948—Decision, July 1, 1949 


Where an individual engaged in the interstate sale and distribution of watches 
and other merchandise to dealers, operators, and other purchasers; in ad- 
vertising in periodicals of general circulation for operators of push cards, 
to whom, in answer to their inquiries, he sent a letter describing his card 
sales plan— 

(a) Furnished and supplied his customers with plans of merchandising which 
involved the operation of a lottery scheme in sales to the consuming public, 
including such typical push card deal as one providing that the customer 
who by chance selected from 72 feminine names displayed on the card, the 
name corresponding to that: concealed under the card’s master seal, received 
for the thirty-five cents, or for nothing, as determined by the accompanying 
number, one of the two more costly wrist watches sold therewith; 

Thereby supplying to and placing the means of conducting lotteries in the hands 
of dealers, operators, and other purchasers, who sold his watches and other 
merchandise by means of said push card deal, whereby, whether the customer 
received a watch, other article, or nothing for the money he paid, was de- 
pendent wholly upon lot or chance, contrary to an estabilshed public policy 
of the United States Government and the public interest ; 


17The Commission on July 1, 1949, issued an order closing case without prejudice as to 
respondent Marshall Maltz, as follows: 

“his matter came on to be heard in regular course upon motion, filed December 13, 1948, 
by counsel supporting the complaint, to close this case without prejudice as to the indi- 
vidual respondent Marshall Maltz, to which no answer has been filed by said respondent. 

“The complaint herein, issued May 24, 1948, charges respondents, Joe Katz and Marshall 
Maltz, as individuals and partners, doing business as J. & M. Sales Co., with violation of 
Section 5 of the Federal Trade Commission Act through the use of lottery methods in the 
sale and distribution of watches and other merchandise. From the answers to said com- 
plaint filed by both respondents and from said motion to dismiss, it appears that said part- 
nership was dissolved on March 1, 1948, that respondent Marshall Maltz has not since been - 
connected therewith, and that Joe Katz is now carrying on the business formerly conducted 
by the partnership. 

“Having duly considered the matter and being now fully advised in the premises: 

“It is ordered, That the motion to close this case as to the respondent Marshall Maltz 
be, and it hereby is, granted without prejudice to the right of the Commission to reopen 
this proceeding or to take such further action at any time in the future as may be warranted 
by the then existing circumstances.” 
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With the result that many persons were attracted by said sales plans or methods 
involving a game of chance, and were thereby induced to buy and sell his 
said merchandise; and 

Where said individual, in soliciting the sale and distribution of his said sales 
plans— 

(b) Represented through such statements in periodicals of general circulation 
as “Make $250 to $500 a week—Be your own operator of push cards—A 
once-in-a-lifetime opportunity to make $250 to $500 a week with little invest- 
ment,” that his customers earned or would earn $250 to $500 a week through 
the use of his said sales plans; notwithstanding the fact that none of them 
had thereby earned such sums or any other substantial amount ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that said representations were 
true, and thereby induce their purchase of a substantial number of his said 
sales plans, watches, push cards, and other merchandise: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


My. J.W. Brookfield, Jr., for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Joe Katz and Mar- 
shall Maltz, individuals and partners trading as J. & M. Sales Co., 
hereinafter referred to as respondents, have violated the provisions of 
the said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: - 

ParacrarnH 1. Respondents, Joe Katz and Marshall Maltz, are 
individuals and partners trading and doing business as J. & M. Sales 
Co., with their office and principal place of business located at 708 
South State Street in the city of Chicago, Hl. Respondents are now 
and for more than 1 year last past have been engaged in the sale and 
distribution of watches and other articles of merchandise and have 
caused said watches and merchandise when sold to be transported from 
their place of business in the city of Chicago, Ill., to purchasers there- 
of at their respective points of location in the various States of the 
United States other than Illinois and in the District of Columbia. 
There is now and has been for more than 1 year last past a course of 
trade by respondents in such merchandise, in commerce, between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, respondents in soliciting the sale of and in sell- 
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ing and distributing their watches and other merchandise, furnish, 
and have furnished, various plans of merchandising which involve the 
operation of a game of chance, gift enterprise, or lottery scheme when 
said merchandise is sold and distributed to the purchasing and con- 
suming public. One method or sales. plan adopted and used by the 
respondents is substantially as follows: 

Respondents advertise in periodicals having a general circulation 


‘throughout the United States for operators of push cards, and in 


answer to inquiries send them a letter describing the operation of their 
plan for selling their push-card deals. The push-card deals sold by 
respondents consist of a push card and 2 wrist watches. Each of re- 
spondents’ push cards bears 72 feminine names with ruled columns on | 
the back of said push card for writing in the name of the customer op- 
posite the name selected. Said push card has 72 partially perforated 
disks. Each of said disks bears 1 of the feminine names corresponding 
to those on the list. Concealed within each disk is a number which is 
disclosed only when the customer pushes or separates a disk from the 
card. The push card also has a larger master seal, and concealed 
within the master seal is one of the feminine names appearing on the 
disks and list. The person selecting the feminine name corresponding 
to the one under the master seal receives a wrist watch. The push card 
bears the following legend or instructions: 


WIN THIS 
BEAUTIFUL 
NEW WATCH 


Precision Made 
Swiss Movement 


Person holding name to 
correspond with Seal wins 
a watch. 


Numbers 1 to 10 are Free 
All Other Numbers Pay 35¢ each 


Respondents sell their push-card deal as above described to persons 
located in the various States of the United States and these customers 
of respondents make sales of respondents’ merchandise by means of 
said push card in accordance with the above-described legend or in- 
structions, and said watches are allotted to the customer or purchasers 
from said card in accordance with the above-described legend or 
instructions. Whether a purchaser receives an article of merchandise 
or nothing for the amount of money paid and the amount to be paid 
for the merchandise or the chance to receive said merchandise are thus 
determined wholly by lot or chance. The watches have a retail value 
greater than the price paid for any of the chances. 


854002—52——4 


4 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 46 F. T. C. 


Respondents sell and distribute various other push cards and mer- 
chandise plans, all of which involve the sale of said merchandise by 
means of said other push cards, and vary only in detail, all of said 
merchandise plans embodying the distribution of merchandise by 
game of chance, gift, enterprise, or lottery scheme. 

Par. 3. Retail dealers, operators, and others who purchase respond- 
ents’ push card and watch assortments or deals directly or indirectly, 
use the said push cards for distribution of the watches to the pur- 
chasing public in accordance with the sales plan above described. 
Respondents thus supply to and place in the hands of others the 
means of conducting lotteries or games of chance in the sale of their 
products in accordance with the sales plans hereinabove set forth. 
The use by respondents of said sales plans and methods in the sale of 
their merchandise and the sale of said merchandise by and through 
the use thereof and by the aid of said sales plans or methods is a prac- 
tice which is contrary to an established public policy of the Govern- 
ment of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure one of the said articles of merchandise at a price 
much less than the normal retail price thereof. Many persons are 
attracted by said sales plans or methods used by respondents and the 
element of chance involved therein and thereby are induced to buy and 
sell respondents’ merchandise, 

The use by respondents of a sales plan or method involving distrib- 
ution of merchandise by means of chance, lottery, or gift enterprise 
is contrary to the public interest and constitutes unfair acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 5. In the course and conduct of their business and in solicit- 
ing the sale of their sales plan as above described, respondents have 
caused to be published in periodicals having a general circulation 
throughout the United States the following advertising: 


Make $250 to $500 a week 
Be Your Own Operator of Push Cards 


A once-in-a-lifetime opportunity to 
make $250 to $500 a week with little 
investment. 
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Through the use of the above-quoted statements, respondents repre- 
sent and have represented that their customers will earn $250 to $500 a 
week through the use of respondents’ sales plan. In truth and in fact, 
none of respondents’ customers have earned $250 nor $500 a week or 
any substantial amount weekly through the use of respondents’ sales 
plans. 

Par. 6. The use of the aforesaid misleading and deceptive state- 
ments and representations by respondents in connection with the offer- 
ing for sale and the sale of its said merchandising plan has had and 
now has the tendency and capacity to mislead the purchasers and pros- 
pective purchasers thereof into the erroneous and mistaken belief 
that such representations are true and to induce them to purchase 
respondents’ watches and push cards. 

Par. 7. The aforesaid acts and practices of respondents are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices within the intent and meaning of the 
Federal Trade Commission Act. 


Report, Finprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 24, 1948, issued, and subse- 
quently served, its complaint in this proceeding upon respondents, Joe 
Katz and Marshall Maltz, as individuals and partners, doing busi- 
ness as J, & M. Sales Co., charging them with the use of unfair acts 
and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondents’ 
answers, the Commission, by order entered herein, granted motion of 
respondent Joe Katz for permission to withdraw his said answer and 
to substitute therefor an answer, as to him, admitting all the material 
allegations of fact set forth in nea SESH? and waiving all inter- 
vening procedure and further hearing as to said facts, whieh, substitute 
answer was duly filed in the office of the Commission. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission on said complaint and substitute answer (the Commission, by 
order entered herein, having duly granted motion to close the case 
without prejudice as to respondent Marshall Maltz) ; and the Com- 
mission, having duly considered the matter and being now fully 
“See in the premises, finds that this proceeding is in the interest 
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of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Joe Katz, is an individual trading and 

doing business as J. & M. Sales Co., with his principal office and place 
of business located at 708 South State Street, Chicago, Ill. He is now, 
and for more than 1 year last past has been, engaged in the offering 
for sale, sale, and distribution of watches and other articles of mer- 
chandise to dealers, operators, and other purchasers. 
- Par. 2. In the course and conduct of his aforesaid business, re- 
spondent causes, and has caused, his said watches and other mer- 
chandise, when sold, to be shipped or transported from his place of 
business in the State of Illinois to purchasers thereof at their respec- 
tive points of location in other States of the United States and in the 
District of Columbia, and at aJl times mentioned herein has main- 
tained a course of trade in said watches and other merchandise in 
commerce among and between the various States of the United States. 
and in the District of Columbia. 

Par. 3. (a) In carrying on his business, as aforesaid, respondent 
advertises in periodicals having a general circulation throughout the 
United States for operators of push cards and, in answer to inquiries, 
sends such operators a letter describing his plan for selling said 
push-card deals. In the offering for sale, sale, and distribution of 
his aforesaid watches and other merchandise, respondent furnishes 
and supplies, and has furnished and supplied, his customers with plans: 
of merchandising which involve the operation of a game of chance, 
gift enterprise, or lottery scheme, whereby said products are by said 
customers sold and distributed to the purchasing and consuming 
public. 

(6) Typical of the plans and sales methods adopted and used by 
respondent is one substantially as follows: A push-card deal consists 
of a push card and 2 wrist watches. The push card bears 72 feminine 
names, with an equal number of ruled columns on the back for writing 
in the name of the customer or purchaser opposite the feminine name 
selected by him. Said push card also contains 72 partially perforated 
disks, each of which bears one of the feminine names corresponding 
to those on the list. Concealed within each disk is a number, which 
is disclosed only when a customer or purchaser pushes or separates: 
a disk from the card. On said push card is a master seal, within 
which 1s concealed one of the feminine names appearing on the par- 
tially perforated disks. The purchaser selecting the feminine name 
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on the perforated disk which corresponds to the name within the mas- 
ter seal receives a wrist watch. The push card bears the following 


legend or instructions: 
WIN THIS 
BEAUTIFUL 
NEW WATCH 


Precision Made 
Swiss Movement 


Person holding name to 
correspond with Seal wins 
a watch. 


Numbers 1 to 10 are Free 
All Other Numbers Pay 35¢ Hach 

(c) Respondent sells the above described push-card deal to dealers, 
operators, and other purchasers located in the various States of the 
United States, who, in turn, make sales of respondent’s watches and 
other merchandise by means of said push card, and said watches and 
other merchandise are allotted to customers or purchasers from said 
card according to the aforesaid legend or instruction. Whether said 
customer or purchaser receives a watch, other article of merchandise, 
or nothing for the amount of money paid or to be paid for the 
possibility of receiving it, depends wholly upon lot or chance. The 
watches have a retail value greater than the price paid for the privilege 
of punching out one of the perforated disks. 

(d) Respondent sells and distributes various other push-card and 
merchandising plans, through the use of which watches and other 
merchandise are sold and distributed by means of a game of chance, 
gift enterprise, or lottery scheme, and all of which vary only in detail 
from the one hereinabove described. 

Par. 4. Retail dealers, operators, and others who, directly or in- 
directly, purchase respondent’s push card and watch assortments or 
deals expose and sell the same to the purchasing public in accordance 
with the sales plan heretofore described. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 


‘in the sale of his merchandise in accordance with such sales plans. 


The use by respondent of such plans or methods in the sale and dis- 
tribution of his watches and other merchandise, and the sale and 
distribution of same by and through, or with the aid of, such sales 
plans or methods, is a practice contrary to an established public policy 
of the Government of the United States. 

Par. 5. The sale of watches and other merchandise to the purchasing 
public by the methods or sales plans hereinbefore found involves a 
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game of chance or the sale of a chance to procure said watches or 
merchandise at a price much less than the normal retail price, and 
many persons are attracted by said sales plans or methods and the 
element of chance involved therein and are thereby induced to buy 
and sell respondent’s watches and other merchandise. The use by 
respondent of sales plans or methods involving distribution of watches. 
and other merchandise by means of chance, lottery, or gift enterprise 
is contrary to the public interest. 

Par. 6. (a) In soliciting the sale and distribution of his sales plans: 
and methods heretofore described, respondent has caused to be pub- 
lished in periodicals having a. general circulation throughout the 
United States the following advertisement : 

Make $250 to $500 a week 

Be Your Own Operator of Push Cards 
A once-in-a-lifetime opportunity to make 
$250 to $500 a week with little investment. 

Through the use of the aforesaid statement, respondent represents, 
and has represented, that his customers earn, or will earn $250 to $500 
a week through the use and handling of his said sales plans or methods. 

(6) The aforesaid representations and statements are misleading 
and deceptive. In truth and in fact, none of respondent’s customers 
have earned $250 to $500 per week or any other substantial amount. 
through the use or handling of said sales plans or methods. 

Par. 7. The use by respondent of the foregoing misleading and de- 
ceptive statements and representations has the tendency and capacity 
to mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said statements and repre- 
sentations are true and to induce them to purchase a substantial num- 
ber of respondent’s sales plans, watches, push cards, and other mer- 
chandise. 

CONCLUSION 


The acts and practices of respondent as herein found are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the substitute 
answer of respondent, Joe Katz, in which answer said respondent 
admits all the material allegations of fact set forth in the complaint 
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and waives all intervening procedure and further hearing as to said 
facts; and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act: 

Lt is ordered, That respondent, Joe Katz, an individual, trading as 
J. & M. Sales Co., or under any other name or names, his representa- 
tives, agents, and employees, directly or through any corporate or 
other device in connection with the offering for sale, sale, and distribu- 
tion of watches, push cards, and other merchandise in commerce as 
“commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from directly or indirectly: 

1. Supplying to, or placing in the hands of, others, watches or other 
merchandise, together with push cards or any other lottery devices, 
which said push cards or other devices are to be used, or may be used, * 
in selling or distributing such watches or other merchandise to 
the public. 

2. Supplying to, or placing in the hands of, others push cards or 
other lottery devices, either with watches or other. merchandise or 
separately, which push cards or other lottery devices are to be used, 
or may be used, in selling or distributing watches or other merchan- 
dise to the public. 

3. Selling, or otherwise disposing of, watches or any other mer- 
chandise by the use of push cards or any other lottery device. 

4, Representing as possible earnings or profits of retailers, op- 
erators, or salesmen of said watches, push cards, and other merchan- 
dise, for any stated period of time, any specified sum of money which 
is not a true representation of the net earnings or profits which have 
been made by a substantial number of respondent’s active retailers, 
operators, or salesmen in the ordinary course of business under normal 
conditions and circumstances. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he 
has complied with it. 
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ALFRED J. HARRIS DOING BUSINESS AS A. J. HARRIS & 
CO. AND AS SMITH STORAGE CO., INC., AND AS PRESI- 
DENT OF A. J. HARRIS-& CO., INC.; AND A. J. HARRIS & 
CO., INC., DOING BUSINESS IN ITS OWN NAME AND AS 
SMITH STORAGE CO., INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSECTION C OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 ; 


Docket 5628. Complaint, Dec. 20, 1948—Decision, July 1, 1949 


Where a corporation and an individual who owned substantially all of its stock 
and had been its president since incorporation and continuance by it of the 
business theretofore individually carried on by him; engaged in the dis- 
tribution of food products (1) as brokers, with no financial interest in the 
products other than the commission or brokerage fees which they received 
from their seller-principals for making the sale; and (2) as buyers of food 
products for their own account; 

fm carrying on purchase of products for their own account, in which connection 
they transmitted orders directly to sellers by whom products concerned 
were invoiced and shipped directly to them or in the corporate name of their 
otherwise inactive hauling and drayage concern (used to make such pur- 
chases for resale and to conceal from the sellers that such purchases were 
made for their own accounts); and with which products they dealt as 
traders for profit, taking title, and warehousing and selling the same at 
their own prices and terms, ete., and assuming all the risks incident to 
ownership— 

Received and accepted, directly or indirectly, from the respective sellers from 
whom they. purchased products for their own account, brokerage fees, com- 
missions or other compensation or allowances or discounts in lieu thereof: 

Held, That such receipt and acceptance of brokerage fees, or commissions or 
allowances and discounts in lieu thereof, from manufacturers and sellers 
upon purchasers of food products, as above set forth, constituted a violation 
of the provisions of subsection (c) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act. 


Mr. Cecil G. Miles and Mr. Edward S. Ragsdale for the Commission. 


CoMPLAINT 


The Federal Trade Commission having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are now violating the provisions of subsection (c) of section 
2 of the Clayton Act (U.S. C. title 15, sec. 18), as amended by the 
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Robinson-Patman Act, approved June 19, 1936, hereby issues its com- 
plaint, stating its charges with respect thereto as follows: 

ParacrarH 1, Respondent, Alfred J. Harris, an individual doing 
business as A. J. Harris & Co., established this business in Baltimore, 
Md., in 1932, which business is presently located at 232 North Frank- 
lintown Road, Baltimore, Md., under the name of A. J. Harris & Co., 
Inc., and has engaged and is now engaged in the purchase, sale, and 
distribution of canned fruit, canned vegetables, and canned fish, here- 
inafter refered to as food products. 

Alfred J. Harris was the sole owner of A. J. Harris & Co. and 
exercised complete authority and control over the business conducted 

_by the company, including the direction of its purchasing, distribu- 
tion, and sales policies from. the time said business was established 
until June 1946 when the succeeding business was incorporated as 
A. J. Harris & Co., Inc. 

Par. 2. Alfred J. Harris, is an individual, with his office and prin- 
cipal place of business located at 232 North Franklintown Road, Bal- 
timore, Md., is the principal stockholder in A. J. Harris & Co., Inc., 
owning all or substantially all of the capital stock of said corporation, 
and from the time it was incorporated in June 1946, has been president 
of said corporation. He has exercised complete authority and control 
over the business conducted by said corporation, including the direc- 
tion of its purchasing, distribution, and sales policies from the date 
the business was incorporated to the present time. 

Par. 3. Respondent, A. J. Harris & Co., Inc., is a corporation or- 
ganized, existing, and doing business under the laws of the State of 
Maryland, with its office and principal place of business located at 
232 North Franklintown Road, Baltimore, Md., and is engaged in the 
purchase, sale and distribution of food products. Respondent cor- 
poration is a continuation of A. J. Harris & Co., which was established 
in 1932 and was incorporated in June 1946, with Alfred J. Harris 
as president. Alfred J. Harris owns all or substantially all of the 
capital stock of said corporation and exercises complete authority and 
control over the business conducted by said corporation, including the 
direction of its purchasing, distribution, and sales polices. 

Par. 4. Smith Storage Co., Inc., is a corporation organized and 
existing under the laws of the State of Maryland, with its principal 
office and place of business presently located at 232 North Franklin- 
town Road, Baltimore, Md., which is the same address shown for re- 
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spondents. At the present time, this concern is shown to be active 
in name only. However, at the time it was organized, it was for the 
purpose of engaging in hauling and drayage for respondents. 

For a substantial period of time, since June 19, 1936, the corporate 
name Smith Storage Co., Inc., has been used by respondents to make 
purchases of food products for the account of A. J. Harris & Co. and 
A. J. Harris & Co., Inc., for resale and to cover up the fact from the 
sellers that such purchases were made for these accounts. 

Par. 5. The respondents named in the caption hereof and each of 
them hereinafter referred to as respondents, for a substantial period 
_ since June 19, 1936, have been engaged in the business of distributing 
food products by two separate and distinct methods; namely, (1) as 
brokers, which is not challenged by the complaint herein, and (2) as 
buyers, which is challenged by the complaint herein. 

First: Respondents’ business as “brokers” of food products may be 
described as follows: 

Respondents, in such capacity, act as sales agents negotiating the 
sale of food products for and on account of seller-principals, and re- 
spondents’ only compensation for such services is a commission or 
brokerage fee paid by such seller-principals. The respondents solicit 
and obtain orders for such food products at the respective seller- 
principal’s prices and on such seller-principal’s terms of sale. Re- 
‘spondents, as brokers, transmit purchase orders to their several 
seller-principals who thereafter generally invoice and ship such food 
products directly to their customers and collect the purchase price 
from such customers. 

Respondents, as brokers of food products, have no financial interest 
in the food products they sell. Their only financial interest is the 
commission or brokerage fee they receive and accept from their seller- 
principals for making the sale. Such commission or brokerage fees 
are customarily based on a percentage of invoice sales price of food 
products sold. The respondents, in this capacity, are brokers and 
not traders for profit. Respondents do not take title to, or have any 
financial interest in, the food products sold, and neither make a profit 
nor suffer a loss on the transaction. This phase of respondents’ busi- 
ness is not challenged by the complaint. 

_ Second: Respondents’ business as buyers of food products, which is 
challenged by the complaint herein, is described as follows: Respond- 
ents transmit their own purchase orders for food products directly 
to the various sellers from whom they buy. Such sellers invoice and 
ship such food products directly to respondents, or to Smith Storage 
Co., Inc., for respondents’ account, who receive and accept, directly or 


: 
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indirectly, from their respective sellers from whom they purchase 
such food products for their own account, brokerage fees, commissions, — 
or other compensation or allowances or discounts in lieu thereof. 

The respondents, in connection with such purchasers, are direct buy- 
ers and, as such, are traders for profit, purchasing and reselling such 
food products for their own account and at their own prices and on . 
their own terms,-taking title thereto and assuming all the risks inci- 
dent to ownership. The respondents, upon receipt of such food prod- 
ucts from the various sellers, warehouses such products in their own 
warehouse and insure said food products at their own expense and in 
their own name and for their own account against contingent loss or 
damage. ; 

When the respondents sell such food products, they invoice the 
products to their customers in respondents’ own name and for their 
own account and at prices and on terms they determine, assuming full 
and complete credit risk on such transactions and either receiving a 
profit or accepting a loss thereon, as the case may be. 

Par. 6. Respondents and each of them for a substantial period since 
June 19, 1936, made and are now making numerous and large pur- 
chases of food products from sellers located in States other than the 
State of Maryland where respondents are located, pursuant to which 
purchases, such food products were shipped and transported in com- 
merce by the sellers thereof from the respective States in which they 
are located across State lines, either to respondents, or pursuant to 
respondents’ instructions and directions, to the respective purchasers 
to whom such products were and are sold by respondents. Respond- 
ents also sold, distributed, and transported, and continue to sell, dis- 
tribute, and transport, a substantial quantity of such food products in: 
commerce to customers outside the State in which respondents are 
located. 

Par. 7. The respondents, and each of them, in connection with the 
purchase and sale of food products in commerce since June 19, 1936, 
as hereinabove alleged and described, have received and accepted, and 
are now receiving and accepting directly or indirectly, commissions, 
brokerage fees or other compensation or allowances or discounts in 
lieu thereof from the various sellers from whom they purchase food 
products in commerce for their own account and for resale, in the 
manner and under the circumstances set out in the second or last 
part of paragraph 5 above. 

Par. 8. The foregoing acts and practices of the respondents, and 
each of them, in receiving and accepting commissions, brokerage, or 
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When the respondents sold such food products, they invoiced the 
products to their customers in respondents’ own name and for their 
own account and at prices and on terms they determined, assuming 
full and complete credit risk on such transactions and either receiv- 
ing a profit or accepting a loss thereon, as the case may be. 

Par. 6. Respondents, and each of them, for a substantial period 
since June 19, 1936, made, and are now making, numerous and large 
purchases of food products from sellers located in States other than 
the State of Maryland, where respondents are located, pursuant to 
which purchases such food products were shipped and transported in 
commerce by the sellers thereof from the respective States in which 
they are located across State lines, either to respondents, or pursuant: 
to respondents’ instructions and directions, to the respective pur- 
chasers to whom such products were and are sold by respondents.. 
Respondents also sold, distributed, and transported, and continue to: 
sell, distribute, and transport, a substantial quantity of such food! 
products in commerce to customers outside the State in which re- 
spondents are located. 

Par. 7. The respondents, and each of them, in connection with the 
purchase and sale of food products in commerce since June 19, 1936,, 
as hereinabove described, have received and accepted, and are now 
receiving and accepting, directly or indirectly, commissions, broker- 
age fees, or other compensation or allowances or discounts in leu 
thereof, from the various sellers from whom they purchase food prod- 
ucts in commerce for their own account and for resale. 


CONCLUSION 


In receiving and accepting brokerage fees or commissions, or allow-- 
ances and discounts in leu thereof, from manufacturers and sellers: 
upon purchases of food products in the manner and under the cir- 
cumstances as hereinabove found, the respondents have violated the 
provisions of subsection (c) of section 2 of an act of Congress entitled 
“An act to supplement existing laws against unlawful restraints and 
monopolies and for other purposes,” approved October 15, 1914 (the 
Clayton Act), as amended by an act of Congress approved June 19,. 
1936 (the Robinson-Patman Act). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 


respondents, which answer admits all of the allegations contained im 


: 
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the complaint; and the Commission having made its findings as to the 
facts and its conclusion that said respondents have violated the pro- 
visions of subsection (c) of section 2 of the act of Congress entitled 
“An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (the 
Clayton Act), as amended by an act of Congress approved June 19, 
1936 (the Robinson-Patman Act) : 

It is ordered, That the respondents, A. J. Harris & Co., Inc., a cor- 
poration doing business under its own name and under the name of 
Smith Storage Co., Inc., or doing business under any other name, and 
Alfred J. Harris, an individual doing business as A. J. Harris & Co. 
and as Smith Storage Co., Inc., or doing business under any other 
name, and their respective officers, agents, representatives, and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the purchase of canned fruit, canned vegetables, canned 
fish, or other products, in commerce, as “commerce” is defined in the 
aforesaid Clayton Act as amended, do forthwith cease and desist from : 

Receiving or accepting from any seller, directly or indirectly, any- 
thing of value as brokerage or commission, or any compensation, 
allowance, or discount in lieu thereof, upon purchases made for re- 
spondents’ own account. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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ALEX LEWIS AND HERMAN OFFENHENDEN TRADING 
AS LOC PRODUCTS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5542. Complaint, May 18, 1948—Decision, July 7, 1949 


Where two individuals engaged in the interstate sale and distribution of push 
ecards and punchboards, including (1) many designed for the sale of various 
specified articles, as explained by instructions thereon, whereunder those 
who by chance punched lucky or winning numbers received articles of 
merchandise without additional eost at much less than normal] retail prices, 
and others received nothing for their money other than the privilege of a 
push or punch; and (2) other devices upon which the purchasers placed in 
the blank spaces provided instructions of similar import, and which were 
made use of only in combination with other merchandise so as to enable them 
to sell and distribute the same by lot or chance— 

Sold and distributed such devices to dealers in candy, cfgarettes, clocks, razors, 
cosmetics, clothing and other articles in commerce, by whom assortments of 
such articles, as packed and assembled together with said cards and boards 
were sold for sale to the public through sales of chances to procure articles 
at much less than the normal retail price thereof, contrary to an established 
public policy of the United States and in violation of criminal laws; 

With the result that many retailers were thereby induced to deal or trade with 
manufacturers, wholesalers and jobbers who sold and distributed merchan- 
dise together with said push card or punchboard devices; and they thereby 
supplied to and placed in the hands of such retailers the means of conducting 
lotteries, games of chance or gift enterprises in the sale and distribution of 
merchandise, and the means and instrumentalities for engaging in unfair 
acts and practices: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair acts and 
practices in commerce. 


Mr.J.W. Brookfield, Jr. for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Alex Lewis and 
Herman Offenhenden, individuals and as copartners trading as Loc 
Products, have violated the provisions of the said act and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrapy 1. Respondents, Alex Lewis and Herman Offenhenden, 
are individuals and partners trading and doing business as Loc Pret 
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ucts, with their office and principal place of business located at 524 
Broadway, in the city of Seattle, Wash. 

Respondents are now, and for more than 1 year last past, have been 
engaged in the sale dave distribution of devices commonly known as 
push cards and punchboards and in the sale and distribution of said 
devices to dealers in various other articles of merchandise in com-_ 
merce, between and among the various States of the United States 
and in the District of Columbia, and to dealers in various articles of 
merchandise located within the various States of the United States, 
its territories and in the District of Columbia. 

Respondents cause and have caused said devices when sold to be 
transported from their place of business in the State of Washington 
to purchasers thereof at their respective points of location in the va- 
rious States of the United States other than Washington, in the terri- 
tories of the United States and in the District of Columbia. There 
is now, and has been for more than 1 year last past, a course of trade 
in such devices by said respondents in commerce between and among 
the various States of the United States, the territories of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of their said business as described 
in paragraph 1 hereof, respondents sell and distribute, and have sold 
and distributed, to said dealers in merchandise, push cards and punch- 
boards so prepared and arranged as to involve games of chance, gift 
enterprises, or lottery schemes when used in making sales of mer- 
chandise to the consuming public. Respondents sell and distribute, 
and have sold and distributed, many kinds of push cards and punch- 
boards, but all of said devices involve the same chance or lottery 
features when used in connection with the sale or distribution of mer- 
chandise and vary only in detail. 

Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or distribu- 
tion of various specified articles of merchandise. The prices of the 
sales on said push cards and punchboards vary in accordance with the 
individual device. Each purchaser is entitled to one punch or push 
from the push card or punchboard, and when a push or punch is made 
a disk or printed slip is séparated from the push card or punchboard 
and a number is disclosed. The numbers are effectively concealed 
from the purchasers and prospective purchasers until a selection has 
been made and the push or punch completed. Certain specified num- 
bers entitle purchasers to designated articles of merchandise. Per- 
sons securing lucky or winning numbers receive articles of merchan- 
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dise without additional cost at prices which are much less than the 
normal retail price of said articles of merchandise. Persons who do 
not secure such lucky or winning numbers receive.nothing for their 
money other than the privilege of making a push or punch from said 
card or board. The articles of merchandise are thus distributed to 
the consuming or purchasing public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place in- 
structions or legends which have the same import and meaning, as the 
instructions or legends placed by the respondents on said push card 
and punchboard devices first hereinabove described. ‘The only use to 
be made of said push card and punchboard devices, and the only man- 
ner in which they are used, by the ultimate purchasers thereof, is in 
combination with other merchandise so as to enable said ultimate pur- 
chasers to sell or distribute said other merchandise by means of lot or 
chance as hereinabove alleged. 

Par. 3. Many persons, firms, and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia, purchase and have purchased respondents’ said 
push card and punchboard devices, and pack and assemble, and have 
packed and assembled, assortments comprised of various articles of 
merchandise together with said push cards and punchboard devices. 
Retail dealers who have purchased said assortments either directly or 
indirectly have exposed the same to the purchasing public and have 
sold or distributed said articles of merchandise by means of said push 
cards and punchboards in accordance with the sales plan as described 
in paragraph 2 hereof. Because of the element of chance involved 
in connection with the sale and distribution of said merchandise by 
means of said push cards and punchboards, many members of the 
purchasing public have been induced to trade or deal with retail dealers 
selling or distributing said merchandise by means thereof. Asa result 
thereof many retail dealers have been induced to deal with or trade 
with manufacturers, wholesale dealers, and jobbers who sell and dis- 
tribute said merchandise together with saic devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the maner above alleged, in- 
volves a game of chance or the sale of a chance to procure articles of 
merchandise at prices much less than the normal retail price thereof 
und teaches and encourages gambling among members of the public, 
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all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise by and through the use thereof, and by the 
aid of said sales plan or method is a practice which is contrary to an 
established public policy of the Government of the United States and 
in violation of criminal laws, and constitutes unfair acts and practices 
in said commerce. 

The sale or distribution of said push cards and punchboard devices 
by respondents as hereinabove alleged, supplies to and places in the 
hands of others the means of conducting lotteries, games of chance, 
or gift enterprises in the sale or distribution of their merchandise. 
The respondents thus supply to, and place in the hands of, said per- 
sons, firms, and corporations the means of, and instrumentalities for, 
engaging in unfair acts and practices within the intent and meaning 
of the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein- 
above alleged, are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 18, 1948, issued and there- 
after served its complaint in this proceeding upon the respondents, 
Alex Lewis and Herman Offenhenden, individually and as copartners 
trading as Loc Products, charging said respondents with the use of 
unfair acts and practices in commerce in violation of the provisions 
of that act. On September 7, 1948, the respondents filed their answer, 
in which answer they admitted all of the material allegations of fact 
set forth in said complaint and waived all intervening procedure and 
further hearing as to said facts. Thereafter, the proceeding regularly 
came on for final hearing before the Commission upon the complaint 
and the answer thereto; and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondents, Alex Lewis and Herman Offenhen- 
den, are individuals and partners trading and doing business as Loc 
Products, with their office and principal place of business located at 
524 Broadway, in the city of Seattle, Wash. 


22 FEDERAL TRADE COMMISSION DECISIONS 
Findings 46 F. T. C. 


Par. 2. Respondents are now, and for more than 1 year last past 
have been, engaged in the sale and distribution of devices commonly 
known as push cards and punchboards and in the sale and distribution 
and in the District of Columbia, and to dealers in various articles of 
merchandise located within the various States o fthe United States, 
and in the District of Columbia, and to dealers in various articles of 
merchandise located within the various States of the United States, 
its territories, and in the District of Columbia. Respondents cause, 
and have caused, said devices when sold to be transported from their | 
place of business in the State of Washington to purchasers thereof at 
their respective points of location in the various States of the United 
States other than Washington, in the territories of the United States 
and in the District of Columbia. There is now, and at all times men- 
tioned herein there has been, a course of trade in such devices by said 
respondents in commerce between and among the various States of 
the United States, the territories of the Unied States, and in the Dis- 
trict of Columbia. 

Par. 3. In the course and conduct of their said ‘inieee as aforesaid, 
respondents sell and distribute, and have sold and distributed, to many 
dealers in merchandise, push cards and punchboards so prepared and 
arranged as to involve games of chance, gift enterprises, or lottery 
schemes when used by such dealers in making sales of merchandise to 
the consuming public. Respondents sell and distribute, and have sold 
and distributed, many kinds of push cards and punchboards, but all 
of said devices involve the same chance or lottery features when used 
in connection with the sale or distribution of merchandise and vary 
only in detail. 

Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or distri- 
bution of various specified articles of merchandise. The prices of 
the sales on said push cards and punchboards vary in accordance with 
the individual device. Each purchaser is entitled to one push or 
punch from the push card or punchboard, and when a push or punch 
is made a disk or printed slip is separated from the push card or 
punchboard and a number is disclosed. The numbers are effectively 
concealed from the purchasers and prospective purchasers until a 
selection has been made and the push or punch completed. Certain 
specified numbers entitle purchasers to designated articles of mer- 
chandise. Persons securing lucky winning numbers receive articles 
of merchandise without additional cost at prices which are much 
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less than the normal retail price of said articles of merchandise. Per- 
sons who do not secure such lucky or winning numbers receive nothing 
for their money other than the privilege of making a push or punch 
from said card or board. The articles of merchandise are thus dis- 
tributed te the consuming or purchasing public wholly by lot or 
chance. - 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place in- 
structions or legends which have the same import and meaning as 
the instructions or legends placed by the respondents on the push card 
and punchboard devices first: hereinabove described. The only use 
to be made of such push card and punchboard devices, and the only 
manner in which they are used, by the ultimate purchasers thereof 
is in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance as hereinabove described. 

_ Par. 4. Many persons, firms, and corporations who sell and distrib- 
ute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia, purchase and have purchased respondents’ 
said push card and punchboard devices. Such purchasers pack and 
assemble, and have packed and assembled, assortments comprised of 
various articles of merchandise, together with said push cards and 
punchboard devices, and sell and have sold their merchandise so 
packed to retail dealers for resale to the public. 

~ Par. 5. Because of the element of chance involved in the purchase 
of merchandise by means of push cards and punchboards, many mem- 
bers of the purchasing public have been induced to trade or deal with 
retail dealers selling or distributing their merchandise by means 
thereof. Asa result, many retail dealers have been induced to deal or 
trade with manufacturers, wholesale dealers, and jobbers who sell and 
distribute their merchandise together with said push card or punch- 
board devices. 

Par. 6. The sale of merchandise to the purchasing public through 
the use of, or by means of, push cards or punchboards in the manner 
above described involves a game of chance or the sale of a chance to 
procure articles of merchandise at prices much less than the normal 
retail price thereof, and teaches and encourages gambling, all to the 
injury of the public. The use of said sales plan or method in the 
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sale of merchandise, and the sale of merchandise by and through the 
use thereof and by the aid of said sales plan or method, is a practice 
which is contrary to an established public policy of the Government 
of the United States, is in violation of criminal laws, and constitutes 
unfair acts and practices in commerce. 

The sale or distribution of said push cards and punchboard devices 
by respondents as herein found supplies to and places in the hands of 
others the means of conducting lotteries, games of chance, or gift 
enterprises in the sale or distribution of their merchandise. The 
respondents thus supply to, and place in the hands of, said persons, 
firms, and corporations the means of, and instrumentalities for, en- 
gaging in unfair acts and practices within the intent and meaning 
of the Federal Trade Commission Act. 


CONCLUSION 


The acts and practices of respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act, 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondents, in which answer said respondents admitted all of the 
material allegations of fact set forth in the complaint and waived all 
intervening procedure and further hearing as to said facts; and the 
Commission having made its findings as to the facts and its conclu- 
sion that the respondents have violated the provisions of the Federal 
Trade Commission Act: 

It is ordered, That the respondents, Alex Lewis and Herman Offen- 
henden, individually and trading as Loc Products, or trading under 
any other name, and their agents, representatives, and employees, di- 
rectly or through any corporate or other device, do forthwith cease 
and desist from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, push cards, punchboards, or other 
lottery devices, which are to be used, or may be used, in the sale or 
distribution of merchandise to the public by means of a game of 
chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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HYMAN GREENGLASS TRADING AS GREENGLASS SALES 
CO., PROFIT MANUFACTURING CO. AND ZENO GAME 
CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5556. Complaint, May 24, 1948—Decision, July 7, 1949 


There is a marked preference on the part of purchasers for resale, and a substan- 
tial portion of the purchasing public, for dealing directly with and buying 
products from the manufacturer thereof. 


Where an individual engaged in the interstate sale and distribution of push 
cards and punchboards, including (1) many designed for the sale of 
various specified articles which were awarded at much less than normal 
retail prices to punchers of lucky numbers while others received nothing 
for their money other than the push or punch; and (2) other devices 
with blank spaces upon which the purchasers placed their own instructions 
of similar import, and used to sell merchandise by lot or chance— 

{a) Sold and distributed such devices to dealers in candy, cigarettes, clocks, 
‘razors, cosmetics, clothing, and other articles in commerce, who sold assort- 
ments thereof packed with said cards and boards, for sale to the public 
in accordance with the aforesaid chance sales plan, contrary to an estab- 
lished public policy of the United States Government and in violation of 
criminal laws; a 

With the result that many members of the public were induced to deal with 
retailers who thus sold such merchandise; many retailers were induced to 
deal with manufacturers, wholesalers, and jobbers, who followed said 
practice; gambling was taught and encouraged among members of the 
public; and he thereby supplied to and placed in the hands of others the 
means“of conducting lotteries, games of chance or gift enterprises in the 
sale or distribution of their merchandise; and 

Where said individual, engaged also in the interstate sale and distribution of 
games, cigarette lighters, clocks, and other articles, including, as typical 
of lottery assortments thus sold and dealt in, a number of cigarette 
lighters and packages of cigarettes with a punchboard for use in their sale 
and distribution to purchasers punching lucky numbers, while others re- 
ceived nothing for the 5 cents paid— 

{b) Sold and distributed such assortments to dealers and retailers by whom, 
as direct or indirect purchasers, they were exposed and sold to the purchas- 
ing public in accordance with aforesaid chance sales plans, contrary to 
established public policy ; 

With the result that he thereby supplied to and placed in the hands of others 
the means of conducting games of chance in the sale of his product; and 
many persons were attracted by said sales plans and were thereby induced 
to buy and sell his merchandise; and 

(c) Conveyer the erroneous impression, through use of the abbreviation “Mfg.” 
as part of his trade name on letterheads, invoices and other statements, 
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that he made the articles sold by him or that they were made on premises 
which he owned or operated or directly controlled; when in , fact such 
merchandise was purchased from others; 

With tendency and capacity to mislead and deceive purchasers into the erroneous 
belief that such representation was true, and thereby cause a substantial Ber 
tion thereof to purchase quantities of his said products: 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public and constituted unfair acts and practices 
in commerce. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. J. W. Brookfield, Jr., for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said: act, the Federal 
Trade Commission, having reason to believe that Hyman Greenglass, 
an individual trading as Greenglass Sales Co., Profit Manufacturing 
Co., and Zeno Game Co., hereinafter ited to as respondent, has 
vilated the provisions oF said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as Pillowe: : 

Count I 


Paracrary 1. Respondent, Hyman Greenglass, isan individual trad- 
ing as Greenglass Sales Co., Profit Manufacturing Co., and Zeno Game 
Co., with his office and principal place of business located at 39 West 
Twenty-third Street, in the city of New York, N. Y. 

Respondent is now and for more than 3 years last past has been en- 
gaged in the sale and distribution of devices commonly known as push 
cards and punchboards to dealers in various articles of merchandise, 
in commerce, between and among the various States of the United 
States and in the District of Columbia, and to dealers in various 
articles of merchandise located in the various States of the United 
States and in the District of Columbia. 

Respondent causes and has caused said devices when sold to be trans- 
ported from his place of business in the State of New York to pur- 
chasers thereof at their respective points of location in the various 
States of the United States other than New York and in the District of 
Columbia. There is now and has been for more than 8 years last 
past a course of trade in such devices by said respondent in commerce 


between and among the various States of the United States and in the 
District of Columbia. 
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Par. 2. In the course and conduct of his said business as described 


 in.paragraph 1 hereof, respondent sells and distributes, and has sold 
and distributed, to said dealers in merchandise, push cards and punch- 
_ boards so prepared and arranged as to involve games of chance, gift 
_ enterprises, or lottery schemes when used in making sales of merchan- 
_ dise to the consuming public. Respondent sells and distributes, and 
has sold and distributed many kinds of push cards and punchboards, 


but all of said devices involve the same chance or lottery features 
when used in connection with the sale or distribution of merchandise 
and vary only in detail. 

Many of said push cards and punchboards have printed on he 
faces thereof certain legends or instructions that explain the manner 
in which said devices are to be used or may be used in the sale or dis- 
tribution of various specified articles of merchandise. The prices of 
the sales on said push cards and punchboards vary in accordance with 
the individual device. Each purchaser is entitled to one punch or 
push from the push card or punchboard, and when a push or punch 
is made a disk or printed slip is separated from the push card or punch- 
board and a number is disclosed. The numbers are effectively con- 
cealed from the purchasers and prospective purchasers until a selec- 
tion has been made and the push or punch completed. Certain spec- 
ified numbers entitle purchasers to designated articles of merchandise. 
Persons securing lucky or winning numbers receive articles of mer- 
chandise without additional cost at prices which are much less than 
the normal retail price of said articles of merchandise. Persons who 
do not secure such lucky or winning number receive nothing for their 
money other than the privilege of making a push or punch from said 
eard or board. The articles of merchandise are thus distributed to 
the consuming or purchasing public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place in- 
structions or legends which have the same import and meaning as the 
instructions or legends placed by the respondents on said push card 
and punchboard devices first hereinabove described. ‘The only use 
to be made of said push card and punchboard devices, and the only 
manner in which they are used by the ultimate purchasers thereof is 
in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance as hereinabove alleged. 

Par. 3. Many persons, firms and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
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cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States and in the 
District of Columbia, purchase and have purchased respondent’s said 
push card and punchboard devices, and pack and assemble, and have 
packed and assembled, assortments comprised of various articles of 
merchandise together with said push card and punchboard devices. 
Retail dealers who have purchased said assortments either directly 
or indirectly have exposed the same to the purchasing public and have 
sold or distributed said articles of merchandise by means of said push 
cards and punchboards in accordance with the sales plan as described 
in paragraph 2 hereof. Because of the element of chance involved in 
connection with the sale and distribution of said merchandise by 
means of said push cards and punchboards, many members of the 
purchasing public have been induced to trade or deal with retail 
dealers selling or distributing said merchandise by means thereof. 
Asa result thereof many retail dealers have been induced to deal with 
or trade with manufacturers, wholesale dealers, and jobbers who sell 
and distribute said merchandise together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles of. 
merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
ail to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a prac- 
tice which is contrary to an established public policy of the Govern- 
ment of the United States and in violation of criminal laws, and con- 
stitutes unfair acts and practices in said commerce. 

The sale or distribution of said push cards and punchboard devices 
by respondent as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance, 
or gift enterprises in the sale or distribution of their merchandise. 
The respondent thus supplies to, and places in the hands of, said per- 
sons, firms, and corporations the means of, and instrumentalities for, 
engaging in unfair acts and practices within the intent and meaning 
of the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondent as herein- 
above alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Paracrapu 1. Respondent, Hyman Greenglass, is an individual 
trading and doing business as Greenglass Sales Co., Profit Manu- 
facturing Co., and Zeno Game Co., with his office and principal place 
of business located at 39 West Twenty-third Street in the city of 
New York, N. Y. Respondent is now and for more than 1 year last 
past has been engaged in the sale and distribution of games, cigarette 
lighters, clocks, and other articles of merchandise, and has caused said 
merchandise when sold to be transported from his place of business 
in the city of New York, N. Y., to purchasers thereof at their re- 
spective points of location in the various States of the United States 
other than New York and in the District of Columbia. There is now 
and for more than 1 year last past has been a course of trade by re- 
spondent in such merchandise, in commerce, between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to dealers certain 
assortments of merchandise so packed and assembled as to involve the 
use of a game of chance, gift enterprise, or lottery scheme when said 
merchandise is sold and distributed to the purchasing public. One 
of said assortments, typical of the various assortments sold by the 
said respondent, consists of a number of cigarette lighters together 
with a punchboard. The punchboard bears the following legend: 


5¢ 5¢ 
Sale THE FAMOUS “EVANS” Sale 
KNOWN FROM COAST TO COAST AS AMERICA’S BEST PRE-WAR LIGHTER 
No. 100 No. 200 No. 300 No. 400 No, 500 Last Sale 
Rec. Ree, Rec. Ree. Rec. Rec. 
EVANS EVANS EVANS Automatic EVANS EVANS EVANS 
Lighter Lighter Lighter One Hand Lighter Lighter Lighter 
Plus Plus Plus Operation Plus Plus Plus 
1 to 10 1 to 10 1 to 10 SNAP-O 1 to 10 1 to 10 1 to 10 
Pks, Pks. Pks. Pks. Pks. Pks. 
Cigs. Cigs. Cigs. Cigs. Cigs, Cigs. 


Nos. 125—150—175—225 
250—275—325—350 
3875—425—450—475 
525—550—575—625 
650—675—725—750 


EACH REC. 20 CIGS. 


Said cigarette lighters are distributed to the purchasing public in 
accordance with the above legend in the following manner. Sales are 
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5 cents each. When a punch is made, a number is disclosed. The num- 
bers begin with 1 and continue to the number of punches there are on 
the board, but the numbers are not arranged in numerical sequence. 
The board bears the legend above described, informing purchasers and 
prospective purchasers that a certain specified number entitles the pur- 
chaser thereof to receive one of the cigarette lighters and that other 
specified numbers entitle the purchaser to receive a package of ciga- 
rettes. A customer who does not qualify by punching one of the speci- 
fied numbers receive nothing for his purchase money. The cigarette 
lighters and the packs of cigarettes are worth more than 5 cents each, 
and the purchaser who obtains a number calling for one of the ciga- 
rette lighters or a pack of cigarettes receives the same for 5 cents. 
The numbers are effectively concealed from purchasers and prospec- 
tive purchasers until a punch or selection has been made and the par- 
ticular punch separated from the board. The cigarette lighters and 
cigarettes are thus distributed to the purchasers of punches from the 
board wholly by lot or chance. 

The respondent sells and has sold various punchboards and assort- 
ments to be distributed by the use of said punchboards in the manner 
above described, and these punchboards vary only in detail as to the 
individual items of merchandise to be sold by said boards, the plans of 
all said boards and assortments being similar to the one hereinabove 
described. 

Par, 8, Retail dealers who purchase respondent’s punchboards and 
merchandise assortments directly or indirectly expose and sell mer- 
chandise to the purchasing public in accordance with the sales plans 
above described. Respondent thus supplies to and places in the hands 
of others the means of conducting lotteries or games of chance in the 
sale of his products in accordance with the sales plans hereinabove 
set forth. The use by respondent of said sales plan or method in the 
sale of his merchandise, and the sale of said merchandise by and 
through the use thereof and by the aid of said sales plans or methods, 
is a practice which is contrary to an established PARES policy of the 
Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much less 
than the normal retail price thereof. Many persons are attracted by 
said sales plans or methods used by respondent and the element of 


chance involved therein and thereby are induced to buy and sell 


respondent’s merchandise. 


Sy 
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The use of respondent of a sales plan or method involving distri- 
bution of merchandise by means of chance, lottery, or gift enterprise is 
contrary to the public interest and constitutes unfair acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 5. In the course and conduct of its business as aforesaid, 
respondent by use of the abbreviation “Mfg.” as part of his trade 
name which appears on his letterheads, invoices, and other stationery, 
has conveyed the impression or belief that said respondent makes and 
manufactures the articles sold by him or that said articles are made or 
manufactured on premises which the said respondent actually owns 
or operates or directly and absolutely controls. 

Par. 6. The aforesaid representation is false, misleading, and decep- 
tive. In truth and in fact respondent does not own, operate, or con- 
trol any plant or factory for the manufacture of the products offered 
for sale and sold by him as aforesaid, but is engaged in the sale and 
distribution of merchandise made and manufactured by and pur- 
chased from others. 

Par. 7. There is a marked preference on the part of purchasers for 
resale and a substantial portion of the purchasing public for dealing 
directly with and buying products from the manufacturer thereof, 
and the use by respondent of the false, misleading, and deceptive 
representation with respect to the manufacture of his products as 
alleged in paragraph 5 hereof has had and now has the tendency and — 
capacity to mislead and deceive purchasers and prospective purchasers 
into the erroneous and mistaken belief that such representation is 
true, and has the tendency to cause a substantial portion of the pur- 
chasing public, because of such erroneous and mistaken belief, to 
purchase quantities of respondent’s merchandise. 

Par. 8. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and consti- 
tute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Finprnes as ro THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 24, 1948, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Hyman Greenglass, an individual, trading as Greenglass Sales Co., 
Profit Manufacturing Co., and Zeno Game Co., charging him with the 
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use of unfair acts and practices in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the filing 
of respondent’s answer thereto, respondent, upon motion, withdrew 
said answer and filed a substitute answer admitting ail of the material 
allegations of fact set forth in said complaint and waiving all inter- 
vening procedure and further hearings as to said facts. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 

mission upon said complaint and substitute answer filed by the re- 
- spondent, and the Commission having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 
I 


ParacrapH 1. Respondent, Hyman Greenglass, is an individual 
trading as Greenglass Sales Co., Profit Manufacturing Co., and Zeno 
Game Co., with his office and principal place of business located at 
50-11 Fortieth Street, Long Island City, N. Y. 

Respondent is now and for more than 8 years last past has been 
engaged in the sale and distribution of devices commonly known as 
push cards and punchboards to dealers in various articles of mer- 
chandise, in commerce, between and among the various States of the 
United States and in the District of Columbia, and to dealers in 
various articles of merchandise located in the various States of the 
United States and in the District of Columbia. 

Respondent causes and has caused said devices when sold, to be 
transported from his place of business in the State of New York, to 
purchasers thereof at their respective points of location in the various 
States of the United States other than New York and in the District 
of Columbia. Respondent maintains, and during all the times men- 
tioned herein has maintained a course of trade in such devices in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 2. In the course and conduct of his said business respondent 
sells and distributes, and has sold and distributed, to said dealers in 
merchandise, push cards and punchboards so prepared and arranged 


as to involve games of chance, gift enterprises, or lottery schemes - 


when used in making sales of merchandise to the consuming public. 
Respondent sells and distributes, and has sold and distributed many 
kinds of push cards and punchboards, but all of said devices involve. 


ee 
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the same chance or lottery features when used in connection with the 
sale or distribution of merchandise and vary only in detail. . 

Many of said push cards and punchboards have printed on the faces 

thereof certain legends or instructions that explain the manner in 
_ .which said devices are to be used or may be used in the sale or distribu- 

tion of various specified articles of merchandise. The prices of the 
_ sales on said push cards and punchboards vary in accordance with the 
individual device. Each purchaser is entitled to one punch or push 
from the push card or punchboard, and when a push or punch is made 
a disk or printed slip is separated from the push card or punchboard 
and anumber isdisclosed. The numbers are effectively concealed from 
the purchasers and prospective purchasers until a selection has been 
‘made and the push-or punch completed. Certain specified numbers 
-entitle purchasers to designated articles of merchandise. Persons 
securing lucky or winning numbers receive articles of merchandise 
without additional cost at prices which are much less than the normal 
retail price of said articles of merchandise. Persons who do not secure 
such lucky or winning number receive nothing for their money other 
than the privilege of making a push or punch from said card or board. 
The articles of merchandise are thus distributed to the consuming or 
purchasing public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruc- | 
tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place in- 
structions or legends which have the same import and meaning as the 
instructions or legends placed by the respondent on said push card 
and punchboard devices first hereinabove described. The only use 
to be made of said push card and punchboard devices, and the only 
manner in which they are used by the ultimate purchasers thereof is in 
combination with other merchandise so as to enable said ultimate pur- 
chasers to sell or distribute said other merchandise by means of lot or 
‘chance as hereinabove alleged. 

Par. 3. Many persons, firms, and corporations who sell and distrib- 
ute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia, purchase and have purchased respondent’s said 
push card and punchboard devices, and pack and assemble, and have 
packed and assembled, assortments comprised of various articles of 
merchandise together with said push card and punchboard devices. 
Retail dealers who have purchased said assortments either directly 
or indirectly have exposed the same to the purchasing public and have 
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use of unfair acts and practices in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the filing 
of respondent’s answer thereto, respondent, upon motion, withdrew 
said answer and filed a substitute answer admitting all of the material 
allegations of fact set forth in said complaint and waiving all inter- 
vening procedure and further hearings as to said facts. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 

mission upon said complaint and substitute answer filed by the re- 
- spondent, and the Commission having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 
i 


ParacrarH 1. Respondent, Hyman Greenglass, is an individual 
trading as Greenglass Sales Co., Profit Manufacturing Co., and Zeno 
Game Co., with his office and principal place of business located at 
50-11 Fortieth Street, Long Island City, N. Y. 

Respondent is now and for more than 3 years last past has been 
engaged in the sale and distribution of devices commonly known as 
push cards and punchboards to dealers in various articles of mer- 
chandise, in commerce, between and among the various States of the 
United States and in the District of Columbia, and to dealers in 
various articles of merchandise located in the various States of the 
United States and in the District of Columbia. 

Respondent causes and has caused said devices when sold, to be 
transported from his place of business in the State of New York, to 
purchasers thereof at their respective points of location in the various 
States of the United States other than New York and in the District 
of Columbia. Respondent maintains, and during all the times men- 
tioned herein has maintained a course of trade in such devices in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 2. In the course and conduct of his said business respondent 
sells and distributes, and has sold and distributed, to said dealers in 
merchandise, push cards and punchboards so prepared and arranged 
as to involve games of chance, gift enterprises, or lottery schemes | 
when used in making sales of merchandise to the consuming public. 
Respondent sells and distributes, and has sold and distributed many 
kinds of push cards and punchboards, but all of said devices involve. 
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the same chance or lottery features when used in connection with the 
sale or distribution of merchandise and vary only in detail. 

_ Many of said push cards and punchboards have printed on the faces 
‘thereof certain legends or instructions that explain the manner in 
-which said devices are to be used or may be used in the sale or distribu- 
tion of various specified articles of merchandise. The prices of the 
_ sales on said push cards and punchboards vary in accordance with the 
individual device. Each purchaser is entitled to one punch or push 
from the push card or punchboard, and when a push or punch is made 
a disk or printed slip is separated from the push card or punchboard 
and anumber is disclosed. The numbers are effectively concealed from 
the purchasers and prospective purchasers until a selection has been 
‘made and the push-or punch completed. Certain specified numbers 
-entitle purchasers to designated articles of merchandise. Persons 
securing lucky or winning numbers receive articles of merchandise 
without additional cost at prices which are much less than the normal 
retail price of said articles of merchandise. Persons who do not secure 
such lucky or winning number receive nothing for their money other 
_ than the privilege of making a push or punch from said card or board. 
The articles of merchandise are thus distributed to the consuming or 
purchasing public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place in- 
structions or legends which have the same import and meaning as the 
instructions or legends placed by the respondent on said push card 
and punchboard devices first hereinabove described. The only use 
to be made of said push card and punchboard devices, and the only 
manner in which they are used by the ultimate purchasers thereof is in 
combination with other merchandise so as to enable said ultimate pur- 
chasers to sell or distribute said other merchandise by means of lot or 
‘chance as hereinabove alleged. 

Par. 3. Many persons, firms, and corporations who sell and distrib- 
ute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia, purchase and have purchased respondent’s said 
push card and punchboard devices, and pack and assemble, and have 
packed and assembled, assortments comprised of various articles of 
merchandise together with said push card and punchboard devices. 
Retail dealers who have purchased said assortments either directly 
or indirectly have exposed the same to the purchasing public and have 
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sold or distributed said articles of merchandise by means of said push 
cards and punchboards in accordance with the sale plan hereinabove 
described. Because of the element of chance involved in connection 
with the sale and distribution of said merchandise by means of said 
push cards and punchboards, many members of the purchasing public 
have been induced to trade or deal with retail dealers selling or dis- 
tributing said merchandise by means thereof. As a result thereof 
many retail dealers have been induced to deal with or trade with manu- 
facturers, wholesale dealers, and jobbers who sell and distribute said 
merchandise together with said devices. . 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles of 
merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method, is a prac- 
tice which is contrary to an established public policy of the Govern- 
ment of the United States and in violation of criminal laws, and con- 
stitutes unfair acts and practices in said commerce. 

The sale or distribution of said push cards and punchboard devices 
by respondent as hereinabove found, supplies to and places in the hands 
of others the means of conducting lotteries, games of chance, or gift 
enterprises in the sale or distribution of their merchandise. , 


II 


Par. 5. In addition to the acts and practices hereinabove described, 
respondent, Hyman Greenglass, trading and doing business as Green- 
glass Sales Co., Profit Manufacturing Co., and Zeno Game Co., is now 
and for more than 1 year last past has been engaged in the sale and 
distribution of games, cigarette lighters, clocks, and other articles of 
merchandise, and has caused said merchandise, when sold, to be trans- 
ported from his place of business in the city of New York, N. Y., to 
purchasers thereof at their respective points of location in the various 
States of the United States other than New York, and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in such merchandise, in com- 
merce, between and among the various States of the United States 
and in the District of Columbia. 
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Par. 6. In the course and conduct of his business, respondent sells 
and has sold to dealers certain assortments of merchandise so packed 
and assembled as to involve the use of a game of chance, gift enter- 
prise, or lottery scheme when said merchandise is sold and distributed 
to the purchasing public. One of said assortments, typical of the 
various assortments sold by the said respondent, consists of a number 
of cigarette lighters together with a punchboard. The punchboard 
bears the following legend: 


5¢ THE FAMOUS “EVANS” 5¢ 
- Sale Sale 
KNOWN FROM COAST TO COAST AS AMERICA’S BEST PRE-WAR LIGHTER 
No. 100 No. 200 No. 300 No. 400 No. 500 Last Sale 
Ree. Rec, Ree. Rec. Rec. Rec. 
EVANS EVANS EVANS Automatic EVANS EVANS EVANS 
Lighter Lighter Lighter One Hand Lighter Lighter , Lighter 
Plus Plus Plus Operation Plus Plus see lus, 
1to 10 1 to 10 1 to 10 SNAP-O 1 to 10 1 to 10 1 to 10 
Pks. Pks. Pks. Pks. Pks. Pks. 
Cigs. Cigs. Cigs. Cigs. Cigs. Cigs. 


Nos. 125-150-175-225-250 
275-325-350-375—-425 
450-475-525-550-575 
625-650-675-725-750 


EACH REC. 20 CIGS. 


Said cigarette lighters are distributed to the purchasing public 
in accordance with the above legend in the following manner. Sales 
are 5 cents each. When a punch is made, a number is disclosed. 
‘The numbers begin with 1 and continue to the number of punches 
there are on the board, but the numbers are not arranged in numerical 
sequence. The board bears the legend above described, informing 
purchasers and prospective purchasers that a certain specified number 
entitles the purchaser thereof to receive one of the cigarette lighters 
and that other specified numbers entitle the purchaser to receive a 
package of cigarettes. A customer who does not qualify by punching 
one of the specified numbers receives nothing for his purchase money. 
The cigarette lighters and the packs of cigarettes are worth more than 
5 cents each, and the purchaser who obtains a number calling for one 
of the cigarette lighters or a pack of cigarettes receives the same for 
5 cents. The numbers are effectively concealed from purchasers and 
prospective purchasers until a punch or selection has been made and 
the particular punch separated from the board. The cigarette lighters 
and cigarettes are thus distributed to the purchasers of punches from 


the board wholly by lot or chance. 
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The respondent sells and has sold various punchboards and assort 
‘ments to be distributed by the use of said punchboards 1 in the manner 
above described, and these punchboards vary only in detail as the 
‘individual items of merchandise to be sold by said boards, the plans 
_of all said boards and assortments being similar to the one hereinabove 
described. 

Par. 7. Retail dealers who purchase respondent’s punchboards and 
merchandise-assortments directly or indirectly expose and sell mer- 
chandise to the purchasing public in accordance with the sales plans 
above described. Respondent thus supplies to and places in the hands 


of others the means of conducting lotteries or games of chance in the 


sale of his products in accordance with the sales plans hereinabove 


set forth. The use by respondent of said sales plan or method in the ~ 


sale of his merchandise, and the sale of said merchandise by and 
through the use thereof and by the aid of said sales plans or methods, 
is a practice which is contrary to an established public policy of the 
Government of the United States. 

Par. 8. The sale of merchandise to the purchasing public in the 
manner above found involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much less 
than the normal retail price thereof. Many persons are attracted by 
said sales plans or methods used by respondent and the element of 
chance involved therein, and thereby are induced to buy and sell 
respondent’s relondian: 

Par. 9. In the course and conduct of its business as aforesaid, re- 
spondent by use of the abbreviation “Mfg.” as part of his trade name 
which appears on his letterheads, invoices, and other stationery, has 
conveyed the impression or belief that said respondent makes and 
manufactures the articles sold by him or that said articles are made or 
manufactured on premises which the said respondent actually owns 
or operates or directly and absolutely controls. 

Par. 10. The aforesaid representation is false, misleading, and de- 
ceptive. In truth and in fact respondent does not own, operate, or 
control any plant or factory for the manufacture of the products 
offered for sale and sold by him as aforesaid, but is engaged in the sale 


and distribution of merchandise made and manufactured by and | 


purchased from others. 

Par. 11, There is a marked preference on the part of purchasers 
for resale and a substantial portion of the purchasing public for 
dealing directly with and buying products from the manufacturer 
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thereof, and the use by respondent of the false, misleading, and decep- 
tive representation with respect to the manufacture of his products 
-has had and now has the tendency and capacity to mislead and deceive 
purchasers and prospective purchasers into the erroneous and mis- 
taken belief that such representation is true, and has the tendency to 
cause a substantial portion of the purchasing public, because of such 
_ erroneous and mistaken belief, to purchase quantities of respondent’s 
merchandise. 

be CONCLUSION 


The aforesaid acts and practices of respondent as herein found are 
all to the prejudice and injury of the public and constitute unfair 
acts and practices in commerce within the intent.and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of respondent, in which answer respondent admits all of the material 
allegations of fact set forth in said complaint and states that he 
‘waives all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That the respondent, Hyman Greenglass, an indi- 
vidual, trading as Greenglass Sales Co:, Profit Manufacturing Co., 
and Zeno Game Co., or under any other trade name, and his agents, 
representatives, and employees; directly or through any corporate or 
other device, do forthwith cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, punchboards, push cards, or other 
lottery devices which are to be used or may be used in the sale or 
distribution of merchandise to the public by means of a game of 
chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent, Hyman Greenglass, an 
individual, trading as Greenglass Sales Co., Profit Manufacturing Co., 
and Zeno Game Co:, or under any other trade name, and his representa- 
tives, agents, and employees, directly or through any corporate or 
-other device, in connection with the offering for sale, sale, and dis- 
tribution of games, cigarette lighters, clocks, or other articles of 
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merchandise in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Selling or distributing assortments of merchandise so packed 
or assembled that sales of said merchandise to the public are to be 
made or, due to the manner in which such merchandise is packed or 
assembled at the time it is sold by respondent, may be made by means 
of a game of chance, gift enterprise, or lottery scheme. 

2. Supplying or placing in the hands of others push or pull cards, 
punchboards, or other lottery devices, either with assortments of 
merchandise or separately, which said push or pull cards, punchboards, 
or other lottery devices are to be used, or may be used, in selling or 
distributing merchandise to the public. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

4, Using the term “Manufacturing” or the abbreviation “Mfg.,” 
or any other word or abbreviation of similar import or meaning, in 
respondent’s trade name or in any other manner to designate or 
describe respondent’s business. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 


ee 
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GULF & WEST INDIES CO., INC., AND MILTON COHN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
| SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5093. Complaint, May 11, 1945 —Decision, July 11, 1949 


“There are basic and fundamental differences between the French and American 
methods of processing or preparing chamois skins, and there is a preference 
for the more costly French products, or the product processed by the French 
method—made use of by no American tanners—on account of its superior 
softness, absorbent qualities and durability. 


- Where a corporation and its president, its principal stockholder, engaged in 
the interstate sale and distribution of chamois skin, in matter stamped or 
printed on their said product and containers thereof, and on price lists and 
printed matter supplied to dealers for distribution among prospective pur- 
chasers— 

Represented that their chamois skins were tanned or processed by the French 
process and imported from France, or that they had been processed in the 
United States in accordance with French methods; 

When in fact all of the skins in question were imported from Iceland, South 
America, New Zealand, or Australia and had been tanned by a Philadel- 
phia company, by the domestic process ; 

‘With tendency and capacity to deceive a substantial portion of the purchasing 
public with respect to the origin, method of preparation, character, and 
qualities of their said product and thereby cause it to purchase substantial 
quantities thereof; and with result of placing in the hands of dealers. means 
whereby they might mislead and deceive prospective purchasers of such 
products: 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. W. W. Sheppard and Mr. Andrew B. Duwall, trial 


examiners. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Mr. Louis H. Solomon, of New York City, for respondents. 


AMENDED COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Gulf & West Indies 
Co., Inc., a corporation, and Milton Cohn, individually and as presi- 
dent of Gulf & West Indies, Inc., a corporation, hereinafter referred to 


4 Amended. 
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as respondents, have violated the provisions of the Federal Trade 
Commission Act and it.appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its amended complaint, stating its charged in that respect as. 
follows: 

Paracrapy 1. Respondent, Gulf & West Indies Co., Inc., is a cor- 
poration, organized, existing, and doing business under and by virtue 
of the laws of the State of New York. Respondent, Milton Cohn, is 
president and principal stockholder of the corporate respondent. 
Said individual respondent, Milton Cohn, formulates, directs, and 
controls the policies, acts, and practices of the corporate respondent. | 
The office and principal place of business of both the corporate and the 
individual respondent is at 141 Water Street in the city of New York, 
Ny Y: 

Par. 2. Respondent, Gulf & West Indies Co., Inc., acting under the 
direction and control of respondent, Milton Cohn, as aforesaid, is 
now and for several years last past has been engaged in the business of 
selling and distributing chamois skins designated “Brownie Brand” 
and “Napoleon Brand” chamois skins. Respondents cause said prod- 
ucts when sold by them to be transported from their aforesaid place of 
business in the State of New York to purchasers thereof at their 
various points of location in other States of the United States and in 
the District of Columbia. Respondents maintain and at all times 
mentioned herein have maintained a course of trade in said products 
in commerce between ard among the various States of the- United 
States and in the District of Coleabie 

Par. 3. In the course and conduct of their ech business and 
for the purpose of inducing the purchase of their said products in com- 
merce, respondents have made and are now making various false, 
deceptive, and misleading statements and representations regarding 
the origin, method of preparation, character, and quality of said prod- 
ucts. Said false and misleading statements and representations have 
been and are being stamped or branded on their said products, printed 
on boxes and containers in which they are packaged, and on price lists 
and invoices, circulated and distributed among the purchasing pub- 
lic. Respondents further are supplying and have supplied printed 
matter containing such statements to dealers for distribution by them 
to members of the purchasing public throughout the United States 
and in the District of Columbia. 
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Among and typical of the respondents’ said false, deceptive, and 
misleading statements and representations, but not all inclusive, are 
the following: 

Brownie Brand 
Reg. U. S. Pat. Office 
CHAMOIS 
FRENCH PROCESS 
Tanned in U.S. A. 
Imported Skins. 


Napoleon Brand French 
Chamois (Made in France). 


NAPOLEON BRAND 
. Improved French Process 
CHAMOIS 
Imported Skins 
Tanned and Packed in U. S. A. 

Par. 4. Through the use of said statements and representations 
and others of similar import not set-out herein, respondents represent 
directly or by implication that their said chamois skins designated 
“Brownie Brand” and “Napoleon Brand,” respectively, have been and 
are tanned or produced by the French process and are imported from 
France, or have been processed in the United States in accordance 
with French methods. 

Par. 5. There are basic and fundamental] differences between the 


French and American methods of processing or preparing chamois. 


skins, the genuine French product being superior in many aspects and 
bringing higher prices on the market. No American tanners produce 
chamois processed by the French method and there is a preference on 
the part of the users of chamois for the French product or a product 
represented as processed by the French method, by reason of its supe- 
rior softness, absorbent qualities, and durability. 

Par. 6. The foregoing statements and representations used and 
disseminated by respondents in the manner hereinabove described are 
false, deceptive, and misleading. Respondents’ said products are not 
now and for many years have not been tanned and processed by the 
French methods, but by the domestic process. The true facts are that 
all of the chamois skins sold and distributed by respondents are made 
of skins imported from Iceland, South America, New Zealand, or 
Australia and are tanned or processed as finished chamois skins by 
Drueding Bros. Co. of Philadelphia, Pa., which tans or processes all 


42 FEDERAL TRADE COMMISSION DECISIONS 
Findings | 46 F. T. C. 


of its chamois skins by the domestic process. Respondents purchase 
said chamois skins after they have been tanned as above. indicated 
and stamp or brand and advertise and represent said skins with the 
words or expressions stated in paragraph 8 as above. 

Par. 7. The use by the respondents of the words and expressions 
“Chamois French Process” and “Napoleon Branch French Chamois 
(Made in France),” as aforesaid, deceives and misleads members of 
the public into the erroneous and mistaken belief that respondents’ 
said “Brownie Brand” and “Napoleon Brand” chamois skins are 
tanned and processed in France or are tanned or processed by French 
process and are, therefore, of superior quality when such are not the 
facts. While respondents formerly imported genuine French chamois 
into the United States, such product has not been obtainable for sev- 
eral years and has not been handled and sold by respondents for 
several years. 

Par. 8. The use by the respondents of the aforesaid statements and 
representations has had and now has the capacity and tendency to 
and does deceive and mislead members of the purchasing public into 
the mistaken and erroneous belief that said statements and representa- 
tions are true. Respondents further have thereby placed in the hands 
of dealers and others a means and instrumentality whereby purchasers 
of said products may be misled and deceived. As a result of the 
erroneous and mistaken beliefs engendered by respondents’ said acts 
and practices as herein alleged, substantial numbers of the public have 
purchased substantial quantities of respondents’ said products. 

Par. 9. The aforesaid acts, practices and methods of the respondents 
as herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 7, 1948, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof charging them with use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of that act. After the filing by respondents of their answer to the 
complaint and after certain evidence had been introduced in support 
of the complaint before trial examiners of the Commission theretofore 
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duly designated by it, the Commission on May 11, 1945, issued its 
amended complaint in the proceeding. Thereafter, further evidence 
in support of the amended complaint was introduced before the trial 
examiners (no evidence being offered by respondents) and such evi- 
dence was duly recorded and filed in the office of the Commission. 
After the issuance of the amended complaint it was stipulated between 
counsel supporting the complaint and counsel for respondent that the 
evidence theretofore introduced under the original complaint should 
become a part of the record in connection with the amended complaint. 
Subsequently, the proceeding regularly came on for final considera- 
tion by the Commission upon the amended complaint, the answer 
thereto, evidence, recommended decision of the trial examiner, and 
brief in support of the complaint (no brief having been filed on behalf 
of respondents and oral argument not having been requested) ; and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrarH 1. Respondent, Gulf & West Indies Co., Inc., is a corpo- 
ration organized, existing, and doing business under and by virtue of 
the laws of the State of New York. Respondent, Milton Cohn, is 
president. and principal stockholder of the respondent corporation 
and formulates, directs, and controls the policies, acts, and practices 
of the corporation. The office and principal place of business of both 
of the respondents is at 141 Water Street, in the city of New York, 
Ne Xe 

Par. 2. Respondents are now and for several years last past have 
been engaged in the business of selling and distributing chamois skins, 
causing their products, when sold, to be transported from their place 
of business in the State of New York to purchasers thereof located in 
various other States of the United States and in the District of Co- 
lumbia. Respondents maintain and at all times mentioned herein 
have maintained a course of trade in their products in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of their business and for the pur- 
pose of inducing the purchase of their products in commerce, respond- 
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ents have made certain statements and representations regarding the 
origin, method of preparation, and character!of such products; these « 
statements and representations being stamped or branded on such. 
products and also printed on the boxes and containers in which such 
products are packaged and on price lists circulated among prospective 
purchasers. Respondents have also supplied printed matter contain- 
ing such statements to dealers for distribution among prospective 
purchasers. 
Among and typical of such statements and representations are the 
following: 
Brownie Brand 
Reg. U. S. Pat. Office 
CHAMOIS 
FRENCH PROCESS 
Tanned in U.S. A. 
Imported Skins 


Napoleon Brand French 
Chamois (Made in France). 


NAPOLEON BRAND 
Improved French Process 
CHAMOIS 
Imported Skins 
Tanned and Packed in U.S. A. 

Par. 4. Through the use of these statements and representations 
and others of similar import, respondents have represented, directly 
or by implication, (1) that their chamois skins are tanned or pro- 
duced by the French process and are imported from France, or (2) 
have been processed in the United States in accordance with French 
methods. 

Par. 5. There are basic and fundamental differences between the 
French and American methods of processing or preparing chamois 
skins, the genuine French product being superior in many respects 
and bring higher prices in the market. No American tanners produce 
chamois skins processed by the French method. There is a preference 
on the part of the users of chamois skins for the French product or 
the product processed by the French method, such preference being 
due to the superior softness, absorbent qualities, and durability of 
the French product. 

Par. 6. The statements and representations used by respondents 
were erroneous, deceptive, and misleading. The products so desig- 
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nated were not tanned and processed by the French method but by 
the domestic process. All of the chamois skins in question were made 
of skins imported from Iceland, South America, New Zealand, or 
Australia and were tanned or prevesded as finished chamois skins 
by a company in Philadelphia, Pa., which tans or processes all of 
its chamois skins by the domestic process. 

Par. 7. The use by respondents of the erroneous and misleading 
statements and representations referred to above has the tendency and 
capacity to mislead and deceive a substantial portion of the purchas- 
ing public with respect to the origin, method of preparation, character 
and qualities of respondents’ products, and the tendency and capacity 
to cause such portion of the public to purchase substantial quantities 
of such products because of the erroneous.and mistaken belief so 
engendered. Respondents’ practices serve also to place in the hands 
of dealers a means and instrumentality whereby such dealers may 
be enabled to mislead and deceive prospective purchasers of such 
products. 

CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, the answer of 
respondents, evidence introduced before trial examiners of the Com- 
mission theretofore duly designated by it, recommended decision of 
the trial examiner and brief in support of the complaint (no brief 
having been filed on behalf of respondents and oral argument not 
having been requested), and the Commission having made its findings 
as to the facts and its conclusion that the respondents have violated 
the provisions of the Federal Trade Commission Act: 

It is ordered, That respondent, Gulf & West Indies Co., Inc., a 
corporation, and its officers, and Milton Cohn, individually and as an 
officer of said corporation, and respondents’ representatives, agents, 
and employees, directly or through any corporate or other device, 
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in connection with the offering for sale, sale, and distribution of 
chamois skins in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Using the words “French process” or any other words of similar 
import to designate, describe, or refer to chamois skins not actually 
tanned or produced by the French process. 

2. Representing as having been imported from France any chamois 
skins which have not in fact been so imported. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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BANNER MANUFACTURING CO. 


ORDER MODIFYING ORDER TO CEASE AND DESIST ISSUED JAN. 31, 19382 
Docket 3067. Order, July 13, 1949 


Order modifying prior cease and desist order in proceeding in question, 26 F. T. 
C. 614, so as to eliminate from paragraph 1 of said order, for the reasons 
below set forth, proviso permitting, subject to the conditions therein stated, 
the representation by respondent, otherwise prohibited, that its anitfreeze 
preparations are safe and harmless for general use in automobile radiators. 

Before Ur. Webster Ballinger, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. Jacob EF. Hurwitz, of New York City, for respondent. 


ORDER MODIFYING ORDER TO CEASE AND DESIST ISSUED JANUARY 31,1938 


This cause coming on to be heard by the Commission upon motion 
of Richard P. Whiteley, assistant chief counsel, to amend order to 
cease and desist issued in this proceeding on January 381, 1938; re- 
spondent’s statement in opposition to said motion; testimony and 
other evidence on the question of public interest taken before Webster 
Ballinger, a trial examiner of the Commission; recommended decision 


1 Said cease and desist order reads as follows: 

“This proceeding having been heard by the Federal Trade Commission upon the amended 
complaint of the Commission and the answer thereto filed herein on December 28, 1937, 
by respondent admitting all the material allegations of the amended complaint to be true 
and waiving the taking of further evidence and all other intervening procedure, and the 
Commission having made its findings as to the facts and its conclusion that said respondent 
has violated the provisions of an act of Congress approved September 26, 1914, entitled 
‘An act to create a Federal Trade Commission, to detine its powers and duties, and for 
other purposes’ ; 

- “It is ordered, That the respondent, Banner Manufacturing Co., a corporation, its officers, 
representatives, agents, and employees, in connection with the offering for sale, sale, and 
distribution of antifreeze preparations for use in automobile radiators in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist from : 

““(1) Representing that said preparations: are safe and harmless solutions for general 
use in automobile radiators: Provided, however, Respondent is not prohibited from rep- 
resenting that said products, as now composed, when used under the suggested directions 
of respondent as to proper quantities thereof for designated temperatures, are effective 
as antifreeze solutions. 

(2) Representing, through the use of the word ‘manufacturing’ or any other word 
or term of similar. import and meaning in its corporate name, or in any other manner, or 
through any means or device, that it is the manufacturer of said antifreeze preparations 
or that said preparations are made in its laboratories under its strict supervision unless 
and until it actually owns and operates or directly and absolutely controls a factory or 
manufacturing plant wherein such preparations are made by it under such supervision. 

“Tt is further ordered, That the respondent shall, within 60 days after service upon it 
of this order, file with the Commission a report in writing setting forth in detail the manner 


and form in which it has complied with this order.” 


| 


48 FEDERAL TRADE COMMISSION DECISIONS 
Order 46 F, T. C. 


of said trial examiner filed March 2, 1948; exceptions to said recom- 
mended decision filed by the respondent, and brief of counsel in sup- 
port of motion to amend order to cease and desist ; and 

It appearing to the Commission that it is the public understanding 
that an effective antifreeze is a preparation which prevents freezing 
in the radiators and motors of automobiles and is such a substance 
which will not cause damage to radiators, engines, motors, or other 
parts of automobiles when used ; and 

It further appearing that the representation that respondent’s prod- 
ucts, when used under the suggested directions of the respondent as 
to proper quantities thereof for designated temperatures, are “effec- 
tive as antifreeze solutions” conveys the meaning to the public that 
said products are safe and harmless solutions for general use in auto- 
mobile radiators; and 

It further appearing that the respondent, by its answer in this 
proceeding, admitted that its preparations are not safe antifreeze 
preparations for general use from the standpoint of corrosion, as 
they will cause corrosion in the cooling system in which they are 
continually used which will in many instances lessen the effectiveness 
of the cooling system and cause the engine to overheat and cause 
corrosion on spark plugs, ignition wires, and other metal parts of 
the automobile with which such products come in contact, in many 
instances causing shorts in the ignition system; and 

The Commission being of the opinion that the proviso contained 
in paragraph 1 of the order is contrary to fact and contrary to the 
admissions in the pleadings, and the Commission being further of 
the opinion that the public interest requires that the order to cease 
and desist be modified to conform with the facts and the record 
herein: 

It is ordered, That the order to cease and desist heretofore issued. 
on January 31, 1938, be, and the same hereby is, modified by striking — 
from paragraph 1 thereof the following proviso: “Provided, how- 
ever, Respondent is not prohibited from representing that said prod- 
ucts, as now composed, when used under the suggested directions of 
respondent as to proper quantities thereof for designated temperatures, 
are effective as antifreeze solutions.” 
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BANNER MANUFACTURING CO., INC., TRADING AS GOLD 
: SEAL MANUFACTURING CO. AND NATIONAL LABORA- | 
: TORIES CoO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5123. Complaint, Jan. 31, 1944—Decision, July 13, 1949 


; Rolutiogs known as antifreezes have long been sold to the general public 
throughout the United States to prevent injury to engines from the freez- 
ing of the water used in the cooling systems, and have proven dependable 
for such purpose and from the standpoint of not damaging the engine or 
vehicle concerned ; and when a product is advertised as an antifreeze the 
public believes that it possesses the attributes found in such long used 
dependable products, may be used with safety in such cooling systems, will 
not cause rust, corrosion, clogging, or other deterioration or injury, and 
will protect the cooling system and other parts of the engine. 


Calcium chloride when used in amounts sufficient to give protection against 
freezing in solutions intended for use in the cooling systems of automotive 
and other combustion engines will cause damage to the aluminum parts of 
the engine; will gradually cause damage to certain iron parts, such as pump 
and propeller shafts; will cause leakage in the radiator and tend to fill it 
with corrosion deposits to the extent that the engine will not longer cool; 
and tends to form deposits on ignition wires, with the result, under certain 
conditions, of causing short circuits. And while sodium chromate and oil 
are sometimes used to suppress or eliminate corrosion by the basic con- 
stituents of the antifreeze, under conditions of ordinary use of an automobile, 
sodium chromate, whether used alone or with oil in engines will not serve 
to eliminate or retard corrosion caused by ealcium chloride as a basic 
ingredient. 


Where a corporation engaged in the manufacture of various so-called anti- 
freeze solutions containing calcium chloride, including its Gold Seal and 
Zero Flo preparations, recommended for use in the cooling systems of auto- 
motive and other combustion engines, and in the interstate sale and distri- 
bution of such products, to automotive supply houses and garages for 
resale to the consuming public— 

Falsely represented through use of the term “antifreeze” upon the labels attached 
to the containers of its products, that such preparations would protect the 
cooling system of automobiles and other internal combustion engines 
against damage from low temperatures without injury ; 

With effect, through such use of the term “antifreeze” and without informing 
the general public of the damaging effects which might result from the cal- 
cium chloride content of such products, of misleading a substantial portion 
of the purchasing public into the erroneous belief that the products were 
safe and dependable for use in guarding against damage from low tempera- 
tures without injury to the engines; and of thereby inducing such purchase 
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of substantial quantities thereof; and with capacity and tendency of so 
doing: 

Held, That such acts and practices, under the circumstances set. forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. J. Earl Cow and Mr. Andrew B. Duvall, trial examiners. 
Mr. Jesse D. Kash for the Commission. 
Mr. Jacob £. Hurwitz, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
‘Trade Commission having reason to believe that Banner Manufac- 
turing Co., Inc., a corporation, trading as Gold Seal Manufacturing 
‘Co. and National Laboratories Co., hereinafter referred to as respond- 
ent, has violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrapu 1. Banner Manufacturing Co., Inc., trading as Gold 
‘Seal Manufacturing Co. and National Laboratories Co., is-a corpora- 
tion organized and existing under the laws of the State of New York 
with its office and principal place of business located at 37 Preston 
Court, Brooklyn, N. Y. The respondent for several years last past 
‘has been engaged in the manufacture, sale, and distribution of various 
‘so-called antifreeze solutions, two of which were designated “Gold 
‘Seal” and “Zero Flo,” recommended for use in the cooling systems of 
‘automobiles and other combustion engines. Such products were sold 
‘by respondent to automotive supply houses and garages for resale 
to the consuming public. Respondent caused its products when sold 
to be transported from its place of business in the State of New York 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia. Said products are made 
from a calcium chloride base. 

Par. 2. The respondent maintains and at all times mentioned herein 
has maintained a course of trade in said products in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 3. For many years there has been on the market and sold to the 
general public throughout the United States solutions for use in the 
water in the cooling systems of automobiles and other types of in- 
ternal-combustion engines to prevent injury to such engines from the 
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freezing of the water used in the cooling systems. These solutions are 
known as antifreezes and have proven dependable, both from the 
standpoint of protecting the cooling system and other parts of the. 
engine and in not damaging any part of the engine or vehicle in 
which the engine is installed, by corrosion, clogged passages, or any 
other form of deterioration or injury. 

When a product is advertised as an antifreeze, the public believes 
that it possesses the attributes found in these long-used dependable 
products; that it may be used with safety in such cooling systems; that 
it will not cause rust, corrosion, clogging, or other deterioration or 
injury, and that it will protect the cooling system and other parts of 
the engine from cold. 

Par. 4. In the course and conduct of its aforesaid business and for 
the purpose of inducing the purchase of its products, Gold Seal and 
Zero Flo, the respondent has circulated among prospective purchasers 
throughout the United States by means of labels and lithographing 
on the containers within which said antifreeze solution is shipped, 
false statements and representations concerning said products. 
Among and typical of such false statements and representations cir- — 
culated as aforesaid are the following: 


Gold Seal Anti-Freeze Concentrated. 
One filling lasts all winter. 


Certificate of Quality Our Guarantee. 
Gold Seal Manufacturing Company, 
Brooklyn, New York. 


One Gallon 
National 
Radiator 

Aleohol and Glycerine 
Base 
Concentrated 
Anti-Freeze. 


- Zero Flo Concentrated Anti-Freeze 
The respondent has placed its Gold Seal and Zero Flo calcium 
chloride based antifreeze solutions in containers labeled or litho- 
graphed National Radiator Alcohol and Glycerine Base Concentrated 


Anti-Freeze. 
Through the use of the statements and representations hereinabove 


set forth, the respondent has represented directly or by implication 
that said product, Gold Seal, is a high quality antifreeze solution 
which furnishes protection to the cooling systems of automobiles and 
other internal-combustion engines against freezing, water seepage, 
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and corrosion and prevents other damaging effects; that it is safe 
and dependable for use as recommended; that it will protect the entire 
cooling systems of automobiles against freezing ; that it prevents rust 
and corrosion; that it will not boil away; that its use will not cause 
rust or other damage to the hose connections, gaskets, and other metal 
parts of an automobile or other internal-combustion engine; that it 
will not evaporate or clog passages in a cooling system and will not 
damage body finishes on automobiles and that its antifreeze solution 
placed-in containers marked “alcohol and glycerine base concentrated 
anti-freeze” is composed of alcohol and glycerine. 

Par. 5. The foregoing statements and representations are grossly 
exaggerated, false, and misleading. In truth and in fact, respondent’s 
products, “Gold Seal and Zero Flo, are not high quality antifreeze 
solutions as they are composed of a calcium chloride base and are in- 
ferior to antifreeze solutions made from glycerine or alcoholic bases. 
Said products do boil away. They are not safe and dependable for 
use as recommended and are not superior types of antifreeze solutions. 
They do not protect the cooling systems of engines against corrosion, 
rust, or other deterioration. ‘The use of said products causes and has 
caused corrosion, clogged passages, and other serious damages to en- 
gines, radiators, ignition wires, spark plugs, hose connections, gaskets, 
water pumps, and to the exterior finishes of automobiles. Said prod- 
ucts evaporate and will clog passages in the cooling systems. Re- 
spondent’s antifreeze solution placed in cans labeled “National Radi- 
ator Alcohol and Glycerine Base Concentrated Anti-Freeze,” is not 
composed of alcohol and glycerine but is a calcium chloride based 
solution. 

The respondent’s representations that its products are antifreezes 
leads the public to believe that said products are safe and dependable 
for use in the cooling systems of internal-combustion engines in guard- 
ing against damage from low temperatures and without injury to 
such engines from rust, corrosion, clogging, or other deleterious or 
damaging effect, and leads the public to believe that its antifreeze 
solution designated “National Radiator Alcohol and Glycerine Base 
Concentrated Anti-Freeze” is composed of alcohol and glycerine. 

Respondent’s failure to inform the general public of the deleterious 
and damaging effects which result from the use of its products’ as 
antifreezes is misleading and deceptive. 

Par. 6. The use by the respondent of the foregoing. false and mis- 
leading statements and representations disseminated as aforesaid has 
the tendency and capacity to and does mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and 
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mistaken belief that such false and misleading statements and ad- 
vertisements are true and to induce and does induce the public to 
purchase substantial quantities of respondent’s products as a result 
of such belief. 

Par. 7. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 31, 1944, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Banner Manufacturing Co., Inc., a corporation, trading as Gold Seal 
Manufacturing Co., and National Laboratories Co., charging it with 
the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of the answer of the respondent thereto, testi- 
mony and other evidence in support of and in opposition to the allega- 
tions of said complaint were taken before J. Earl Cox, a trial examiner 
of the Commission theretofore duly designated by it, and said testi- 
mony and other evidence were duly received and filed in the office 
of the Commission. Thereafter said trial examiner filed his report 
upon the evidence and the matter came on for hearing before the 
Commission-upon said report and exceptions filed thereto, testimony 
and other evidence, and briefs of counsel in support of the complaint 
and in opposition thereto, oral argument of counsel, and motion filed 
by the respondent December 22, 1944, to reopen the hearings herein, 
and the Commission, having duly considered the matter, on August 
22, 1945, issued its order reopening said case for the taking of such 
further testimony and other evidence as might be offered. 

Thereafter, supplemental evidence in support of and in opposition 
to the allegations of said complaint were taken before Andrew B. 
Duvall, a trial examiner of the Commission duly designated by it, 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, this proceeding came on 
for final hearing before the Commission upon the complaint, answer 
thereto, testimony, and other evidence, report upon the evidence of 
trial examiner J. Earl Cox, and exceptions filed thereto, report upon 
supplemental evidence of trial examiner Andrew B. Duvall, brief 
and supplemental brief filed by counsel in support of the complaint, 
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and brief and reply brief to supplemental brief of counsel supporting 
the complaint, filed by the respondent; and the Commission, having 
duly considered the matter and being now fully advised in the prem- 
ises, makes this its findings as to the facts and its conclusion drawn 
therefrom. rats 

FINDINGS AS TO THE FACTS 


ParacraPH 1. Banner Manufacturing Co., Inc., trading as Gold 
Seal Manufacturing Co. and National Laboratories Co., is a corpo- 
ration organized and existing under the laws of the State of New York, 
with its office and principal place of business located at 37 Preston 
Court, Brooklyn, N. Y. The respondent for several years last past 
has been engaged in the manufacture, sale and distribution of various 
so-called antifreeze solutions, two of which were designated “Gold 
Seal” and “Zero Flo,” recommended for use in the cooling systems of 
automobiles and other combustion engines. Such products were sold 
by respondent to automotive supply houses and garages for resale to the 
consuming public. Respondent caused its products, when sold, to be 
transported from its place of business in the State of New York to 
purchasers thereof located in other States of the United States and in 
the District of Columbia. The respondent maintains and at all times 
mentioned herein has maintained a course of trade in said products 
in commerce among and between the various States of the United 
States and the District of Columbia. . 

Par. 2. For many years there have been on the market and sold to 
the general public throughout the United States solutions for use 
in the water in the cooling system of automobiles and other types of 
internal-combustion engines to prevent injury to such engines from 
the freezing of the water used in the cooling systems. These solutions 
are known as antifreezes and have proven dependable, both from the 
standpoint of protecting the cooling system and other parts of the 
engine and in not damaging any part of the engine or vehicle in which 
the engine is installed by corrosion, clogged passages, or any other 
form of deterioration or injury. 

When a product is advertised as an antifreeze, the public believes 
that it possesses the attributes found in these long used dependable 
products; that it may be used with safety in such cooling systems; that 
it will not. cause rust, corrosion, clogging, or other deterioration or 
injury, and that it will protect the cooling system and other parts 
of the engine from cold. 

Par. 3. In the course and conduct of its business, in connection with 
the offering for sale, sale, and distribution of its products, Gold Seal 
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and Zero Flo, the respondent has designated and described said prod- 
ucts as antifreeze solutions by means of statements and representations 
upon the labels attached to the containers of such products. Typical 
of such representations on labels are the following : 


' GOLD SEAL 
ANTI- 
é FREEZE 
ae Concentrated 
\ 2 One Filling 
[4 Lasts All Winter 


Zero Flo 
st Concentrated 
: ANTI-FREEZE 


Par. 4. Through the use of the term antifreeze to designate and 
describe its products the respondent has represented that the prepara- 
tions so designated will protect the cooling systems of automobiles and 
other internal-combustion engines against damage from low Pompe ts 
tures without injury to such engines. 

Par. 5. The product designated “Gold Seal,” sold and ene 
by the respondent, is composed principally ‘of the following in- 
gredients: 


Percent Percent 
Calcium chloride_------------- 35.1 Calcium sulphate less than___-__- 0.1 
Magnesium chloride--------+---- te Sodium: chromates .2-5 ele sss_ 22 05 
‘Soaium, chloride. _-.-_- 3. Ere ee See ee 12 
Calcium hydroxide less than___-~-- 1 


The freezing point of said preparation, when diluted with an equal 
volume of water, was minus 19° C. 

The preparation sold and distributed by the respondent designated 
“Zero Flo” contains the same constituent parts as respondent’s product 
“Gold Seal.” 

Par. 6. The presence of calcium chloride in respondent’s products 
Gold Seal and Zero Flo is likely to give rise to electrolytic corrosion. 
Calcium chloride, when used in amounts sufficient to give protection 
against freezing, will cause damage to the aluminum parts of the engine’ 
and will gradually cause damage to certain iron parts, such as pump 
and propeller shafts. It will also cause leakage in the radiator and 
tend to fill the radiator with corrosion deposits to the extent that the 
engine will no longer cool. Calcium chloride, when used as an anti- 
freeze solution in an automobile engine, tends to form deposits on 
ignition wires which deposits are very hydroscopic, and, by assimi- 
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lating water from the air when humidity is high, forms a solution 
which is an excellent conductor of electricity causing short circuits. 

Par. 7. The products, Gold Seal and Zero Flo, sold and distributed 
by the respondent, contain two ingredients, sodium chromate 0.05 per- 
cent and oil 0.2 percent, which are sometimes used for the intended pur- 
pose of suppressing or eliminating corrosion by the basic constituent 
of the antifreeze. The Commission finds, however, that under condi- 
tions of ordinary use of an automobile, sodium chromate, used either 
alone or in combination with oil, will not serve to eliminate or retard 
corrosion caused by the basic ingredient calcium chloride. 

Par. 8. The use by the respondent of the term “antifreeze” to de- 
signate, refer to, or describe its products which contain calcium chlo- 
ride, or otherwise representing that such products are antifreeze solu- 
tions, without informing the general public of the deleterious and dam- 
aging effects which may result from the use of such products as anti- 
freeze solutions, has the tendency and capacity to and has misled and 
deceived a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that products so designated, described and 
referred to as antifreeze solutions are safe and dependable for use in 
the cooling systems of internal-combustion engines in guarding against 
damage from low temperatures without injury to such engines from 
rust, corrosion, clogging, or other deleterious or damaging effects. 
Because of such erroneous and mistaken belief members of the pur- 
chasing public have been induced to purchase substantial quantities 
of respondent’s products. 

CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, testimony, and other evidence introduced before J. Earl Cox and 
Andrew B. Duvall, trial examiners of the Commission theretofore 
duly designated by it, report upon the evidence of trial examiner 
J. Earl Cox and exceptions filed thereto, report upon supplemental 
evidence of trial examiner Andrew B. Duvall, briefs and supplemental 
briefs filed in support of the complaint and in opposition thereto, and 


ee 
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oral argument of counsel; and the Commission having made its find- 
ings as to the facts and its conclusion that respondent has violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, That respondent, Banner Manufacturing Co., Inc., a 
corporation, trading as Gold Seal Manufacturing Co. and National 
Laboratories Co., or trading under any other trade name, and its 
officers, representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale, and distribution in commerce as “commerce” is defined in the 
Federal Trade Commission Act, of its products now designated “Gold 
Seal” and “Zero Flo,” or any other product of substantially similar 
composition or possessing substantially similar properties, under 
whatever name sold, do forthwith cease and desist from: 

1. Representing that its products Gold Seal and Zero Flo, or any 
other product of substantially similar composition, are antifreeze 
preparations for use in the cooling systems of internal-combustion 
engines, without affirmatively disclosing in a clear and conspicuous 
manner, in immediate conjunction with such representation, that said 
preparations will rust and corrode the cooling system of such an 
engine, may clog the passages in such cooling system, and otherwise 
damage such engine. 

2. Using the term “antifreeze,” or any other term of similar import 
or meaning, to designate, describe, or refer to any preparation for use 
in the cooling systems of automobiles or other internal-combustion 
engines which has a calcium chloride base, without affirmatively dis- 
closing in a clear and conspicuous manner, in immediate connection 
or conjunction with such term, that said preparation will rust and cor- 
rode the cooling system of such an engine, may clog the passages in 
such cooling system, and otherwise damage such engine. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which it has 
complied with this order. 
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ASSOCIATED TRADE PRESS, INC., AND JOHN W. COMP- 
TON, JAMES R. COMPTON, AND HAZEL C. COMPTON 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5566. Complaint, June 8, 1948—Decision, July 18, 1949 


Where a corporation and three officers thereof, engaged in the sale of magazine 
subscriptions to subscribers in various States, principally through large 
numbers of house-to-house salesmen, who, as a rule, collected the entire 
subscription price— 

(a) Carried on their said business in such a way that, in many instances, 
whether through deliberate intention, negligence, indifference, or otherwise, 
subscribers failed to receive the magazines subscribed for, or received others 
than those ordered, and in many instances received no publication until many 
months after it was due and then only after expending much effort; and 

(6) Failed, in many instances, to acknowledge receipt of complaints both by 
those who had received no magazines whatever and by those who had re- 
ceived other magazines than those for which they subscribed, and to forward 
the magazines subscribed for until pressure was brought to bear on them by 
some individual or organization: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr. DeWitt T. Puckett for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Associated Trade 
Press, Inc., a corporation, and John W. Compton, James R. Compton, 
and Hazel C. Compton, individually and as officers of the aforesaid 
corporation, hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrarr 1. Respondent, Associated Trade Press, Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Illinois, and has its principal office and 
place of business at 9 South Kedzie Avenue, Chicago, Ill. 
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Respondents, John W. Compton, James R. Compton, and Hazel C. 
Compton, are officers of the aforesaid corporation and have their 
principal office at the above-stated address. 

Said respondents are now and for more than 1 year last past have 
been engaged in selling subscriptions to magazines. 

The respondents caused and now cause said magazines, after the 
subscriptions therefore have been secured and forwarded to the pub- 
lishers or distributors thereof, to be sent by said publishers or dis- 
tributors, through the United States mails and otherwise, to the sub- 
scribers of said magazines, located in various States of the United 
States other than the State of origin of said shipments. 

The respondents maintain and at all times mentioned herein have 
maintained a substantial course of trade in said magazines in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 2. The respondents secure over 2 million subscriptions an- 
nually to approximately 100 different magazines, principally through 
house-to-house salesmen. Respondents employ a field force of ap- 
proximately 1,000 persons, about 400 of whom specialize in trade and 
technical publications and the balance specialize in general interest 
or popular magazines. 

Par. 3. Upon securing a subscription to a magazine, respondents’ 
salesmen furnish the subscriber a receipt therefor showing the name 
and address of the subscriber, the magazine subscribed for, the period 
of time covered by the subscription, and the amount of money col- 
lected. It is respondents’ general practice to collect the entire sub- 
scription price. The stub of this receipt, giving the same information 
as that furnished the subscriber, is furnished to respondents together 
with the amount collected less the salesmen’s commission. 

Par. 4. Upon receipt of the aforesaid stubs or tickets, respondents 
sort them according to the magazines subscribed for. Duplicate type- 
written lists are then made of the data contained in said tickets under 
the name of each publication involved. This information is then for- 
warded to the publisher or distributor of the publications involved, 
together with the purchase price to respondents, and the publications 
are mailed to the subscribers by said publisher or distributor. 

Par. 5.. Through deliberate intention, negligence, indifference, or 
otherwise, on the part of respondents, many subscribers do not receive 
the magazine or magazines subscribed for, but receive other publica- 
tions. Also, in many instances, subscribers do not receive any publi- 
cation whatever until many months after its due date, and then only 
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after considerable effort has been expended on the part of the sub- 
scriber to require fulfillment of the contract by the respondents. 

Par. 6. Notwithstanding the fact that complaints are registered 
with respondents by subscribers who do not receive any magazines 
whatever and also by subscribers who receive magazines other than 
what they subscribe for, respondents, in many instances, fail to 
acknowledge receipt of such complaints and fail to forward the maga- 
zines subscribed. for until pressure is brought to bear on them by some 
individual or organization. 

Par. 7. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FrnpinGs As TO THE F'acrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission on June 8, 1948, issued and subse- 
quently served its complaint in this aes Be upon the respondents, 
Associated Trade Press, Inc., a corporation, and John W. Compton, 
James R. Compton, and Hazel C. Compton, individually, and as 
officers of Associated Trade Press, Inc., charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. After the issuance of said complaint. the 
respondents filed their answer, by which answer they admitted all of 
the material allegations of fact set forth in said complaint and waived 
all intervening procedure and further hearings as to said facts. There- 
after, a stipulation as to certain facts was entered into between Daniel 
J. Murphy, chief of the Trial Division, and respondents. Thereafter 
this proceeding regularly came on for final hearing before the Com- 
mission upon said complaint, the answer thereto, and stipulation as to 
certain facts; and the Commission, having duly considered the matter 
and being now fully advised in the premises, makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Associated Trade Press, Inc., is a corpo- 
ration organized, existing, and doing business by virtue of the laws of 
the State of Illinois, and has its principal office and place of business 
at 9 South Kedzie Avenue, Chicago, Tl. 
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Respondents, John W. Compton, James R. Compton, and Hazel C. 
Compton, are officers of said corporate respondent and have their, 
principal office at the same address as that of the corporate respondent. 

Par. 2. The respondents are now, and for several years last past 
have been, engaged in the sale of subscriptions to magazines. ‘When 
said subscriptions for magazines have been secured respondents cause 
said magazines to be sent by the publishers or distributors thereof, 
through the United States mails and otherwise, to the subscribers of 
said magazines located in various States of the United States other 
than the State of origin of said shipments. 

Respondents maintain, and at all times santa herein have 
“maintained, a substantial course of trade in said magazines in com- 
“merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. The respondents secure over 2 million subscriptions an- 
nually to approximately 100 different magazines, principally through 
house-to-house salesmen. Respondents employ a sales force of ap- 
proximately 1,000 persons, about 400 of whom specialize in trade and 
technical publications and the balance specialize in general interest 
or popular magazines. 

Par. 4. Upon securing a subscription. to a magazine, salesmen of 
the respondents furnish the subscriber a receipt therefor showing the 
name and address of the subscriber, the magazine subscribed for, the 
period of time covered by the subscription, and the amount of money 
collected. It is the general practice of the respondents to collect the 
entire subscription price. The stub of this receipt, giving the same 
information as that furnished the subscriber, is furnished to respond- 
ents, together with the amount collected less the salesman’s commission. 

Upon receipt of such stubs or tickets, it is the general practice of 
the respondents to sort the stubs or tickets according to the magazines 
subscribed for and to make duplicate typewritten lists of the data 
contained in said stubs or tickets under the name of each publication 
involved. This information is then forwarded to the publishers or 
distributors of the publication or publications involved, together with 
the purchase price to the respondents for said publication or publica- 
tions, and the publication or publications are mailed to the subscribers 
by said publishers or distributors. 

Par. 5. In many instances, through deliberate intention, negligence, 
indifference, or otherwise, of the respondents, subscribers have not 
received the magazines subscribed for or have received publications 
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other than those ordered, and in many instances subscribers received 


no publication until many months after it was due, and then only — 


after much effort had been expended on the part of the subscriber to 
require fulfillment of the contract by the respondents. 

Par. 6. Notwithstanding the fact that complaints are registered 
with respondents by subscribers who do not receive any magazines 
whatever and also by subscribers who receive magazines other than 
what they subscribed for, respondents in many instances fail to ac- 
knowledge receipt of such complaints and fail to forward the maga- 
zines subseribed for until pressure is brought to bear on them by some 
individual or organization. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondents, in which answer the respondents admit all of the material 
allegations of fact set forth in said complaint and waive all inter- 
vening procedure and further hearings as to said facts, and a stipula- 
tion as to certain facts entered into between Daniel J. Murphy, chief 
of the Trial Division of the Commission, and the respondent; and the 
Commission, having made its findings as to the facts and conclusion 
that said raepondents have violated the provisions of the Federal 
Trade Commission Act: 

Tt is ordered, That the respondent, Associated Trade Press, Inc., a 
corporation, and its officers, and the respondents, John W. Compton, 
James R. Compton, and Hazel C. Compton, individually and as officers 
of said Associated Trade Press, Inc., and their respective representa- 
tives, agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribution 
of magazines in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from 

1. Taking or receiving subscriptions to magazines or other periodi- 
cals unless the publication or publications purchased by the subscriber 
are In fact delivered to such subscriber within a reasonable length of 
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time after the receipt of such subscription or reasonable adjustment 


for such failure promptly made. 


_ 2. Substituting or permitting the substitution of magazines or 
periodicals for those actually purchased by the subscriber. 

| It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 


report in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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CARTER PRODUCTS, INC. AND SMALL & SEIFFER, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4960. Complaint, May 8, 1943—Decision, July 14, 1949 


Where a corporation engaged in the interstate sale and distribution of a deodorant 
cosmetic designated as “Arrid,” and an advertising agency which for a time 
prepared, edited, tested, and placed all advertising material used by it to 
procure the sale of its said Arrid; in advertisements in newspapers and pe- 
riodicals and through leaflets, pamphlets, radio continuity and spots, and 
other advertising mediums, directly and by implication— 

Falsely represented that the application of Arrid to the area of skin under the 
arm would terminate and bring to an end the flow of perspiration in that 
area for 1 to 3 days; that Arrid absorbed perspiration, would keep the 
armpits dry, and would keep them free from the odor of perspiration for 
1 to 3 days; and that it was harmless and would not irritate the skin; 

The facts being that while its use would reduce the flow of sweat in some persons 
and under some conditions its application would only temporarily close the 
sweat glands and reduce the accumulation of perspiration on the surface 
of the skin; and it would not prevent the flow of sweat, and could not be 
relied upon to prevent the appearance of perspiration on the surface of 
the skin; use thereof would cause skin irritation and dermatitis in some 
people, and, used after shaving, it was not safe and harmless but was capable 
of irritating the skin and of aggravating irritation ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that said representations were 
true, and thereby induce many members of said public to purchase sub- 
stantial quantities of such preparation: 

Held, That such acts and practices under the circumstances set forth were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before U7. E'verett F. Haycraft, trial examiner. 
Mr. Rk. P. Bellinger for the Commission. 
Breed, Abbott & Morgan, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Carter Products, 
Inc., a corporation, and Small & Seiffer, Inc., a corporation, herein- 
after referred to as respondents, have violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 


——s 
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_ Paracrarn 1. Respondent, Carter Products, Inc., is a corporation 

existing under and by virtue of the laws of the State of Maryland, 
with its office and principal place of business located at 53 Park Place, 
1) New York, N. Y. 

| SAPARD: ‘This respondent is now, and for more than 1 year last past 
has been, engaged in the sale and distribution of a deodorant cosmetic 
_ preparation designated “Arrid” in commerce among and between the 
various States of the United States and in the District of Columbia. 
This preparation is distributed by respondent, Carter Products, Ine., 
through wholesale drug jobbers, chain stores, and department stores. 

This respondent causes the aforesaid preparation Arrid, when scld, 
to be transported from its place of business in the State of New 
York to the purchasers thereof located in various other States of the 
United States and in the District of Columbia. 

This respondent maintains, and at all times mentioned herein has 
maintained, a course of trade in its aforesaid preparation in com- 
merce between and among the various States of the United States and 
the District of Columbia. 

Par. 3. Respondent, Small & Seiffer, Inc., is a corporation existing 
under the laws of the State of New York with its principal place of 
business located at 24 West Fortieth Street, New York, N. Y. This 
respondent is an advertising agency and, as such, is engaged in for- 
mulating, editing, testing, selling, and advising its clients on adver- 
tising matters. 

This respondent is the advertising representative of respondent, 
Carter Products, Inc., and prepares, edits, tests, and places all adver- 
tising material used by respondent, Carter Products, Inc., to promote 
the sale of the aforesaid deodorant and cosmetic preparation. 

Par. 4. The respondents act in conjunction and cooperation with 
one another in the performance of the acts and practices hereinafter 
alleged. 

Par. 5. In furtherance of the sale and distribution of the aforesaid 
deodorant and cosmetic preparation Arrid, the said respondents have 
disseminated and are now disseminating and have caused and are now 
causing the dissemination of, false advertisements concerning the 
aforesaid deodorant and cosmetic preparation Arrid by the United 
States mails and by various means in commerce, as commerce is defined 
in the Federal Trade Commission Act; and these respondents have also 
disseminated and are now disseminating and have caused and are now 
causing the dissemination of false advertisements concerning the said 
preparation, designated as aforesaid, by various means, for the pur- 
pose of inducing and which are likely to induce, directly or indirectly, 
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the purchase of the aforesaid preparation in commerce, as commerce 
is defined in the Federal Trade Commission Act. 

Among and typical of the false statements and representations 
disseminated and caused to be disseminated by the United States 
mails, by insertion in newspapers and periodicals, by means of leaflets, 
pamphlets, radio continuity and spots, and other advertising media, 
are the following: 


New ...a cream deordorant which safely stops under-arm perspiration. 
(Picture of a woman’s face and a woman’s hand.) If you want complete under- 
arm protection, you must keep the armpits dry as well as odorless. Arrid cream 
will do both for you, and do it safely. Arrid has five important advantages: 

1. Does not irritate skin. Can be used right after shaving. 

2. Does not rot dresses. Arrid has the Approval Seal of the American 
Institute of Laundering, for being HARMLESS TO FABRICS. 

8. No waiting to dry. Use Arrid either before or after you dress. 

4. Instantly stops perspiration for 1 to 3 days. Removes odor from 
perspiration, keeps armpits dry. 

5. Arrid is a pure, white, greaseless, stainless vanishing cream. 

Arrid is pleasant to use—is odorless except for a very faint, pleasing scent. 
It takes but a half minute to use—then you_are sure your armpits are odorless 
and your dresses free from perspiration stains. Arrid does BOTH. 


Now 89¢ a jar at all 
drug and dept. stores 
more than 10 million jars of 
Arrid have already been bought. 
You too will probab- 
ly like it. Insist 
on Arrid. Geta 
jar today. 


ANNR: Right! If you want to stop perspiration safely ...use Arrid 
. Spelled A-R-R-LD. This remarkable cream is safe in more ways than one 
for it has been approved by Good Housekeeping and the American Institute of 
Laundering as ALSO being harmless to skin and to fabrics. Remember, it stops 
perspiration . .. and keeps it stopped safely ...for 1 to 8 days. You can 
buy Arrid at all drug and department stores . . . Over 25 million jars of Arrid 
have been sold. Don’t forget the name; spelled A-R-R-I-D and pronounced 
ARRID ... The safe way to stop under-arm perspiration ! 

ANNR: Women use more Arrid than any other deodorant because Arrid stops 
perspiration odor the safe way, the clean way. Arrid actually keeps the arm- 
pits dry—like an invisible blotter—so that perspiration odor cannot even start. 
Arrid—A-R-R-I-D is the largest selling deodorant because it saves dresses from 
stains, and saves YOU from embarrassment. Did you use Arrid today? Arm 
with Arrid, the dainty white deodorant cream! Awarded the Good House- 
keeping Seal because Arrid is safe. 39¢ a jar at cosmetic counters. 

Plain deodorants may overcome the offensive odor of under-arm perspiration 
but a deodorant that also safely stops under-arm perspiration renders a much 
more important service. 


a 
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By stopping the flow of under-arm perspiration altogether, the collection of 
odor-creating body secretions in the armpits is prevented. In addition, clothing 
is protected against damage from perspiration. 


Par. 6. Through the use of the words, phrases, statements, and rep- 
resentations, hereinabove set forth, and others of similar import not 
specifically set out herein, respondents represent, directly and by 
implication, that the application of Arrid, to the area of the skin 
under the arm, will terminate and bring to an end the flow of perspira- 
tion in that area for 1 to 3 days; that said preparation absorbs perspi- 
ration and keeps the armpits dry; that it will keep the armpits free 
from the ordor of perspiration for 1 to 3 days; and that it is harmless 
and will not irritate the skin. 

Par. 7. The foregoing statements and representations are grossly 
exaggerated, false, deceptive, and misleading. 

The use of Arrid will not terminate or bring to an end the flow of 
under-arm perspiration. Said preparation will not absorb perspira- 
tion and will not keep the armpits dry. It will not keep the armpits 
free from the odor of perspiration for 1 to 3 days. Arrid is not harm- 
less. It will irritate the skin of some individuals upon repeated 
application. 

Par. 8. The use by the respondents of the foreging false, deceptive, 
and misleading words, phrases, statements, and representations, and 
others of similar import not specifically set-out herein, has had and 
now has the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that said statements and representations are true, and to induce 
a substantial portion of the purchasing public, because of such errone- 
ous and mistaken belief, to purchase the said preparation. 

Par. 9. The aforesaid acts and practices of respondents as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, AND’ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 8, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Carter Products, Inc., a corporation, and Small & Seiffer, Inc., a cor- 
poration, charging them with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of the answer of 
the respondents thereto, testimony, and other evidence in support 
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of and in opposition to the allegations of said complaint were taken 
before a trial examiner of the Commission, theretofore duly designated 
by it, and said testimony and other evidence were duly recorded and 
{filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission upon said 
complaint, answer thereto, testimony and other evidence, recommended 
decision of the trial examiner and exceptions filed thereto, briefs filed 
in support of the complaint and in opposition thereto, and oral argu- 
ment of counsel; and the Commission, having duly considered the 
matter and having entered its order disposing of the exceptions filed 
to the recommended decision of the trial examiner, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDING! AS TO THE FACTS 


Paracrary 1. Respondent, Carter Products, Inc., is a Maryland 
corporation, having its office and principal place of business at 53 Park 
Place, New York, N. Y. 

Par. 2. Said respondent, Carter Products, Inc., is now, and for more 
than 1 year last past has been engaged in the sale and distribution 
of a deodorant cosmetic preparation designated as “Arrid” in com- 
merce among and between the various States of the United States and 


in the District of Columbia. This preparation is distributed by: 


respondent, Carter Products, Inc., through wholesale drug jobbers, 
chain stores, and department stores. This respondent causes the afore- 
said preparation Arrid, when sold, to be transported from its place of 
business in the State of New York to the purchasers thereof located 
in various other States of the United States and in the District of 
Columbia. This respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in its aforesaid preparation 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. Feminine Products Co. was the original distributor of the 
‘said preparation Arrid, at which time Feminine Products Co. was a 
New York corporation located at 53 Park Place, New York, N. Y., and 
was a subsidiary of respondent Carter Products, Inc., which took over 
the assets of said Feminine Products Co. upon its dissolution in 1937. 

Par. 4. Respondent, Small & Seiffer, Inc., is a New York corpo- 
ration, with its principal office and place of business at 24 West For- 
tieth Street, New York, N. Y. Said respondent is an advertising 
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agency, and as such, is engaged in formulating, editing, testing, and 
selling advertising material and advising its clients on advertising 
matters. This respondent was the advertising representative of re- 
spondent, Carter Products, Inc., prior to October 1, 1946, and in 
such capacity prepared, edited, tested, and placed all advertising 
material used by respondent Carter Products, Inc., to promote the 
sale of the aforesaid preparation Arrid. 

_ Par. 5. The said respondents, Carter Products, Inc., and Small & 
Seiffer, Inc., acted in conjunction and cooperation with one another in 
the performance of the acts and practices hereinafter set forth and 
described. 

Par. 6. In furtherance of the sale and distribution of the aforesaid 
deodorant cosmetic preparation Arrid, the said respondents dissem- 
inated and prior to October 1, 1946, were disseminating, and caused 
and prior to October 1, 1946, were causing the dissemination of false 
advertisements concerning the aforesaid deodorant and cosmetic prep- 
aration, Arrid, by United States mails and by various means in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act. 
The respondent, Carter Products, Inc., is now disseminating and caus- 
ing the dissemination of false advertisements concerning the afore- 
said preparation, Arrid, by United States mails and by various means 
in commerce, as commerce is defined in the Federal Trade Commission 
Act. The said respondents have also disseminated and prior to Octo- 
ber 1, 1946, were disseminating, and have caused, and prior to October 
1, 1946, were causing, the dissemination of false advertisements con- 
cerning the said preparation designated as aforesaid by various means 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of the aforesaid preparation, Arrid, in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. The respondent, Carter Products, Inc., is now disseminating and 
now causing dissemination of false advertisements concerning the said 
preparation designated as aforesaid, by various means, for the purpose 
of inducing and which are likely to induce, directly or indirectly, the 
purchase of the aforesaid preparation, Arrid, in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. Among 
and typical of the statements and representations disseminated and 
caused to be disseminated by United’ States mails, by insertions in 
newspapers and periodicals, by means of leaflets, pamphlets, radio 
continuity and spots, and other advertising mediums, are the follow- 
ing: 

A. Now—a cream deodorant which safely stops under-arm perspiration. 
(Picture of a woman’s face and a woman’s hand.) If you want complete under- 
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arm protection, you must keep the armpits dry as well as odorless. Arrid cream 
will do both for you, and do it safely. Arrid has five important advantages : 


1. Does not irritate skin. Can be used right after shaving. 

2. Does not rot dresses. Arrid has the approval seal of the American 
Institute of Laundering, for being harmless to fabrics. 

8. No waiting to dry. Use Arrid either before or after you dress. 

4, Instantly stops perspiration for 1 to 3 days. Removes odor from 
perspiration, keeps armpits dry. 

5. Arrid is a pure, white, greaseless, stainless vanishing cream. 


B. Arrid is pleasant to use—is odorless except for a very faint, pleasing 
scent. It takes just a half minute to use—then you are sure your armpits are 
odorless and your dresses free from perspiration stains. Arrid does BOTH. 


Now 39¢ a jar at all drug and dept. stores. More than 10 million jars of 
Arrid have already been bought. 
You too will probably like it. Insist on Arrid. Get a jar today. 


C. ANNR: Right! If you want to stop perspiration safely ... use Arrid 
. spelled A-R-R-I-D. This remarkable cream is safe in more ways than 
. one for it has been approved by Good Housekeeping and the American Institute 
of Laundering as ALSO being harmless to skin and to fabrics. Remember, it 
stops perspiration . .. and keeps it stopped safely ... for 1 to 3 days. You 
gan buy Arrid at all drug and department stores ... Over 25 million jars of 
Arrid have been sold. Don’t forget the name; spelled A-R—R-I-D and pro- 
nounced Arrid ... The safe way to stop under-arm perspiration ! 

D. ANNR: Women use more Arrid than any other deodorant because Arrid 
stops perspiration odor the safe way, the clean way. Arrid actually keeps 
the armpits dry—like an invisible blotter—so that perspiration odor cannot 
even start. Arrid—A-—R-R-I_D is the largest selling deodorant because it saves 
dresses from stains and save YOU from embarrassment. Did you use Arrid 
today? Arm with Arrid, the dainty white deodorant cream! Awarded the 
Good Housekeeping seal because Arrid is safe. 89¢ a jar at cosmetic counters. 
_ E. Plain deodorants may overcome the offensive odor of under-arm perspira- 
tion but a deodorant that also safely stops under-arm perspiration renders a 
much more important service. 

F. By stopping the flow of under-arm perspiration altogether, the collection 
of odor-creating body secretions in the armpits is prevented. In addition, 
clothing is protected against damage from perspiration. 


Par. 7. In addition to the foregoing statements and repr esentations, 
respondents have at times indicated used the following qualifying 


statements in smaller type on cartons in giving directions for use of the. 
said preparation Arrid: 


A, Cover arm pit. Rub gently until cream vanishes. Wipe off excess. Use 
daily if necessary. (Since 1939) 

B. Use as frequently as you find necessary. (Since 1939) 

C. Important. Use daily for constant protection. (Since 1946) 

D. Some people perspire more than others. They should use more cream. 
Apply Arrid at any time. Best when applied before going to bed. (Since 1942) 


ee 
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Par. 8. Through the use of the statements and representations here- 
inabove quoted, and others of similar import not specifically set-out 
herein, respondents represent, and have represented, directly and by 
implication, that the application of Arrid, to the area of the skin under 
the arm, will terminate and bring to an end the flow of perspiration 
in that area for 1 to 3 days; that said preparation absorbs perspira- 
tion and keeps the armpits dry; that it will keep the armpits free from 
the odor of perspiration for 1 to 3 days; and that it is harmless and will 
not irritate the skin. 

Par. 9. The Commission finds that the foregoing statements and 
representations are grossly exaggerated, false, deceptive, and mislead- 
ing. The use of Arrid will not terminate or bring to an end the flow 
of underarm perspiration. Its use will not. absorb perspiration to 
the extent of keeping the armpits dry. It will not keep the armpits 
dry or free from the odor of perspiration for 1 to 3 days. This prepa- 
ration is not harmless, and its use will cause skin irritations, and 
‘dermatitis in some people. If used after shaving Arrid is not safe and 
harmless, but is capable of irritating the skin, and of aggravating 
irritation. 

Par. 10. The following constitute the formulae for the said prepara- 
tion Arrid at the respective times mentioned : 


In 1936: Percent 
hamintimesulipliaitie lees Se oe eels Sais Sor tye es obs 10.6 
NAS Se a: Se ae Ne Cae ee a fn Ans Seen eee eens eee e 47.7 
MOUS VINE RAS CHS. a Be ee ee 8.2 
NASAL SES 08 bei 1 SY 0 pn i oe eae kt Ne ane RS es SY 30.8 
AEA TOLORIU Cae ee ee en ne ee eee 2.5 
Bentninen te ss _- tee eet Se eee oh 

in 1940: 

Aliminm mas ulph ase: hs pee ets ee Se ee ee 13.7 
BAI SERVAN CAO CNIS ye ee ae Sek ee 9. 2 
VV RES eran Ce LOU Geos ie ee eo eee 31.8 
AER GS a eh A 5p pp pa Sei SF See 42.6 
PMPAaniiu Mwai Ox es! aia ee ee as 22s Se AS ee eee ae ate 2.6 
IPORhIIC sae a = ee oe ee eee eS eee eee oe 1 
Present: 
Uninc NOU NEN Ke eee eee 12,2 
\ WHEL SIEL ees a ep ee ea ae eee eee 51.8 
PMS LVANO “ACCNLS 22) at ee te en 9.0 
WH KGstandelnehteease a= eee keer Seer nee ene ean 25. 4 
AST CEMA ULTAN dO RO ee 9 SEES se Pee e ee AEE A eee re di : 


Perfume__~-~-~-~-------------------------- === === + -- === === 
Par. 11. Sweat is the substance which is formed in the sweat glands 
before it appears on the surface of the skin. In the general sense, 
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perspiration means any secretion that passes through the surface of the 
body, which would include sweat and water that come through the 
surface of the skin where there are no sweat glands. In a more 
limited sense, it refers to the secretion of the sweat glands after it 
appears on the surface of the skin plus accumulated debris and dirt 
that collects there from various sources, and which, if left on the sur- 
face of the skin, will give off the characteristic odor of sweat. There 
are two kinds of perspiration, sensible and insensible. Sensible per- 
spiration is that which can be seen and felt; insensible can neither be 
seen nor felt. It includes water that passes through the surface of 
the skin regardless of the sweat glands if it evaporates rapidly 
enough so that it cannot be seen or felt. Insensible perspiration is 
sometimes referred to as “transpiration,” which is the passage of water 
through the surface of the skin regardless of the presence of sweat 
glands, 

Par. 12. There are two types of sweat glands in the under-arm 
area of human beings, the exocrine and the apocrine. The exocrine 
glands are the ordinary garden variety of sweat glands, whereas the 
apocrine glands are larger and may produce a strong odor, which 
usually is peculiar to the individual and is given off by the perspira- 
tion. The sweat glands are below the surface of the skin and each has 
an opening or a duct which leads to the surface, and is referred to as 
the mouth of the sweat gland. _ It is assumed by the medical profession 
that the apocrine glands are analogous to the glands which, in the 
lower animals, secrete a distinctive odor at mating time to attract the 
opposite sex, and that these glands at one time functioned in humans 
for the same purpose. 

Par. 18. The principal active ingredient of “Arrid is aluminum 
sulphate, an astringent, which, upon application to the surface of 
the skin tends to cause a swelling which contracts or closes the mouths 
of the sweat glands, both exocrine and apocrine, and thus reduces 
the flow of the sweat. The swelling gradually goes down after a short 
period of time, and the sweat again flows freely from the glands. The 
extent of the reduction of the flow of sweat depends upon the tempera- 
ture, the humidity, the physical activity of the individual, and the 
degree of tendency to perspire peculiar to the particular individual. 

Par. 14. The application of Arrid to the skin will not prevent the 
flow of sweat from the sweat glands nor the formation of perspiration, 
and cannot be relied upon to prevent the appearance of perspiration 
on the surface of the skin. It will reduce the flow of sweat in those 
users who lead a somewhat inactive life or who are only mildly suscep- 
tible to formation of perspiration when conditions of humidity and 
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temperature are not very conducive thereto. The application of 
Arrid will only temporarily close the mouths of the sweat glands and 
reduce the accumulation of perspiration on the surface of the skin. 
Although it will not prevent the appearance of perspiration on the 
skin, its use will substantially reduce the flow of sweat in persons who: 
are inclined to perspire freely. 

Par. 15. The use by respondents of the aforesaid false, deceptive, 
and misleading statements and representations has had, and now has, 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said statements and representations are true, and to induce many 
members of the purchasing public, because of such erroneous and 
mistaken belief, to purchase substantial quantities of said preparation. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein. found 
are all to the prejudice and i injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


_ This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer of respond- 
ents, testimony, and other evidence in support of the complaint and 
in opposition thereto, taken before a trial examiner of the Com- 
mission theretofore duly designated by it, the recommended 
decision of the trial examiner and exceptions filed thereto, briefs 
filed in support of the complaint and in opposition thereto, and oral 
argument of counsel; and the Commission, having made its find- 
ings as to the facts ‘and its conclusion that the respondents have 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondents, Carter Products, Inc., a cor- 
poration, and Small & Seiffer, Inc., a corporation, and their respec- 
tive agents, representatives, and employees, directly or through any 
corporate or other device in connection with the offering for sale, sale 
or distribution of a cosmetic preparation designed “Arrid,” or any 
other product of substantially similar composition or possessing sub- 
stantially similar properties, whether sold under the same name or 
under any other name, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
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defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference: 

(a) That the application of said preparation stops under-arm per- 
spiration, or that it will be more than temporarily effective in reducing 
the flow of perspiration. 

(b) That said preparation will be more than temporarily effective in 
keeping the armpits dry or odorless. 

(c) That the use of said preparation immediately after shaving will 
not irritate the skin. 

(d) That the said preparation will be more than temporarily effec- 
tive in preventing the accumulation of odor-creating body secretions 
or excretions in the armpits. 

(e) That said preparation is safe or harmless.to use, without: dis- 
closing that it may cause irritation of sensitive skin. 

2. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly or in- 
directly, the purchase of sad preparation in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which contains any of the representations prohibited in paragraph 1 
hereof. 

It is further ordered, That the respondents shall within 60 days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE Marrer oF 


KRENGEL MANUFACTURING CO., INC., ABRAHAM L, GER- 
SHON, GEORGE FELDMAN, AND SADYE GERSHON 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 2 (a) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED 
BY AN ACT APPROVED JUNE 19, 1936 


Docket 5516. Complaint, Nov. 20, 1947—Decision, July 15, 1949 


Where a corporation, and its three principal stockholders who were respectively 
its president, vice president, and secretary-treasuref, engaged in the com- 
petitive interstate sale and distribution of rubber stamps to dealers—gen- 
erally retail stationers—and directly to consumers, including principally large 
firms such as oil companies, industrial corporations, telephone companies, de- 
partment stores, railroad companies, and insurance companies— 

Discriminated in price between different consumer purchasers of their products 
of like grade and quality by selling such products to some at higher prices 
than to others, not, it appeared, in good faith to meet an equally low price of a 
competitor nor on account of differences in cost of manufacture, sale, or de- 
livery resulting from the differing methods or quantities in which such prod- 
ucts were sold or delivered ; 

With the result that a competitor lost one very substantial account to them due to 
his inability to meet their low, discriminatory price, which did not permit the 
manufacture and sale of said products profitably ; and that the effect of such 
discriminations had been and might be substantially to lessen, destroy, and 
prevent competition between them and their competitors in the sale and dis- 
tribution in commerce of the products concerned : 

Held, That such acts and practices, under the circumstances set forth, violated 
section 2 (a) of the Clayton Act as amended. 


Before Ur. Everett F. Haycrafi, trial examiner. 
Ur. Edward 8. Ragsdale and Mr. Cecil G. Miles for the Commission. 
Ur. A. Aaron Raphael, of New York City, for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have been 
and are now violating the provisions of subsection (a) of section 2 of 
the Clayton Act (U.S.C. title 15, sec. 18) as amended by the Robinson- 
Patman Act, approved June 19, 1936, hereby issues its complaint stat- 
ing its charges with respect thereto as follows: 

Paracrapu 1. Respondent, Krengel Manufacturing Co., Inc., is a 
corporation organized and existing under the laws of the State of New 
York with its principal office and place of business located at 227 Ful- 
ton Street, New York, N. Y. Respondent corporation is engaged in 
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the business of selling and distributing rubber stamps. The products 
distributed by respondents are sold, principally to dealers, generally 
retail stationers, and also directly to consumers. Respondent’s sales 
of its rubber stamps directly to consumers are made principally to large 
firms such as oil companies, industrial corporations, telephone com- 
panies, department stores, railroad companies, and insurance com- 
panies. The complaint herein is directed solely to respondent's sales 
of rubber stamps to consumers. 

Par. 2. Respondent, Abraham L. Gershon, is an individual residing 
in New York, N. Y., and is one of the principal stockholders in said 
respondent corporation. He is now president of the Krengel Manu- 
facturing Co., Inc., and has been an officer of said corporation since 
some time after June 19, 1936. After becoming an officer and at the 
present time and for some time past as president, respondent, Abraham 
L. Gershon, together with his wife, respondent, Sadye Gershon, and 
his son-in-law, respondent, George Feldman, has exercised and still 
exercises a substantial degree of authority and control over the busi- 
ness conducted by said corporation, including the direction of its dis- 
tribution and sales policies. 

Par. 3. Respondent, George Feldman, is an individual residing in 
New York, N. Y., and is one of the principal stockholders in said re- 
spondent corporation. He is now vice president of Krengel Manufac- 
turing Co., Inc., and has been an officer of that corporation since some 
time after June 19, 1936. After becoming an officer and at the present 
time and for some time past as vice president, respondent George Feld- 
man, together with respondent Abraham L. Gershon and respondent 
Sadye Gershon, has exercised and still exercises a substantial degree of 
authority and control over the business conducted by said corporation, 
including the direction of its distribution and sales policies. 

Par, 4. Respondent, Sadye Gershon, is an individual residing in 
New York, N. Y., and is one of the principal stockholders in said re- 
spondent corporation. She is now secretary and treasurer of Krengel 
Manufacturing Co., Inc., and has been an officer of that corporation 
since some time after June 19, 1936. After becoming an officer and at 
the present time and for some time past as secretary and treasurer, 
respondent, Sadye Gershon, together with respondent, Abraham L. 
Gershon, and respondent, George Feldman, has exercised and still 
exercises a substantial degree of authority and control over the busi- 
ness conducted by said corporation, including the direction of its dis- 
tribution and sales policies. 

Par. 5. Respondents, Abraham L. Gershon, as president and George 
Feldman, as vice president and Sadye Gershon as secretary and treas- 
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urer of said respondent corporation, Krengel Manufacturing Co., Inc., 
are now engaged and for several years prior hereto have engaged 
in the business of processing, manufacturing, offering for sale, selling, 
and distributing rubber stamps for their own account. The indi- 
vidual respondents have and are now conducting said business through 
Krengel Manufacturing Co., Inc., said corporate respondent, which 
respondent has likewise engaged in said business for the past several 
years. 

Par. 6. Each of the individual respondents through said respondent 

corporation, and said respondent corporation, now sell and distribute, 
and since June 19, 1936, have sold and distributed rubber stamps to 
dealers and also direct to the consuming public. Some customers of 
respondents purchasing such products are located in States other than 
the State in which respondents’ business is located, and some of re- 
spondents’ customers, although located within the State in which 
respondents’ business is located, direct that the shipments of their 
purchases of said rubber stamps be made by the respondents to their 
branch offices, some of which branch offices are located in States other 
than the State in which respondents’ business is located, and in such 
cases, respondents cause-such products to be shipped and transported 
across State lines from respondents’ place of business to such custom- 
ers, or to such branch offices of such customers. There is and has been 
at all times mentioned, a continuous course of trade and commerce in 
said products between respondents’ factory and warehouse and the 
purchasers of said products, some of which are located in States other 
than the State in which respondents’ business is located as aforesaid. 
Said products are sold and distributed for use within the various 

' States of the United States. 

Par. 7. In the course and conduct of each of the respondents’ busi- 
ness in commerce as aforesaid, respondents since June 19, 1936, have 
been and are now in substantial competition with other corporations, 
partnerships, individuals and firms engaged in the business of proc- 
essing, manufacturing, offering for sale, selling, and distributing 
rubber stamps. 

Par. 8. In the course and conduct of the business of each respondent, 
as aforesaid, respondents since June 19, 1936, have been and are now 
discriminating in price between different purchasers buying such 
products of like grade and quality by selling its products to some of 
its customers at higher prices than respondents sell similar products 
of like grade and quality to other of their customers. Such discrimi- 
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nations in price relate only to the respondents’ sales of rubber stamps 
to consumers. Respondents’ sales made to dealer are not involved 
herein. onan 

Par. 9. The effect of each of the responents’ discriminations 1n price, 
hereinbefore set-out, has been and may be substantially to lessen com- 
petition and to injure, destroy, and prevent competition between re- 
spondents and their competitors in the sale and distribution of rubber 
stamps in interstate commerce, and has.been and may be to tend to 
create a monopoly in respondent in said line of commerce. 

Par. 10. The foregoing acts and practices of the respondents; 
namely, Krengel Manufacturing Co., Inc., a corporation, Abraham L. 
Gershon, as president, and George Feldman, as vice president, and 
Sadye Gershon, as secretary and treasurer, of the Krengel Manu- 
facturing Co., Inc., since June 19, 1936, are in violation of the provi- 
sions of subsection (a) of section 2 of the Clayton Act (U.S. C. title 15, 


sec. 13) as amended by the Robinson-Patman Act approved June 19, ~ 


1936. 
Report, Frnpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the act of Congress entitled “An 


act. to supplement existing laws against unlawful restraints and — 


monopolies, and for other purposes” approved October 15, 1914 (the 
Clayton Act) as amended by the Robinson-Patman Act, approved 
June 19, 1936 (15 U.S. C., Sec. 18), the Federal Trade Commission 
on November 20, 1947, issued and subsequently served its complaint 
in this proceeding upon the respondents named in the caption hereof, 
charging them with violation of subsection (a) of section 2 of that 
act, as amended. After the filing by respondents of their answer to 
the complaint, testimony and other evidence in support of the com- 
plaint were introduced before a trial examiner of the Commission 
theretofore duly designated by it (no evidence being offered on behalf 
of respondents). Subsequently, the matter regularly came on for 
final consideration by the Commission upon the complaint, answer, 
testimony, and other evidence and recommended decision of the trial 
examiner (no briefs having been submitted by counsel and oral argu- 
ment not having been requested), and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
makes this its findings as to the facts and its conclusion drawn there- 
from. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Krengel Manufacturing Co., Inc., is a 
corporation organized and existing under the laws of the State of 
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New York, with its principal office and place of business located at 
227 Fulton Street, New York, N. Y. Respondents, Abraham L. 
‘Gershon, George Feldman, and Sadye Gershon, are individuals re- 
siding in New York, N. Y., and are, respectively, president, vice presi- 
dent, and secretary-treasurer of the respondent corporation. Each of 
these individuals is one of the principal stockholders in the corpora- 
tion and each has exercised and still exercises a substantial degree of 
authority and control over the corporation, including the direction 
of its distribution and sales policies. 

Par. 2. Respondents are and for several years last past have been 
engaged in the business of manufacturing and selling rubber stamps. 
These stamps are sold by respondents principally to dealers, generally 
retail stationers, and also directly to consumers, such consumers being 
principally large firms such as oil companies, industrial corporations, 
telephone companies, department stores, railroad companies, and in- 
surance companies. The present proceeding involves only sales made 

_ by respondent to consumers. 

Par. 3. In the course and conduct of their business respondents 
cause and have caused their products, when sold, to be transported 
from their place of business in the State of New York to purchasers 
thereof located in various other States of the United States. Respond- 
ents maintain and at all times mentioned herein have maintained a 
course of trade in their products in commerce among and between 
the various States of the United States. 

Par. 4. Respondents are and at all times mentioned herein have 
been in substantial competition with other corporations and-individ- 
uals and with firms and partnerships engaged in the manufacturing 
of rubber stamps and in the sale of such’stamps in commerce among 
and between the various States of the United States. 

Par. 5. In the course and conduct of their business as aforesaid, 
respondents, since June 19, 1936, have been and are now discriminating 
in price between different purchasers of their products of like grade 
and quality by selling such products to some of such purchasers at 
higher prices than the prices at which respondents sell similar prod- 
ucts of like grade and quality to other of such purchasers. Such 
products were and are sold by respondents for use within the United 
States. 

Par. 6. There is no evidence that the lower prices so charged by 
respondents to some of their customers were made in good faith to 
meet an equally low price of a competitor. Nor is there any evidence 
that such differences in price were based upon differences in cost of 
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manufacture, sale, or delivery resulting from the differing methods 
or quantities in which such products were sold or delivered. 

Par. 7. With respect to the effect of respondents’ discriminatory 
prices on competition, the record discloses that one very substantial 
account was practically lost to respondents by one of their competitors 
because of such competitor’s inability to meet respondents’ low, dis- 
criminatory prices. In addition to this specific instance, there is testi- 
mony from three other competitors of respondents to the effect that 
it was not possible to manufacture and sell rubber stamps profitably 
at the discriminatory prices granted by respondents to their favored 
customers. The evidence further shows that price is one of the prin- 
cipal factors governing purchases of rubber stamps. The Commis- 
sion therefore concludes and finds that the effect of respondents’ dis- 
criminations in price has been and may. be substantially to lessen, 
destroy, and prevent competition between respondents and their com- 
petitors in the sale and distribution of rubber stamps in commerce as 
aforesaid. 

CONCLUSION 


The acts and practices of respondents as herein found are violative 
of subsection (a) of section 2 of the aforesaid Clayton Act, as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ents, testimony, and other evidence in support of the complaint intro- 
duced before a trial examiner of the Commission theretofore duly 
designated by it (no evidence having been offered on behalf of respond- 
ents) and the recommended decision of the trial examiner (no briefs 
having been filed by counsel and oral argument not having been re- 
quested), and the Commission having made its findings as to the 
facts and its conclusion that respondents have violated subsection 
(a) of section 2 of the act of Congress entitled, “An act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914 (the Clayton Act), as 
amended by the Robinson-Patman Act, approved June 19, 1936 (15 
U.S. C., sec. 18) : 

It is ordered, That respondent, Krengel Manufacturing Co., Inc., 
a corporation, and its officers, and respondents, Abraham L. Gershon, 
George Feldman, and Sadye Gershon, individually and as officers of 
said corporation, and respondents’ representatives, agents, and em- 
ployees, directly or through any corporate or other device, in the sale 
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of rubber stamps in commerce, as “commerce” is defined in the afore- 
said Clayton Act, do forthwith cease and desist from: 

‘ 1. Directly or indirectly discriminating in the price of rubber 
stamps of comparable size and of like grade and quality by selling 
such rubber stamps to any purchaser at a price or prices materially 
different from those at which sales of similar rubber stamps of cam- 
parable size and of like grade and quality are sold to any other 
purchaser. 

2. Otherwise discriminating in price, either directly or indirectly, 
among different purchasers of rubber stamps of like grade and quality 
in any manner prohibited by section 2 (a) of the said Clayton Act as 
amended. 

_ It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MATTER OF 


WALSH REFRACTORIES CORP. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5269. Complaint, June 7, 1945’—Decision, July, 19, 1945” 


‘Where a corporation engaged in the manufacture and competitive interstate 
gale and distribution of refractory products, including its “Walsh Ref. Corp. 
Mullitex” firebrick ; in circulars disseminated throughout the United States— 

Represented directly and by implication through use of the term “Super Refrac- 
tory” that its said firebrick possessed the qualities of a product known in 
the refractory industry as “super-refractory” ; when in fact its said product 
was not a super-refractory, aS now understood in the industry, but was a 
“super-duty refractory” ; 

With tendency and capacity to mislead and deceive members of the purchasing 
public into the erroneous belief that said representation was true and to 
induce a substantial number thereof to purchase its said “Mullitex” fire brick : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before Mr. Andrew B. Duvall and Mr. Randolph Preston, trial 
examiners. 

Mr, Clark Nichols for the Commission. 

Mr. T. M. Pierce, Mr. A. M. Menzi and Bruninga & Sutherland, of 
‘St. Louis, Mo., for respondent. 


1 Amended. 

2The Commission on November 26, 1948, issued an order granting in part motion to 
dismiss complaint, as follows: 

“This matter came on to be heard in regular course upon respondent’s motion of Feb- 
ruary 19, 1948, for leave to file petition for reconsideration; said petition for reconsid- 
eration by the Commission of its order of January 15, 1948; the answer to said petition 
filed on March 3, 1948, by counsel supporting the complaint; brief in support of the peti- 
tion for reconsideration filed July 22, 1948, pursuant to leave granted; and memorandum 
reply brief filed August 23, 1948, by counsel supporting the complaint. 

“Respondent’s major contention is that the Commission erred in sustaining the view 
of the trial examiner that a prima facie case had been made out in support of the charge 
of the complaint that the designation ‘Mullitex’ as applied to respondent’s firebrick was 
false and misleading. This point has been briefed by respondent in detail. After consid- 
eration of all the testimony and other evidence taken in the proceeding, it appears that 
there is no established or generally recognized standard of mullite content for ‘mullite’ 
or ‘mullite type’ brick, and that the brick designated by respondent as ‘Mullitex’ contain 
substantial proportions of mullite (the record indicates a theoretical maximum of Slightly 
more than 55 percent mullite and a practical probability of approximately 45 percent). 
‘There is no showing that ‘Mullitex,’ when not joined with the term ‘super-refractory’ or 
other word or term of similar meaning, is likely to mislead or deceive. In these circum: 
stances, and upon reconsideration of respondent’s motion to dismiss the complaint : 

“Tt is ordered, That the charge in the complaint in this proceeding respecting the term 
*Mullitex’ as applied to respondent's firebrick be, and the same hereby is, dismissed,’’ 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Walsh Refrac- 
tories Corp., hereinafter rorerred to as the respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the interest of the 
public, hereby issues its complaint, stating its charges in that respect 
as follows: 

ParacrapH 1. Respondent is a corporation organized and existing 
under the laws of the State of Missouri, with its office and principal 
place of business located at 4070 North First Street, St. Louis, Mo. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the manufacture, sale, and distribution of refractory prod- 
ucts, among which is a firebrick branded “Walsh Ref. Corp. Mullitex,” 
and a high-temperature mortar labeled “Walsh Mullitex High Tem- 
perature Cement.” Respondent causes said products, when sold, to be 
transported from its said place of business in the State of Missouri to 
the purchasers thereof located In various States other than the State 
of Missouri and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in its said firebrick products, in commerce, 
between and among the various States of the United shies and in 
the District of Columbia. 

Par. 3. In the course and conduct of its said business, respondent is 
now, and has been, in substantial competition with other individuals, 
firms, and corporations likewise engaged in the business of manufac- 
turing and selling firebrick and other refractory products, in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 4. In the course and conduct of its aforesaid business, and for 
the purpose of promoting the sale of said refractory products, respond- 
ent has made false, misleading, and deceptive representations by means 
of pamphlets, circulars, and other advertising literature, disseminated 
through the United States mails. Among and typical of the represen- 
tations made by the respondent as to the Walsh Ref. Corp. Mullitex 
Brick are the following: 

MULLITEX—A Super Refractory, Non-Shrinking, Non-Spalling Fire Brick, 
manufactured by Dry Press Process. Highly resistant to certain slags and other 
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fluxing agents ... Will not shrink or spall due to extreme heat or rapid tem- 
perature changes. Recommended for Electric Furnaces .. . Boiler Furnace 
Side Walls and Arches... Forge Furnaces ... Oil Burning Locomotive Fire 
Boxes ... Enameling Furnaces ... Ceramic Kilns . . . Silicate of-Soda Fur- 
naces .. . Tunnel-Kilns ... Glass Furnace Ports... Regenerator Checkers 


. and wherever extreme heat and sudden changes in temperature are en- 
countered. mys 
and as to Walsh Mullitex High Temperature Cement, as follows: 

A super-duty quality mixture of perfectly blended refractory minerals noted 
for their resistance to extreme temperatures and other severe conditions. Recom- 
mended for services where ordinary cement and mortars do not assure a bond 
or joint that will withstand unusually high temperatures and where highly 
corrosive slags and destructive furnace gases are encountered. 

Especially adapted for port arches and port side wall construction in 
glass furnaces, open hearths, electric metal melting furnaces, boiler furnace 
arches and setting and all other types of furnace where a slag resistant, non- 
spalling, non-shrinking mortar with tremendous bonding strength is essential 
for long and economical refractory life. 

MULLITEX ingredients differ entirely from those used in ordinary cements— 
it is truly a superior, super-duty high temperature cement for unusual furnace 
conditions. 

Par. 5. Through the use of the statements hereinabove set forth, 
and others similar thereto not specifically set forth herein, especially 
the words “Mullitex” and “super-refractory,” all of which purport to 
be descriptive of the super-refractory qualities of said products, re- 
spondent represents, directly and by implication, that its said firebrick 
and mortar possess the super-heat resisting qualities of mullite, which 
is a combination of aluminum oxide and silicon oxide blended by ex- 
treme heat in a ratio of approximately 72 percent aluminum oxide 
and 28 percent silicon oxide. 7 

Par. 6. The aforesaid representations and the implications arising 
therefrom are false and misleading. In truth and in fact respondent’s 
products, sold under the trade name “Mullitex,” are what are known as 
fire-clay products, and are made from fire clay mined in the State of 
Missouri, which clay does not contain the minerals known as mullite, 
and alusite, kyanite, and sillimanite. In the heating process necessary 
in manufacturing said firebrick from the original clay materials, mul- 
lite crystals are developed by a combination of the alumina and silica 
in said clay, thereby giving such fire-clay brick a mullite content of 
from 30 to 40 percent. In the refractory products trade the use of the 
word “mullite” indicates a product having super-refractory qualities 
and a percentage content of mullite of at least 75, which will give a 
measure of refractory performance of pyrometric cone equivalent 38, 
indicating a fusion point of 8,335° F. or 1,835° C. The use of either 
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the word “super-refractory” or “mullite” as descriptive of firebrick 
products in the firebrick trade indicates a “cone” of 38. The max- 
imum pyrometric cone equivalent attained by respondent’s Mullitex 
firebrick and refractory products is 33-34, which means that the fusion 
point of such products is between 3,173° and 3,200° F. or 1,745° and 
1,760° C. In other words, respondent’s products, sold under the trade 
name ‘“Mullitex,” are what are known in the trade as firebricks while 
the products properly described as mullite are known in the trade as 
super-refractory. 

Refractory products known in the trade as mullite or super-refrac- 
tory are very expensive, selling from $400 to $1,000 per 1,000, while the: 
fire-clay brick and fire clay brick products ef respondents, sold under’ 
the trade name “Mullitex” and others of similar ingredients, are com- 
paratively inexpensive, selling from $50 to $65 per 1,000. 

Par. 7. The use by the respondent of the foregoing false, decep- 
tive, and misleading statements and representations has had, and 
now has, the capacity and tendency to, and does, mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that said statements and representations are true, and 
that said firebrick and cement possess the refractory qualities usually 
attributed to products properly described as mullite, and to induce a 
substantial portion of the public, because of such erroneous and mis- 
taken belief, to purchase respondent’s said firebrick and cement. 

Par. 8. The acts and practices of the respondent, as herein alleged, 
are all to the prejudice and injury of the public and constitute unfair 
methods of competition and unfair and deceptive acts and practices 
in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Frnvines as To THE Facts, AnD ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 27, 1945, issued and sub- 
sequently served on respondent, Walsh Refractories Corp., its com- 
plaint charging said respondent with the use of unfair methods of 
competition in commerce and unfair and deceptive acts and practices 
in commerce in violation of the provisions of that act. On March 31, 
1945, respondent filed its answer to said complaint denying in part and 
admitting in part the allegations thereof. On June 7, 1945, pursuant. 
to stipulation of counsel supporting the complaint ean counsel for 
respondent, the Commission »issued its amended complaint. and 
respondent’s. answer of record was. permitted to stand, as, its, 
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answer to the complaint as amended. Thereafter, testimony and other 


evidence were introduced before a trial examiner of the Commission | 


theretofore duly designated by it and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Subsequently, and after certain charges of the amended complaint 
were disposed of by orders of the Commission duly entered herein, 
counsel in support of the complaint and counsel for respondent filed 
-with the trial examiner their joint proposed findings and conclusion 
and proposed order to cease and desist, which were adopted by the 
trial examiner as his recommended decision herein. Thereafter, the 
proceeding came on for final consideration by the Commission upon 
the record, including the amended complaint, answer, testimony and 
other evidence, and recommended decision of the trial examiner (no 
briefs having been filed and oral argument not having been requested) ; 
and the Commission, being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent is a corporation organized and existing 
under the laws of the State of Missouri, with its office and principal 
place of business located at 4070 North First Street, St. Louis, Mo, 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the manufacture, sale, and distribution of refractory prod- 
ucts, among which is a firebrick branded “Walsh Ref. Corp. Mullitex.” 
Respondent causes said product, when sold, to be transported from 
its said place of business in the State of Missouri to the purchasers 
thereof located in various States other than the State of Missouri, and 
in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in its said firebrick products, in commerce, 
between and among the various States of the United States and in the 
District of Columbia. : 

Par. 3. In the course and conduct of its said business, respondent 
is now, and has been, in substantial competition with other individuals, 
firms, and corporations likewise engaged in the business of manu- 
facturing and selling firebrick and other refractory products, in com- 
merce, among and between the various States of the United States 
and in the District of Columbia. 

Par. 4, In the course and conduct of its aforesaid business, and for 
the purpose of promoting the sale of said refractory products, re- 
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spondent has made representations by means of a circular disseminated 
through the mails and otherwise SPTCRE UNDE I the United States, con- 
taining the following statement: 

MULLITEX—A Super Refractory, Non-Shrinking, Non-Spalling Fire Brick, 
manufactured by Dry-Press Process. Highly resistant to certain slags and other 
fluxing agents . . . Will not shrink or spall due to extreme heat or rapid 
temperature changes. Recommended for Electric Furnaces . . . Boiler Furnace 
Side Walls and Arches ... Forge Furnaces . . . Oil Burning Locomotive Fire 
Boxes .. . Enameling Furnaces . . . Ceramic Kilns .. . Silicate of Soda Fur- 
naces ... Tunnel-Kilms ... Glass Furnace Ports... Regenerator Check- 
ers . . . and wherever extreme heat and sudden changes in temperature are 
encountered. 

Par. 5. Through the use in the above statement of the term “Super 
Refractory” respondent represents directly and by implication that 
its said fire brick possesses the qualities of a product known in the 
refractory industry as “super-refractory.” 

Par. 6. The American Society for Testing Materials in its tenta- 
tive classification of fire clay refractories issued in 1940 shows the 
following minimum pyrometric cone equivalents for super duty, high- 
heat duty, intermediate heat duty, and low heat duty fire-clay brick: 

Super Duty Fireclay Brick, not lower than cone No. 33. 

High Heat Duty Fireclay Brick, not lower than cone No. 31-82. 

Intermediate Heat Duty Fireclay Brick, not lower than cone No. 29. 

Low Heat Duty Fireclay Brick, not lower than cone No. 19. 

Par. 7. Neither the American Society for Testing Materials in its — 
aforesaid classification nor the Navy Department in Specification 
32R1b issued January 2, 1942, states the maximum cone value of 
super-duty fireclay refractories. Nor do said publications classify 
or define a grade of refractories as super-refractories. Walsh Re- 
fractories Corp.’s test data fixes the pyrometric cone equivalent of 
“Mullitex” firebrick at No. 34, and the Mellon Institute of Industrial 
Research fixes the cone equivalent of “Mullitex” firebrick at Nos. 
83-34. Respondent’s “Mullitex”. firebrick is made entirely from 
native Missouri fire clay. 

Par. 8. A witness familiar with the refractory industry testified 
that alumina diaspore firebrick having a pyrometric cone equivalent 
not lower than 34, 35, or 36, depending upon the alumina content, are 
generally called “super-refractories” and that “super-refractory” fire- 
brick connoted “a highly refractory material which presumably could 
stand very special conditions of service,” but which does not necessarily 
contain any mullite or any alumina or any great amount, of silica. 
Another witness engaged in the refractory business testified that the 
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minimum pyrometric cone equivalent for super-refractories should not 
be below cone 36. 

Par. 9. Respondent’s product “Mullitex” firebrick is a superduty 
refractory. Respondent admits that it is not a super-refractory prod- 
uct as the expression is now understood in the industry. 

Par. 10. The Commission finds, therefore, that the representation 
made by respondent through the use of the term “Super-Refractory” 
as descriptive of its product “Mullitex” Grebrick, as aforesaid is mis- 
leading and deceptive. 

Par. 11. The use by respondent of the aforesaid misleading and 
deceptive representation has had, and now has, the tendency and 
capacity to mislead and deceive members of the purchasing public 
into the erroneous and mistaken belief that the representation is true 
and to induce a substantial number thereof to purchase respondent’s 
“Mullitex” firebrick. 


CONCLUSION 


The acts and practices of the respondent, Walsh Refractories Corp., 
as herein found, are all to the prejudice and injury of the public 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, the answer 
of respondent, testimony, and other evidence taken before a trial 
examiner of the Commission theretofore duly designated by it, and 
recommended decision of the trial examiner (no briefs having been 
filed and oral argument not having been requested) ; and the Com- 
mission having made its findings as to the facts and conclusion that 
the respondent has violated the provisions of the Federal Trade 
Commission Act: . 

It is ordered, That the respondent, Walsh Refractories Corp., a 
corporation, and its officers, agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution of refractory fire-clay prod- 
ucts in commerce as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

Representing, directly or by implication, that its product “Mullitex” 
firebrick is a super-refractory product. 
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It is. further ordered, That the respondent shall, within 60 days 
after service upon it.of this order, file with. the Commission a report 


in writing setting forth in detail the manner and form in which it 
: has complied with this order. 
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OPPENHEIMER CASING CO., INC., NATURAL CASING 
INSTITUTE, INC., AND CHARLES SILVER, ALLEN S. 
BECKER, AND B. R. SOLOMON, TRADING AS CHARLES 
SILVER & CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5148. Complaint, Apr. 8, 1944—Decision, July 21, 1949 


Where a corporation engaged in the manufacture or processing and in the com- 
petitive interstate sale and distribution of castings made from the intestines 
of animals for frankfurters, wieners, and sausages, as distinguished from 
artificial or cellulose casings; an incorporated trade association, the prin- 
cipal activity of which consisted in advertising and in otherwise promoting 
the sale of such “natural” castings and products thereof; and three partners, 
advertising agents, who advised said corporation and trade association as 
to their advertising and prepared and placed copy; through newspaper and 
periodical advertisements, circulars and other advertising media— 

Falsely represented that meat products, such as wieners and frankfurters, en- 
cased in natural casings are 22 percent juicier, retain their flavor to a greater 
extent, are richer in proteins and vitamin B:, and have better keeping quali- 
ties than meat products produced by the use of cellulose casings; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public with respect to the characteristics of meat products encased in ani- 
mal casings and thereby to cause its purchase of such products; and with 
the result of placing in the hands of packers using natural casings, and 
dealers selling products thus encased, a means of so misleading the pur- 
chasing public: : 

Held, That such acts and practices, under the cireumstances set forth, were al 


to the prejudice and injury of the public and constituted unfair methods*- 


of competition in commerce and unfair and deceptive acts and practices 
therein. 


Before Mr. Randolph Preston, trial examiner. 
Mr. William L. Taggart for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Oppenheimer Casing 
Co., Inc., a corporation, Natural Casing Institute, Inc., a corporation, 
and Charles Silver, Allan S. Becker, and B. R. Solomon, trading as 
Charles Silver & Co., hereinafter referred to as respondents, have 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
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| interest, hereby issues its complaint stating its charges in that respect 


as follows: 

Paracrapy 1. Respondent, Oppenheimer Casing Co., is a corpora- 
tion organized under the laws of the State of Delaware, with its prin- 
cipal office and place of business located at 1016 West Thirty-sixth 
Street, Chicago, Ill. 

This respondent is now, and for several years last past has been, en- _ 
gaged in the manufacture or processing of casings made from the 
intestines of animals and used as containers for meat products, in- 
cluding frankfurters, weiners, and sausages, and known and described 
as natural casings. This respondent causes its said products, when 
sold, to be transported from its place of business in the State of Illi- 
nois to the purchasers thereof located in various other States of the 
United States and in the District of Columbia. This respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in said product in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. The Natural Casing Institute, Inc., is a corporation organ- 
ized under the laws of the State of New York, with its office at 4710 
South Ada Street, Chicago, Ill. This respondent is a trade associa- 
tion and its principal activity consists in advertising and in other ways 
promoting the sale of natural casings and ye products for which 
natural casings are used. 

Par. 3. Respondents, Charles Silver, Allan S. Becker, and B. R. Sol- 
omon, are individuals doing business as a partnership under the name 
of Charles Silver & Co., with their office located at 737 North Michi- 
gan Avenue, Chicago, Ill. These respondents operate an advertising 
agency and as such are engaged in formulating, editing, and placing 
advertising for their clients. These respondents are or have been the 
advertising agents for the respondents, Oppenheimer Casing Co., Inc., 
and Natural Casing Institute, Inc., and have advised said respond- 
ents and prepared and placed advertising matter used by said respond- 
ents in promoting the sale of natural casings and products for which 
natural casings are used, including the advertising matter hereinafter 
referred to. 

Par. 4. All of the respondents act and have acted in conjunction 
and cooperation with each other in the performance of the acts and 
practices hereinafter set out and alleged. 

Par. 5. The casings used in the Hrodueeton or manufacture of wie- 
ners and kindred products are of two kinds; that variety sold by 
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respondent, Oppenheimer Casing Co., Inc., known as natural casings, 
and those manufactured by certain competitors of this respondent 
made from cellulose. The natural casing remains on the meat products 
when sold to the consumer, while the cellulose variety is detached 
before sale. 

Par. 6. Respondent, Oppenheimer Casing Co., Inc., is now and for 
several years last past has been, in substantial competition with other 
corporations, individuals, firms, and partnerships engaged in the 
sale and distribution of casings used in the packing of meat products 
and particularly those manufactured from cellulose;.and various 


packers using the natural casings for their meat products, sold by this. 


respondent, are in substantial competition, in commerce, with packers 
using the cellulose casing manufactured and sold by this respondent’s 
competitors. Furthermore, dealers selling meat products encased. in 
natural casings are in substantial competition, in commerce, with 
dealers selling meat products in which other types of casings are used. 

Par. 7. In the course and conduct of their aforesaid businesses, the 
respondents have disseminated, and are now disseminating, and have 
caused and are now causing the dissemination of, false advertisements, 
concerning the products known as natural casings and sold by respond- 
ent, Oppenheimer Casing Co., Inc., and the value and desirability of 
meat products which make use of said product, by the United States 
mails and by various other means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act; and respondents have 
also disseminated and are now disseminating, and have caused and are 
now causing the dissemination of, false advertisements concerning the 
said product, as aforesaid, by various means for the purpose of induc- 
ing, and which are likely to induce, directly or indirectly, the pur- 
chase of said product and the meat products making use thereof, in 
aes: as “commerce” is defined in the Federal Trade Commission 

ct. 
_ Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said advertisements dissemi- 
nated and cause to be disseminated by respondents, as herein set forth 
by the United States mails, by advertisements inserted in newspapers 


and periodicals, by means of circulars and other advertising media, 
are the following: 


A BASIC SUPERIORITY ... CONFIRMED BY SCIENCE “22% Juicier” 
The proof of the pudding may be in the eating, but the American public prefers 
to have its sense of taste backed up by scientific findings. It is, therefore, of 
highest importance to America’s millions of weiner-lovers that scientific tests 
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by an independent, nationally recognized laboratory have definitely proved that 
Weiners in Natural Casings are 22% juicer! 

This and other basic superiorities of Natural Sheep Casings, enhanced by 
Strict adherence to the highest quality standards, have formed the foundation 
upon which our business has been built. Our many friends have come to know, 
over a period of more than a quarter of a century, that this company is a 
dependable source of supply of their casing needs, with a background rich in 
technical achievements and sound business practice. 


WEINERS in 
NATURAL CASINGS 
The Skin Keeps the Flavor in! 


NATURAL CASINGS FRANKFURTS 
Richer in 
Vitamins and Proteins! 
Proved by Scientific Laboratory Tests! 


Recent important tests by independent laboratories, conducted on both fresh 
and canned frankfurts, PROVE that frankfurts in Natural Sheep Casings have 
definitely greater protein content, and higher Vitamin B-1 content! In addition 
to these greater nutritional advantages, other tests show that Natural Casing 
Frankfurts show less loss of weight in cooking . . . and the protection of Natural 
casings means better keeping qualities ! 


WATCH “NATURAL CASINGS” GO PLACES 


We salute the new advertising campaign driving home the PROVED FACTS 
that weiners in NATURAL CASINGS are 22% JUICIER. 

Oppenheimer Casing Co. 

Par. 8. Through the use of the aforesaid statements and represen- 
tation and others of similar import not specifically set-out herein, 
respondents represent and have represented, that meat products, such 
as weiners and frankfurters encased in natural casings are 22 percent 
juicier, retain their flavor to a greater extent, and richer in proteins, 
particularly vitamin B,, and have better keeping qualities than meat 
products encased in cellulose casings. 

Par. 9. The foregoing statements and representations are false, 
misleading, and deceptive. In truth and in fact, the casings used in 
the manufacture or production of wieners, frankfurters, and similar 
meat products have no significant effect upon the amount of juice, 
the flavor, the protein and vitamin content, or the keeping qualities of 
meat products. The amount of juice and the protein and vitamin 
content are entirely dependent upon the materials used by the packers 
and not upon the type of casing used. Meat products encased in 
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natural casings do not have better keeping qualities than those pre- 
pared by the use of cellulose casings. 03 

Par. 10. By disseminating the aforesaid advertisements containing 
said false, misleading, and deceptive statements, respondents furnish 
and place in the hands of packers using natural casings and dealers 
selling products, encased in natural casings, a means and instrumen- 
tality by and through which the purchasing public may be misled and 
deceived as to the merits and advantages claimed to be derived through 
the use of natural casings. 

Par. 11. The use by the respondents of the foregoing false, mis- 


leading, and deceptive statements and representations with respect to. 


the natural casings sold and distributed by the respondent, Oppen- 
heimer Casing Co., Inc., and the quality and characteristics of the 
meat products resulting from their use, unfairly disparages and de- 
fames the products of its competitors and the finished products re- 
sulting from their use and has had and now has the tendency and 
capacity to mislead and deceive the purchasing public into the er- 
roneous and mistaken belief that such statements and representations 
are true and to induce a substantial number of packers to purchase 
the natural casings sold and distributed by respondent Oppenheimer 
Casing Co., Inc., and a substantial portion of the purchasing public 
to purchase meat products encased in natural casings in preference 
to such products encased in other casings, particularly cellulose cas- 
ings. As a result, injury has been and is now being done to the 
competitors of the respondent, Oppenheimer Casing Co., Inc., and 
to competition between packers using natural casings and packers 
using other than natural casings, as well as between dealers selling 
meat products in which natural casings are used and dealers selling 
meat products where other than natural casings are used, all in com- 
merce, among and between the several States of the United States 
and in the District of Columbia. 

Par. 12. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair methods of competition and unfair and deceptive acts and 
practices in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


Rerort, Frnprnes as to THE Facrs, anp OrpEr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 8,1944, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging said respondents with the use 
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of unfair methods of competition and unfair and deceptive acts and 
practices in commerce in violation of the provisions of that act. Atter, 
the filing of the respondents’ joint answer to the complaint, testimony, 
and other evidence in support of and in opposition to the allegations: 
of the complaint were introduced before a trial examiner of the 
Commission theretofore duly designated by it, and such testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, this proceeding regularly came on for final hear- 
ing before the Commission upon the complaint, respondents’ answer, 
testimony, and other evidence, the trial examiner’s recommended de~ 
cision, to which no exceptions were filed, and brief filed by,'counsel 
supporting the complaint (respondents having filed no brief and oral 
argument not having been requested) ; and the Commission, having 
duly considered the matter and being now duly advised in the premises, 
finds that this proceeding is in the public interest and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPu 1. Respondent, Oppenheimer Casing Co., Inc., is a cor- 
poration organized under the laws of the State of Delaware, with its 
principal office and place of business located at 1016 West Thirty-sixth 
Street, Chicago, I1. 

This respondent is now, and for several years last: past has been; 
engaged in the manufacture or processing of casings made from the 
intestines of animals and used as containers for meat products, in-: 
cluding frankfurters, wieners, and sausages, and known and described: 
as natural casings. Respondent causes its said products, when sold, 
to be transported from its place of business in the State of Hlinois to: 
purchasers thereof located in various other States of the United States 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said 
product in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 2. Respondent, The Natural Casing Institute, Inc., isa corpora- 
tion organized under the laws of the State of New York, with its office 
at 4710 South Ada Street, Chicago, Ill., and is a trade association 
whose principal activity consists in advertising and in other ways 
promoting the sale of natural casings and the products for which 
natural casings are used. 

Par. 3. Respondents; Charles Silver, Allan S. Becker, and B. R.. 
Solomon, are individuals doing business ‘as a partnership under the 
name of Charles Silver & Co:, with their office located at 737 North’ 
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Michigan Avenue, Chicago, Ill., at which address they operate an ad- 
vertising agency engaged in formulating, editing, and placing adver- 
tising for their clients, among whom are or have been respondents, 
Oppenheimer Casing Co., Inc. and Natural Casing Institute, Inc., for 
whom respondents Silver, Becker, and Solomon have acted as adver- 
tising agents, advising said respondents as to their advertising, and 
preparing and placing advertising copy used by said respondents in 
promoting the sale of natural casings and products for which natural 
casings are used, including the advertising matter hereinafter set 
forth. 

Par. 4. Respondents, Oppenheimer Casing Co., Inc., a corporation, 
Natural Casing Institute, Inc., a corporation, and Charles Silver, 
Allan S. Becker, and B. R. Solomon, individual copartners trading as 
Charles Silver & Co., have at all times mentioned herein acted in con- 
junction and cooperation with each other in the performance of the 
acts and practices hereinafter set forth. 

Par. 5. The casings used as containers for meat products, including 
frankfurters, wieners, sausages, and kindred products, are of two 
kinds; that variety manufactured and sold by respondent, Oppenheim- 
er Casing Co., Inc., and others, known and described as natural or 
animal casings, made from the intestines of animals; and that variety 
manufactured and sold by certain competitors of this respondent, 
known and described as artificial or cellulose casings, made from 
cellulose and other substances. The natural casing remains on the 
meat products when sold to the consumer, while the artifiical casing 
is detached before such sale. 

Par. 6. Respondent, Oppenheimer Casing Co., for several 
years last past has been in substantial competition with other cor- 
porations, individuals, firms, and partnerships engaged in the sale 
and distribution of casings used in the packing of meat products, 
particularly those manufactured from cellulose; various packers 
using respondent’s natural casings for their meat products are in 
substantial competition, in commerce, with. packers using the cellu- 
lose casings manufactured and sold by respondent’s competitors ; 
and dealers selling meat products encased in natural casings are in 
substantial competition in commerce with dealers selling meat products 
produced by the use of artificial or cellulose casings. 

Par. 7. In the course and conduct of their aforesaid businesses, re- 
spondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, advertisements con- 
cerning the products known as natural casings, sold by respondent, 
Oppenheimer Casing Co., Inc., and the value and desirability of meat 
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products using said Produel: by the United States mails and by other 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, which said advertisements are disseminated for the 
purpose of imme’ and are likely to induce, directly or indirectly, 
the purchase‘of said natural casings and the meat products making use 
thereof, in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Among and typical of the statements and representations contained 
in said advertisements disseminated and caused to be disseminated 
by respondents, as herein set forth, by the United States mails, by in- 
sertion in newspapers and Senos by means of circulars and ial 
advertising media, are the following: 


A BASIC SUPERIORITY . .. CONFIRMED BY SCIENCE “22% 
Juicier.”’ 

The proof of the pudding may be in the eating, but the American public 
prefers to have its sense of taste backed up by scientific findings. It is, there- 
fore, of highest importance to America’s millions of wiener-lovers that scien- 
tific tests by an independent, nationally recognized laboratory have definitely 
proved that Wieners in Natural Casings are 22% juicier] 

This and other basic superiorities of Natural Sheep Casings, enhanced by 
strict adherence to the highest quality standards, have formed the foundation 
upon which our business has been built. Our many friends have come to know, 
over a period of more than a quarter of a century, that this company is a 
dependable source of supply of their casing needs, with a background rich in 
technical achievements and sound business practice. 

WIENERS in 
NATURAL CASINGS 
They’re 22% Juicier— 

The Skin Keeps the Flavor in! 
NATURAL CASING FRANKFURTS 
Richer in 


Vitamins and Proteins! 
Proved by Scientific Laboratory Tests! 


Recent important tests by independent laboratories, conducted on both fresh 
and canned frankfurts, PROVE that frankfurts in Natural Sheep Casings have 
definitely greater protein content, and higher Vitamin B-1 content! In addition 
to these greater nutritional advantages, other tests show that Natural Casing 
Frankfurts show less loss of weight in cooking . . . and the protection of Natural 
casings means better “keeping qualities” ! 


WATCH “NATURAL CASINGS” GO PLACES 


We salute the new advertising campaign driving home the PROVED FACTS 
that wieners in NATURAL CASINGS ARE 22% JUICIER. 


Oppenheimer mice Co. 


98 FEDERAL TRADE COMMISSION DECISIONS. 


Order 46 F. T. C. 


Par. 8. Through the use of the aforesaid statements and representa- 


tions and others of similar import not specifically set-out herein, re- 


spondents represent and have represented that meat products, such 
as wieners and frankfurters, encased in natural casings are 22 percent 
juicier, retain their flavor to a greater extent, are richer in proteins 
and vitamin B:, and have better keeping qualities than meat, products 
produced by the use of cellulose casings. 

Par. 9. The aforesaid statements and representations are » false, mis- 
leading, and deceptive. In truth and in fact, meat products in natural 
casings are not substantially juicier, do not retain their flavor to a 
greater extent, are not richer in proteins and vitamin B: or nutri- 
tionally richer in any respect, and do not have better keeping qualities 
than the same meat products similarly processed in cellulose casings. 

Par. 10. The dissemination by respondents of these false advertise- 
ments has the tendency and capacity to mislead a substantial portion 
of the purchasing public with respect to the characteristics of meat 
products encased in animal casings, and the tendency and capacity to 
cause members of the public to purchase such products as a result of 
the mistaken beliefs so engendered. Such advertisements place in the 
hands of packers using natural casings, and dealers selling products 
so encased, a means and instrumentality of misleading and deceiving 
the purchasing public as to the merits and advantages of said products. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, are 
all to the prejudice and injury of the public and constitute unfair 
methods of competition and unfair and deceptive acts and practices in 
commerce, within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the joint. answer of 
respondents, testimony, and other evidence in support of and in op- 
position to the allegations of the complaint taken before a trial ex- 


aminer of the Commission theretofore duly designated by it, the trial 


examiner’s recommended decision, and brief by counsel supporting 
the complaint (respondents having filed no brief and oral argument 
not having been requested); and the Commission having made its 
findings as to the facts and its conclusion that the respondents have 
aclgtel the provisions of the Federal Trade Commission Act: 
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It is ordered, That the respondents, Oppenheimer Casing Co., Inc., 
a corporation, Natural Casing Institute, Inc., a corporation, and 
Charles Silver, Allan S. Becker, and B. R. Solomon, individually 
and trading as Charles Silver & Co. or under any other name or desig- 
nation, their officers, agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale, or distribution of casings used as a cover for wieners 
and similar meat products, do forthwith cease and desist from: 

1. Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication, that wieners or 
other meat products encased in natural casings contain or retain more 
juices, flavor, proteins, or vitamin B, than wieners or meat products 
produced by the use of cellulose casings, either when offered for sale 
at the packing house or when prepared for consumption, or that such 
products have superior keeping qualities or are superior nutritionally 
to meat products produced by the use of cellulose casings. 

2. Disseminating, or causing to be disseminated, any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase of said casings in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any representation prohibited in paragraph 1 
hereof. 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in. 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MaArrer oF 


ADOLPH GOTTSCHO, INC., ADOLPH GOTTSCHO, RAY GOT- 
TSCHO, IRA 8. GOTTSCHO, AND ADOLPH GOTTSCHO 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLA.!ION 
OF SEC. 2 (A) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED 
BY AN ACT APPROVED JUNE 19, 1936 


Docket 5517. Complaint, Nov. 21, 1947%—Decision, Aug. 16, 1949 


Where a corporation and its three officers and principal stockholders engaged. 


in. the processing and manufacture and competitive interstate sale and 
distribution of industrial marking devices, rubber stamps, metal stencils 
and accessories to dealers, usually retail stationers, and to consumers, 
principally manufacturing pharmaceutical firms, chain grocery stores, whole- 
sale grocers, banks and industrial firms— ; 

Discriminated in price between different consumer purchasers of their products 
of like grade and quality by selling to some at higher prices than to others; 

Hffect of which discriminations in price had been and might be substantially to 
lessen, injure, destroy and prevent competition between them and their com- 
petitors in the sale and distribution of said products in commerce, and had 


been and might be to tend to create a monopoly.in them. in- said line of © 


commerce : 


Held, That such acts and practices, under the circumstances set forth, violated 
section 2 (a) of the Clayton Act as amended. 


Mr. Edward 8. Ragsdale for the Commission. 
Mr. Daniel Eisenberg, of New York City, for Adolph Gottscho, Inc., 
and Adolph Gottscho. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have been 
and are now violating the provisions of subsection (a) of section 2 
of the Clayton Act (U.S. C. title 15, sec. 18) as amended by the 
Robinson-Patman Act, approved June 19, 1936, hereby issues its com- 
plaint stating its charges with respect thereto as follows: 

Paracrary 1. Respondent Adolph Gottscho, Inc., is a corporation 
organized and existing under the laws of the State of New York, with 
its principal office and place of business located at 190 Duane Street, 
New York, N. Y. Respondent corporation also maintains a branch 
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sales office at No. 1 Hudson Street, New York, N. Y. The respondent 
corporation is engaged in the business of processing, manufacturing, 
offering for sale, selling, and distributing industrial marking devices, 
rubber stamps, metal stencils, and accessories. The products distrib- 
uted by respondent are sold to dealers who are usually retail stationers, 
and also directly to consumers. Respondent’s sales of its rubber 
stamps directly to consumers are made principally to manufacturing 
pharmaceutical firms, chain grocery stores, wholesale grocery firms, — 
banks and industrial firms... The complaint herein is directed solely to 
respondent’s sales of rubber stamps and other products to consumers. 

Par. 2. Respondent Adolph Gottscho is an individual residing in 
New York, N. Y., and is one of the principal stockholders in said 
respondent corporation. He is now president of Adolph Gottscho, 
Inc., and has been an officer of said corporation since some time after 
June 19, 1936. After becoming an officer and at the present time and 
for some time past as president, respondent Adolph Gottscho, to- 
gether with Ray Gottscho and Ira S. Gottscho, has exercised and still 
exercises a substantial degree of authority and control over the busi- 
ness conducted by said corporation, including the direction of its dis- 
tribution and sales policies. The respondent corporation is owned 
and controlled by the three individual respondents named above. 

Par. 3. Respondent Ray Gottscho is an individual residing in New 
‘York, N. Y., and is one of the principal stockholders in respondent 
corporation Adolph Gottscho, Inc. He is now vice president of 
Adolph Gottscho, Inc., and has been an officer of that corporation 
since some time after June 19, 1936. After becoming an officer and 
at the present time and for some time past as vice president, respond- 
‘ent Ray Gottscho, together with respondent Adolph Gottscho and 
’ respondent Ira S. Gottscho, has exercised and still exercises a sub- 
stantial degree of authority and control over the business conducted 
by said corporation, including the direction of its distribution and 
sales policies. 

Par. 4. Respondent Ira S. Gottscho is an individual residing in 
New York, N. Y., and is one the principal stockholders in respondent 
corporation, Adolph Gottscho, Inc. He is now secretary and treasurer 
of Adolph Gottscho, Inc., and has been an officer of that corporation 
since some time after June 19, 1936. After becoming an officer and 
at the present time and for some time past as secretary and treasurer, 
respondent Ira S. Gottscho, together with respondent Adolph Gottscho 
and respondent Ray Gottscho, has exercised and still exercises a sub- 
stantial degree of authority and control over the business conducted 
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by said corporation, including direction of its distribution and sales. 
policies. | ; 

Par. 5. Respondents Adolph Gottscho, as president, Ray Gottscho,. 
as vice president, and Ira S. Gottscho, as secretary and treasurer, 
of said respondent corporation Adolph Gottscho, Inc., and respondent 
Adolph Gottscho, Inc., are now engaged and for several years prior 
hereto have engaged in the business of processing, manufacturing, 
offering for sale, selling and distributing industrial marking devices, 
rubber stamps, metal stencils, and other products, for their own ac- 
count. The individual respondents have and are now conducting said 
business through Adolph Gottsche, Inc., said corporate respondent, 
which respondent has likewise engaged in said business for the past 
several years. 

Par. 6. Each of the individual respondents through the corporate 
respondent Adolph Gottscho, Inc., manufacture, process, and distrib- 
ute rubber stamps and other products which are sold and distributed 
by the respondents to dealers and also directly to consumers. Some 
customers of respondents purchasing such products are lecated in 
States other than the State in which respondent’s business is located, 
and some’ of respondent’s customers, although located within the 
State in which respondent’s business is located, direct that the ship- 
ments of their purchases of rubber stamps and other products be made 
by the respondent to its branch offices, some of which branch offices are 
located in States other than the State in which respondent’s business is 
located, and in such cases, respondent causes such products to be 
shipped and transported across State limes from respondent’s place 
of business to such customers, or to such branch offices of such custom- 
ers. There is and has been at all times mentioned, a continuous course 
of trade and commerce in said products between respondent’s factory 
and warehouse and the purchasers of said products, some of which 
are located in States other than the State in which respondent’s busi- 
ness is located as aforesaid. Said products are sold and distributed 
for use within the various States of the United States. 

Par. 7. In the course and conduct of each of respondents” business 
in commerce as aforesaid, respondents since June 19, 1936, have been 
and are now in substantial competition with other corporations, part-. 
nerships, individuals, and firms engaged in the business of processing, 
manufacturing, offering for sale, selling and distributing rubber 
stamps and other products. . 

Par. 8. Inthe course and conduct of the business of each respondent, 
as aforesaid, respondents:since June 19, 1936, have been‘ and are now 
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discriminating in price between different purchasers buying such 
products of like grade and quality by selling their products to some 
of their customers at higher prices than respondents sell similar prod- 
ucts of like grade and quality to other of their customers. Such 
discriminations in price relate only to the respondents’ sale of rubber 
stamps and other products to consumers. Respondents’ sales made 
to dealers are not involved herein. 

Par. 9. The effect of each of the respondents’ discriminations in 
price, hereinbefore set out, has been and may be substantially to lessen 
competition and to injure, destroy, and prevent competition between 
respondents and their competitors in the sale and distribution of 
rubber stamps and other products in interstate commerce, and has 
been and may be to tend to create a monopoly in respondents in said 
line of commerce. 

Par. 10. The foregoing acts and practices of the respondents, 
namely, Adolph Gottscho, Inc., a corporation, Adolph Gottscho, as 
president, Ray Gottscho, as vice president, and Ira S. Gottscho, as 
secretary and treasurer, of Adolph Gottscho, Inc., since June 19, 1936, 
are in violation of the provisions of subsection (a) of section 2 of the 
Clayton Act (U.S. C. title 15, sec. 13) as amended by the Robinson- 
Patman Act approved June 19, 1936. 


Report, Frnprne¢s As To THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by the Robinson-Patman Act, approved June 19,. 
1936 (15 U. S. C., sec. 18), the Federal Trade Commission, on No- 
vember 21, 1947, issued, and subsequently served, its complaint in 
this proceeding upon the respondents named in the caption hereof, 
charging them with violation of subsection (a) of section 2 of that 
act as amended. After the issuance of said complainant, the respond- 
ents, in due course, filed their answer, in which they admit all material 
allegations of fact set forth in said complaint and waive all inter- 
vening procedure and further hearing as to said facts but deny that 
said alleged facts constitute a violation of said statute. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission upon the complaint and the answer thereto; and the Com- 
mission, having duly considered the matter and being now fully 
advised in the premises, makes this its findings as to the facts and 
its conclusion drawn therefrom: 
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Paracraru 1. Respondent Adolph Gottscho, Inc., is a corporation 
organized and existing under the laws of the State of New York, 
with its principal office and place of business located at 190 Duane 
Street, New York, N. Y. Respondents Adolph Gottscho, Ray Gott- 
scho, and Ira S. Gottscho, are, respectively, president, vice president, 
and secretary-treasurer of respondent corporation. Each of these 
individuals is one of the principal stockholders of the corporation, 
and each exercises, and has exercised, a substantial degree of authority 
and control over the corporation, including direction of its distribu- 
tion and sales policies. 

Par. 2. Respondents are, and for several years last past have been, 
engaged in the business of processing, manufacturing, offering for 
sale, selling, and distributing industrial marking devices, rubber 
stamps, metal stencils, and accessories. -Said products are sold and 
distributed to dealer and consumer purchasers. The dealer pur- 
chasers are usually retail stationers, while the consumer purchasers. 
are principally manufacturing pharmaceutical firms, chain grocery 
stores, wholesale grocers, banks, and industrial firms. The present 


proceeding involves only sales made to consumer purchasers. s 


Par. 3. In the course and conduct of their aforesaid business, re- 
spondents cause, and have caused, their said products, when sold, to 
be transported or shipped from their place of business in the State 
of New York to purchasers thereof at their respective points of loca- 
tion in various other States of the United States, and at all times 
mentioned herein have maintained a course ‘of trade in said products 
in commerce among and between the various States of the United 
States. 

Par. 4. In the offering for sale, sale, and distribution of their 
aforesaid products, respondents are, and at all times mentioned herein 
have been, in substantial competition with other corporations, part- 
nerships, individuals, and firms also engaged in manufacturing, 
offering for sale, selling, and distributing such products in commerce 
among and between the various States of the United States. 

Par. 5. In the course and conduct of their aforesaid business, re- 
spondents, since June 19, 1936, have been, and are now, discriminating 
in price between different purchasers of their products of like grade 
and quality by selling such products to some purchasers at higher 
prices than the prices at which they sell similar products of like grade 
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and quality to other of such purchasers. Such products are sold and 
distributed for usé within the various States of the United States. 

Par. 6. The effect of respondents’ discriminations in price has been, 
and may be, substantially to lessen, injure, destroy, and prevent 
competition between respondents and their competitors in the sale and 
distribution of rubber stamps and other products in commerce. as 
aforesaid, and has been, and may be, to tend to create a monopoly in 
respondents in said line of commerce. 


CONCLUSION 


The acts and practices of respondents as herein found violate sub- 
section (a) of section 2 of the aforesaid Clayton Act as amended. 


= ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondents, in which answer said respondents admit all the material 
allegations of fact set forth in the complaint and waive all intervening 
procedure and further hearing as to said facts, and the Commission 
having made its findings as to the facts and its conclusion that re- 
spondents have violated subsection (a) of section 2 of an act of Con- 
gress entitled, “An act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 
15, 1914 (the Clayton Act), as amended by the Robinson-Patman Act,. 
approved June 19, 1936 (15 U.S. C., sec. 13) : 

It is ordered, That respondent Adolph Gottscho, Inc., a corporation, 
its officers, respondents Adolph Gottscho, Ray Gottscho, and Ira S.. 
Gottscho, as officers of said corporation, said respondents’ representa- 
tives, agents and employees, directly or indirectly, through any cor- 
porate or other device, in the sale of rubber stamps and other products. 
in commerce, as “commerce” is defined in the aforesaid Clayton Act 
as amended, do forthwith cease and desist from: 

1. Directly or indirectly discriminating in the price of rubber 
stamps and other products of comparable size and of like grade and 
quality by selling such rubber stamps and other products to any pur- 
chasers at a price or prices materially different from those at which 
sales of similar rubber stamps and other products of comparable size 
and of like grade and quality are sold to any other purchaser. 

2. Otherwise discriminating in price, either directly or indirectly,. 
among different purchasers of rubber stamps and other products of 
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like grade and quality in any manner prohibited by section 2 (a) 
of said Clayton Act as amended. 

It is further ordered, That respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE Matter oF 
JOSEPH WINKLER & COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5645. Oomplaint, Mar. 11, 1949—Decision, Sept. 7, 1949 


Where a corporation and two officers thereof, engaged in the interstate sale and 
distribution of general merchandise, especially hardware and household 
electrical appliances, fixtures, chinaware and related. products, and in the 
conduct of a mail-order business in said commodities; in advertising their 
Said products in circulars, catalogs, pamphlets, price lists, and newspapers. 
and other periodicals, directly and by implication— 

(@) Represented falsely that said wares were immediately available in un- 
limited quantities, and that goods ordered would be shipped immediately ; 

The facts being that in many instances there were long intervals between the 
receipt of the order and the shipment of the goods; 

(0) Represented falsely that said wares were of good quality and were ose 
for the purposes for which they were intended, and that (in the absence of 
a statement to the contrary), they were new; 

(c) Represented that prices quoted by them were wholesale prices when in fact 
they were identical with those which they quoted as retail; and 

(ad) Represented that they would ship the commodities as described by them 
according to the orders received ; 

The facts being that in many instances they substituted inferior, or used articles, 
and articles not in usable condition ; 

With the effect of misleading and deceiving a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that said representa- 
tions were true, and thereby into the purchase of substantial quantities of 
their products: 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Ur. John L. Hornor, trial examiner. 
Mr. Charles S. Cox for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Joseph Winkler & 
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Co., a corporation, Jack Winkler and Jules Winkler, individually and 
as officers of Joseph Winkler & Co., hereinafter referred to as the 
respondents, have violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracraru 1. Joseph Winkler & Co. is a corporation organized and 
existing under and by virtue of the laws. of the State of Illinois, with 
its principal office and place of business located at 671 North Clark 
Street, Chicago, Ill. Respondents, Jack Winkler and Jules Winkler, 
are individuals and officers of the respondent Joseph Winkler & Co., 
a corporation, and formulate, dictate, direct, and control the policies, 
acts, and practices of said Joseph Winkler & Co., a corporation, par- 
ticularly in respect to the acts and practices herein alleged; they also 
have their offices at 671 North Clark Street, Chicago, Ill. 

Par. 2. Respondents are now and for more than 5 years last past 
have been engaged in the sale and distribution of general merchandise 
and especially hardware and household electrical appliances, fixtures, 
chinaware, and related products, and-conduct a mail-order business in 
said commodities at said location. | 

In the course and conduct of their business, the respondents have 
caused their said products, when sold, to be transported from their 
place of business in the State of Illinois to purchasers thereof located. 
in various other States of the United States and in the District of 
Columbia. Respondents maintain, and have maintained, a course 
of trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia. 
Respondents’ volume of trade in such commerce has been substantial, 

Par. 3. In the course and conduct of their business respondents have 
made false and deceptive statements and claims concerning their 
wares by means of circulars, catalogs, pamphlets, price lists, and 
advertisements in newspapers and other periodicals, including, but not 
limited to, an advertisement in Screenland magazine, issue of May 
1946, a circular entitled “Winkler’s Special Edition” and described as 
“Catalog 246,” a circular entitled “Winkler’s Special Edition” and 
described as “Catalog 147.” . 


Among and typical of the statements and claims so made by re-' 


Spondents are the following: 
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(Drawing of a Radio) Radios—5 Tube 
A. C. and D. C. 
28.95 and 38.95 


Automatic Electric 
IRONS (Drawing of Electric Hand IRON) 
6.95 and 8.95 


PLAIN Electric Irons 
4.95 and 5.90 


{Drawing of Electric Hlectriec Curling Irons 
Curling Iron) ~ 2.49 and 2.95 


Electric Toasters 
4.45 and 7.95 


Electric Ccokers—2 burner (Picture of an Electric Toaster), 
6.95 and 8.95 


Enclose deposit with order—balance C. O. D. 


Send 3¢ stamp for illustrated catalog listing over 600 hard-to-get items—Electric 
appliances. Cooking utensils, Hardware, etc. 


Joseph Winkler & Co. 
671 N. Clark St., Dept. C-4, 
Chicago 10, Ti. 


WINKLER’S SPECIAL EDITION 


—Many Everyday Needs Now Available— 
Catalog 246 
Joseph Winkler 
; Retail only 
671 North Clark Street, Chicago, Illinois, 


WINKLER’S SPECIAL EDITION 


Electrical Goods 
Plumbing supplies 
Hardware 
Silverware 
Chinaware 

. Cooking Utensils 

And many other everyday needs at reduced, prices. 
Catalog 147 
Joseph Winkler 
Wholesale Distributors of General Merchandise 
671 North Clark Street, Chicago, Illinois. 
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In the said circulars, catalogs, pamphlets, price lists and advertise- 
ments respondents have described the wares offered for sale, their 
kind and quality, and the terms and conditions upon which they can 
be obtained. 

Par. 4. Through the use of the statements and claims hereinabove 
set forth, and others similar thereto not specifically set forth herein, 


respondents have represented, directly and by implication that the - 


said wares are immediately available in unlimited quantities; that 
goods ordered will be shipped immediately; that respondents’ wares 
are of good quality and are usable for the purposes for which they are 
intended; that the goods are new in the absence of a statement to the 
contrary; that the prices quoted by respondents are wholesale prices, 
and that respondents will ship the commodities as described by 
respondents according to the orders received. 

Par. 5. In truth and in fact the said representations were false and 
deceptive. Respondents did not have the said goods available in 
unlimited quantities, or for immediate delivery. In many instances 
there were long intervals between the receipt of the order and the 
shipment of the goods ordered. Many of the articles described by 
respondents were not of good quality, many were not. usable for the 
intended purposes, and some were not new, although this was not 
disclosed. In many instances respondents have not shipped the goods 
as described by them, and as ordered, but have substituted other, 
inferior, or used articles and articles not in usable condition. The 
prices quoted by respondents as wholesale prices were not wholesale 
prices but identical with prices which they quoted as retail. prices. 

Par. 6. The aforesaid false and deceptive representations and claims 
of respondents in connection with the sale and offering for sale of 
their products in commerce have had the tendency and capacity to 
and did mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said representations 
were true and into the purchase of substantial quantities of respond- 
ents’ products in commerce because of said erroneous and mistaken 
belief. 

Par. 7. The aforesaid acts and practices of the respondents as here- 
in alleged are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission. Act. 
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Report, Finpines as ro tHE Facts, any Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 11, 1949, issued and aaite- 
quently served its complaint in this ripetina upon the respondents, 
Joseph Winkler & Co., a corporation, and Jack Winkler and Jules 
Winkler, individually iid as officers of Joseph Winkler & Co., charg- 
ing said respondents with the use of unfair and deceptive dicks and 
practices in commerce in violation of the provisions of that act. On 
June 13, 1949, the respondents filed their answer, in which answer 
they admitted all of the material allegations of fact set forth in said 
complaint and waived all intervening procedure and further hearings 
as to said facts. Thereafter, the proceeding regularly came on for 
final hearing before the Commission upon the complaint and the 
answer thereto; and the Commission, having duly considered the mat- 
ter and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPy 1. Respondent Joseph Winkler & Co. is a corporation 
organized and existing under and by virtue of the laws of the State 
of [linois, with its principal office and place of business located at 671 
North Clark Street, Chicago, Il. Respondents Jack Winkler and 
Jules Winkler are individuals and officers of the respondent Joseph 
Winkler & Co., a corporation, and formulate, dictate, direct, and con- 
trol the policies, acts, and practices of said Joseph Winkler & Co., 
a corporation, particularly in respect to the acts and practices herein 
found ; they also have their offices at 671 North Clark Street, Chicago, 
Til. 

Par. 2. Respondents are now, and for more than 5 years last past 
have been, engaged in the sale and distribution of general merchandise 
and especially hardware and household electrical appliances, fixtures, 
chinaware, and related products, and conduct a mail-order business 
in said commodities at said location. 

In the course and conduct of their business the respondents have 
caused their said products, when sold, to be transported from their 
place of business in the State of Illinois to purchasers thereof located 
in various other States of the United States and in the District of 
Columbia. Respondents maintain and have maintained, a course of 
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trade in said products in commerce among: and between the various 
States of the United States and in the District of Columbia. Re- 
spondents’ volume of trade in such commerce has been substantial. 

Par. 3. In the course and conduct of their business respondents 
have made false and deceptive statements and claims concerning their 
wares by means of circulars, catalogs, pamphlets, price lists, and ad- 
vertisements in newspapers and other periodicals, including but not 
limited to, an advertisement in “Screenland” magazine, issue of May 
1946, a circular entitled “Winkler’s Special Edition” and described as 
eieileg 246,” a circular entitled ne Vetiaistie ey Edition” and 
described as «Catalog 147.” 

Among and typical of the statements and claims so made by re- 
spondents are the following: 


AVAILABLE for IMMEDIATH DELIVERY 


(Drawing of a Radio) Radios—5 Tube 
. A.C. and D.C. 
28.95 and 38.95 
Automatic Electric (Drawing of Electric 
IRONS 
6.95 and 8.95 Hand IRON) 
PLAIN Electric Irons 
4.95 and 5.90 
(Drawing of Electric Hlectrie Curling 
Curling Iron) Irons 
2.49 and 2.95 


Electric Toasters 
4.45 and 7.95 


Electric Cookers—2 burner (Picture of an 
6.95 and 8.95 Electric Toaster) 


Enclose deposit with order—balance C. O. D. 


Send 3c stamp for illustrated catalog listing over 600 hard-to-get 
items—Electric appliances. Cooking utensils, Hardware, ete. 


Joseph Winkler & Co. 
671 N. Clark St., Dept. C4, 
Chicago 10, Ill. 


WINKLER’S SPECIAL EDITION 


—Many Everyday Needs Now Avaflable— 
Catalog 246 ‘ 
Joseph Winkler 
Retail only 
671 North Clark Street, Chicago, Illinois 


ee 
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Hlectrical Goods 
Plumbing Supplies 
‘Hardware 
Silverware 
Chinaware 
Cooking Utensils 
And many other everyday needs at reduced prices. 
Catalog 147 
Joseph Winkler 
Wholesale Distributors of General. Merchandise 
671 North Clark Street, Chicago, Ilinois. 


In the said circulars, catalogs, pamphlets, price lists, and advertise- 
ments respondents have described the wares offered for sale, their kind 
and quality, and the terms and conditions upon which they can be 
obtained. 

Par. 4. Through the use of the statements and claims hereinabove 
set forth, and others similar thereto not specifically set forth herein, 
respondents represented, directly and by implication, that the said 
wares were immediately available in unlimited quantities; that goods 
ordered would be shipped immediately; that respondents’ wares were 
of good quality and were usable for the purposes for which they were 
intended; that the goods were new in the absence of a statement to 
the contrary; that the prices quoted by respondents were wholesale 
prices, and that respondents would ship the commodities as described 
by respondent according to the orders received. 

Par. 5. In truth and in fact the said representations were false and 
deceptive: Respondents did not have the said goods available in 
unlimited quantities, or for immediate delivery.. In many instances 
there were long intervals between the receipt of the order and the 
shipment of the goods ordered. Many of the articles described by 
respondents were not of good quality, many were not usable for the 
intended. purposes, and some were not new, although this was not 
disclosed. In many instances respondents did not ship the goods 
as described by them, and as ordered, but substituted other, inferior, 
or used articles and articles not in usable condition. The prices 
quoted by respondents as wholesale prices were not wholesale prices 
but identical with prices which they quoted as retail prices. 

Par. 6. The use by respondents of the aforesaid false and deceptive 
representations. and elaims in-connection with the sale and offering 
for sale of their products. in commerce had the tendency and capacity 
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to and did mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said representations 
were true and into the purchase of substantial quantities of respond- 
ents’ products in commerce because of said erroneous and mistaken 
belief. 

CONCLUSION 


‘The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

Commissioner Davis absent. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondents thereto, in which answer said respondents admitted all 
the material allegations of fact set forth in said complaint and waived 
all intervening procedure and further hearings as to said facts; and 
the Commission having made its findings as to the facts and its con- 
clusion that the respondents have violated the provisions of the 
Federal Trade Commission Act: 

It ts ordered, That respondent Joseph Winkler & Co., a corporation, 
and its officers, and the respondents Jack Winkler and Jules Winkler, 
and said respondents’ agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of hardware and household 
electrical appliances, fixtures, chinaware, or other merchandise in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from representing, directly or by 
implication: 

(1) That wares not available are in fact available for immediate 
delivery ; 

(2) That wares are of good quality, or that they are usable for the 
purposes for which such wares are customarily used, when such is 
not a fact; 

(3) That used or second-hand articles are new by failing to disclose 
that they are used or second-hand; 

(4) That the established or regular retail prices at which wares 
are sold or offered for sale are wholesale prices. 
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It ts further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 

Commissioner Davis absent. 
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PACIFIC GRAPE PRODUCTS COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. C OF SEC. C OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 5646. Complaint, Mar. 16, 1949—Decision, Sept. 14, 1949 


Where a corporation and two officers and stockholders thereof, engaged in the 
sale and distribution of fruits and vegetables canned by said company (1) 
through intermediaries or brokers who acted as their agents in finding 
buyers and in negotiating sales at prices and on terms established by them, 
and to whom they paid commissions or brokerage fees for said services, and 
(2) to direct buyers, without the use of brokers— 

Paid and granted to such direct buyers—who purchased in their own names 
and for their own accounts for resale to customers in the several states, took 
title to the merchandise, and assumed all risks incident to ownership— 
commissions or brokerage fees on said buyers’ purchases, through deduction, 
usually, from the invoice price of an amount equal to the commissions or 
brokerage fees paid them to their brokers: 

Held, That such paying and granting of brokerage fees, commissions, etc., “to 
buyers of food products who purchased in their own names and for their 
own accounts for resale, were in violation of subsection 2 (c) of the Clayton 
Act as amended. 


As respects respondents’ contention in the instant proceeding that no useful 
purpose would be served by issuance of an order requiring cessation of the 
practices, for the reason that the payment of brokerage commissions or 
discounts in lieu thereof to the parties to the transaction was abandoned 
in 1943, a few instances having occurred thereafter through misunder- 
standing, ignorance, or oversight, and as to which measures looking to the 
prevention of the occurrences had been taken: the Commission was of the 
opinion, nevertheless, that in the circumstances an order to cease and desist 
should be entered pursuant to the provisions of the statute. 


Mr, Cecil G. Miles and Mr. Edward S. Ragsdale for the Commission. 
Hudson, Creyke, Kirks & Lipscomb, of Washington, D. C., for 
respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that. the 
parties respondent named in the caption hereof and hereinafter more 
particularly designated and described, have since June 19, 1936, vio- 
lated and are now violating the provisions of subsection (¢) of section 
2 of the Clayton Act (U.S. C. Title 15, section 13), as amended by 
the Robinson-Patman Act, approved June 19, 1936, hereby issues its 
complaint stating its hoe as follows: 
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Paracrarn 1. Respondent, Pacific Grape Products Co., is a cor- 
poration organized and existing under the laws of the State of Cali- 
fornia with its principal office and place of business located at 302-820 
Grand Street, Modesto, Calif. Respondent company is engaged in 
the canning, selling, and distribution of fruits and vegetables, such as 
fruit cocktail, grapes, peaches, pears, apricots, tomatoes, tomato paste, 
tomato puree, spinach, Irish potatoes, and beans, all of which are 
hereinafter referred to as food products. 

Par. 2. Respondent Stanley F. Triplett is an individual with his 
principal office and place of business located at 302-320 Grand Street, 
Modesto, Calif. He is now president of Pacific Grape Products Co. 
and has been a substantial stockholder and an officer in said company 
since some time after June 19, 1936. After becoming an officer, and 
at the present time, and for some time past as president, respondent 
Stanley F. Triplett has exercised, and still exercises, a substantial 
degree of authority and control over the business conducted by said 
company, including the direction of its distribution and sales policies. 

Par. 3. Respondent Aleck Rasmussen is an individual with his prin- 
cipal office and place of business located at 302-320 Grand Street, 
Modesto, Calif. He is now a director of Pacific Grape Products Co. 
and has been a stockholder and a director therein since some time after 
June 19, 1936. After becoming a director, and at the present time, 
and for some time past in such capacity, respondent Aleck Rasmussen 
has exercised and still exercises a substantial degree of authority and 
control over the business conducted by said company, including the 
direction of its distribution and sales policies. 

Par. 4. Respondents, and each of them, through said respondent, 
Pacific Grape Products Co., for a substantial period of time since 
June 19, 1936, have sold and distributed and now sell and distribute 
their food products in commerce through two separate and distinct 
methods, namely, (a) By selling their food products to buyers through 
intermediaries or brokers, which method is not challenged by the com- 
plaint herein, and (0b) by selling its food products direct to buyers 
without the intervention of intermediaries or brokers, and paying or 
allowing such buyers, directly or indirectly, a commission or brokerage 
fee thereon, which is challenged by the complaint herein. 

These two methods are described more in detail as follows: 

(a) The first and principal method is by utilizing intermediaries or 
brokers who act as agents for respondents in negotiating the sale of 
respondents’ food products, at prices and on terms established by re- 
spondents. Such intermediaries or brokers transmit purchase orders 
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to respondents who thereafter invoice and ship the food products to 
the customers. The respondents pay such intermediaries or brokers 
for their services in negotiating and making such sales for respond- 
ents’ account, commissions or brokerage fees which are customarily 
based on a percentage of the invoice sales price of the food products 
sold. 

Such intermediaries or brokers are not traders for profit and do 
not take title to nor have any financial interest in the product sold 
and neither make a profit, nor suffer a loss, on the transaction. This 
phase of respondents’ business is not challenged by the complaint 
herein. 

(6) The second method, which is challenged, is respondents’ sales of 
food products in commerce direct to buyers who are paid, directly or 
indirectly, commissions, brokerage fees, or other compensation or 
allowances, or discounts in lieu thereof, on purchases made for their 
own account. All such buyers referred to herein are “direct buyers.” 
In transactions between respondents and such buyers, the respondents 
do not use brokers. Such direct buyers purchase respondents’ food 
products in commerce for their own account, and for resale to their 
customers located in the several States of the United States. 

Such direct buyers generally transmit their own purchase orders for 
food products directly to the respondents. The respondents there- 
after invoice and ship such products directly to such buyers or to the 
customers of said buyers. Respondents collect the purchase price of 
the food products from the buyers and not from the buyers’ customers. 
The respondents pay said buyers commissions or brokerage fees on 
such purchases, usually by deducting from the invoice price of the food 
products purchased, an amount which is equal or approximately equal 
to the commissions or brokerage fees paid by the respondents to their 
brokers, as described in the first method above. 

Contrary to the manner in which brokers operate (as described in 
the first method above) such buyers (as described here in the second 
method) are traders for profit, purchasing and reselling such food 
products in their own names and for their own account for resale, 
taking title thereto, and assuming all risks incident to ownership. 
Such resales are not made at prices or on terms directed by respond- 
ents, but at prices and on terms determined by the buyers, who make 
a profit or suffer a loss thereon, as the case may be. This phase of 
respondents’ business is challenged by the complaint herein. 

Par. 5. The respondents named in the caption hereof, and each of 
them, since June 19, 1936, in the course and conduct of their business, 
have sold and distributed and are now selling and distributing a sub- 
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stantial portion of their food products in commerce directly to buyers 
located in States other than the State in which the respondents are 
located and, as a result of said sales and the respondents’ instructions, 
such food products have been and are shipped and transported across 
State lines by respondents to said buyers, or to said buyers’ customers. 

Par. 6. The acts and practices of the respondents named in the cap- 
tion hereof, and each of them, in promoting the interstate sale of their 
food products since June 19, 1936, by granting and allowing buyers 
commissions, brokerage fees, or other compensation or allowances, or 
discounts in lieu thereof, by the second method set forth in paragraph 
4 (b) herein, are in violation of subsection (c) of section 2 of the 
Clayton Act as amended. 


Report, FInpINGs as TO THE Facts, AND OrprrR 


Pursuant to the provisions of an Act of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton Act), 
as amended by an Act of Congress approved June 19, 1936 (the Robin- 
son-Patman Act) (15 U.S.C. Sec. 13), the Federal Trade Commission 
on March 16, 1949, issued and subsequently served its complaint in 
this proceeding upon the respondents, Pacific Grape Products Co., a 
corporation, Stanley F. Triplett, individually and as president of 
Pacific Grape Products Co., and Aleck Rasmussen, individually and 
as director of Pacific Grape Products Co., charging said respondents 
with violation of subsection (c) of section 2 of the Clayton Act as 
amended. After the issuance of the complaint the respondents filed 
their answer, in which answer they, in substance, admitted the material 
allegations of fact set forth in said complaint but alleged that the 
practices complained of had been discontinued and waived all inter- 
vening procedure, including further hearings as to the facts. There- 
after this proceeding regularly came on for final hearing before the 
Commission upon the complaint and the answer thereto, and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent Pacific Grape Products Co. is a corpora- 
tion organized and existing under the laws of the State of California 
with its principal office and place of business located at 302-820 Grand 
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Street, Mosdeakad Calif. The respondent company is engaged in the 
canning, selling, and distribution of fruits and vegetables, such as fruit 
cocktail, eiGices peaches, pears, apricots, tomatoes, tomato paste, 
tomato puree, spinach, Irish potatoes, and beans, all of which are 
hereinafter referred to as “food products.” 

Par. 2. Respondents Stanley F. Triplett and Aleck Rasmussen are 
individuals with principal offices and places of business located at 
302-320 Grand Street, Modesto, Calif. Respondent Triplett is now 
president of Pacific Grape Products Co. and has been a substantial 
stockholder and an officer in said company since some time after June 
19, 1936. Respondent Aleck Rasmussen is now a director of Pacific 
Grape Products Co. and has been a stockholder and director therein 
since some time after June 19, 1936. Each of said respondents has 
exercised, and still exercises, a substantial degree of authority and 
control over the business conducted by the corporate respondent, 
including the direction of its distribution and sales policies. 

Par. 38. Respondents, and each of them, through said respondent 
Pacific Grape Products Co., have sold and distributed, and now sell 
and distribute, their food products in commerce, as “commerce” is 
defined in the Clayton Act as amended, to buyers through interme- 
diaries or brokers who act as agents for respondents in finding buyers 
and in negotiating the sale of respondents’ food products at prices and 
on terms established by respondents. Such intermediaries are paid 
commissions or brokerage fees for their services in negotiating and 
making such sales for respondents’ account. 

Par. 4. In addition, respondents, during the period of 1938 into 
1943 and in instances thereafter, have sold their food products in 
commerce, as “commerce” is defined in the Clayton Act as amended, to 
direct buyers who purchased from respondents in their own names 
and for their own accounts for resale to their customers located in the 
several States of the United States. In transactions between respond- 
ents and such direct buyers the respondents do not use brokers. Such 
buyers in purchasing for their own accounts for resale take title to 
the merchandise and assume all risks incident to ownership. During 
the times mentioned, respondents have paid or allowed to said direct 
buyers commissions or brokerage fees on such purchases. Respondents 
have paid commissions or brokerage fees thereon to such purchasers 
usually by deducting from the invoice price of the food products 
purchased an amount which is equal to the commissions or brokerage 
fees paid by the respondents to their brokers. 
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CONCLUSION 


The paying and granting by the respondents herein, under the 
circumstances and in the manner described in paragraph 4, of broker- 
age fees, commissions, or other compensation or allowances in lieu 
thereof, to buyers of their food products who purchase such food 
products in their own names and for their own accounts for resale as 
hereinabove found, are in violation of subsection (¢) of section 2 of 
the Clayton Act as amended. 

Respondents contend that no useful purpose will be served by issu- 
ance of an order requiring cessation of the practices for the reason that 
the payment of brokerage commissions or discounts in lieu thereof to 
the other parties to the transactions was abandoned in 1943. <A few 
instances of such payments thereafter, respondents aver, have occurred 
through misunderstanding, ignorance, or oversight, and measures 
looking to the prevention of reoccurrence have been taken. The Com- 
mission is of the opinion, however, ‘that in the circumstances here an 
order to cease and desist should be entered pursuant to the provisions 
of the statute. 

Commissioner Davis absent. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondents, which answer, in substance, admits the material allega- 
tions of fact set forth in the complaint and waives all intervening 
procedure and further hearings as to said facts; and the Commission 
having made its findings as to the facts and its conclusion that the re- 
spondents have violated the provisions of subsection (¢) of section 2 
of an Act of Congress entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914 (the Clayton Act), as amended by an act 
approved June 19, 1936 (the Robinson-Patman Act) : 

It is ordered, That the respondent Pacific Grape Products Co., a 
corporation, its officers, agents, representatives, and employees, and 
the respondents Stanley F. Triplett and Aleck Rasmussen, individu- 
ally and as president and director, respectively, of said corporate 
respondent, their respective representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the sale of food products or other merchandise in commerce, as “com- 
merce” is defined in the aforesaid Clayton Act as amended, do forth- 


with cease and desist from: 
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Paying or granting, directly or indirectly, anything of value as a ~ 


commission or brokerage, or any compensation, allowance, or discount 
in lieu thereof, to any purchaser upon purchases for his own account 
or to any agent, representative, or other intermediary acting in fact 
for, or on behalf of, or subject to the direct or indirect control of, the 
purchaser to whom sale is made. 

It is further ordered, That said respondents shall, within 60 days 
after service upon them of this order, file with the Commission a, re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with this order. 

Commissioner Dayis absent. 
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In THE MATTER oF 
C. LEE COOK MANUFACTURING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 3 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914 


Docket 5649. Complaint, Apr. 15, 1949—Decision, Sept. 30, 1949 


Where a corporation which (1) was engaged in the manufacture and competi- 
tive interstate sale and distribution of metallic packings and metallic 
packing replacement and repair parts, for use on compression. machinery 
of all types, made by others; (2) sold its said packings to compression 
engine manufacturers for use as original equipment, and its said product 
and parts to them and their purchaser customers for replacement and 
repair; (8) had long maintained, throughout the United States, and par- 
ticularly throughout the oil and gas fields of the Southwest, an extensive 
sales and service organization, which sold said replacement and repair~ 
packings and replacement and repair parts both for metallic packings of 
its own make and for replacement and repair of such packings and pack- 
ing parts made by others; and, (4) with the exception of several who spe- 
cialized in metallic packings for railway locomotives, was the largest manu- 
facturer of such packings in the United States, and occupied a dominant 
position in the industry and particularly so as respects such packings and 
parts for gas compressors and booster pumps used by the oil and gas 
industry— 

(a) Made sales and contracts for sale for such packings and packing replace- 
ment and repair parts, and fixed prices for such products or discounts from or 
rebates upon said prices on the condition, agreement or understanding that 
the purchaser should not use or deal in the metallic packings or parts or other 
goods or products of a competitor; 

(bv) Allowed discounts from and rebates upon prices, in such sales and con- 
tracts for sale, to purchasers in consideration of their agreement to pur- 
chase its metallic packings as standard, factory, oir original “full line” equip- 
ment for all engines of certain types made by said purchasers, to the ex- 
clusion of other sellers; 

(c) Allowed discounts from and rebates upon prices, in such sales and contracts 
for sale, to purchasers in consideration of their agreement to purchase from 
it their entire requirements of replacement and repair parts, including re- 
newal rings, for makes of metallic packings other than those made by it 
and which had been installed on the manufacturing purchasers’ engines, to ~ 
the exclusion of other sellers, including the original manufacturers of said 
packings needing repair or replacement parts; 

Effect of which sales and contracts for sale of said corporation’s metallic 
-packings and metallic packing replacement and repair parts, and of the 
fixing of prices or discounts from or rebates upon the prices for such prod- 
ucts, on the aforesaid condition, agreement or understanding, might tend 
to substantially lessen competition in the line of commerce in which Said 
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corporation and its customers were engaged; and might tend to create a 
monopoly in it in the sale and distribution in commerce of such packings 
and packing replacement and repair parts: 

Held, That such acts and practices, under the circumstances set forth, consti- 
tuted a violation of the provisions of section 3 of the aforesaid Clayton Act. 


Mr. William C. Kern for the Commission. 
Mr. J. Bond Smith, of Washington, D. C., for respondent. 
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CoMPLAINT 


Pursuant to the provisions of an Act of Congress, entitled “An 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” commonly known as the Clay- 
ton Act, the Federal Trade Commission having reason to believe that 
C. Lee Cook Manufacturing Co., hereinafter referred to as respondent, 
has violated the provisions of section 38 of said act; and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, the Commission hereby issues its complaint 
stating its charges in such respects as follows: 

Paracrary 1. Respondent, C. Lee Cook Manufacturing Co., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Kentucky, having its principal office, 
factory, and place of business at 916 South Eighth Street, Louisville, 
Ky., and branch offices and places of business located at Baltimore, 
State of Maryland; Boston, State of Massachusetts; Chicago, State 
of Illinois; Cleveland, State of Ohio; Houston, State of Texas; Los 
Angeles and San Francisco, State of California; Mobile, State of 
Alabama; New Orleans, State of Louisiana; New York, State of New 
York; Portland, State of Oregon; Seattle, State of Washington; 
Tulsa, State of Oklahoma; and Montreal, Province of Quebec, 
Canada. 

Par. 2. Respondent is now, and for many years last past has been, 
engaged in the manufacture, distribution and sale of metallic pack- 
ings and metallic packing replacement and repair parts for use on 
compression machinery of all types manufactured by companies other 
than respondent. A large portion of respondent’s said business is 
concentrated in the manufacture, distribution and sale of metallic 
packings and metallic packing replacement and repair parts suitable 
for packing and use on reciprocating rods of machinery units in which 
gaseous substances are being either compressed or expanded, typical 
of which is the machinery known as gas-driven compression ma- 
chinery and used in the oil and gas industry, in booster pump equip- 
ment of transmission pipe lines, and in refineries. 
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Respondent is now, and for many years last past has been, engaged 
in the sale of such metallic packings and replacement and repair 
parts thereof to manufacturers of such compression machinery and 
to purchasers of such machinery from such manufacturers located 
throughout the several States of the United States and the District of 
Columbia. In the course and conduct of its business aforesaid, re- 
spondent transports the said products, or causes the same to be trans- 
ported, from the State and place of their manufacture to its customers. 
and purchasers thereof located in States other than the place of 
manufacture thereof, and there is now, and has been for many years 
last past, a constant current of trade and commerce in said products 
between and among the various States of the United States, he terri- 
tories thereof, and in the District of Columbia. 

Par. 3. Canlisted in the sale and distribution of metallic packings 
has two main divisions; first, the sale of metallic packings to com- 
pression-engine manufacturers for use as original equipment; second, 
the sale of metallic packings and metallic packing replacement and 
repair parts for replacement and repair of original equipment, such 
sales being made to compression-engine manufacturers, which service 
their engines and which enjoy a considerable replacement and repair 
business from the purchasers and users of their said engines, and to 
the purchasers of the engines from the engine-manufacturing com- 
panies. Respondent maintains, and for many years last past has 
maintained, an extensive sales and service organization throughout 
the United States and particularly throughout the oil and gas fields 
of the southwestern part of the United States which organization 
not only performs service and repair functions but in connection there- 
with is active in selling replacement and repair metallic packings and 
metallic packing replacement and repair parts not only for metallic 
packings of respondent’s make and manufacture, but for the replace- 
ment and repair of metallic packings and metallic packing parts 
manufactured by persons, firms, and corporations other than respond- 
ent. Respondent, exclusive of several manufacturers specializing in 
metallic packings for the railway locomotive industry, is the largest 
manufacturer of metallic packings in the United States, and occupies 
a dominant position in the industry and particularly in the manu- 
facture of metallic packings and metallic packing replacement and 
repair parts for use on gas compressors and booster pumps used by 
the oil and gas industry. There are now, and have been for many 
years last past, only four engine manufacturing companies in the 
country engaged in the manufacture of gas-driven compressors; and 
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respondent for more than ten years last past has had contracts in force 
with each of said companies containing the restrictive covenants and 
agreements hereinafter described. 

There are in the United States, and have been during the time 
respondent has been in business, other-corporations, firms, partner- 
ships, and individuals who have been and are engaged in the sale of 
metallic packings and metallic packing replacement and repair parts 
suitable for use in compression machinery, including gas-driven com- 
pressors and booster pumps used by the oil and gas industry and steam 
engines used by other industries, with which but for the restrictive 
covenants and agreements of respondent’s contracts of sale and the 
discounts and rebates from respondent’s list prices made upon re- 
strictive conditions contained in said contracts of sale, as hereinafter 
set forth, respondent would have been, and would now be, in sub- 
stantial competition in the sale of metallic packings and metallic 
packing replacement and repair parts. 

Par. 4. In the course and conduct of its business described in para- 
graphs 1, 2, and 3, respondent in the course of such commerce has 
made sales and contracts for the sale, and is still making sales and 
contracts for the sale, of metallic packings and metallic packing re- 
placement and repair parts, and has fixed and still is fixing prices 
charged therefor, or discount from or rebate upon said prices upon 
the conditions, agreements, and understandings that the purchasers 
thereof shall not use or deal in the metallic packings, or metallic 
packing replacement and repair parts, or other goods, wares, mer- 
chandise, machinery, supplies, or other commodities of a competitor 
or competitors of the respondent. Included in such sales and con- 
tracts for sale, but not limited thereto, have been and are those in 
which discounts from and rebates upon its prices have been allowed 
and given to some of its purchasers in consideration of the agreement 
by said purchasers to purchase as standard, factory, or original “full 
line” equipment on all engines of certain types manufactured by said 
purchasers, the metallic packings used thereon from the respondent 
to the exclusion of other sellers and of other prospective and potential 
sellers. Included likewise in such sales and contracts for sale, but 
not limited thereto, have been and are those in which discounts from 
and rebates upon its prices have been allowed and given to some of 
its purchasers in consideration of the agreement by such purchasers 
to purchase of respondent their entire requirements of replacement 
and repair parts, including renewal rings, for makes of metallic pack- 
ings other than those manufactured by respondent and installed on 
said manufacturer purchaser’s engines, to the exclusion of other sellers 
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and of other prospective and potential sellers, including the original 
inanufacturer of said compressor packings needing repair or replace- 
ment parts. 

Par. 5. The effect of said sales and contracts for sale, or the fixing 
of said prices or discounts from or rebates upon said prices as afore- 
said, on such conditions, agreements, and understandings, may be to 
substantially lessen competition in the line of commerce in which the 
respondent is engaged and in the line of commerce in which the cus- 
tomers of respondent are engaged; or tend to create a monopoly in 
respondent in the commerce aforesaid, of metallic packings and metal- 
lic packing replacement and repair parts. 

Par. 6. The aforesaid acts of respondent constitute a violation of 
ihe provisions of Section 3 of the hereinabove mentioned Act of Con- 
gress entitled “An Act to supplement existing laws against unlawful 
restraints and monopolies and for other purposes” approved October 
15, 1914 (Clayton Act). 


Report, FinpINGs as TO THE Facts, AND ORDER 


Pursuant to the provisions of that certain act of Congress entitled 
“An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (the 
Clayton Act), the Federal Trade Commission on April 15, 1949, issued 
and subsequently served upon the respondent, C. Lee Cook Manufac- 
{uring Co., a corporation, its complaint in this proceeding, charging 
said respondent with having made sales and contracts for the sale 
of metallic packings and metallic packing replacement and repair 
parts, and with having fixed prices charged for such products, or 
discounts from or rebates upon said prices, on the condition, agree- 
ment, and understanding that the purchasers thereof should not use 
or deal in the metallic packings or metallic packing replacement and 
repair parts, or other gooods, wares, merchandise, machinery, sup- 
plies, or other commodities of a competitor or competitors of the re- 
spondent, C. Lee Cook Manufacturing Co., in violation of the provi- 
sions of Section 3 of said Act. 

After the issuance of the complaint, and on June 10, 1949, the re- 
spondent filed its answer, in which answer it admitted all of the ma- 
terial allegations of fact set forth in said complaint and waived all 
intervening procedure and further hearing as to said facts. There- 
after, this proceeding regularly came on for final hearing before the 
Commission upon the complaint and the answer thereto; and the Com- 


128 FEDERAL TRADE COMMISSION DECISIONS 


Findings 46 KF. T. C. 


mission, having duly considered the matter and being now fully ad- 


vised in the premises, makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapnu 1. The respondent, C. Lee Cook Manufacturing Co., is 
a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Kentucky, with its principal office, 
factory, and place of business located at 916 South Eighth Street, 
Louisville, Ky., and branch offices and places of business located in 
Baltimore, Md.; Boston, Mass. ; Chicago, Ll.; Cleveland, Ohio; Hous- 
ton, Tex.; Los Angeles and San Francisco, Calif.; Mobile, Ala.; New 
Orleans, La.; New York, N. Y.; Portland, Oreg.; Seattle, Wash.; 
Tulsa, Okla.; and Montreal, Province of Quebec, Canada. 

Par. 2. The respondent is now, and for many years last past has 
been, engaged in the manufacture and in the distribution and sale of 
metallic packings and metallic packing replacement and repair parts, 
for use on compression machinery of all types, manufactured by com- 
panies other than the respondent. <A large portion of the respondent’s 
business is concentrated in the manufacture, and in the distribution 
and sale, of metallic packings and metallic packing replacement and 
repair parts suitable for packing and use on reciprocating rods of 
machinery units in which gaseous substances are being either com- 
pressed or expanded, typical of which is the machinery known as gas- 
driven compression machinery used in the oil and gas industry, the 
machinery in booster pump equipment of transmission pipe lines, 
and the machinery in refineries. 

The respondent is now, and for many years last past has been, 
engaged in the sale of such metallic packings and replacement and 
repair parts thereof to manufacturers of such compression machinery, 
and to purchasers of such machinery from such manufacturers, 
located throughout the several States of the United States and in the 
District of Columbia. In the course and conduct of its business as 
aforesaid, the respondent transports its products, or causes the same 
to be transported, from the State and place of their manufacture to 
its customers and purchasers of such products located in States other 
than the place of manufacture thereof, and there is now, and for many 
years last past there has been, a constant current of trade and commerce 
in said products between and among the various States of the United 
States, the territories thereof, and in the District of Columbia. 


——— 
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Par. 3. Commerce in the sale and distribution of metallic packings 
has two main divisions; first, the sale of metallic packings to com- 
pression engine manufacturers for use as original equipment; and 
second, the sale of metallic packings and metallic packing replace- 
ment and repair parts for replacement and repair of original equip- 
ment, such sales being made to compression engine manufacturers, 
which service their engines and which enjoy a considerable replace- 
ment and repair business from the purchasers and users of their 
said engines, and to the purchasers of the engines from the engine 
manufacturing companies. The respondent maintains, and for many 
years last past has maintained, an extensive sales and service organiza- 
tion throughout the United States, and particularly throughout the 
oil and gas fields of the southwestern part of the United States, which 
organization not only performs service and repair functions but in 
connection therewith is active in selling replacement and repair metal- 
lic packings and metallic packing replacement and repair parts both 
for metallic packings of the respondent’s make and manufacture and 
for the replacement and repair of metallic packings and metallic 
packing parts manufactured by persons, firms, and corporations other 
than the respondent. 

Except for several manufacturers specializing in metallic packings 
for the railway-locomotive industry, the respondent is the largest 
manufacturer of metallic packings in the United States, and it occupies 
a dominant position in the industry, particularly in the manufacture 
of metallic packings and metallic packing replacement and repair 
parts for use on gas compressors and booster pumps used by the oil 
and gas industry. There are now, and for many years last past there 
have been, only four engine manufacturing companies in the country 
engaged in the manufacture of gas-driven compressors; and for more 
than ten years last past the respondent has had contracts in force 
with each of said companies containing the restrictive covenants and 
agreements hereinafter described. 

There are in the United States, and during the time the respondent 
has been in business there have been, other corporations and firms, 
partnerships and individuals also engaged in the sale of metallic 
packings and metallic packing replacement and repair parts suitable 
for use in compression machinery, including gas-driven compressors 
and booster pumps used by the oil and gas industry and steam engines 
used by other industries. At all times mentioned herein the respond- 
‘ent has competed with such other corporations and with such firms, 
partnerships and individuals in the sale and distribution of metallic 
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packings and metallic packing replacement and repair parts in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 4. In the course and conduct of its business as described in 
Paragraphs One, Two, and Three hereof, the respondent has made sales 
and contracts for the sale, and is still making sales and contracts for 
the sale in commerce, of metallic packings and metallic packing re- 
placement and repair parts, and has fixed and still is fixing prices 
charged for such products, or discounts from or rebates upon said 
prices on the condition, agreement, or understanding that the purchas- 
ers thereof shall not use or deal in the metallic packings, or metallic 
packing replacement and repair parts, or other goods, wares, merchan- 
dise, machinery, supplies, or other commodities of a competitor or com- 
petitors of the respondent. Included in such sales and contracts for 
sale, but not limited thereto, have been and are those in which discounts 
from and rebates upon prices have been allowed and given to pur- 
chasers in consideration of the agreement by such purchasers to 
purchase as standard, factory, or original “full line” equipment for 
all engines of certain types manufactured by said purchasers, the 
respondent’s metallic packings, to the exclusion of the metallic pack- 
ings of other sellers and of other prospective and potential sellers. 
Included likewise in such sales and contracts for sale, but not limited 
thereto, have been and are those in which discounts from and rebates 
upon prices have been allowed and given to purchasers in considera- 
tion of the agreement by such purchasers to purchase from the re- 
spondent their entire requirements of replacement and repair parts, 
including renewal rings, for makes of metallic packings other than 
those manufactured by the respondent, which have been installed on 
said manufacturer purchasers’ engines, to the exclusion of other 
sellers and of other prospective and potential sellers, including the 
original manufacturers of said packings needing repair or replacement 
parts. 

Par. 5. The effect of the respondent’s sales and contracts for the 
sale of its metallic packings and metallic packing replacement and 
repair parts, and of the fixing of prices or discounts from or rebates 
upon the prices for such products, on the aforesaid condition, agree- 
ment or understanding may be to substantially lessen competition in 
the line of commerce in which the respondent is engaged and in the 
line of commerce in which the customers of the respondent are engaged ; 
and may tend to create a monopoly in the respondent in the sale and 
distribution in commerce of metallic packings and metallic packing 
replacement and repair parts. 
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CONCLUSION 


The acts and practices of the respondent, as hereinabove set out, 
constitute a violation of the provisions of section 3 of the Act of Con- 
gress entitled “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 
15, 1914 (the Clayton Act). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the respondent’s 
answer thereto, in which answer said respondent admitted all of the. 
inaterial allegations of fact set forth in the complaint and waived 
all intervening procedure and further hearing as to said facts; and 
the Commission having made its findings as to the facts and its con- 
clusion that the respondent has violated the provisions of Section 3 
of the Act of Congress entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914 (the Clayton Act) : 

It is ordered, That the respondent, C. Lee Cook Manufacturing Co.. 
a corporation, and its officers, agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the sale or distribution in commerce, as “commerce” is defined in the 
aforesaid Clayton Act, of metallic packings or metallic packing re- 
placement and repair parts, do forthwith cease and desist from: 

(1) Selling or making any contract for the sale of any such products 
on the condition, agreement or understanding that the purchaser 
thereof shall not use or deal in the metallic packings or the metallic 
packing replacement and repair parts, or other goods or merchandise, 
of a competitor or competitors of the respondent. 

(2) Fixing the price charged for any such products, or granting a 
discount from or rebate upon the price therefor, on the condition, 
agreement, or understanding that the purchaser of such products shall 
not use or deal in the metallic packings or the metallic packing replace- 
ment and repair parts, or other goods or merchandise, of a competitor 
or competitors of the respondent. 

(3) Enforcing or continuing in operation or effect any condition, 
agreement or understanding in or in connection with any existing sale 
or contract for the sale of any such products, which condition, agree- 
ment, or understanding is to the effect that the purchaser of such prod- 
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ucts shall not use or deal in the metallic packings or the metallic pack- 
ing replacement and repair parts, or other goods or merchandise, of a_ 
competitor or competitors of the respondent. 

lt is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE Marrer or 


M. B. WATERMAN AND COMPANY ET AL, 


COMPLAINT, FINDINGS, AND: ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5426. Complaint, Mar. 12, 1946—Decision, Oct. 7, 1949 


Where an individual engaged in the interstate sale and distribution of crucifixes 
crosses, religious medals, “glowlights’’, ladies’ and men’s jackets and various 
other articles; in advertising his said products through circulars and in 
newspapers, comic books, magazines and other periodicals of general 
circulation— 

{a) Represented directly and by implication that his crucifixes were hand carved 
of wood and that the images on certain of them would glow all during the - 
night; when in fact they were machine made of paper pulp, sawdust and 
glue; and the images advertised to glow by night were coated with some 
undisclosed material, which, if exposed to strong light, would glow faintly 
for possibly thirty minutes but would not glow again until again exposed 
to light; 

(6) Represented that his “glowlights” could be used to spot objects and give 
signals in the dark, that they would make excellent night lights, and that 
they were: made of metal or leather frames, with leather or composition 
handles; the facts being that the section of the article which corresponded 
to a bulb and lens of a flashlight was coated with a phosphorus material and, 
if exposed to a bright light, would give off a faint glow for a few minutes, but 
would not throw a beam of light or give a light enabling one to spot objects ~ 
or give signals in the dark; and it was not made, as represented by the 
advertising depictions, of metal, leather or composition, but entirely of 
eardboard ; 

(c) Represented that his crosses, which he referred to as “Replica Virginia 
Lucky Stones” were curios formed by nature and found in the mountains 
of Virginia; when in fact they were not even very good imitations of the 
original Virginia Fairy Stones, but were merely plastic crosses formed in the 
same general shape as said stones; 

(d) Falsely represented that his St. Christopher’s medals, which were merely 
gold washed, were 10 K. gold filled; and that his jackets were tailored and 
styled in California or by a California manufacturer or designer; and, 
through use of the trade name Bernard’s of California,” that he was operating 
in and had a place of business in said State; and 

(e) Represented that certain articles of merchandise were given free as a gift 
or gratuity and without cost to the recipient ; when in fact in some cases the 
cost was included in the price of other articles, the purchase of which he 
required before one could receive the so-called gift, in other cases he gave the 
“free” articles only to those who had rendered certain services in connection 
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with the sale of products, and in either case he made a profit on the entire 
transaction ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and thereby cause it to purchase substantial quantities of his said 
products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before Mr. John W. Addison, trial examiner. 
Mr. J. W. Brookfield, Jr., for the Commission. 
Mr. Charles L. Schwartz, of Chicago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that M. B. Waterman & 
Co., a corporation, Max B. Waterman, Dorothea Waterman, and 
Julius W. Kohn, individually and as officers of M. B. Waterman & Co., 
a corporation and trading as M. B. Waterman & Co., Not Inc., The Re- 
ligious House, Glowlight Co., Pardon Cross Co., Bernard’s of Cali- 
fornia, Nature’s Wonder, Glo-Sheen Flowers and Glo-Sheen’s Flowers 
Co., hereinafter referred to as respondents, have violated the provi- 
sions of said act and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

ParacrapH 1. Respondent M. B. Waterman & Co. is a corporation 
organized, existing, and doing business under and by virtue of the laws 
of the State of Illinois, with its office and principal place of business 
located at 333 South Market Street, Chicago, Ill.; respondents Max B. 
Waterman, Dorothea Waterman, and Julius W. Kohn are officers and 
directors of respondent corporation M. B. Waterman & Co. Said indi- 
vidual respondents dominate and control the advertising policies and 
business activities of the corporate respondents. AJl of respondents 
cooperate and have cooperated with each other and have acted in con- 
cert in doing the acts and things hereinafter alleged. 

Respondents Max B. Waterman, Dorothea Waterman, and Julius W. 
Kohn, through said corporate respondent and as individuals, are also 
trading and doing business as M. B. Waterman & Co., Not Inc., The 
Religious House, Glowlight Co., Pardon Cross Co., Bernard’s of Cali- 
fornia, Nature’s Wonder, Glo-Sheen Flowers and Glo-Sheen’s Flowers 
Co., with their principal office and place of business located at 333 South 
Market Street, Chicago, Tl. 
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Par. 2. Respondents are now, and for more than 1 year last past 
have been engaged in the distribution and sale of various articles of 
merchandise, including crucifixes, statues, artificial flowers, and novel- 
ties. Respondents cause and have caused their said products when sold 
to be transported from their said place of business located in the State 
of Illinois to purchasers thereof at their respective points of location 
in the various States of the United States other than Illinois, and in 
the District of Columbia. Respondents maintain, and at all times 
mentioned herein, have maintained a course of trade in their said 
products in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their said merchandise 
respondents have circulated and are now circulating among prospective 
purchasers throughout the United States through circulars distributed 
among prospective purchasers, and through advertisement in news- 
papers, magazines, and other periodicals having a general circulation, 
false, misleading, and deceptive statements and representations con- 
cerning their merchandise and the nature of their business. Among 
and. typical of such false, deceptive and misleading statements and 
misrepresentations disseminated as aforesaid are the following: 

Your 
LAST CHANCE 
Before 
Christmas 
to receive 
our newest creation 


HAND CARVED 
CRUCIFIX 


(Picture of Crucifix) 


This reproduction is the most Beautiful and most imposing crucifix ever designed. 
Originally carved, by Hand, in wood, this Burrco Wood Crucifix carries all the 
true atmosphere and religious appeal of the ideal of the master. artist who 


created it. 


This crucifix is 11 inches in height, beautifully detailed in its carvings. 
Two Big Surprise Gifts Free for Acting Promptly—Ideal Gift—Offer Limited. 


ACT AT ONCE 


FREE at no cost to you— 
Reproduction of our Hand Carved Crucifix 11’’ HIGH 


(Picture of Crucifix) 
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This magnificant reproduction is made of Burrco wood 11”’ high. BEAUTI- 
FULLY detailed in CARVED STYLE. The cross is of rich walnut finish. The 
image, as well as the halo, are in antique ivory by day—by night, the image 
GLEAMS A LAVENDER GLOW. This is Your Registry Number—No. 12002. 
THE IMAGH GLEAMS A LAVENDAR GLOW BY NIGHT. 


HOW TO RECEIVE THIS BEAUTIFUL GLOWING CRUCIFIX . 

All you need to do to receive this BEAUTIFUL REPRODUCTION of our HAND 
CARVED GLOWING CRUCIFIX is to pass out the attached coupons to your 
friends. If only THREE reach us, you will immediately be eligible to receive 
YOUR GLOWING CRUCIFIX—ABSOLUTELY FREE which will be sent to 
you AT ONCE. 


Enclose $1.69 for one; or $3.10 for two, in money order or check with this 
coupon and you will receive our FREE GIFTS and REPRODUCTION of our 
HAND CARVED GLOWING CRUCIFIX, ALL PREPAID. 


For Every Real American Boy and Girl 
Mothers And Dads 
The American Ranger 
Glowlight Makes A 
Fine Emergency Night Light 
Educational And Easy To Please 
No Batteries 
No Bulbs 
Works by Mystery Glow 
Free Morse Code 
And Semaphore Alphabet Chart 
With Each Glowlight “Spot” 


American Ranger GLOWLIGHT 

Here it is boys and girls. A PATENTED AMERICAN RANGER GLOWLIGHT 
that works without BULBS or BATTERIES. IT GLOWS IN THE DARK 
and you can SPOT DIFFERENT OBJECTS. You can give SHMAPHORE and 
MORSE CODE SIGNALS in the dark and have lots of fun. It takes but a few 
minutes to assemble and it also makes an excellent emergency night light. 
Complete instructions with each GLOWLIGHT. 


(Said advertisement has a picture of the said Glowlight which resembles a very 
high grade flashlight container and has the appearance of metal and composition 
covering found on certain flashlights, and along with some of the elaims it 
shows a picture of a small boy casting a strong light on a good sized dog some 
feet away from him; a picture which illustrates that signals can be made in 
the dark with the said Glowlight ; a picture of a small boy utilizing the Glowlight 
to outline a young girl some feet away from him; and another picture of three 
young boys in uniform of the various armed forces with Glowlight in their 
hands, which appear to be emitting a very strong beam of light). 


NEW! GENUINE PLASTIC PARDON CRUCIFIX THAT GLOWS in the 
DARK. 


FREE PARDON CROSS * * * complete with * * * indulgence leaflet 


selenide a. 
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Complete—a Pocket Crucifix with Indulgence Leaflet. 
(The Indulgence Leaflet contains the following statement :) 


You have received free five genuine 10 Karet gold plated medals with your 
St. Christopher Shrine 


New! 
ST. CHRISTOPHER MEDAL FOR POCKET OR CHAIN 
ie Genuine 10 Kt. Gold Plated 
QUANTITY LIMITED—ORDER NOW 
ROSARIES Only $1.49 : 
LAST CHANCE TO OBTAIN BEAUTIFUL CRYSTAL CUT OVAL, ODD SHAPH 


ee gi 


FAMOUS REPLICA 
VIRGINIA LUCKYSTONE 
Now a Genuine Plastic Replica of THE VIRGINIA LUCKYSTONH is available 


to YOU 
It is a reproduction of a real curio fashioned by nature in a rare moment. 


el ee 
ITS THAT NEW CASUAL CALIFORNIAN Saddle Stitched 


ALL PURPOSE JACKET 
QUANTITIES LIMITED 
STYLED BY 

BERNARD 

OF CALIFORNIA 


* * 
An all interwoven spun enchanting soft-as-down to feel, tailored Jacket for you to 
allure Romance, Select yours from the season’s newest shades. Camel Tans or 
Stop Red. Size 12 to 20 QUANTITIES LIMITED. . 

Par. 4. Through the use of the statements and representations 
hereinbefore set forth and others similar thereto not specifically set 
out herein, respondents have represented directly and by implication 
that their said crucifixes are hand carved from wood; that their cruci- 
fixes are reproductions of an original hand-carved crucifix; that 
respondents’ crucifixes will glow all during the night; that certain 
articles are given free as a gift or gratuity and without cost; that 
respondents’ offer of articles as being free is limited as to time; that 
respondents’ Glowlight will spot objects in the dark, makes an excellent 
night light and that it is possible to use said Glowlight for the giving of 
signals in the dark; that respondents’ Glowlight is made of a leather 
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frame and leather or composition handle; that respondents’ “Virginia 
Curio Lucky-stone” is formed by nature and found in the mountains 
of Virginia; that respondents’ St. Christopher’s medals are 10-kt. gold- 
plated; that respondents’ rosaries are made from scarce crystals; that 
respondents’ jackets are tailored and styled in California or by a Cali- 
fornia manufacturer or designer, and are made in whole or in part of 
the hair of the camel. 

Par. 5. The aforesaid advertising statements and representations 
are grossly exaggerated, false, deceptive and misleading: In truth 
and in fact, respondents’ crucifixes are not hand carved of wood, nor 
are they reproductions of a hand-carved crucifix, but are in fact made 
of a plastic composition by means of a steel die or form. Respondents’ 
crucifixes will not glow all night or for any extended period of time 
unless exposed to strong natural or artificial light. The articles repre- 
sented as being “free” or given as a gift are not given free, nor are 
they given as a gratuity or without consideration, but their cost is 
included in the price of other articles which are required to be pur- 
chased in order to receive the so-called gifts, or certain services must 
be rendered to respondents by those who would receive the so-called 
“free” articles. ; 

Respondents’ Glowlights are not made of metal or composition, as 
depicted in the illustrations thereof in respondents’ advertising, but 
are made of cardboard, and will not throw any beam of light or give 
any light except a faint glow for a limited time after exposure to a 
bright light. Respondents’ “luckystones” are not the original Virginia 
Fairy Stone but are plastic imitations or copies. Respondents’ St. 
Christopher medals are not 10-kt. gold-plated but are merely gold- 
washed. Respondents’ rosaries are not made of crystal but are made 
of plastics. Respondents’ jackets are not. made or styled in California, 
nor do they contain any of the hair of the camel, but are composed of 
other fibers. 

Par. 6. Through the use of the trade name “Bernard’s of Califor- 
nia” respondents have represented that they are operating and doing 
business in California, or have been operating or doing business, or 
located in California. In truth and in fact respondents are not, nor 
have they been at any time, operating or located in California. 

Par. 7. The use by respondents of the aforesaid statements and mis- 
representations has a capacity and tendency to and does mislead and 
deceive a substantial portion of the purchasing public into the errone- 
ous and mistaken belief that such statements and representations are 
true and, because of erroneous and mistaken belief, the public is caused 
to purchase substantial quantities of respondents’ products. 
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Par. 8. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission 
Act, the Federal Trade Commission on March 12, 1946, issued and 
subsequently served upon the respondents named in the caption 
hereof its complaint, charging said respondents with the use of un- 
fair and deceptive acts and practices in commerce in violation of 
the provisions of that act. After the filing of an answer by the 
respondent, Max B. Waterman, testimony and other evidence in 
support of and in opposition to the allegations of the complaint were 
introduced before a trial examiner of the Commission theretofore 
duly designated by it, and such testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission upon the complaint, the respondent, Max B. Waterman’s, 
answer, testimony and other evidence, the trial examiner’s recom- 

‘mended decision, and brief in support of the complaint (no brief 
having been filed on behalf of the respondents and oral argument 
not having been requested) ; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


- ParacrapH 1. (a) The respondent, Max B. Waterman, is an in- 
dividual trading and doing business under a number of different 
trade names, including the following: “M. B. Waterman & Co., Not 
Inc.” (stated in the complaint to be M. B. Waterman & Co., Not Inc.), 
“The Religious House,” “Glowlight Co.” “Pardon Cross Co.” “Ber- 
nard’s of California” and “Nature’s Wonder.” Said respondent 
maintains his office and principal place of business at 333 South 
Market Street, in the city of Chicago, State of Illinois. 

(6) Respondent Max B. Waterman also formerly conducted a part 
of his business through the corporate respondent, M. B. Waterman 
& Co. (named in the complaint as M. B. Waterman & Co.), an Illi- 
nois corporation, of which the officers and directors were the respond- 
ents Max B. Waterman, Dorothea Waterman, and Julius W. Kohn. 
Since November 30, 1942, however, the corporate respondent, M. B. 


140 FEDERAL TRADE COMMISSION DECISIONS 


Findings 46 F. T. C. 


Waterman & Co., has been completely inactive, and the record in 
this proceeding does not show that said corporation or any of the 
officers or directors thereof, other than the respondent Max B. Water- 
man, ever participated in any of the acts or practices here involved. 
The Commission is of the opinion, therefore, and finds, that insofar 
as the complaint herein applies to M. B. Waterman & Co., a cor- 
poration, and to Dorothea Waterman and Julius W. Kohn, named 
as officers and directors of said corporation, said complaint should 
be dismissed. 

Par. 2. The respondent, Max B. Waterman, trading and doing 
business under the trade names set forth in paragraph 1 (a) hereof, 
is now, and for a number of years last past has been, engaged in the 
sale and distribution of crucifixes, crosses, religious medals, “glow- 
lights,” ladies’ and men’s jackets, and various other articles of mer- 
chandise. These products, when sold, are transported from said re- 
spondent’s place of business in the State of Illinois to the purchasers 
thereof at their respective points of location in the various States of the 
United States and in the District of Columbia, and the respondent, 
Max B. Waterman, maintains, and at all times mentioned herein 
has maintained, a course of trade in said products among and be- 


tween the various States of the United States and in the District. 


of Columbia. 

Par. 3. In the course and conduct of his business, and for the pur- 
pose of inducing the purchase of his merchandise, the respondent, 
Max B. Waterman, has circulated and is now circulating throughout 
the United States, by means of circulars distributed to prospective 
purchasers, and by advertisements inserted in newspapers, comic 
books, magazines, and other periodicals having a general circula- 
tion, many statements and representations concerning the several 
articles of merchandise sold by him. Among and typical of such 
statements and representations which he has used in the manner and 
for the purpose aforesaid are the following: 

Concerning his crucifixes: 


YOUR LAST CHANCH 
BEFORE CHRISTMAS 
TO RECHIVE 
OUR NEWEST CREATION 
HAND CARVED CRUCIFIX 


**) *) (Picture! of Crucifix), * *!)* 


This reproduction is one of the most BEAUTIFUL and most imposing crucifixes 
ever designed. ORIGINALLY CARVED by HAND, in wood, the BURRCO 
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WOOD CRUCIFIX carries all the true atmosphere and religious ebaeeba of the 
ideal of the master artist who created it. 

* ES *. * * * * 
This crucifix is 11 inches in height, beautifully detailed in its carvings. ‘The 
cross is of a rich walnut finish. The image, as well as the halo, are in antique 
ivory by day—by night the image GLEAMS a LAVENDER GLOW. 

(Comm. Hix. 1) 
FREE FOR ACTING PROMPTLY—with every crucifix ordered, we will send 
you a hand-carved reproduction pardon crucifix complete with leather case and 
indulgence leaflet. ACT AT ONCH. 

(Comm. Hx. 8) 


TWO BIG SURPRISE GIFTS FREE FOR ACTING PROMPTLY—IDEAL ~ 
GIFT—OFFER LIMITED 


ACT AT ONCE 


FREE at no cost to you—(Picture of crucifix) 
Reproduction of our 
Hand Carved Crucifix 
This magnificent reproduction is made of Burrco wood 11”’ high, BEAUTIFULLY 
detailed in CARVED STYLE. The cross is of rich walnut finish. The image, 
as well as the halo, are in antique ivory by day—by night, the image GLHAMS 
A LAVENDER GLOW. 

This is Your Registry Number No. 12002. 

The Image Gleams a Lavender Glow by Night 
HOW TO RECEIVE THIS BEAUTIFUL GLOWING CRICIFIX: All you need . 
to do to receive this BEAUTIFUL REPRODUCTION of our HAND CARVED 
GLOWING CRUCIFIX is to pass out the attached coupons to your friends. 
IF ONLY THREE reach us, you will immediately be eligible to receive YOUR 
GLOWING CRUCIFIX—ABSOLUTELY FREE which will be sent to you AT 
ONCE. * * * * * * 
Enclose $1.69 for one; or $3.10 for two, in money order or check with this coupon 
and you will receive our FREHF GIFTS and REPRODUCTION of our HAND 
CARVED GLOWING CRUCIFIX ALL PREPAID. 

(Comm, Ex. 18) 


Concerning his crosses: 


Now You Can Court Good Fortune! 
With the Famous REPLICA VIRGINIA LUCKYSTONE 
One of 
Lik Lb at St Nes Ma 2 Nature’s Wonders 
in Reproduction 
NOW a Genuine Plastic REPLICA of the VIRGINIA LUCKY STONB is avail- 
able to YOU. * * * It isa reproduction of a real curio fashioned by nature 


in a rare moment. 
FREE! 


If You Act At Once 
The Complete Legend of 
THE FAMOUS VIRGINIA LUCKYSTONE 
(Comm, Ex, 22) 
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Concerning his religious medals: 


New! 

ST. CHRISTOPHER MEDAL FOR POCKET OR CHAIN 
Genuine 10 Kt. Gold Plated 

(Admitted in answer) 


Concerning his “glowlights” : 


FOR EVERY REAL AMERICAN BOY AND GIRL! 
MOTHERS AND DADS 
The American Ranger 
Glowlight Makes A 
Fine Emergency 
Night Light 


Educational and easy to Build 
No Batteries 
No Bulbs 
Works by 
MYSTERY GLOW 
FREE Morse Code 
and Semaphore Alphabet Chart 
With Hach Glowlight 


American Ranger GLOWLIGHT 

Here it is Boys and Girls). A PATENTED AMERICAN RANGER GLOWLIGHT 
that works without BULBS OR BATTHRIES. It GLOWS IN THE DARK and 
you can SPOT different objects. * * * You can give SEMAPHORE and 
MORSE CODE SIGNALS in the dark and have lots of fun. It takes but a few 
minutes to assemble and it also makes an excellent emergency night light. 
Complete instructions with each glowlight. 

(Said advertisement has a picture of the said Glowlignt which resembles a 
very high grade flashlight container and has the appearance of metal and 
composition covering found on certain flashlights, and along with some of the 
claims it shows a picture of a small boy casting a strong light on a good sized 
dog some feet away from him; a picture which illustrates that signals can be 
made in the dark with the said Glowlight; a picture of a small boy utilizing 
the Glowlight to outline a young girl Some feet away from him; and another 
picture of three young boys in uniform of the various. armed forces with Glow- 
lights in their hands, which appear to be emitting a very strong beam of light.) 

(Comm. Ex. 19) 


Concerning his jackets: 


ITS THAT NEW CASUAL CALIFORNIAN Saddle Stitched ALL PURPOSE 
JACKET 
s * * * * * * 


QUANTITIES LIMITED 


STYLED BY BERNARD OF CALIFORNIA * * #*, 
(Comm. Ex. 26) 
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Par. 4. Through the use of such statements and representations, said 
respondent has represented, directly and by implication, that his cru- 
cifixes are hand-carved of wood, and that the images on certain of 
said crucifixes will glow all during the night; that his “glowlights” can 
be used to spot objects and give signals in the dark, that they will make 
excellent night lights, and that said glowlights are made of metal or 
leather frames and with leather or composition handles; that his 
crosses referred to as “Replica Virginia Lucky Stones” are curios, 
formed by nature and found in the mountains of Virginia; that his 
St. Christopher’s medals are 10-kt. gold-plated; that his jackets were 
tailored and styled in California or by a California manufacturer or 
designer; and that certain articles of merchandise are given free as 
a gift or gratuity and without cost to the recipients. 

Through the use of the trade name “Bernard’s of California,” the 
respondent has represented that he was operating in and had a place 
of business in the State of California. 

Par. 5. Contrary to the aforesaid representations, the respondent’s 
crucifixes are not hand carved and are not made of wood, but are ma- 
chine manufactured through the use of metal dies or forms and are 
made of paper pulp, sawdust, and glue. The images on the crucifixes 
udvertised to gleam a lavender glow by night are coated with some kind 
of material, the nature of which was not disclosed, and if exposed to 
strong natural or artificial light will glow faintly, for possibly 30 
minutes thereafter, but they will not glow again until and unless they 
are reactivated by again being exposed to light. 

The section of the respondent’s “glowlight” corresponding to the 
bulb and lens of a flashlight is coated with a phosphorous material 
which, if exposed to a bright light, will give off a faint glow for a few 
minutes, and said “glowlight,” even after being exposed to light, will 
not throw a beam of light or give a light enabling one to spot objects 
or give signals in the dark. Said “glowlight” is not made of metal, 
leather, or composition, as represented by the picturizations appearing 
in the respondent’s advertising, but is made entirely of cardboard. 

The respondent’s “Replica Virginia Lucky Stones” are not the orig- 
inal Virginia Fairy Stones, and are not even very good imitations 
thereof, but are merely plastic crosses formed in the same general shape 
as said Virginia Fairy Stones. 

The respondent’s St. Christopher medals are not 10-kt. gold-filled, 
as the respondent represented but are merely gold washed. 

The jackets sold by the respondent are not made or styled in Cali- 
fornia, or by a California manufacturer or designer; and the. re 
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spondent himself has never operated in or had a place of business in the 
State of California. 

The articles repr esented by the respondent as being free?” or as gifts 
are not in fact given free or as a gratuity or without consideration. 
In some cases the cost of said articles is included in the price of other 
articles the purchase of which the respondent requires before one can 
receive the so-called gifts, and in other cases the articles designated as 
“free” are given only after those who would receive them have ren- 
dered to the respondent certain services in connection with the sale of 
his products. In either case the respondent makes a profit on the entire 
transaction after taking into consideration the cost of the article or 
articles delivered to the purchaser or the person performing the 
services. 

For the foregoing reasons, and in the particulars stated, the re- 
spondent’s advertising representations set forth in paragraph 3 were 
false, misleading and deceptive. 

Par. 6. The use by the respondent of the foregoing false, mislead- 
ing and deceptive statements and representations had the tendency and 
capacity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements and 
representations were true, and the tendency and capacity to cause such 
portion of the public an purchase substantial quantities of the respond- 
ent’s products because of the erroneous and mistaken belief so 
engendered. 

CONCLUSION 


The acts and practices of the respondent as herein found were all 
to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 

Commissioner Davis absent. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, an answer thereto filed 
by the respondent, Max B. Waterman, testimony and other evidence 
introduced before a trial examiner of the Commission theretofore duly 
designated by it, the trial examiner’s recommended decision, and brief 
in support of rie complaint (no brief having been filed on behalf of 
the respondents and oral argument not having been requested) ; and 
the Commission having made its findings as to the facts and its conclu- 
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sion that the respondent, Max B. Waterman, has violated the PRON: 
sions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Max B. Waterman, shairidially, 
and trading as M. B. Waterman & Co., Not Inc., The Religiais House, 
Glowlight Woiipihg! Pardon Cross Goi Blasio of California, and 
Nature’s Wonder, or trading under any other name or through any 
corporate or other device, and said respondent’s agents, representatives 
and employees, in connection with the offering for sale, sale or distribu- 
tion in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, of crucifixes, crosses, religious medals, “glowlights,” 
jackets, and other articles of merchandise, do forthwith cease and 
desist from : 

(1) Representing, directly or by implication, that crucifixes or other 
articles not carved by hand are hand-carved, or that any articles made 
of substance other than wood is made of wood. 

(2) Representing, directly or by implication, that any crucifix, or 
any part thereof, or any other article, which will glow for only a short 
period of time after exposure to light will gleam or glow all during 
the night or for any extended period of time. 

(3) Representing, by picturization or otherwise, that cardboard 
“slowlights” or other cardboard articles are made of metal, leather, 
imitation leather, composition, or any material other than cardboard, 
or representing, directly or by implication that the respondent’s “glow- 
lights,” by whatever name designated, will throw a beam of light or 
give any light, except a faint glow for a limited time after exposure 
to a bright light. 

(4) Representing, directly or by implication, that crosses manu- 
factured of plastic, or of any other material, are “Famous Replica 
Virginia Lucky Stones” or that they are real curios fashioned by 
nature, or using any language concerning said crosses which would 
imply that they are Virginia Fairy Stones. 

(5) Representing, directly or by implication, that religious medals 
or other articles which have been merely gold washed are gold plated. 

(6) Representing, contrary to the facts, that the respondent’s jackets 
or other wearing apparel has been made or styled in California. 

(7) Using the name “Bernard’s of California,” or any other trade 
name, to indicate that the respondent or his business is located in 
California, when such is not the fact. 

(8) Using the term “free,” or any other term of similar import, in 
advertising, to designate, describe or refer to merchandise which is 
not in truth and in fact a gift or gratuity, or which is not given without 
requiring the purchase of other merchandise or the performance of 
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some service inuring directly or indirectly to the benefit of the 
respondent. 

It is further ordered, For reasons appearing in the Commission’s 
findings as to the facts in this proceeding, that the complaint herein 
be, and it hereby is, dismissed as to the respondents M. B. Waterman & 
Co., a corporation, Dorothea Waterman, and Julius W. Kohn. 

It is further ordered, That the respondent, Max B. Waterman, shall 
within 60 days after service upon him of this order file with the 
Commission a report in writing setting forth in detail the manner 
and form in which he has complied with this order. 

Commissioner Davis absent. 
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G.S. BLAKESLEE & CO. 


MODIFIED CEASE AND DESIST ORDER 
Docket 4678. Order, November 1, 1949 


Modified order in proceeding in question, in which original order issued on De-’ 
cember 30, 1948, 45 F. T. C. 418, requiring respondent, its officers, ete., in 
connection with the offer, etc., in commerce, of its synthetic degreasing sol- 
vents, to cease and desist from misrepresenting in any manner the constitu- 
ents, properties, etc., of ‘“‘Kolene T,” or of any other degreasing solvent sold 
in competition with respondent’s product, ete., as in said order below set out. 


’ Mr. John R. Phillips, Jr., for the Commission. 
D’Ancona, Pfhlaum, Wyatt & Riskind, of Chicago, Ill., for re- 
spondent. 
MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon-the complaint of the Commission, the respondent’s answer 
thereto, and a stipulation as to the facts entered into by and between 
the respondent, by its counsel, and Daniel J. Murphy, Assistant Chief 
Trial Counsel of the Commission, which stipulation provided, among 
other things, that without further evidence or other intervening pro- 
cedure except the filing of briefs and the presentation of oral argu- 
ment (the filing of briefs and the presentation of oral argument having 
been subsequently waived), the Commission may issue and serve upon 
the respondent its findings as to the facts and conclusion based thereon 
and an order disposing of the proceeding ; and the Commission, having 
made its findings as to the facts and its conclusion that said respondent 
had violated the provisions of the Federal Trade Commission Act, on 
December 30, 1948, issued and on January 13, 1949, served upon the 
respondent its order to cease and desist. Thereafter, this matter again 
came on for hearing before the Commission upon a motion, filed by 
the respondent, requesting that the aforesaid order to cease and desist 
be modified, the answer to such motion, filed by counsel opposing the 
same, and the respondent’s reply thereto; and the Commission having 
considered said motion, answer, and reply, and the record herein, and 
being of the opinion that its order to cease and desist issued December 


30, 1948, should be modified : 
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It is ordered, That the respondent, G. S, Blakeslee & Co., and its 
officers, agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale or distribution in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, of its synthetic degreasing solvents, do 
forthwith cease and desist from: 

(1) Misrepresenting in any manner the constituents, properties, or 
characteristics of “Kolene T,” or any other degreasing solvent sold in 
competition with the respondent’s products ; 

(2) Representing, directly or by implication, that “Kolene T” has 
no merit or value or that it is not suitable or satisfactory as a degreas- 
ing agent; 3 ee 

(3) Representing, directly or by implication, that “Kolene T,” when 
used in synthetic solvent degreasing machines will separate, break 
down, or form acid, or that it will react unfavorably against or cor- 
rode the metals being degreased or the machines in which such solvent 
is used ; ; 

(4) Representing, directly or by implication, that the toxicity of or 
dangers from the fumes of “Kolene T” are greater than the toxicity 
of or dangers from the fumes of the respondent’s degreasing solvents; 
or misrepresenting in any manner the absolute or comparative toxicity 
of or dangers from the fumes of “Kolene T” or any other competing 
degreasing solvent; 

(5) Representing, directly or by implication, that the hazards of 
fire or explosion from the use of “Kolene T” are greater than the haz- 
ards of fire or explosion from the use of the respondent’s degreasing 
solvents; or representing, directly or by implication, that “Kolene T” 
is inflammable or explosive when used for degreasing purposes under 
standard or usual conditions for such work; . 

(6) Making or publishing any false or disparaging representations 
concerning the degreasing solvent of any competitor; or supplying to 
or placing in the hands of distributors or others any misleading state- 
ment, claim, report or data which may be used by such distributors or 
others as a means of or basis for any false or disparaging representa- 
tion concerning the degreasing solvent of any competitor. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 
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E. I. DU PONT DE NEMOURS & CO., INC. 
MODIFIED CEASE AND DESIST ORDER 
‘Docket 4685. Order, November 1, 1949 


Modified order in proceeding in question, in which original order issued on Decem- 
ber 30, 1948, 45 F. T. C. 437, requiring respondent, its officers, ete.; in connéc- 
tion with the offer, etc., in commerce, of respondent's synthetic dry cleaning 
and degreasing solvents, to cease and desist from misrepresenting in any 
manner the constituents, properties, or characteristics of “Kolene C” or 
“Kolene T,” or of any other dry cleaning or degreasing solvent sold in com- 
petition with respondent’s products, etc., as below set out. 


' Mr. John R. Phillips, Jr., for the Commission. 

Covington, Burling, Rublee & Shorb, of Washington, D. C., and 
Mr. Oscar A. Provost and Mr. John W. Eckelberry, of Wilmington, 
Del., for respondent. 


MODIFIED ORDER TO CEASE AND DESIST 


_ This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondent’s answer 
thereto, a stipulation as to the facts entered into by and between the 
respondent, by its counsel, and Daniel J. Murphy, Assistant Chief 
Trial Counsel of the Commission, and briefs in support of and in 
opposition to the allegations of the complaint, and said stipulation 
providing, among other things, that without further evidence or other 
intervening procedure except the presentation of briefs and oral argu- 
ment (oral argument having been subsequently waived), the Commis- 
sion may issue and serve upon the respondent its findings as to the 
facts and conclusion based thereon and an order disposing of the 
proceeding; and the Commission, having made its findings as to the 
facts and its conclusion that said respondent had violated the pro- 
visions of the Federal Trade Commission Act, on December 30, 1948, 
issued, and on January 12, 1949, served upon the respondent its order 
to cease and desist. Thereafter, this matter again came on for hear- 
ing before the Commission upon a motion, filed by the respondent, 
requesting that the aforesaid order to cease aad desist be modified, the 
answer to such motion, filed by counsel opposing the same, and the 
respondent’s reply thereto; and the Commission, having considered 
said motion, answer, and one and the record herein, and being of the 
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opinion that its order to cease and desist issued December 30, 1948, 
should be modified : 

It is ordered, That the respondent E. I. du Pont de Nemours & Co., 
Inc., and its officers, agents, representatives and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of its synthetic dry cleaning 
and degreasing solvents, do forthwith cease and desist from: 

(1) Misrepresenting in any manner the constituents, properties, or 
‘characteristics of “Kolene C” or “Kolene T,” or of any other dry clean- 
ing or degreasing solvent sold in competition with the respondent’s 
products; 

(2) Representing, directly or by implication, that “Kolene C” has 
no merit or value or that it is not suitable or satisfactory as a dry 
cleaning agent, or that “Kolene T” has no merit or value or that it is 
not suitable or satisfactory as a degreasing agent; 

(3) Representing, directly or by implication, that either “Kolene 
C” or “Kolene T,” when used in synthetic solvent dry cleaning or 
degreasing machines will separate, break down or form acid, or that 
either of said solvents will react unfavorably against or corrode the 
materials or metals being dry cleaned or degreased or the machines in 
which said solvent is used; 

(4) Representing, directly or by implication, that the toxicity of 


or dangers from the fumes of “Kolene C” or “Kolene T” are greater. 


than the toxicity of or dangers from the fumes of the respondent’s dry 
cleaning or degreasing solvents; or misrepresenting in any manner the 
absolute or comparative toxicity of or dangers from the fumes of 
“Kolene C” or “Kolene T” or any other competing dry cleaning or 
degreasing solvent; 

(5) Representing, directly or by implication, that the hazards of fire 
or explosion from the use of “Kolene C” or “Kolene T” are greater 
than the hazards of fire or explosion from the use of respondent’s 
solvents; or representing, directly or by implication, that “Kolene C” 
or “Kolene T” is inflammable or explosive when used for dry cleaning 
or degreasing purposes under standard or usual conditions for such 
work; 

(6) Making or publishing any false or disparaging representations 
concerning the dry cleaning or degreasing solvent of any competitor; 
or supplying to or placing in the hands of distributors or others any 
misleading statement, claim, report or data which may be used by 
such distributors or others as a means of or basis for any false or dis- 
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paraging representation concerning the dry cleaning or degreasing 
solvent of any competitor. 

[tis further ordered, That the respondent shall, within 60 days after 
Service upon it of this order, file with the Commission a report in’ 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MATTER OF | 


CONCRETE MATERIALS CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket-5474. Complaint, Dec. 10, 1946—Decision, Nov. 9, 1949 


Where a corporation, engaged in the manufacture and interstate sale and dis- 


tribution, under the trade name ‘“‘Comeco,” of various products for treating 
stone, brick, and cement structures to make them more resistant to water; 
through statements in folders, pamphlets, circular letters and labels, directly 
or by implication— 


(a) Falsely represented that its product “Comco 2 Iron Waterproofing” or 


“Comco 2” or “Comco No. 2,” containing 90 percent metallic iron, would 
permanently stop all leaks and seepage in concrete, brick, stone, and tiles; 
would waterproof basements below water level and pits under pressure; 
and would, when mixed with water and brushed into the cracks of walls 
and floors needing repairs, permanently waterproof and stop leaks in such 
surfaces under all conditions of water contact; and that use thereof would 
permanently waterproof concrete, brick, stone, and tile walls and floors when 
used either from the inside or outside and create a positive waterproof 
condition for all classes of construction under all conditions, no matter 
how severe ; 


The facts being that no iron waterproofing has been developed which is capable 


of coping with all forms of seepage above and below grade; 


(bo) Falsely represented that its “Comco Transparent Waterproofing” or “Comco 


6” effectively sealed and waterproofed concrete, brick, stone, stucco, plaster 
and masonry surfaces, and made said surfaces upon which it was applied. 
permanently nonabsorbent to water; 


The facts being that said product, composed primarily of aluminum salts in a 


(c) 


mixture of fatty acids, was of little value when applied to highly permeable 
masonry walls; while it would tend to seal the pores in masonry surfaces 
as against capillary penetration, its efficacy in such connection was less than 
the life of the structure and might last for but 5 or 6 years; and it would 
not seal openings larger than pore spaces which permit water to come 
through in quantity ; 

Represented that its “Comco Waterproofing Paste” or “Comco 4” perma- 
nently waterproofed concrete on all forms of new construction work; the 
facts being that while, when properly integrated with concrete, it would 
improve impermeability by effecting small inductions in absorption through 
capillarity and lessening the incidence of honeycomb, and similar structural 
defects, it would not effectively waterproof structures below grade which are 
subjected to water under pressure; and 


(d) Falsely represented through the use of the word ‘Waterproof’ or words 


of similar import, that its said products, when applied as directed, would 
render masonry units or structures impervious to and proof against the pas- 
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sage of water and moisture throughout the life of such masonry under all- 
conditions of water or moisture contact or exposure; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public with respect to the nature and properties of its products, and thereby 
cause it to purchase substantial quantities thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


In said proceeding, in which it appeared that respondent’s advertising formerly 
contained pictures of Chicago’s Merchandise Mart, a large office building, 
tendency and capacity of which was to cause purchasers to believe erro- 
neously that such building was respondent’s factory and place of business; 

but that said practice had been voluntarily discontinued by respondent under 
circumstances which indicated that it would not be resumed: 

The Commission was of the opinion that no further corrective action was re- 
quired in the public interest and the charges of the complaint in said 
respect were dismissed. 


Before Ur. Henry P. Alden, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. John J. Toohey, of Chicago, U1., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Concrete Materials 
Corp., a corporation, hereinafter referred to as respondent, has vio- 
lated the provisions of said Act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as Sain eee : 

ParacrapH 1. Respondent is a corporation organized and existing 
under and by virtue of the laws of the State of Illinois with its office 
and principal place of business located at 318-320 West Hubbard 
Street, Chicago, Ill. The respondent is now and for more than 1 
year last past has been engaged in the manufacture and distribution 
of various compounds or materials represented as waterproofing 
agents for treating stone, brick, and cement structures so as to make 
them more resistant to water. Said products are sold under the trade 
name “Comco.” 

Par. 2. The respondent causes said products, when sold, to be trans- 
ported from its place of business in the State of Illinois to purchasers 
thereof located at various points in the several States of the United 
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“States and the District.of Columbia. Respondent maintains, and at 
all times herein mentioned has maintained, a course of trade-in said 
products in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its products, the respondent has 
circulated, and is now circulating, among prospective purchasers 
throughout the United States by United States mails, by means of 
advertising folders, pamphlets, circular letters, labels and other ad- 
vertising material, all of general circulation, many false statements 
and representations concerning its said products. Among and typical 
of such false statements and representations are the following: 

You can now permanently stop all leaks and seepage in concrete, brick, stone 
and tile; also waterproof below water level basements and pits under pressure. 
Comco No. 2, our own waterproofing will do the job. This is a special chemical 
mixture of iron and other chemicals that, when mixed with water only, and 
brushed into the cracks of walls and floors needing repair will permanently 
waterproof and stop leaks under all conditions no matter how Severe. 

For after-construction waterproofing problems in foundations. Permanently 
waterproofs concrete, brick, stone and tile walls and floors from either inside 
or outside. For all classes of construction where a prospective waterproof 
condition is necessary. Successful under all conditions no matter how severe. 

Comeco 6, Comco Transparent Waterproofing. A transparent water repellent 
liquid that effectively seals and waterproofs concrete, brick, stone, stucco, plaster 
or masonry surfaces. Makes surface permanently non-absorbent. 

Comeo 4, Comco waterproofing paste for new construction work. Produces 
a close-meshed concrete that increases strength and permanently waterproofs. 
Makes concrete flow easily around reinforcing. 

Par. 4. Through the foregoing statements and representations here- 
inabove set forth and others similar thereto but not specifically set out 
herein, the respondent represents directly or by implication that its 
product “Comco 2” will permanently stop all leaks and seepage in con- 
crete, brick, stone, and tile; that it will waterproof basements below 
water level and pits under pressure; that said product is a special 
chemical mixture of iron and other chemicals which, when mixed with 
water and brushed into the cracks of walls and floors needing repairs, 
will permanently waterproof and stop leaks in same under all condi- 
tions no matter how severe; that its use will permanently waterproof 
concrete, brick, stone, and tile walls and floors when used either from 
the inside or outside; that its use creates a positive waterproof condi- 
tion for all classes of construction, and successfully waterproofs under 
all conditions no matter how severe; that its product “Comco 6,” trans- 
parent waterproofing, effectively seals and waterproofs concrete, brick, 
stone, stucco, plaster, and masonry surfaces, and makes said surfaces 


* 


~ 
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upon which it is applied permanently nonabsorbent to water; that its 
product, “Comco 4,” waterproofing paste, produces a close meshed 
concrete on any construction work, and increases the strength and per- 
manently waterproofs same; and that its use makes concrete flow easily 
around reinforcing. 

Respondent thereby represents, directly and by implication that its 
said products will permanently waterproof concrete, brick, stone, or 
tile walls or floors, permanently stop all leaks or seepage therein, or 
make the surface thereof permanently nonabsorbent, and that said 
products afford permanent or everlasting protéction to walls, surfaces, 
and structures to which they are applied. 

Par. 5. The foregoing statements and representations are false, mis- 
leading and deceptive. In truth and in fact, respondent’s product 
Comco 2 iron waterproofing, cannot be considered a satisfactory water- 
proofing for permeable brick masonry walls when applied to the inside 
exposed face of said walls. Its use does not create a positive water- 
proof condition for all classes of construction such as concrete, brick, 
stone, and tile walls and floors under all conditions, regardless of how 
severe. Said product will not permanently stop all leaks and seepage 
in concrete, brick, stone, and tile, and will not waterproof basements 
below water level and pits under pressure. Respondent’s said product 
is not a special chemical mixture of iron and other chemicals which, 
when mixed with water and brushed into the cracks of walls and floors, 
will permanently waterproof and stop leaks and cracks under all con- 
ditions. Respondent’s product Comco transparent waterproofing is 
ineffective and of little or no value as a waterproofing for permeable 
brick, masonry and does not effectively seal and waterproof concrete, 
brick, stone, stucco, plaster, or masonry surfaces, and does not make 
the surfaces on which it is applied nonabsorbent to water. Respond- 
ent’s product Comco 4 waterproofing paste is a fatty-acid type of 
water repellent agent. While said product may effect small reductions 
in absorption by capillarity and improve the impermeability, it is not 
satisfactory or effective for below-grade structure where a water- 
proofing agent is needed. The lasting or durable quality of the afore- 
said products is limited at most by the life expectancy of the base to 
which they are applied. The aforesaid products will not permanently 
waterproof concrete, brick, stone, and tile, nor make the surfaces of 
same permanently nonabsorbent to water. While respondent’s water- 
proofing preparations, when expertly applied under certain limited 
conditions of use, may effectively waterproof such structures for vary- 
ing periods of time, the effectiveness is not permanent under any con- 
dition of use. Said preparations will not effectively waterproof con- 
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crete, brick, stone, and tile walls and floors or other masonry structures 
when such surfaces are subjected to water under pressure. ‘There are 
other products and materials on the market like or similar to those of 
respondent, which, when expertly applied under certain limited condi- 
tions of use, are as effective as respondent’s said. products. However, 
no products or materials have yet been developed which are capable of 
coping with all forms of seepage above and below grade. 

Par. 6. In advertising circulars having general interstate circulation 
among customers and prospective customers of respondent corpora- 
tion, above the words printed in heavy black type: 

CONCRETE MATERIALS 
CORPORATION 
appears a picture of a large office building, depicting Chicago’s Mer- 
chandise Mart, said pictorial representation being intended to convey, 
and conveying, the impression that the said building shown therein 
was and is the factory and place of business owned and operated by 
the respondent herein, and from which products manufactured by 
the respondent were, and are, shipped direct to the consumer. 

In truth and in fact, the respondent’s business is neither located in, 
nor operated from, the building so depicted in its advertising, nor 
from any building remotely approaching in size or appearance the 
said building so pictorially displayed in respondent’s said circular. 
While respondent’s premises on West Hubbard Street are in close 
proximity to Chicago’s Merchandise Mart building, there is no con- 
nection, physical or otherwise, between them. 

Par. 7. The use by respondent of the foregoing statements and repre- 
sentations disseminated as aforesaid has had, and now has, the tendency 
and capacity to, and does, mislead and deceive a substantial portion of 
the purchsing public into the erroneous and mistaken belief that such 
statements and advertisements are true and did and does induce a 
substantial portion of the purchasing public to purchase substantial 
quantities of respondent’s said products as a result of such belief, so 
induced. 

Par. 8. The aforesaid acts and practices of respondent as herein 
alleged are all to the injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Report, Frnpines As to THE Facts, anp Orprr 


_ Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 10, 1946, issued and sub- 
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sequently served its complaint in this proceeding upon the respondent, 
Concrete Materials Corp., a corporation, charging it with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of that act. Respondent having elected to file no an- 
swer thereto, testimony and other evidence in support of and in oppo- 
sition to the allegations of the complaint subsequently were introduced 
before a trial examiner of the Commission theretofore duly desig- 
nated by it, and such testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the 
complaint, the testimony, and other evidence, the trial examiner’s 
recommended decision and exceptions thereto filed by respondent, 
briefs in support of and in opposition to the allegations of the com- 
plaint, and oral argument; and the Commission, having considered 
the matter and being fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent is a corporation organized and existing 
under and by virtue of the laws of the State of Illinois, with its prin- 
cipal office and place of business located at 318-320 West Hubbard 
Street, Chicago, Il]. The respondent is now, and for 8 years last past 
has been, engaged in the manufacture and distribution of various 
products for treating stone, brick, and cement structures to make them 
more resistant to water which are sold under the trade name “Comco.” 

Par. 2. The respondent causes its products, when sold, to be trans- 
ported from its place of business in the State of Illinois to purchasers 
thereof located at various points in the several States of the United 
States and the District of Columbia. Respondent maintains, and at 
all times herein mentioned has maintained, a course of trade therein 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of its business, and for the pur- 
pose of inducing the purchase of its products, the respondent has 
circulated, and is now circulating, among prospective purchasers 
throughout the United States, advertising matter by means of folders, 
pamphlets, circular letters, and labels containing many statements 
and representations concerning its products. Among and typical of 
such statements and representations are the following: 


You can now permanently stop all leaks and seepage in concrete, brick, stone 
and tile; also waterproof below water level basements and pits under pressure. 
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Comco No. 2, our own waterproofing will do the job. This is a special chemical 
mixture of iron and other chemicals that, when mixed with water only, and 
brushed into the cracks of walls and floors needing repair will permanently 
waterproof and stop leaks under all conditions no matter how severe. 

For after-construction waterproofing problems in foundations, Permanently 
waterproofs concrete, brick, stone and tile walls and floors from either inside 
or outside. For all classes of construction where a positive waterproof condi- 
tion is necessary. Successful under all conditions no matter how severe. 


Comco 6, Comco Transparent Waterproofing. A transparent water repellent 
liquid that effectively seals and waterproofs concete, brick, stone, stucco, plaster 
or masonry surfaces. Makes surface permanently non-absorbent. 


Comeco 4, Comco Waterproofing Paste for _new construction work. Produces 
a close-meshed conerete * * * and permanently waterproofs. * * *, 

Par. 4. Through the foregoing statements and representations 
hereinabove set forth and others similar thereto but not specifically set 
out herein, the respondent represents directly or by implication that 
its product “Comco 2” (also designated as “Comco 2 Iron Water- 
proofing” and as “Comco No. 2”) will permanently stop all leaks and 
seepage in concrete, brick, stone, and tile; that it will waterproof 
basements below water level and pits under pressure; that said prod- 
uct, when mixed with water and brushed into the cracks of walls and 
floors needing repairs, will permanently waterproof and stop leaks 
in such surfaces under all conditions of water contact; and that its 
use will permanently waterproof concrete, brick, stone, and tile walls 
and floors when used either from the inside or outside and will create 
a positive waterproof condition for all classes of construction under 
all conditions no matter how severe. Respondent further represents 
that its product “Comco 6” (also designated as “Comco Transparent 
Water-proofing”) effectively seals and waterproofs concrete, brick, 
stone, stucco, plaster, and masonry surfaces, and makes said surfaces 
upon which it is applied permanently nonabsorbent to water; and 
that the product “Comco 4” (also designated as “Comco Waterproofing 
Paste”) permanently waterproofs concrete on all forms of new con- 
struction work. 

Par. 5. Such representations are false and misleading. The prod- 
uct “Comco 2 Iron Waterproofing” is a powder composed of 90 per- 
cent metallic iron, 8 percent sand, and 2 percent ammonium chloride. 
To masonry surfaces which have been cleaned with a wire brush and 
subsequently flushed with water and then permitted to dry for 8 
to 24 hours, respondent directs that “Comco 2 Iron Waterproofing” 
be applied with a paint brush in a water mix of heavy consistency. 
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The application of two coatings of the product is represented to be 
sufficient but respondent suggests the addition of a third coat to any 
damp spots which later may appear. 

In experiments conducted by the National Bureau of Standards, 
Comco 2 Iron Waterproofing, applied as directed by respondent, did 
not prevent the penetration of water through a brick wall under 
conditions simulating wind-driven rain. Applied as directed to the 
inside of permeable brick masonry surfaces, such product is not a 
satisfactory waterproofing and its use will not create a positive water- 
proof condition for all classes of construction, such as concrete, brick, 
stone, and tile walls and floors under all conditions of water or 
moisture contact, particularly as against water under pressure, in-- 
cluding some conditions of wind-driven rain. It will not waterproof 
basements below water level and pits when subjected to water under 
pressure. No iron waterproofing has been developed which is capable 
of coping with all forms of seepage above and below grade. 

“Comco 6,” also designated as “Comco Transparent Waterproof- 
ing,” recommended for application by either brush or spray, is com- 
posed primarily of aluminum salts in a mixture of fatty acids. It is 
of little value when applied to highly permeable masonry walls. 
While it will tend to seal the pores in masonry surfaces as against 
capillary penetration, its efficacy in such connection is less than the 
life of the structure and may last for but 5 or 6 years. Comco 6 will 
not seal openings larger than pore spaces which permit water to 
come through in quantity. The product will not effectively seal or 
waterproof concrete, brick, stone, stucco, plaster, or masonry surfaces 
under all conditions of use or make surfaces to which it is applied 
nonabsorbent to water. 

“Comco 4,” also designated as “Comco Waterproofing Paste,” is a 
fatty-acid type of water repelling agent. When properly integrated 
with concerte it will improve impermeability by effecting small in- 
ductions in absorption through capillarity and lessening the incidence 
of honey-comb and similar structural defects. It will not effectively 
waterproof structures below grade which are subjected to water under 
pressure. 

Through the use of the word “waterproof” or words of similar 
import, respondent has falsely represented that its products, when 
applied as directed to masonry units or structures, will render such 
units or structures impervious to and proof against the passage of. 
water and moisture through the life of such masonry under all condi- 
tions of water or moisture contact or exposure. 
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Par. 6. The use by the respondent of the representations referred 
to above has had, and now has, the tendency and capacity to mislead a 
substantial portion of the purchasing public with respect to the nature 
and properties of respondent’s products, and a tendency and capacity 
to cause such portion of the public to purchase substantial quantities 
thereof as a result of the erroneous and mistaken beliefs so engendered. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 

In close proximity to the corporate name respondent’s advertising 
formerly contained pictures of Chicago’s Merchandise Mart, a large 
office building, which depiction had the tendency and capacity to cause 
purchasers to erroneously believe that such building was the factory 
and place of business from which respondent’s products were manu- 
factured and shipped to the consumer. In view of respondent’s volun- 
tary discontinuance of such practice under circumstances indicative 
that it will not be resumed, the Commission is of the opinion that no 
further corrective action is required in the public interest and the 
charges of the complaint in respect thereto are being dismissed. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the testimony and other 
evidence taken before a trial examiner of the Commission theretofore 
duly designated by it, the recommended decision of the trial examiner, 
and the exceptions filed by respondent, briefs in support of and in oppo- 
sition to the allegations of the complaint, and oral argument; and the 
Commission having made its findings as to the facts and its conclu- 
sion that Concrete Materials Corperd ation, a corporation, has violated 
the Federal Trade Commission Act: 

It is ordered, 'That the respondent, Concrete Materials Corp., a cor- 
poration, and its officers, agents, representatives, and employees, di- 
rectly or through any corporate or other device, in Soe with ine 
offering for sale, sale and distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of respondent’s prod- 
ucts now designated as “Comco 2 Tron Watsrproctiie” “Comco 6,” 
and “Comco 4,” or any products of substantially similar composition 
or possessing sabstanvialhe similar properties, under whatever names 
sold, do forthwith cease and desist from: 


* 
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1. Representing in any manner that when used as directed “Comco 
2 Iron Waterproofing,” under all conditions of water or moisture con- 
tact, will waterproof concrete, brick, stone, or tile walls, or floors, 
or stop leaks or seepage in or through masonry structures or surfaces, 
or that such product will waterproof basements below water level or 
pits under pressure. 

2. Using the words “waterproof” or “waterproofing” or words of 
similar import, to describe or refer to “Comco 2 Iron Waterproofing” 
without disclosing that such product will not render masonry struc- 
tures or surfaces impermeable to water under all conditions of contact, 
particularly water under pressure. 

3. Representing in any manner that “Comco 6,” also designated 

as “Comco Transparent Waterproofing,” effectively seals or water- 
proofs permeable concrete, brick, stone, stucco, plaster, or masonry 
surfaces or makes such surfaces nonabsorbent under all conditions of 
water or moisture contact. 

4. Using the words “waterproofing” or “waterproof,” or words of 
similar import, to designate, describe, or refer to “Comco 6,” also des- 
ignated as “Comco Transparent Waterproofing,” without disclosing 
that such product will not seal such large openings in masonry units 
as permit water to penetrate in quantity and that such value as may 
be afforded by use of the product stems from the tendency thereof to 
temporarily seal pores in treated masonry units against capillary pene- 
tration of moisture. ; 

5. Representing in any manner that “Comco 4,” also designated as 
“Comco Waterproofing Paste” waterproofs concrete under all condi- 
tions of water contact; or using the words “waterproofing” or “water- 
proof,” or words of similar import, to describe or refer to such prod- 
uct without disclosing that its use will not render surfaces below grade 
impermeable to water under pressure. 

It is further ordered, That the charges of the complaint directed to 
respondent’s former use in close proximity with its corporate name of 
pictures of a large office building in which respondent did not have a 
place of business be, and the same hereby are, dismissed without preju- 
dice to the right of the Commission to take such further action in the 
future as may be warranted by the then-existing circumstances. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which it has com- 


plied with this order. 
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In THe MATTER oF 


BRISTOL-MYERS CO. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4861. é Complaint, Oct. 28,.1942—Decision, Nov. 15, 1949 


The word “survey” as used in advertising representing that, according to a 
national survey conducted among thousands of dentists, twice as many 
personally used the advertiser-vendor’s tooth paste as any other dentifrice, 
etc., fairly implied, if not the questioning of all dentists, at least the question- 
ing of a representative, unbiased and fair samplings from the profession 
as a whole. 


The preponderant weight of qualified dental opinion, based on clinical experience 
* of many years with thousands of patients, is that soft, well-cooked non- 
fibrous foods are not conducive to gum trouble; that it is immaterial to gum 
health whether the diet of a person is soft or coarse; and that the modern 
American diet provides sufficient gum stimulation. ; 


The word “massage” as used by dentists means a careful downward stroke or 
Squeezing applied to only a quarter inch of the gum margin and teeth, and 
its proper use by laymen requires professional instruction over a consider- 
able length of time. As used, however, in tooth-paste advertisements stat- 
ing that massage with the product concerned will provide needed exercise 
for the gums and stimulation, make them firm and healthy, guard against 
“pink tooth brush” and prevent gum trouble generally, the word means to 
the great majority of the general public a horizonal, vertical, or rotary 
scrubbing of the teeth and all of the gums with the tooth brush, or a similar 
rubbing with the finger, and regardless of the need for and benefits to be 
expected from gum massage as employed by the dentist, it appears that such 
uninstructed “massage” as that contemplated by such advertisements, either 
with or without any dentrifice, does not and will not accomplish such results. 


The preponderant weight of qualified dental opinion, as based. on clinical ex- 
perience, is that even massage, performed as instructed by the dentist is 
not necessary in an undiseased mouth; that a layman is unable to ascertain 
whether or not he is in need of massage; and that no dentrifice adds any 
benefit to gum massage, either through mechanical or chemical action of 
appreciable duration or significance, or therapeutically. 


As respects the representation in the advertisements of a certain toothpaste that 
it would beautify the smile and brighten and whiten the teeth, the Commis- 
sion was of the opinion that the reference to beautification of the smile 
was mere puffery, unlikely, because of its generality and wide variety of 
meaning, to deceive any one factually. 


Where a corporation engaged in the interstate sale and distribution of “Ipana” 
toothpaste from its principal place of business in New York or from its plants 
or warehouses in other States ; along with two advertising agencies employed 
by it to handle, respectively, newspaper and periodical advertising, and 
radio advertising for said product, who, after haying been instructed by it 
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as to the general nature of the advertising desired and the media in which 
to be used, composed and submitted to it for review, approval or change 
advertisements or radio commercials which they then published or broadcast 
in the proper media on preagreed-upon schedules; in advertising said product 
through advertisements in newspapers and periodicals, and by radio com- 
mercials and various other means— 

(a) Represented that, according to a national survey conducted in 1940 among 
thousands of dentists, twice as many dentists personally used Ipana Tooth 
Paste as any other dentifrice, and that more dentists recommended it for 
their patients’ daily use than the next two dentifrices combined ; and thereby 
fairly implied that the questioning of all dentists, or at least a representative 
sampling from the profession as a whole with its some 66,000 practicing 
dentists, showed that of all the dentists in the country twice as many used 
said product as any other, and that said product was their exclusive choice; 
and obviously implied that the reason for the dentists personal choice of 
said product was its quality and overall effectiveness; 

The facts being that the actual sampling conducted by them was from a restricted 
list, not representative of the profession as a whole; only 621 of the 1,983 
dentists who answered listed said product as their preference for personal 
use; the replies indicated only the dentifrice used and recommended ‘most 
often” and not that used and recommended exclusively; and reasons for 
choice included taste or flavor, receipt of free samples, the product’s soap 
content, and the fact that it foamed, that it was “harmless” or easy to use, 
or habit; and out of a total of 880 reasons given for preferring the product, 
372 had no connection with its quality or over-all effectiveness as a dentifrice ; 

(6) Falsely represented that the modern American diet consisted of such soft, 
well cooked, nonfibrous foods that the gums did not get needed exercise and 
stimulation ; that massage with Ipana would provide such exercise and make 
the gums firm and healthy, guard against “Pink Tooth Brush,” and prevent 
gum trouble generally ; 

The facts being that said product, according to the preponderant weight of quali- 
fied dental opinion, was a cleaning agent only, without therapeutic value, and 
with prophylactic value only insofar as it cleansed ; 

With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the mistaken belief that such representations were 
true, and thereby into the purchase of substantial quantities of said product: 

Held, That such acts and practices were all to the prejudice and injury of the 
public, and constituted unfair and deceptive acts and practices under the 
Federal Trade Commission Act. 


As respects the charge in the complaint in said proceeding that respondents 
falsely and misleadingly advertised that in many schools children were 
drilled in rubbing their gums with Ipana and that use of said paste with or 
without massage would beautify the smile and brighten and whiten the teeth: 
it appeared that gum massage was included in the hygienic courses of a 
number of schools, and that no proof was offered that such drilling in massage 
was not with Ipana toothpaste as an adjunct. 

The expression “brighten and whiten the teeth,” as used in respondent’s advertis- 
ing above referred to, according to opinion evidence, meant simply cleaning 
the teeth, and it appeared that while the use of said product would not alter 
the shape, size, contour, permanent color, injuries, malposition, or original 
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luster of the teeth, it would, through the removal of film, debris, food, dirt, 
and surface stains, assist in their cleaning, and the Commission accordingly 
found not sustained the allegation of the complaint that said representation 
was deceptive. 1 

As respects the charge that respondents falsely represented that the use of Ipana 
toothpaste would prevent tooth decay, there was no evidence in the record 
showing that such representation was made. 


‘While two advertising agencies, as noted, participated in the dissemination of the 
advertising found to be false or misleading in the instant matter, the Com- 
mission was of the opinion in the exercise of its sound discretion, and con- 
cluded, that the complaint should be dismissed as to them since they had at 
all times acted under the direction and control of respondent vendor-adver- 
tiser, their employer, with whom rested the final authority and responsibility 
for such advertising, and also for the reason that the practices found to be 
against the public interest would be stopped by the order to cease and desist 
issued against said employer. 


Before Mr. Frank Hier, trial examiner. 

Mr. William L. Pencke for the Commission. 

Mr. Gilbert H. Weil, of New York City, for Bristol-Myers Co. 

Mr. Isaac W. Digges, of New York City, for Pedlar & Ryan, Inc., 
and Young & Rubicam, Inc. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Bristol-Myers Co., 
a corporation, Pedlar & Ryan, Inc., a corporation, and Young & Rubi- 
cam, Inc., a corporation, have violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect. 
thereof would be in the public interest, hereby states its charges in that 
respect as follows: 

ParacrarH 1. Respondent Bristol-Myers Co. is a corporation organ- 
ized under the laws of the State of Delaware, and has an office and 
principal place of business in the International Building, Rockefeller 
Center, New York City. Respondents Pedlar & Ryan, Inc., and 
Young & Rubicam, Inc., are corporations organized under the laws of 
the State of Delaware, and have their respective offices and principal 
places of business at 250 Park Avenue, and 285 Madison Avenue, city 
and State of New York. 

Par. 2. Respondent Bristol-Myers Co. is now, and has been for sev- 
eral years last past, engaged in the sale of Ipana tooth paste, a cos- 
metic preparation as defined in the Federal Trade Commission Act, 
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Respondents Pedlar & Ryan, Inc., and Young & Rubicam, Inc., have 
been advertising agents for respondent Bristol-Myers Co. and have 
participated in the preparation and dissemination of the advertising 
matter to which reference is made herein. : 

Respondent, Bristol-Myers Co., causes its said product when sold, 
to be shipped and transported from its principal place of business in 
the State of New York, or from its plants or warehouses in other 
States, to the purchasers thereof who are located in States other than 
that of the points of origin of such shipments. Said respondent main- 
tains, and at all times mentioned herein, has maintained, a course of 
trade in its said cosmetic preparation, in commerce, between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 38. Respondents, in the course and conduct of their businesses, 
have disseminated and are now disseminating, and have caused and are 
now causing the dissemination of false advertisements concerning said 
Ipana tooth paste by the United States mails and by various other 
means In commerce, as “commerce” is defined in the Federal Trade 
Commission Act; and respondents have also disseminated and are now 
‘disseminating, and have caused and are now causing the dissemination 
of, false advertisements concerning said Ipana tooth paste, by various 
means, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of the said preparation in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act. Said false, misleading, and deceptive statements and representa- 
tions were disseminated and caused to be disseminated by respondents, 
as hereinabove set forth, by the United States mails, by advertisements 
inserted in newspapers and periodicals, by radio continuities and other 
advertising literature, typical examples of which are hereinafter set 
forth. 

Par. 4. By and through the use of the statements and representa- 
tions contained in the following advertisements, to wit, 

Ipana for the Smile of Beauty. 

Compliments and popularity—a solitaire for your finger—phone calls, dances 
and dates. Even without great beauty they’re yours to win and possess. Just 
bring your smile to its sparkling best and eyes and hearts will open to you. 

If you want the kind of smile you can really be proud of, decide today to 


switch to Ipana Tooth Paste and gum massage. 
—keep your teeth clean and white by using Ipana—the yellowish tint on your 


teeth will disappear. 
respondents have represented, and now represent, directly and by im- 
plication, with respect to Ipana tooth paste, that its use will result in 
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the user possessing a beautiful smile and increased popularity and the 
assurance of white teeth free from yellowish tint. 

Par. 5. The foregoing representations are false and misleading. In 
truth and in fact, the smile is a change in facial expression, the most 
notable components of which are a brightening of the eyes and an 
upward curving of the corners of the mouth. It does not necessarily 
involve a display of teeth or gums. <A smile not otherwise pleasing will 
not be rendered so by the possession of good teeth. Beautiful teeth 
will not insure a beautiful smile or social popularity. The beauty of 
human teeth depends primarily upon their conformation, color, ar- 
rangement in the mouth and other natural physical features, and 
teeth which do not possess these natural qualities will not be rendered 
beautiful by the use of Ipana tooth paste either as a dentifrice, a rub- 
bing medium, or both. Such use of Ipana will neither whiten teeth not 

naturally white nor remove the yellow tint natural to the teeth of many 
persons or which results from tobacco or other stains. 

Par. 6. By and through the use of the statements and representa- 
tions contained in the following advertisements, to wit, 

Guard against “Pink Tooth Brush” with the help of Ipana and Massage— 
It may not mean serious trouble, but find out. More than likely it is a warning 
of neglected gums, soft, flabby underworked. And like thousands of dentists 
your dentist may suggest “the healthful stimulation of Ipana massage.” 

That is why the daily use of Ipana and Massage—to help guard against “Pink 
Tooth Brush.” 
respondents have represented, and now represent, directly and by 
implication, with respect to Ipana tooth paste, that its use will avert 
“Pink Tooth Brush” and is of value in the treatment of the causes 
thereof. 

Par. 7. The foregoing representations are false and misleading. 
In truth and in fact, so-called “Pink Tooth Brush” refers to a variety 
of oral conditions of systemic or local origin, in which, after brushing 
the teeth, there is a sufficient flow of blood to color the brush pink. 
Tpana has no significant therapeutic properties of value in the pre- 
vention, treatment, or cure of such conditions, nor is it of any value in 
the treatment of “neglected gums—soft, flabby, underworked,” or of 
any unfavorable condition of the gums. Any beneficial consequences 
to the gums, including “stimulation,” which may result from rubbing 
them with Ipana, are attributable solely to the rubbing. 

Par. 8. By and through the use of the statements and representa- 
tions contained in the following advertisements, to wit, 


Do you know that the 1940 National survey recently conducted among thou- 
sands of dentists revealed the following remarkable fact—Twice as many 
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dentists personally use Ipana Tooth Paste as any other dentrifice preparation. 

Dentists choose Ipana for Personal Use 2 to 1 over any other dentifrice. 

—In a recent nationwide survey, more dentists say they recommended Ipana 
for their patients’ daily use than the next two dentifrices combined. Which 
should help convince you—that for healthier gums, brighter teeth and a more 
attractive smile, you should begin now to massage with Ipana Tooth Paste. 

That is why so many dentists recomemnd massage with Ipana. 

So many dentists suggest the helpful stimulation of Ipana and massage. 
respondents have represented, and now represent, directly and by im- 
plication, that by actual choice twice as many dentists personally use 
Ipana in preference to any other dentifrice preparation; that more 
dentists recommend Ipana for their patients’ personal use than the 
next two dentifrices combined, and that such recommendation con- 
stitutes convincing proof that the use of Ipana is productive of 
healthier gums, brighter teeth, a more attractive smile and will result 
in helpful stimulation to the gums. 

Par. 9. The aforesaid representations. are deceptive and mislead- 
ing. The truth and in fact, the results of the so-called survey furnish 
no sufficient basis for the claims made by respondents. Furthermore, 
the respondent, Bristol-Myers Co., has for many years distributed 
Ipana lavishly and gratuitously among the members of the dental 
profession and in consequence its use by any number or proportion of 
dentists cannot be attributed to the superiority of Ipana to other 
dentifrices or to choice. There are several characteristics which are 
common to all satisfactory dentifrices, including a certain degree of 
cleansing properties, a not unpleasant taste and nonabrasive qualities. 
The personal use by dentists, or their recommendation, of Ipana does 
not furnish any adequate factual basis for respondent’s claim that 
such use or recommendation constitutes a recommendation by such 
dentists that Ipana possesses properties that will contribute to or 
produce healthier gums, brighter teeth or a more winning smile, or 
is superior to other dentifrices. Neither does such recommendation 
or use furnish any sufficient ground for respondent’s representation 
that many dentists recommend “massage with Ipana” or suggest “the 
helpful stimulation of Ipana and massage.” 

Par. 10. By and through the use of the statements and representa- 
tions contained in the following advertisements, to wit, 

eiern we eat nowadays do not give our gums the work they need to keep them 
firm and healthy—so they often become soft and susceptible to trouble. That’s 
why so many dentists suggest massage with Ipana Toothpaste. 

That’s why so many dentists say—Give your gums the healthful stimulation 
of Ipana Toothpaste—and massage. —it gives your gums the kind of stimulation 
they need to help guard against gum trouble. 
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—but when used with massage Ipana helps to give our gums the exercise and 
stimulation they fail to get from the soft, creamy foods we eat—a stimulation 
they need to help guard against gum trouble. . 

Safeguard the health of your gums— 

Twice each day brush your teeth and massage your gums with this famous tooth 
paste. Don’t let neglect mark you down for serious gum trouble, but help your- 
self to healthier gums, brighter teeth and a winning smile with Ipana. 

Because Ipana is especially designed not only to clean and brighten teeth, but, 
when used with massage, to help give gums the stimulation they do not get from 
the soft, well cooked foods we eat—the exercise they need to keep them from 
becoming susceptible to gum trouble. 

For when you massage with Ipana you can actually feel its stimulating effect 
upon your gum tissues as lazy gums start to waken and circulation speeds up. 
And that helps bring greater health tc your gums and consequently more radiance 
to your smile. 

You'll notice an invigorating “tang’—exclusive with Ipana and massage. That 
tells you circulation is speeding up within the gums—helping gums to gain new 
firmness and new:strength. 

—a new firmness to your gums—a brighter luster to your teeth and naturally 
more charm and attractiveness to your smile. 

Teeth are seldom bright and sparkling when our gums are soft and tender— 
help yourself to healthier gums, brighter teeth and a more attractive smile. 

For Ipana not only cleans the teeth thoroughly, brilliantly—. 

—unless gums are firm and healthy teeth are seldom at their sparkling best. 
That’s why so many dentists recommend the faithful use of Ipana Tooth Paste 
and gum massage. 

Protect your teeth from decay by using Ipana. 

Children are drilled in Gum Massage in many schools (Depiction of school-boys 
using tooth brushes). 

Ipana, with massage—help your gums to a healthier more resistant firmness. 


respondents have represented and now represent, directly and by im- 
plication, that the current American diet consists of “soft,” “creamy,” 
“well-cooked” foods; that this diet does not give the gums sufficient 
work, exercise, and stimulation, in consequence of which they tend 
to become soft, tender, and susceptible to gum trouble; that the use of 
Ipana will be beneficial to the gums by stimulating them and arous- 
ing circulation therein, and imparting strength, firmness and health 
thereto, and will render the user less susceptible to, and protect 
against, gum trouble; that this increased firmness, strength and health 
will result in brighter and more lustrous teeth and a more engaging 
smile; that the use of Ipana will prevent decay of the teeth, and that 
in many schools children are drilled in rubbing their gums with 
Ipana. | 

Par. 11. The aforesaid advertisements are deceptive and mislead- 
ing in material respects. Respondents’ claim of benefit to the gums 
and teeth is predicated on the false assumption that the present 
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American diet consists of “soft,” “creamy,” “well-cooked” foods; that 
this diet does not “exercise” the gums and that in consequence they 
tend to develop unfavorable conditions. In truth and in fact, the 
human diet now consists and always has consisted, of animal and 
vegetable products. The methods of cookery used in this country 
today are essentially those which have been used for hundreds of 
years, and whether food should be thoroughly cooked or the con- 
trary depends now, as always, upon the individual taste. Only in 
inconsequential respects, so far as teeth and gums are directly, or 
systematically, concerned, does the diet of today differ from that of 
centuries ago. No diet of any character serves to exercise the gums. 
The gums are those tissues which invest the necks of teeth and cover 
the alveolar parts of the jaws. They are nonmuscular, as immobile 
as the toenails and are wholly incapable of “exercise” in any unusual 
sense of the word. The gum tissues themselves are capable of a degree 
of expansion and contraction based on biologic changes induced by 
heat, cold, or friction, but the different amount or duration of ex- 
pansion or contraction caused by the friction of various diets in the 
process of eating is inconsequential. The firmness and health of 
gums is primarily dependent upon the general condition of the sys- 
tem and supporting mechanism of teeth and will not be enhanced or 
improved or affected by the use of Ipana either as a dentifrice, as a 
rubbing medium, or both, nor will the use be protected against gum 
troubles or rendered less susceptible thereto. Any benefit that may 
result from rubbing Ipana on the gums is due solely to the rubbing 
and not to the Ipana. Respondents’ claim that a stimulating effect 
on the gums can be felt when Ipana is rubbed on them, and that this 
shows that lazy gums are awakening and circulation is speeding up 
is untrue. The so-called “tang” is nothing more than a sensory re- 
action of the nerve ends in the mouth and gums due to a short ex- 
posure to the small quantity of volatile aromatic oils in Ipana. Said 
oils have no stimulating effect upon the circulation in the tissues 
because of their brief contact therewith, the smallness of the amounts: 
and their further dilution with saliva. Ipana will not help to bring 
health to the gums nor radiance to the smile. There are many con- 
ditions of the gums to which massage is detrimental rather than 
beneficial. The “brilliance,” “brightness,” “luster,” and “sparkle” of 
teeth is due to the natural qualities of the tooth enamel. The teeth of 
some people possess these qualities; those of others do not and will 
not acquire them or any of them through the use of Ipana, whether 
it is rubbed on the gums or used as a dentifrice or both. The user of 
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Ipana will not be protected against tooth decay nor will his resistance 
to gum ailments be increased. The use of Ipana as a rubbing medium 
for the gums is not taught in schools. The only value of Ipana Tooth 
Paste is as a not unpleasant adjunct to the use of the toothpaste in 
cleansing the teeth. 

Par. 12. The aforesaid quoted statements and representations, 
made and disseminated by respondents, are not inclusive, but are set 
forth as typical examples. Many other statements and representa- 
tions of similar import and meaning have been, and are, disseminated 
by respondents but are not specifically set out herein. . 

Par. 13. The use by respondent of the foregoing false, deceptive, 
misleading and exaggerated statements, representations and depic- 
tions with respect to Ipana tooth paste has had, and now has, the 
capacity and tendency to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that said statements and representations were true and into the 
purchase of substantial quantities of Ipana tooth paste because of 
said erroneous and mistaken belief. 

Par. 14. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 28, 1942, issued and subse- 
quently served upon the respondents named in the caption hereof its 
complaint, charging said respondents with the use of unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
that act. After the respondents had filed their joint answer to the 
complaint, testimony, and other evidence in support of and in oppo- 
sition to the allegations of said complaint were introduced before 
Frank Hier, a trial examiner of the Commission theretofore desig- 
nated by it, and such testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission upon the 
complaint, the respondents’ answer thereto, testimony and other evi- 
dence, the trial examiner’s recommended decision, written briefs, and 
oral arguments of counsel; and the Commission, having duly consid- 
ered the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its find- 
ings as to the facts and its conclusion drawn therefrom. 
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Paracrapn 1. The respondent, Bristol-Myers Co., is a corporation. 

organized under the laws of the State of Delaware, with an office and 
its principal place of business located in the International Building, 
Rockefeller Center, New York, N. Y. The respondents, Pedlar & 
Ryan, Inc., and Young & Rubicam, Inc., are corporations organized 
under the laws of the State of New York, and these respondents have 
their respective offices and places of business at 250 Park Avenue and 
285 Madison Avenue, in New York, N. Y. : 
_ Par. 2. Respondent Bristol-Myers Co. is now, and for many years 
last past it has been, engaged in the sale of Ipana tooth paste, a cos- 
metic preparation as defined in the Federal Trade Commission Act. 
Said respondent causes this product, when sold, to be shipped and 
transported from its principal place of business in the State of New 
York, or from its plants or warehouses in other States of the United 
States, to purchasers thereof who are located in States other than 
those of the points of origin of such shipments and in the District of 
Columbia. Respondent, Bristol-Myers Co., maintains, and at all times 
mentioned herein it has maintained, a regular course of trade in its 
said cosmetic preparation in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. Respondents, Pedlar & Ryan, Inc., and Young & Rubicam, 
Inc., are both engaged in business as advertising agencies, acting as 
professional counsel in advertising matters, and in this capacity each 
of said companies has been employed by respondent Bristol-Myers 
Co., the former from 1925 to 1944, handling newspaper and periodical 
advertising in the promotion of Ipana tooth paste, and the latter from 
1937 to the date of the hearings in this proceeding, handling radio 
advertising for said product. Pursuant to such employment, the ap- 
propriate one of these agencies, after having been instructed by re- 
spondent Bristol-Myers Co. as to the general nature of the advertising 
desired and the media in which it was to be used, would compose the 
advertisements or radio commercials, submit them to respondent 
Bristol-Myers Co. for examination, review, approval, or change, and 
then have said advertisements published or broadcast in the proper 
media on a prearranged and preagreed upon schedule. Respondents 
Pedlar & Ryan, Inc., and Young & Rubicam, Inc., thus participated in 
the preparation and in the dissemination of the advertising material 
to which reference is hereinafter made, but in connection with which 
the primary and final authority rested with respondent Bristol- 
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Par. 4. In the course and conduct of their businesses, and for the 
purpose of inducing the purchase of Ipana tooth paste, the respond- 
ents have disseminated, and are now disseminating, and have caused 
and are now causing, the dissemination, by the United States mails, 
through advertisements inserted in newspapers and periodicals, by 
radio commercials, and by various other means in commerce, as “con- 
merce” is defined in the Federal Trade Commission Act, of many 
advertising statements and representations concerning said product. 

Par. 5. Inthe manner and for the purpose aforesaid, the respond- 
ents have represented (1) that, according to a national survey con- 
ducted in 1940 among thousands of dentists, twice as many dentists 
personally use Ipana tooth paste as any other dentifrice, and (2) that 
more dentists recommend Ipana for their patients’ daily use than the 
next two dentifrices combined. 

Par. 6. The survey referred to in said representations consisted of 
sending to each of 10,000 dentists, whose names were taken from the 
subscription lists of the two publications Oral Hygiene and Dental 
Survey, a questionnaire containing, among other queries, the questions, 
“What dentifrice do you personally use most often?” and “Is denti- 
frice named above also the one you recommend most often to patients?” 
1,983 of these questionnaires were returned, containing 2,467 replies to 
the question “What dentifrice do you personally use most often?” and 
these replies indicated that 621 of the dentists answering this question 
chose Ipana tooth paste, with its 4 nearest competitors being chosen 
by 258, 189, 144, and 128 dentists, respectively; 706 other replies to 
this question were divided among 19 other named brands, 189 returns 
were classified without explanation as “Miscellaneous,” 225 indicated 
that the answering dentists preferred no particular brand or type of 
dentifrice, and 9 of the dentists stated that they use the tooth brush 
only. The original returns had been destroyed and only the tabulation 
therefrom made up by the respondents was available. The excess of 
484 replies over the 1,983 returns was not explained in the tabulation, 
and if this excess was due to multiple choices of dentifrices, the dis- 
tribution of such multiple choices was neither explained nor accounted 
for. The same relative situation was revealed in answers to the 
question “Is dentifrice named above also the one you recommend most 
often to patients?”, there being 1,405 returns, containing 1,674 an- 
swers to the effect that the answering dentists recommend to patients 
the same dentifrices which they personally use most often (413 of 
whom personally use Ipana), and 578 returns, containing 793 answers 
to the effect that the answering dentists do not recommend to their 
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patients the same dentifrice which they personally use (208 of these 
personally using Ipana). Other surveys conducted in 1941 and 1944 
revealed substantially similar situations. 

Par. 7. (a) There are in the United States approximately 66,000 
practicing dentists. The representations above referred to fairly 
imply, and a reader might. reasonably infer therefrom, that the pref- 
erence for personal use and the recommendation to patients to use 
Ipana was by the Nation’s 66,000 dentists as a profession. The phrase 
“survey” used in the respondents’ advertising fairly implies, if not ~ 
the questioning of all dentists, at least a representative, unbiased and 
fair sampling from the profession as a whole. The representations 
reasonably imply that of all the dentists in the country twice as many 
use Ipana tooth paste as any other dentifrice and that more of them 
recommend Ipana for their patients’ daily use than recommend the 
next two dentifrices combined. They also reasonably imply that the 
survey disclosed that Ipana tooth paste is the exclusive choice of such 
dentists. : 

(6) These implications are false and misleading in that the actual 
sampling conducted by the respondents was from a restricted list of 
dentists, not representative of the dental profession as a whole, com- 
prising replies from less than 2,000 of the Nation’s 66,000 dentists, 
and even then containing a sufficient number of apparent multiple 
choices unaccounted for to make the results wholly unreliable. They 
are misleading for the further reason that out of the 1,983 dentists 
answering the questionnaire only 621 listed Ipana tooth paste as their 
preference for personal use, the survey thus failing completely to 
justify the respondents’ claim of overwhelming popularity of Ipana 
among the Nation’s dentists; and the implications are clearly false in 
that the answering dentists indicated only the dentifrices they use and 
recommend “most often” and not the dentifrices which they use and 
recommend exclusively. 

(c) The respondents’ representations also carry the unmistakable 
inference and obviously convey the impression that the underlying 
reason for the personal choice of Ipana tooth paste by the Nation’s 
dentists is the quality.and over-all effectiveness of such product. The 
respondents’ own. tabulation, of the replies received from the ques- 
tionnaires shows on its face that this is not the case. Of the 621 
dentists selecting Ipana as their choice for personal use providing 
880 answers to the question “What is the most important single reason 
why you use the above dentifrice most often?” 158 gave as the reason 
the taste or flavor of the. dentifrice, 83 said the choice was due to the 
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fact that they receive free samples, 26 liked Ipana best because of its. 

soap content and the fact that it foams, 15 because it is “harmless,” 

18 because it is easy to use, 12 preferred it from habit, and 65 answers. 

were classified as “Miscellaneous.” Thus, the tabulation shows that 

out of a total of 880 reasons given for preferring Ipana tooth paste, 

372 of them had no connection whatever with the quality or over-all — 
effectiveness of the product as a dentifrice. 

(d) The Commission is of the opinion, therefore, and finds, that 
the representations referred to in paragraph 5, and the reasonable 
implications thereof and ultimate impressions to be drawn therefrom, 
were and are false and deceptive in some respects and misleading as a 
whole, and that the advertisements in which said representations were 
made have been and are false advertisements. 

Par. 8. By means of newspaper and periodical advertising and 
radio continuities, the respondents have further represented to the 
public (1) that the modern American diet consists of such soft, well- 
cooked, nonfibrous foods that the gums do not get the exercise and 
stimulation they need, and (2) that massage with Ipana will provide 
such exercise and stimulation, will make the gums firm and healthy, 
guard against “Pink Tooth Brush,” and prevent gum trouble gen- 
erally. 

Par. 9. (a) The preponderant weight of qualified dental opinion, 
based on actual clinical experience of many years with thousands 
of patients, is that- soft, well-cooked, nonfibrous foods are not con- 
ducive to gum trouble; that it is immaterial to gum health whether 
the diet of a person is soft or coarse; and that, contrary to the re- 
spondents’ representations, the modern American diet provides suffi- 
cient gum stimulation. 

(6) The term “massage,” as used by dentists, means a careful, 
downward stroking or squeezing pressure applied to only a quarter 
inch of the gum margin and teeth, and its proper use by laymen re- 
quires professional instruction over a considerable length of time. 
The record in this proceeding contains a great deal of discussion pro 
and con on the question whether this properly instructed massage will 
or will not stimulate circulation in the gums, whether or not Ipana 
or any other dentifrice used in connection therewith is useful or 
beneficial as a cleansing or therapeutic agent, whether histamine is a 
hormone or something else, and the vascular effects of epinephrine, 
benzedrine, and ultraviolet rays. As used in the respondents’ ad- 
vertisements, however, the unqualified term “massage” means to the 
great majority of the general public a horizontal, vertical, or rotary 
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scrubbing of the teeth and all of the gums with the tooth brush, or a 
similar rubbing with the finger, and regardless of the need for and 
benefits to be expected from gum massage as employed by the dentist, 
the record is clear that such uninstructed “massage” as that contem- 
plated by the respondents’ representations, either with or without 
Ipana tooth paste or any other dentifrice, does not and will not stimu- 
late circulation in the gums, impart firmness and health structure 
thereto, or prevent gum trouble in general, or “Pink Tooth Brush” 
in particular. Moreover, the preponderant weight of qualified dental 
opinion, based on clinical experience, is that even massage as carefully 
instructed by the dentist and properly performed is not necessary in 
an undiseased mouth, that a layman is unable to ascertain whether 
or not he is in need of massage, and that neither Ipana-nor any other 
dentifrice adds any benefit to gum massage, either through mechanical 
or chemical action of appreciable duration or significance, or thera- 
peutically. The preponderant weight of the same opinion is that 
Ipana tooth paste is a cleansing agent only, without therapeutic value, 
and with such prophylactic value only insofar as it cleanses. | 

(c) For the reasons stated, the representations referred to in para- 
graph 8 were and are false and deceptive, and the advertisements 
wherein said representations were made have been and are false 
advertisements. 

Par. 10. The respondents have also represented in their advertis- 
ing (1) that in many schools children are drilled in rubbing their gums 
with Ipana, and (2) that the use of Ipana tooth paste, with or without 
massage, will beautify the smile and brighten and whiten the teeth; 
and the complaint charged that both of these representations were 
misleading and deceptive. As it relates to the representation that 
school children are drilled in rubbing their teeth with Ipana, the 
evidence is that gum massage is included in the hygienic courses of 
a number of schools, and no proof was offered that such drilling in 
massage was not with Ipana tooth paste as an adjunct. Accordingly, 
the record does not show and the Commission does not find that this 
representation was untrue. Concerning the representation that Ipana 
tooth paste will beautify the smile and brighten and whiten the teeth, 
the Commission is of the opinion that the reference to beautification 
of the smile was mere puffery, unlikely, because of its generality and 
widely variant meanings, to deceive anyone factually. As used in 
the advertising, the expression “brighten and whiten the teeth,” accord- 
ing to the opinion evidence, means simply cleaning the teeth, and the 
record shows that while the use of Ipana will not alter the shape, 
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size, contour, permanent coloration, injuries, malposition, or original 
luster of the teeth, it will, through the removal of film, debris, food, 
dirt, and surface stains, assist in the cleaning of them. The Commis- 
sion therefore finds that the allegation of the complaint that this 
representation was deceptive has not been sustained. 

The complaint further charged that the respondents have falsely 
represented that the use of Ipana tooth paste will prevent tooth decay. 
There is no evidence in the record showing that ay si An 
was ever made. 

Par. 11. The use by the respondents of the false, dscoptive and 
misleading representations, disseminated as aforesaid, with respect to 
the product, Ipana tooth paste, has the capacity and tendency to mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such representations are true 
and, because of such erroneous and mistaken belief, into the purchase 
of substantial quantities of said product. 


CONCLUSION: 


The acts and practices of the respondents as herein found (excluding 
those referred to in par. 10) are all to the prejudice and injury of 
the public and constitute unfair and deceptive acts and practices 
within the intent and meaning of the Federal Trade Commission 
Act. 

The Commission is of the opinion, however, and in the exercise 
of its sound discretion concludes, that the complaint in this proceeding 
should be dismissed as to the respondents Pedlar & Ryan, Inc., and 
Young & Rubicam, Inc. This is for the reason that, although these 
respondents participated in the dissemination of the advertising found 
_ to be false or misleading, they at all times acted under the direction 
and control of respondent Bristol-Myers Co., their employer, with 
whom rested the final authority and responsibility for such advertis- 
ing, and for the further reason that the practices found to be against 
the public interest will be stopped by the order to cease and desist 
issued against Bristol-Myers Co. 

Commissioner Carson not participating. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondent’s answer 
thereto, testimony and other evidence taken before a ‘trial examiner 
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of the Commission theretofore duly designated by it, the trial ex- 
aminer’s recommended decision, written briefs, and oral arguments. 
of counsel; and the Commission, having made its findings as to the 
facts and its conclusions that the respondents have violated the pro- 
visions of the Federal Trade Commission Act: 

It is ordercd, That the respondent, Bristol-Myers Co., a corpora- 
tion, and its officers, agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the of- 
fering for sale, sale or distribution of the cosmetic preparation, Ipana 
tooth paste, or any other preparation of substantially similar com- 
position or possessing substantially similar properties, whether sold 
under the same name or under any other name, do forthwith cease 
and desist from: 

1. Disseminating, or causing to be disseminated, by means of the 
United States mails, or by any other means in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, any adver- 
tisement which represents, directly or by implication— 

(a) That twice as many dentists in the United States personally 
use Ipana tooth paste as any other dentifrice, or that any greater 
proportion or number of dentists use said product than is the fact; 

(6) That more dentists in the United States recommend Ipana tooth 
paste for use by their patients than any other two dentifrices com- 
bined, or that more dentists recommend said product than is the fact; 

(c) That the use of of Ipana tooth paste with massage will prevent 
“Pink Tooth Brush” or aid in the treatment of its causes; 

(d) That Ipana tooth paste has any significant therapeutic value in 
the treatment of mouth, tooth, or gum diseases; . 

(e) That modern or current diets, or soft, well-cooked foods, do 
not give the gums the exercise and stimulation they need, or that such 
diets or foods make the gums susceptible to trouble; | 

(f) That massage with Ipana tooth paste stimulates circulation in 
the gums, imparts firmness or health to the gums, or prevents gum 
trouble. 

2. Disseminating, or causing to be disseminated, any advertisement, 
by any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said product, which 
advertisement contains any of the representations prohibited in para- 
graph 1 hereof. ge 

It is further ordered, For the reasons set forth in the Commission s 
findings as to the facts in this proceeding, that the complaint herein 
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be, and it hereby is, dismissed as to the respondents, Pedlar & Ryan, 
Inc., and Young & Rubicam, Ine. 

Lt is further ordered, That the respondent, Bristol-Myers Co., shall, 
within 60 days after service upon it of this order, file with the Com- 
mission a report in writing, setting forth in detail the manner and 
form in which it has complied with this order. 

Commissioner Carson not participating. 
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In THE Marrer or 


ig Gee BAUM TRADING UNDER HIS OWN NAME AND 
AS THE MEGA-EAR-PHONE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 5408. Complaint, Nov. 30, 1945—Decision, Nov. 15, 1949 


Where an individual engaged in the interstate sale and distribution of a device 
designated as the “Mega-Ear-Phone,”’ which was recommended for the cor- 
rection of deafness and other ear conditions, and which was composed of 
processed silk with a disk or drum at one end and side walls which extended 
from the disk in the form of four small flexible cones called “accumulators,” 
intended, when inserted into and along the outer channel of the ear to bring 
the disk in contact with the ear drum, to expand with the ear and effectively 
convey sound impulses; in advertising his said product through the mails, 
newspapers and by booklets, letters and other advertising literature— 

(a) Represented that said device relieved deafness, eliminated head noises, and 
enabled a deaf person to hear irrespective of the cause and degree of deafness; 
and that use thereof would restore and improve hearing; and would restore 
the natural flow of wax in the ear and promote the ear’s health in general; 

The facts being that the placing of said device in the auditory canal and against 
the ear drum would have no effect on the perceptive or nerve type of deafness, 
and no favorable influence in the conductive type of cases where there is 
impairment of the ossicles or bone mechanism of the middle ear; and it 
would not in other respects accomplish the results above claimed therefor ; 

(b) Falsely represented that it would cause thickened membranes of the ear 
drum to become thinner and would restore elasticity and the proper degree 
of moisture to the ear drum; that a distended ear drum and dislocated ossicle 
of the middle ear would be corrected by the use of the device and thereafter 
held in proper position; and that said device served as a perfect substitute 
for punctured, perforated, ruptured, or destroyed ear drums ; 

(c) Falsely represented that it would not injure the most sensitive and delicate 
ear and was the latest and most effective device for impaired hearing and 
deafness and fulfilled every requirement for relief thereof, and that it was 
beneficial in cases of nervous deafness; the facts being that injury to the 
ear might result through the manner in which said device was inserted or 
removed, and use thereof coincident with suppuration of the middle ear might 
interfere with ear drainage; and other claims therefor were likewise false; 

(d) Represented that the shape of the ear was necessarily as indicated in cer- 
tain drawings set forth in his advertisments, and that the exact position and 
placement of his device in the user’s ear was the same as that portrayed in 
the drawings; and that the result to be obtained by use of said device 
would be the same as indicated by the designated placements as drawn ; 

The facts being that the auditory canal and membrane varies among individuals 
in respect to shape and pattern and frequently depart from the contours 
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described in his advertising; and there was no assurance that the device 
would assume the exact position and placement in the ear canal as por- 
trayed ; 

(e) Falsely represented that the inflation treatment for deafness for catarrh 

. was harmful, and that his device was a proper substitute therefor in the 
treatment of such cases; 

(f) Falsely represented that he could determine the proper size of device for 
any particular customer solely by the answers to questions listed on the 
“Information Blank’; the facts being it is not possible to determine the 
size of the auditory canal and the proper size of the device to be furnished 
solely on the basis of answers to the questions listed ; and 

(g) Failed to reveal in his said advertising facts material with respect to the 
consequences which might result from the insertion, removal, or use of said 
device under customary conditions, in that unsupervised use by persons 
suffering from ear disorders of the applicator, syringe, inserter tube, and 
metal: tweezers included with the outfit, was attended with the danger of 
eausing serious traumatic injury to the ear, particularly the membrane 
or drum and certain of the ossicles ; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that said representations were true, and 
that use of said device and the manner of insertion and withdrawal thereof 
were free from danger, and thereby to induce its purchase of his said prod- 
ucts: f 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


As respects the fact that the testimony in said proceeding included (1) that of a 
scientific witness, who testified on behalf of respondent, on the basis of his 
experience with the device, that it was effective in treating hearing losses 
due to perforation of the ear drum and in his opinion as an artificial drum 
when placed in contact with the perforated area, thereby inducing backfire 
from the Eustachian tube, which might be interfering with sound impulses 
being conveyed through the middle ear; (2) testimony of eight users of the 
device, members of the public, who expressed the opinion that they had 
experienced improvement in their hearing coincident with such use; and 
(8) testimony of three scientific witnesses—including two who based their 
opinions in part on the clinical experience of army hospitals which used 
the device for test purposes on a selected cross-section of patients—that it 
had no therapeutic value: 

The Commission was of the opinion, in view of the pertinent facts concerning 
deafness, the functioning of the ear, and the nature of said device, that the 
views of the scientific witnesses that the device had no beneficial effect in 
the treatment of or as a mechanical aid in cases of deafness or partial deaf- 
ness, outweighed the evidence submitted to the contrary. 


Before Mr. Henry P. Alden, trial examiner. 

Mr. Charles \S. Cox for the Commission. 

Buckley & Danzansky, of Washington, D. C., and Mr. Nathan Grif- 
fith, of Philadelphia, Pa., for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Edward ‘Baum, an 
individual, hereinafter referred to as the respondent, has violated the 
provisions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect. as follows: 

ParacGrapH 1. Respondent Edward Baum is an individual, and has 
his office and principal place of business at 6114 Carpenter Street, 
Philadelphia, Pa. He trades and does business under his own name 
and also the name “The Mega-Ear-Phone.” 

Par. 2. Respondent is now, and has been for more than 4 years last 
past, engaged in the business of advertising, selling, and distributing 
a device designated “The Mega-Ear-Phone.” Said device is made of 
an oiled silk material and consists of four truncated hollow cones with 
diaphragm and is designed for insertion in the external auditory 
canal. 

Par. 3. Respondent causes said device, when sold, to be transported 
from his place of business in the State of Pennsylvania to the pur- 
chasers thereof located in various States of the United States other 
than the State of Pennsylvania and in the District of Columbia and 
at all times mentioned herein has maintained a course of trade in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 4. In the course and conduct of his aforesaid business, respond- 
ent has disseminated and is now disseminating, and has caused and is 
now causing the dissemination of, false advertisements concerning his 
said device by the United States mails and by various other means in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act ; and respondent has also disseminated and is now disseminat- 
ing, and has caused and is now causing the dissemination of, false: 
advertisements concerning his said device, by various means, for the 
purpose of inducing, and which are likely to induce, directly or in- 
directly, the purchase of his said device in commerce, as “commerce” 
is defined in the Federal Trade Commission Act. Among and typical 
of the false, misleading, and deceptive statements and representations 
contained in said false advertisements, disseminated and caused to be 
disseminated, as herein above set forth, by the United States mails, 
by advertisements inserted in newspapers, and by booklets, letter- 
heads, and other advertising literature, are the following: 
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DEAFNESS, THE MEGA-EAR-PHONE 


A comfortable, invisible (non-rubber) ear device, relieves 
CATARRAH, DEAFNESS. Stops Head Noises. Makes Words More 
Plainly Understood. A perfect substitute for ruptured or destroyed 
ear drums. Easily inserted. Immediate results. 

A prompt reply will bring “quick relief”. 


After considering every word in the booklet (we urge you to do this) you'll 
understand why and how the MBGA-EAR-PHONE relieves Deafness. To re- 
store Hearing, some artificial means must correct disordered Har Parts, or 
replace those Partially or Wholly Destroyed.— 

THE MEGA-EAR-PHONE COMES NEARER CORRECTING OR REPLACING 
- THE NATURAL EAR DRUM AND TINY EAR BONES than any known device. 
Sometimes the drum distended and thickened (Fig. 2, p. 8)—Perforated, Punc- 
tured or ruptured (illustrated on pp. 10 and 11)—Sometimes entirely gone (pp. 
12 and13). In these varied conditions the distention is corrected, cavity sealed— 
the Gap is bridged, Irritation barred, membrane thinned—natural waxy secre- 
’ tion (Har-Wax) restored and the Ear’s Health—in general—Promoted by the 
MEGA-EAR-PHONE. 

Relief—perhaps a new world—is within your reach for a nominal sum of 
$10—. 

To correct the many causes of Deafness or impaired hearing, the MEGA-EAR- 
PHONE is in reality the embodiment of practical and scientific principles, ful- 
filling in every detail every requirement of a perfect device, proving a substitute 
when the natural drums are partially or entirely destroyed, perforated, rup- 
tured, or punctured, and acting precisely the same as the natural Drum; espe- 
cially when the drum has become thickened, deadened, relaxed and weakened, 
or in bone separation, the MHGA-EAR-PHONE supplies the deficiency. 

Directions for inserting and the use of the Mega-Har-Phone—. Make sure 
that the canal is free from wax or accumulation of any kind—mop gently until 
dry, using cotton twisted around wooden applicator—Hold the inserter with 
phone engaged—push gently inward—until contact is felt with the natural drum, 
which is about one inch from the external meatus or opening. 

If there is any doubt that the phones are not in the proper position—the re- 
verse end of the tube should be used—. The four sound accumulators act not 
unlike a bushing, adheres to the channel walls and retains the device in posi- 
tion—. The only necessity for the removal of the phones will be the accumula- 
tion of ceramen (Har Wax)—and removal—is easily accomplished with a small 
pair of tweezers. 

The next illustration shows the appearance of the Internal Har when the 
condition is corrected by the proper application of the Mega-Har-Phone, 

CATARRHAL DEAFNESS RESULTING IN DISTENDED DRUM AND DIS- 
LOCATED OSSICLES CORRECTED BY THE MEGA-KAR-PHONE * * #* 
(Drawing of cross-section of an ear showing Mega-Ear-Phone in position). It 
exerts gentle pressure on the Drum, restoring and pushing it back into its natural 
position, where it is retained. At the same time it gradually and gently brings 
the little bones to the correct angle, restoring them to their proper alignment, 
It takes away the strain and pressure on the Inner Drum. The head noises and 
other annoying Symptoms are suppressed and the hearing materially improved. 
This is the starting point towards recovery. 
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TOTAL DESTRUCTION OF DRUM AND OSSICLES. 

(Drawing of cross-section of an ear with drum destroyed, leaving inner ear 
exposed. This drawing is followed by another similar thereto, but with a drawing 
of the Mega-Har-Phone in position for such cases. ) 

This illustration shows the wonderful effectiveness of The Mega-Har-Phone in 
this condition. It takes the place of both Ear Drum and Ossicles, which are 
entirely destroyed. It bridges the gap from the rim of the Drum to the stump of 
the stirrup bone attached to the Inner Drum; fulfilling every requirement of a 
mechanical substitute, hermetically sealing the cavity of the delicate Middle Ear, 
the accumulators of the appliance transmitting the concentrated sounds directly 
to the Inner Drum. 

Nervous deafness—the Mega-Ear-Phone proves of great benefit in such cases, 
by increasing the sound vibration, sustaining the Drum and stimulating and 
training the weak and feeble nerve to more acutely perceive the sound impression 
and convey it more quickly. 

The Mega-Ear-Phones are sent to you in a case containing six pairs and all the 
hecessary accessories to enable one to take care of one’s self. (The correct size 
is determined from your answers on the information blank.) (In this manner a 
perfect fit is assured.) 

Par. 5. By use of the representations hereinabove set forth in para- 
graph 4 and other representations similar thereto, not specifically set 
forth herein, respondent represents that his device “MEGA-EAR- 
PHONE?” relieves deafness, eliminates head noises, and enables a deaf 
person to hear, irrespective of the cause and degree of deafness; that 
its use will restore hearing; that it will restore the natural flow of wax 
in the ear and the ear’s health in general; that it causes thickened 
membranes of the ear to become thinner and restores the proper degree 
of moisture and elasticity to the ear drum; that a distended ear drum 
and dislocated ossicles will be corrected by the use of said device and 
thereafter held in proper position; that it serves as a perfect substi- 
tute for punctured, perforated, ruptured or destroyed ear drums; that 
it will not injure the most sensitive and delicate ear, and is the latest © 
and most effective device for impaired hearing, hardness of hearing 
and deafness, and fulfills every requirement for the relief thereof; that 
the inflation treatment for deafness from catarrh is harmful and that 
respondent’s device is the proper substitute therefor in the treatment 
of such cases; that the cross-sections of the human ear are as indicated 
in the drawings and said advertisements, and that the exact position 
and placement of respondent’s device in the user’s ear is the same as 
that indicated in the drawing; that the results to be obtained by the 
use of said device will be that as indicated by the designated corrected 
placements as drawn; that said device is beneficial in cases of nervous 
deafness and that respondent can determine the proper size of his 


184 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 46 F. T. C, 


said device for any particular customer solely from the answers to 
questions listed on the “Information Blank.” 

Par. 6. The foregoing statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, the use of said device 
“Mega-Ear-Phone” will not relieve deafness, will not eliminate head 
noises, nor will it enable a deaf person to hear. The use of said device 
will not restore a deaf person’s hearing, nor will it restore the proper 
flow of natural wax in the ear or the ear’s health in general. Its use will 
not cause thick membranes of the ear to become thinner, restore mois- 
ture or elasticity to the ear drum, nor will it correct a distended ear 
drum or dislocated ossicles. It will not serve as a substitute for punc- 
tured, perforated, ruptured, or destroyed ear drums. Its use may 
irritate and injure the ear. Furthermore, injury may result through 
the manner in which the device is inserted or removed from the ear by 
following the directions for use. The inflation treatment for deaf- 
ness from catarrh is not harmful when administered by a competent 
physician, and the use of respondent’s device is not a proper and com- 
petent substitute for such treatment. The drawings of the cross- 
section of the human ear as portrayed in said advertisements are incor- 
rect in that the human ear conforms to various shapes and patterns and 
respondent’s device does not occupy the position in the ear nor accom- 
plish the results as indicated in the drawings. Respondent’s device is 
of no value in the treatment of nervous deafness. It is impossible to 
determine the size of the auditory canal and the proper size of the 
device to be furnished from the answers to questions listed in respond- 
ent’s information blank. In truth and in fact, respondent’s said device 
is of no value in the treatment of or as a mechanical aid in cases of 
deafness or partial deafness, regardless of cause. 

Par. 7. Respondent’s advertisements, disseminated as aforesaid, 
constitute false advertising for the further reason that they fail to 
reveal facts material in the light of such representations or material 
with respect to the consequences which may result from the use of said 
device to which the advertisements relate, under the conditons pre- 
scribed in such advertisements, or under such conditions as are custom- 
ary or usual. In truth and in fact, the directions and instructions for 
the use of respondent’s said device require that the user clean his ears 
before inserting the device by using a wooden stick with a cotton swab 
on the end and that the device is to be inserted by using a slotted stick 
designated as an “inserter” and the use of a pair of metal tweezers when 
removing the Mega-Ear-Phones. The use of a wooden stick or metal 
object inside the auditory canal is potentially dangerous, and may 
result in serious injury to the ear and hearing. 


/ 
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Par. 8..The use by the respondent of the foregoing false, misleading, 
and deceptive statements and representations has had, and now has, the 
tendency. and capacity to mislead and deceive a.substantial portion of 
the purchasing public into the erroneous and mistaken belief that said 
statements and representations are true and that the use of said device 
and manner of insertion are free from danger and injury, and to induce 
a substantial portion of the purchasing public because of such erro- 
neous and mistaken belief to purchase respondent’s said devices. 

Par. 9. The aforesaid acts and practices of respondent, as herein- 
above alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facts anp ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, — 
the Federal Trade Commission on November 30, 1945, issued and 
subsequently served its complaint in this proceeding upon the re- 
spondent, Edward Baum, an individual trading under his own name 
and as The Mega-Ear-Phone, charging him with the use of unfair 
and deceptive acts and practices in commerce in violation of the provi- 
sions of said act. Thereafter, a stipulation was entered into between 
counsel supporting the complaint and the respondent, which provided 
among other things for amending the complaint in respect to certain 
typographical errors appearing therein. Subsequently testimony and 
other evidence in support of and in opposition to the allegations of the 
complaint as amended were introduced before a trial examiner of the 
Commission theretofore duly designated by it, and such testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter the proceeding regularly came on for final hear- 
ing before the Commission upon the complaint as amended, testimony 
and other evidence, recommended decision of the trial examiner, brief | 
in support of the complaint as amended (no brief having been filed 
on behalf of respondent), and oral argument; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Edward Baum, is an individual trad- 
ing and doing business under his own name and as The Mega-Ear- 
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Phone, with his principal office and place of business located at 6114 
Carpenter Street, Philadelphia, Pa. 

Par. 2. Respondent is engaged in the sale and distribution to the 
purchasing public of a device designated as the Mega-Ear-Phone, 
which is recommended for the correction of deafness and other ear con- 
ditions. Respondent’s product is sold as a set or outfit, comprising six 
pairs of Mega-Ear-Phones, together with a syringe for cleansing the 
ear, wooden applicators, cotton, injection tube, metal tweezers, and 
a container of oil. Made in four sizes, the Mega-Ear-Phone is com- 
posed of silk which has been processed and as folded into its finished 
form has a disk or drum at one end and side walls which extend from 
the disk in the form of four small flexible cones called “accumulators.” 
When inserted into and along the outer channel of the ear for the dis- 
tance necessary to bring the disk in contact with the ear drum, the 
accumulators are intended to expand with the ear and effectively 
convey sound impulses. 

Respondent causes his products, the Mega-Ear-Phone and its acces- 
sories, when sold, to be transported from his place of business in the 
State of Pennsylvania to purchasers located in various States of the 
United States other than the State of Pennsylvania, and maintains a 
course of commerce among and between the various States of the 
United States. 

Par. 38. In the course and conduct of his aforesaid business the 
respondent has disseminated, and has caused and is now causing the 
dissemination of, false advertisements concerning his Mega-Ear- 
Phone sets by the United States mails and by various means in com- 
merce as “commerce” is defined in the Federal Trade Commission Act. 
Such advertisements are disseminated for the purpose of inducing, and 
are likely to induce, directly or indirectly, the purchase of respondent’s 
Mega-Ear-Phone in commerce as “commerce” is defined in such act. 
Among and typical of the false, misleading, and deceptive advertise- 
ments and representations contained in such false advertisements 
disseminated and caused to be disseminated by the United States 
mails, by advertisements in newspapers, by booklets, letters, and other 
advertising literature, are the following: 

DEAFNESS, THE MEGA-EAR-PHONE—A Comfortable, Invisible (not rubber) 
Ear Device, relieves CATARRH DEAFNESS. Stops HEAD NOISES. Makes 


Words More Plainly Understood. A perfect substitute for ruptured or destroyed 
ear drums. LEHasily inserted. Immediate results. 


A Prompt Response Will Bring “Quick Relief.” 
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After considering every word in the booklet (we urge you to do this) you’ll 
understand why and how the MEG-EAR-PHONKE relieves Deafness. To restore 
Hearing, some artificial means must correct disordered Ear Parts, or replace 
those Partially or Wholly Destroyed. * * * 


THE MEGA-EAR-PHONE COMES NEARER CORRECTING OR REPLACING 
THE NATURAL EAR DRUM AND TINY BAR BONES than any known device. 
Sometimes the Drum is distended and thickened (Fig. 2 Page 8)—Perforated, 
Punctured or Ruptured (Illustrated on Pages 10 and 11)—Sometimes entirely 
gone (Pages 12 and 18). In these varied conditions the distention is corrected, 
cavity sealed—the Gap is bridged, Irritation barred, membrane thinned—Natural 
waxy secretion (Har-Wax) restored and the Ear’s Health—in general—Pro- 
moted by “THE MEGA-EAR-PHONE.” 


* * * provides a substitute for the destroyed part of the natural Drum. 


THE INVISIBLE MEGA-HAR-PHONH is the latest and most effective device 
for the relief of impaired hearing or deafness of any degree. 


NERVOUS DEAEBNESS * * * The Mega-Ear-Phone proves a great bene- 
fit in such cases, by increasing the sound vibration, sustaining the Drum and 
stimulating and training the weak and feeble nerve to more acutely perceive 
the sound impression and convey it more quickly. 


NON-IRRITATING—The Mega-Ear-Phone cannot possibly irritate or injure 
the most sensitive and delicate ear, yet it proves a powerful aid to hearing. 


A HARMFUL TREATMENT OF DEAFNESS * * * the Inflation Treat- 
meni..4 ti, .% | * 


The next illustration shows the appearance of the Internal Ear when the 
condition is corrected by the proper application of the Mega-Ear-Phone. 


CATARRHAL DEAFNESS RESULTING IN DISTENDED DRUM AND DIS- 
LOCATED OSSICLES CORRECTED BY THE MEGA-EAR-PHONE * * * 
[Drawing of cross-section of an ear showing Mega-Ear-Phone in position.] 
It exerts gentle pressure on the Drum, restoring and pushing it back into its 
natural position, where it is retained. At the same time it gradually and gently 
brings the little bones to the correct angle, restoring them to their proper align- 
ment. It takes away the strain and pressure from the Inner Drum. The head 
noises and other annoying symptoms are suppressed and the hearing materially 
improved. This is the starting point toward recovery. * * * 


TOTAL DESTRUCTION OF DRUM AND OSSICLES * * #* [Drawing of 
cross-section of an ear with drum destroyed, leaving inner ear exposed. This 


188 FEDERAL TRADE COMMISSION DECISiONS 


‘ 
Findings 46 FF. T.C. 


drawing is followed by another similar thereto, but with a drawing of the 
Mega-Ear-Phone in position for such cases.] This illustration shows the wonder- 
ful effectiveness of the Mega-Har-Phone in this condition. It takes the place 
of both Ear Drum and Ossicles, which are entirely destroyed. It bridges the 
gap from the rim of the Drum to the stump of the Stirrup bone, attached to the 
Inner Drum; fulfilling every requirement of a mechanical substitute, hermetieal- 
ly sealing the cavity of the delicate Middle Ear, the accumulators of the appliance 
transmitting the concentrated sounds directly to the Inner Drum. 


The Mega-Har-Phones are sent to you in a case containing six pairs and all 
the necessary accessories to enable one to take care of one’s self. * * * The 
correct size is determined from your answers on the Information Blank. In 
this manner a perfect fit is always assured. 

Par. 4. By use of the foregoing representations and other represen- 
tations similar thereto, not specifically set forth herein, respondent 
represents that the Mega-Ear-Phone relieves deafness, eliminates head 
noises, and enables a deaf person to hear, irrespective of the cause and 
degree of deafness; that the use of respondent’s device will restore 
and improve hearing; that it will restore the natural flow of wax in 
the ear and promote the ear’s health in general; that it will cause thick- 
ened membranes of the ear drums to become thinner and will restore 
elasticity and the proper degree of moisture to the ear drum; that a. 
distended ear drum and dislocated ossicles of the middle ear will be 
corrected by the use of respondent’s device and thereafter held in 
proper position. Respondent further represents that the Mega-Ear- 
Phone serves as a perfect substitute for punctured, perforated, rup- 
tured, or destroyed ear drums; that it will not injure the most sensi- 
tive and delicate ear and is the latest and most effective device for im- 
paired hearing and deafness and fulfills every requirement for the re+ 
lief thereof; that said device is beneficial in cases of nervous deafness; 
that the shape of the human ear is necessarily as indicated in certain 
drawings set forth in respondent’s advertisements and that the exact 
position and placement of respondent’s device in the user’s ear is the 
same as that portrayed in the drawings; that the results to be obtained 
by the use of said device will be the same as indicated by the designated 
placements as drawn; that the inflation treatment for deafness from 
catarrh is harmful and that respondent’s device is a proper substitute 
therefor in the treatment of such cases; and that respondent can de- 
termine the proper size of device for any particular customer solely 
by the answers to questions listed on the “Information Blank.” : 

Par. 5. The Commission finds that the foregoing representations 
are grossly exaggerated, falsely, and misleading. Loss of hearing is 
divided in two categories, conductive and perceptive. The first type 
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embraces conditions where there is interference with the conduction of 

sound through the outer and middle ears to the inner ear. The per- 
ceptive category, which is also designated as “nerve deafness,” refers 
to any lesion affecting the inner ear, the auditory nerve, or the brain. 
The outer ear extends to the end of the auditory canal and terminates 
at the ear drum, a tissue-thin membrane. Sound impulses reaching 
this membrane are conveyed by the middle ear to the inner ear by 
means of small bones or ossicles. 

The placing of respondent’s device into the auditory canal against 
the ear drum will have no effect on perceptive or nerve type of deafness 
and will have no favorable influence in conductive cases where there is 
impairment to the ossicles or bone mechanism of the middle ear. Re- 
‘spondent’s device will not relieve deafness or enable a person to hear 
irrespective of the cause and degree, nor will it eliminate head noises; 
its use will not restore hearing or the natural flow of wax in the ear, or 
promote ear health in general. It will not cause the thickened mem- 
branes or ear drums to become thinner, or restore elasticity and a proper 
degree of moisture to the ear drum. The Mega-Ear-Phone will not cor- 
rect a distended ear drum or dislocated ossicles and is of no value in 
the treatment of nervous deafness. It is not true that respondent’s 
device serves as a perfect substitute for punctured, perforated, rup- 
tured, or destroyed ear drums. Injury to the ear may result through 
the manner in which respondent’s device is inserted or removed, and 
use of respondent’s device coincident with suppuration of the middle 
ear may interfere with ear drainage. 

A scientific witness testifying on behalf of respondent states, on 
the basis of his experience with the device, that the Mega-Ear-Phone 
is effective in treating hearing losses due to perforation of the ear 
drum. In his opinion it serves as an artificial drum when placed in 
contact with the perforated area, thereby reducing backfire from the 
Eustachian tube which may be interfering with sound impulses being 
conveyed through the middle ear. Submitted also on behalf of re- 
spondent, in addition to respondent’s own testimony, is the testimony 
of eight users of respondent’s device. These members of the public _ 
express the opinion that they have experienced improvement in their 
hearing coincident with use of the Mega-Ear-Phone. On the other 
hand, three scientific witnesses have testified in effect that the device 
has no therapeutic value. Two of such witnesses base their opinions 
in part on the clinical experience of an army hospital which used the 
device for test purposes on a selected cross-section of patients. 

Rupture or perforation of the ear drum may be caused by trauma 
or by infections in the middle or inner ear. Perforations of the ear 
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drum of traumatic origin very frequently are accompanied by injury 
to the ossicles of the middle ear or impairment of the inner ear. In 
either case such conditions impair hearing and the insertion of a for- 
eign body would not beneficially influence the basic cause of deafness. 
Perforations of the ear drum may vary from pin point in size to 
instances in which a large area is affected. Healing of the membrane 
with scar tissue will ensue in normal course unless the area affected 
is too large or infection prevents, and respondent’s device would be of 
no benefit in such connection. Since the sound waves already are 
concentrated within the tube-like auditory canal, there is no possibil- 
ity, it is concluded, that respondent’s device intensifies sound waves 
reaching the middle ear. Moreover, when inserted without visual 
observation there is no assurance that the Mega-Ear-Phone will be 
placed in apposition to the drum or would so remain if placed in such 
apposition. The Commission is of the opinion, therefore, that the 
views of the scientific witnesses who have testified that the device 
has no beneficial effect in the treatment of or as a mechanical aid in 
cases of deafness or partial deafness outweigh the evidence submitted 
to the contrary. 

Respondent’s device is not an effective substitute for the inflation 
treatment of the catarrhal type of deafness and the inflation treat- 
ment is not harmful when administered by a competent physician. 

When inserted without visual observation by the user the Mega-Ear- 
Phone will not accomplish the results indicated in respondent’s illus- 
trations, which refer to cross-sections of the human ear, nor is there 
any assurance that the device will assume the exact position and 
placement in the ear canal as portrayed. The auditory canal and 
membrane vary among individuals in respect to shape and pattern, 
and frequently depart from the contours described in respondent’s 
advertising. It is not possible to determine the size of the auditory 
canal and the proper size of the device to be furnished solely on the 
basis of answers to the questions listed on respondent’s information 
blank. 

Par. 6. The unsupervised use by persons suffering from ear dis- 
orders of respondent’s applicator, syringe, inserter tube, and metal 
tweezers is attended with the danger of causing serious traumatic 
injury to the ear, particularly the membrane or drum and certain of 
the ossicles. The respondent’s advertisements contain no statement in 
respect to such hazard. The Commission therefore finds that said 
advertisements constitute false advertisements as defined in the Fed- 
eral Trade Commission Act for the reason that they fail to reveal 
facts material with respect to the consequences which may result from 
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insertion, removal, or use of respondent’s device under such condi- 
tions as are customary or usual. 

Par. 7. The use by the respondent of the foregoing advertisements 
has had and now has the tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that said statements and representations are true, and 
that the use of respondent’s device and the manner of insertion and 
withdrawal thereof are free from danger and injury, and to induce 
a substantial portion of the purchasing public, because of such erro-. 
neous and mistaken belief, to purchase respondent’s products. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and 
ceceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade ee goes Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 

sion upon the complaint of the Commission, stipulation in respect to 
amendment of certain typographical errors therein, the testimony and 
other evidence taken before a trial examiner of the Commission there- 
tofore duly designated by it, the recommended decision of the trial 
examiner, brief in support of the allegations of the complaint (no 
brief having been filed on behalf of respondent), and oral argument, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act: 
_ It is ordered, That Edward Baum, individually and trading as 'The 
Mega-Ear-Phone, or under any other name, and his agents, representa- 
tives, and employees, directly or through any corporate or other de- 
vice, in connection with the offering for sale, sale, and distribution 
of his device designated as “Mega-Ear-Phone,” or any device ‘of sub- 
stantially similar character, whether sold under the same name or 
any other name, do forthwith cease and desist from, directly or in- 
directly : 

A. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference: 
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(1) That said device will relieve deafness or enable a deaf person to 
hear or that it will be of any value in the treatment or as a mechanical 
aid for deafness or impaired hearing; 

(2) That said device will eliminate head noises; : 

(3) That said device will restore a proper degree of moisture or elas- 
ticity to the ear drum or will restore the natural flow of wax in the 
ear or promote ear health; 

(4) That said device will cause thickened membranes of the ear to 
become thinner, will correct or hold in proper position a distended ear 
drum or dislocated ossicles, or will serve as a substitute for punctured, 
perforated, ruptured, or destroyed ear drums; 

(5) That said device will not injure the ear; 

(6) That respondent’s device is an effective substitute for the infla- 
tion treatment or that the inflation treatment for catarrhal deafness is 
harmful; 

(7) That the position of respondent’s device in the ear will be as in- 
dicated in respondent’s drawings or that respondent’s device affords 

the corrected placements of the ear drum and ossicles as portrayed in 
respondent’s advertisements ; 

(8) That respondent will be enabled to determine the proper size 
of the device required for a prospective purchaser solely from the 
answers given by the purchaser to questions in the “Information 
Blank” sent to him by respondent. 

B. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which fails to reveal: _ 

(1) That the insertion and removal of respondent’s device by per- 
sons not trained in the anatomy of the human ear may cause injury 
to the ear and to hearing. 

C, Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing or which is likely to induce, directly or indi- 
rectly, the purchase of said device in commerce as “commerce” is de- 
fined in the Federal Trade Commission Act, any advertisement which 
contains any of the representations prohibited in paragraph A above 
or which fails to comply with the requirements of paragraph B. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Ganniiiaiey a report 
in writing setting forth in detail sie manner and form in which he 
has complied with this order. 
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HENRY J. TAYLOR, TRADING UNDER THE NAME AND 


STYLE OF THE PACKAGE ADVERTISING CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5416. Complaint, Jan. 21, 1946—Decision, Nov. 15, 1949 


Where an individual who (1) was engaged in the manufacture of unpatented 


(a) 


(d) 


waxed-paper bands for advertising or informative use as printed inserts 
and outserts by bakers in connection with the wrapping of their bread and 
other bakery products; and in the interstate sale of said bands in competi- 
tion with other manufacturers except as below set out, and under the trade- . 
mark “Ad-Seal-It,” which he had continuously owned or controlled since 
1926 and which was registered in the United States Patent Office on Janu- 
ary 23, 1945; and (2) formerly owned two patents, issued August 11, 1931, 
and March 15, 1932, which did not cover said unpatented bands, but re- 
spectively covered a method of applying an advertising medium to bakery 
products, and the resultant improved package “comprising a wrapper of 
waxed paper enveloping a loaf of bread” and “a narrow band of legend- 
bearing waxed paper incircling said loaf and said wrapper’— 

Through threats of patent-infringement suits or the incentive of a higher, 
uniform, and maintained price structure on Ad-Seal-It bands, from time 
to time prior to January 1, 1939, coerced, persuaded or otherwise induced 
the principal manufacturers of waxed paper situated east of the Rocky 
Mountains to enter into agreements which, reciting that the corporation 
owned or controlled “certain inventions covering Ad-Seal-It and the method 
of its application and Letters Patent,” purported to grant, on the part of 
his said predecessor corporation, to the particular manufacturer concerned, 
a nonexclusive license, for the life of the patents and all reissues thereof, 
ete., and for a specified portion of the United States, to make and sell Ad- 
Seal-It identification bands, the licensee obligating itself to sell said bands 
at prices and terms fixed by the corporation, to designate bands produced 
and sold by it by said trade-mark, and to pay a royalty ranging from 10 to 
15 percent on its gross sales thereof, and the corporation having the right 
to inspect records and accounts relating to the sales of said bands ; 
Following the dissolution of his said predecessor corporation on or about 
December 29, 1938, entered into new agreements (to continue until March 
15, 1949) with said manufacturers east of the Rockies, which—reciting that 
said individual’s patents related to an improved bread package, that he was 
engaged in the business of making and Selling to the baking trade certain 
legend-bearing bands to be used by the bakers in practicing his patents, 
and that he was then using the trade-mark Ad-Seal-It on the bands sold to 
bakers—purported also to grant nonexclusive licenses to such manufacturers 
to make and sell such outserts and inserts to the baking trade, together 
with the right to issue sublicenses to customers of the licensee, who under- 
took not to sell bands elsewhere than in the described territory; to cause 
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all the bands made and sold by it to bear said trade-mark; to pay said 
individual a royalty of 10 percent of the invoice price of all bands made 
and sold by it under the agreement; to sell bands thus made at prices not 
less than those established by said individual, to furnish him duplicates 
of all invoices, and to open its records and accounts for his inspection; to 
have printed on bands made use of by it a patent notice and said trade- 
mark ; and to pay to said individual by way of liquidated damages a specified 
sum in the event of failure to sell the bands at the price established by him, 
or to supply him with duplicate invoices ; ‘~ 
Entered, through his said predecessor corporation, into an agreement dated 

September 22, 1931, with W, a California corporation, which, reciting that 
he owned or controlled ‘certain inventions covering the said Ad-Seal-It 
Advertising and the method of its application and Letters Patent,” as there 


‘set out, and “trade-mark and /or other priority rights in the word “Ad-Seal- 


It,” provided in part that W would have the exclusive right to make, use, and 
sell said “Advertisements” in California, Oregon, Washington, Idaho, Utah, 
Nevada, Arizona, and Montana, and would pay it 16%4 percent of its gross sales 
of said “Advertisements”; through an addendum dated October 23, 1931, 
expanded the territory in which W was granted said exclusive right, and 
changed the basis for calculating the royalty payments; and through further 
agreement dated September 23, 1936, supplemental to the former, undertook 
to protect W from invasion of its exclusive territory by any other manufac- 
turer of said “patented bands,” whether made by another licensee of said 
individual or otherwise, agreeing that should W discover any such “bands” 
other than those sold by it, in its exclusive territory, and the matter not be 
cleared up after notice, W would impound all royalties due until elimination 
by said invidual of all “outlaw bands” from its said territory ; 


(d) Entered, through his said predecessor corporation, into an agreement dated 


April 13, 1936, with W, which purported to grant to it a nonexclusive license 
to make and sell said bands in that territory of the United States situated 
east of the Rockies and to sublicense the purchasers thereof to use said bands, 
the terms being substantially the same as those of the other agreements 
between him and the various waxed-paper manufacturers hereinbefore de- 
scribed ; and under which licensees were required to and did generally have 
printed on bands made by them said individual’s trade-mark, and the num- 
bers of his patents, and the name of the manufacturer, but under none of 
which did any licensee make any effort to make use of said method patents— 
with the nature of which they were not generally familiar—or to make the 
same the subject of an oral or written sublicense to any of the more than 
3,000 wholesale bakers who use automatic bread-wrapping machines: 


(e) In accordance with the provisions of the aforesaid agreements, established 


uniform delivered prices at which his licensees were required to sell printed 
waxed-paper bands to bakers, which were substantially or much higher than 
those theretofore charged by them and higher than those charged by concerns 
which declined to go along with him in his aforesaid program; dividing that 
part of the United States in which his so-called nonlicensees were thus 
engaged into three zones which coincided geographically with those used in 
the waxed-paper industry and comprised all of the United States, excepting 
only the territory assigned exclusively to W as above set out, in which he 
did not undertake to fix or establish W’s prices; __ 
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(f) Enforced the provisions of said nonexclusive license agreements which re- 
quired that the licensee sell Ad-Seal-It bands at prices not lower than those 
established and fixed by him, immediately bringing instances of variations— 
generally due to mistakes in billing which were subsequently corrected with 
appropriate adjustments—to the attention of the licensee concerned, and 
employing auditors to check the records of the various licensees, which 
furnished said individual with duplicates of invoices of sales, and were 
required to and did furnish also a monthly statement of their sales, and 
remitted monthly royalty payments; and 

In accordance with the provisions of its exclusive license agreement with W, 

endeavored to and did prevent invasion of W’s exclusive territory upon being 

advised of shipments by others of bands therein, and through litigation and 
warning communications to offenders, or baker customers in said territory, 
brought about discontinuance of offending shipments (including bands which 

did not bear its said trade-marks), payment of royalties thereon, and ac- 

ceptance of or acquiescence in said arrangement; 

With the result that price competition between said individual and other manu- 
facturers of unpatented, printed waxed-paper bands was substantially elimi- 
nated ; other manufacturers were prevented from selling said product in the 
aforesaid exclusive territory ; and there was a consequent tendency to create 
a monopoly in him in the interstate sale and distribution of the unpatented 
products concerned, and to restrain and eliminate competition therein: 

Heid, That such acts and practices of said individual constituted unfair methods 
of competition in commerce. 


~~ 


(g 


Before Ur. John P. B&amhall and Mr. John L. Hornor, trial 
examiners. 

Mr. Everett F. Haycraft, Mr. Lewis F. Depro, and Mr. Reuben J. 
Martin for the Commission. . 

Corey & Jacobs, of New York City, and Hogan & Hartson, of 
Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Henry J. Taylor, 
an individual, trading under the name and style of Package Adver- 
tising Co., hereinafter referred to as respondent, has violated the 
provisions of section 5 of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof, would be in the public 
interest, hereby issues its complaint, stating its charges in that respect, 
as follows: 

Paracrary 1. Bread as manufactured by most of the bakers in 
the United States is wrapped in printed waxed paper. However a 
substantial portion of the bakers in the United States wrap their 
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bread in cellophane or clear waxed glassine wrappers without any 
printed design thereon. When bread is sold in such transparent 
wrappers it is necessary for the baker to wrap around the loaf either 
under (an insert) or over (an outsert) a printed waxed paper band 
varying in width from 2 to 4 inches of one or more colors to designate 
the kind of bread, the name of the baker, net weight, ingredients, and 
other advertising matter. , 

Respondent Henry J. Taylor, an individual, trading under the name 
and style of Package Advertising Co., with his office located at 230 
Park Avenue, New York, N. Y., is now; and for more than 3 years 
last past, has been engaged in the manufacture and sale of waxed- 
paper bands known as “Ad-Seal-It,” both inserts and outserts used 
as part of the wrapper or package for bread and cake. Said respond- 
ent is the owner of two patents, one of said patents covers the method 
of applying an advertising medium to bakers’ products (Patent No. 
1,818,923 issued August 11, 1931) which embodies a process of fusing 
a small strip or band of waxed paper to a larger sheet of wrapping 
material by means of heat “Simultaneously enveloping a bread loaf 
in the wrapping material.” The other patent (Patent No. 1,849,774 
issued March 15, 1932) is a combination patent covering the package 
resulting from the use of the said method patent. AIl of the claims 
for the said combination patent are for “an improved bread package 
herein described, comprising a wrapper of waxed paper enveloping 
a loaf of bread” and “a narrow band of legend-bearing waxed paper 
encircling said loaf.” 

Said respondent in the course and conduct of his said business for 
more than 3 years last past has advertised and sold his said bands 
to bakers for enveloping loaves of bread and cakes and the said bands 
were placed by said bakers around the loaves of bread or packages of 
cake either by hand or by automatic bread and cake wrapping ma- 
chines, of which there are a number on the market equipped to make 
application of heat to bread and cake wrappers for sealing. 

Said respondent is in competition with other manufacturers of 
printed bands used in wrapping bread and cake and selling the same 
in interstate commerce to bakers located throughout the several States 
of the United States. 

Par. 2. Said respondent in the course and conduct of his said busi- 
ness has entered into so-called license agreements with the principal 
manufacturers of waxed paper located throughout the several States 
of the United States as follows: 
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American Tissue Mills, Holyoke, Mass. 

Badger Paper Mills, Inc., Peshtigo, Wis. 

Central Waxed Paper Co., Chicago, Il. 

Cleveland Wax Paper Co., Cleveland, Ohio. 

Detroit Wax Paper Co., River Rouge, Mich. 

Dixie Wax Paper Co., Dallas, Tex. 

Dixie Wax Paper Co., Memphis, Tenn. 

Forbes Lithograph Manufacturing Co., Boston, Mass. 
Henle Wax Paper Co., New York, N. Y. 

Kalamazoo Vegetable Parchment Co., Kalamazoo, Mich. 
KVP Co. of Texas, Houston, Tex. 

Menasha Products Co., Menasha, Wis. 

Mid-West Wax Paper Co., Fort Madison, Iowa. 
Milprint Products Corp., Milwaukee, Wisc. 

Minerva Wax Paper Co., Minerva, Ohio. 

Nashua Gummed & Coated Paper Co., Nashua, N. H. 
Newark Paraffine & Parchment Paper Co., Newark, N. J. 
Ohio Wax Paper Co., Columbus, Ohio. 

Pittsburgh Wax Paper Co., Pittsburgh, Pa. 

Pollock Paper & Box Co., Dallas, Tex. 

Port Huron Sulphite & Paper Co., Port Huron, Mich. 
Rapinwax Paper Co., Chicago, Ill. 

Riegel Paper Corp., New York, N. Y. 

Rudolph, L. A. Waxed Paper Corp., New York, N. Y. 
Safetee Glassite Paper Co., Philadelphia, Pa. 

Saniwax Paper Co., Kalamazoo, Mich. 

Southern Wax Paper Co., Atlanta, Ga. 

Specialty Papers Co., Dayton, Ohio. 

Waterproof Paper & Board Co., Cincinnati, Ohio. 

Wax Paper Products Co., Omaha, Nebr. 
Waxed Paper Co., Long Island City, N. Y. 

Waxide Paper Co., Kansas City, Mo. 

Waxide Paper Co., St. Louis, Mo. 

West Carrolton Parchment Co., West Carrollton, Ohio. 
Zimmer Paper Products Co., Indianapolis, Ind. 


Said license agreements purport to grant the foregoing named 
waxed-paper manufacturers a nonexclusive license, until March 15, 
1949, to make and sell under the aforesaid patents inserts and outserts 
to the baking trade to be used by the bakers and the manufacturers of 
bread packages and similar packages embodying, employing, and con- 
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taining the inventions disclosed in said patents throughout that part 
of the United States of America situated east and not including Mon- 
tana; Wyoming; Denver, Colo.; Santa Fe, N. Mex.; and El Paso, Tex. 

Said license agreements also purport to grant to said licensees the 
right to issue sublicenses to bakers purchasing said inserts and out- 
serts to use the same in their plants located in that part of the United 
States covered by the license, in practicing the methods of said patent 
No. 1,818,923 and to produce packages of bread and similar products 
embodying the invention of patent 1,849,714. 

Said license agreements also purport to grant the said licensees the 
right to use the trade-mark “Ad-Seal-It” in connection with their 
manufacturing and selling operations under the said license agreement 
and in a manner approved by said respondent, including the right to 
grant permission to any of its customers, purchasing the inserts and 
outserts manufactured and sold by said licensees under the said license 
agreement, to sell or otherwise distribute the packages bearing the said 
trade-mark and to use such trade-mark in their sales promotion as 
pointing to the package made under the said patents. 

Under the terms of said license agreements said licensees were pro- 
hibited from selling said inserts and outserts manufactured by them 
under said license and adopted to be used in practicing the method of 
said patent No. 1,818,923 to produce the products covered by patent 
No. 1,849,774 at prices less than those established by said respondent 
and as set forth in price lists attached to the said license agreements. 

It was also provided in the said license agreements that the said 
licensees should pay to the respondent by way of a royalty a sum 
equal to 10 percent of the invoice price of all inserts and outserts manu- 
factured and sold by said licensee under the said license agreements. 

It was also provided in said license agreements that in the event the 
licensees should fail to sell any of the said inserts or outserts under 
the provisions thereof at the prices currently established by said re- 
spondent said licensee shall pay to said respondent by way of liqui- 
dated damages on all such inserts or outserts so sold a sum equal to 
20 percent of the sum that should have been paid for such inserts or 
outserts had they been sold at said respondent’s established prices. 

It was also provided in said license agreements that said respondent, 
with a view to facilitating its operations and the operations of its 
licensees, would carry in stock ready for immediate shipment to the 
customer, various ready-to-use rolls of “Ad-Seal-It” inserts and out- 
serts and agree to maintain a stock of such rolls sufficient to meet the 
reasonable demands of its said licensees for small or emergency lots 
and to fill any orders from the licensee for items from such stock at 
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respondent’s prevailing price allowing said licensee a selling commis- 
sion of 15 percent of the invoice price for all rolls so ordered. 

Par. 3. On or about September 22, 1931, the “Ad-Seal-It” Corp., a 
New York corporation owned by respondent, entered into a so-called — 
license agreement followed by an addendum dated October 23, 1931, 
with the Western Waxed Paper Co., a California corporation now 
a division of Crown Zellerbach Corp., of San Francisco, Calif., en- 
gaged in the business of manufacturing bread wrappers at Los Angeles 
and Oakland, Calif., and Portland, Oreg., purporting to grant unto 
said licensee the exclusive right to make, use, and sell in that portion 
of the United States situated west of Montana, Wyoming, Denver, 
Colo., Santa Fe, N. Mex., and El Paso, Tex., its “Adsealit” advertise- 
ments consisting of waxed paper bands used by bakers as inserts and 
outserts for wrapping bread according to said patents owned by said 
respondent. Pursuant to said agreement said licensor granted to said 
licensee permission to use and identify its activities by the use of the 
name “Adsealit” and all emblems and slogans and trade-mark char- 
acters used by said licensor in connection with its manufacture and 
sales promotion of “Adsealit” advertisements to the baking industry 
and to use copyrighted designs now owned or acquired from time to | 
time by said licensor. Said licensor further agreed in said license 
agreement to refrain from operations in the territory described therein 
with reference to “Adsealit” advertisements. 

Said license agreement remains in full force and effect for a period 
of 25 years from the date thereof or until at any time when the said 
licensee shall have sold less than $25,000 worth of “Adsealit” advertise- 
ments during any one year. Said license agreement further provides 
that said licensee should pay the licensor as a royalty 10 percent of the 
gross value of each invoice wherein the price per pound is 12 cents or 
over; a royalty of 714 percent of a gross value of each invoice wherein 
the price per pound is 11 to 12 cents per pound; and a royalty of 
5 percent of a gross value of each invoice wherein the price is 10 cents 
per pound or under; and that invoices are to be rendered by said 
licensees to said licensor currently and said licensor shall have the 
right and privilege to inspect the manufacturing operations of said 
licensee, its records and accounts of sale. 

Par. 4. On or about April 13, 1936, the Package Advertising Corp., 
owned by respondent, entered into a so-called license agreement. with 
the said Western Waxed Paper Co., division of Crown Zellerbach 
Corp. purporting to grant to said licensee a nonexclusive license for 
that portion of the United States situated east of Montana, Wyoming, 
Denver, Colo., Santa Fe, N. Mex., and El Paso, Tex., but not for Cook 
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‘County, IIL, to make and sell “Ad-Seal-It” and to license the pur- 
chasers to use said “Ad-Seal-It” bands. Under the terms of said 
license agreement said licensor proposed to grant to said licensee the 
right to use the name “Ad-Seal-It” upon advertising bands made and 
sold by said licensee expressly at the licensor’s prices and terms. Said 
licensee agreed to compensate said licensor in the amount of 15 percent 
of each invoice up to and including 750 rolls of 3,000 feet, 1214 percent 
on each invoice up to and including 1,000 rolls of 3,000 feet, 10 percent 
on each invoice for more than 1,000 rolls of 3,000 feet. 

Par. 5. Said Package Advertising Corp. owned by said respondent 
entered into an agreement in September 1936 with the said Western 
Waxed Paper Co., now a division of Crown Zellerbach Corp., supple- 
mental to license agreements hereinabove mentioned in paragraph 3 
hereof, wherein it was provided that in the event of the discovery by 
said licensee at any time of the presence of any of said “Ad-Seal-It” 
bands other than those sold by said licensee in the territory exclusively 
held by said licensee, the licensee should notify the licensor setting 
forth all facts then obtainable, giving the source of the manufacture, 
if known, or of origin and that, promptly upon receipt of said notice 
and information, said licensor would take adequate steps forthwith 
to abate the infringement and the invasion of the exclusive rights of 
licensee “having in view the elimination of all of said outlawing bands 
in competition with licensee in said exclusive territory irrespective of 
whether said bands have originated with another licensee in another 
territory or whether said bands have been manufactured by any other 
party.” 

Par. 6. Said respondent, in the course and conduct of his said 
business in the enforcement of the so-called license agreements, entered 
into with the principal manufacturers of waxed paper located through- 
out the several States of the United States, as hereinbefore set forth, 
has fixed uniform zone prices at which said waxed paper manufac- 
turers named herein should sell waxed-paper bands described herein 
as “inserts” and “outserts” to bakers located throughout the several 
States of the United States according to the zone price lists furnished 
said paper manufacturers by said respondent. In said price lists 
the United States has been divided into three zones. Uniform zone 
1 prices are fixed by respondent for all sales by licensees located 
within the northeastern section of the United States west to and in- 
cluding both banks of the Mississippi River and bounded on the 
south by the north line of the State of Kentucky and the southern line 
of the State of Virginia. Uniform zone 2 prices are fixed by the 
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respondent for all sales by licensees located within the States of 
North Carolina and Tennessee and that area north of the States of 
Arkansas and Oklahoma and west of the Mississippi River to the west- 
ern boundary of North Dakota, South Dakota, Nebraska, and then on 
a direct line south through the State of Colorado to its southern 
boundary. Uniform zone 2A prices are fixed by respondent for all 
sales by licensees located within all the Southern States not included 
in Zones 1 and 2. The region west of Zone 2A-is under control and 
said Western Waxed Paper Co., division of Crown Zellerbach Corp. 
pursuant to exclusive license agreement mentioned in paragraph 3 
herein. 

Said respondent has compelled and now compels said licensee waxed 
paper manufacturers named herein to observe and maintain said 
uniform prices in the respective zones in selling said waxed-paper 
bands to bakers of bread and cake and to enter into so-called license 
agreements with the said respondent under and by means of threats 
of patent infringement suits, although the said respondent has no 
right under his said patents to require the said licensee paper manufac- 
turers hereinbefore named to observe the prices fixed by said respond- 
ent at which the said manufacturers shall sell their said printed waxed- 
paper bands to bakers who use said bands as inserts and outserts in 
wrapping bread and cake with transparent wrappers. Said _ re- 
spondent has thus expanded or attempted to expand his rights under 
the said patents owned by him to include control over the manufacture 
and sale of printed waxed-paper bands which is not covered by said 
patents. 

Par. 7. As a result of the said acts and practices of the respondent 
as set forth in paragraphs 1 to 6 herein, for more than 3 years last 
past, a substantial number of bakers have been required to buy printed 
waxed-paper bands or inserts and outserts for use in conjunction with 
transparent bread wrappers, from said licensees of said respondent, 
the waxed-paper manufacturers named herein, at excessively high 
prices, and competitors of the respondent and of its said licensees have 
been prevented from selling printed bands or inserts and outserts 
employed -in conjunction with transparent bread wrappers in sub- 
stantial quantities to said bakers and said respondent is thereby ob- 
taining a monopoly in the interstate sale and distribution of printed 
waxed paper bands or inserts and outserts employed by bakers in 
conjunction with transparent bread wrappers. 

Par. 8. The acts and practices of the said respondent, as herein 
alleged, are all to the prejudice of competitors of respondent and the 
said licensee waxed-paper manufacturers and of the public; have a 
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dangerous tendency to and have actually hindered or prevented com- 
petition in the sale of printed waxed-paper bands employed as inserts 
and outserts in conjunction with transparent bread wrappers in com- 
meree, within the intent and meaning of the Federal Trade Com- 
mission Act; have unreasonably restrained such commerce in said 
product ; eS a dangerous tendency to create in respondent a monopoly 
in the sale of said product; and constitute unfair methods of com- 
petition in commerce within the intent and meaning of section 5 of 
the Federal Trade Commission Act. 


Report, Frnpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 21, 1946, issued and sub- 
sequently served its complaint in this acyemeatiine upon the respondent, 
Henry J. Taylor, an individual trading under the name and style of 
The Package Advertising Co., charging said respondent with the use 
of unfair methods of per in commerce in violation of the 
provisions of that act. After the filing of the respondent’s answer to 
the complaint, testimony and other evidence in support of and in 
opposition to the allegations of the complaint were introduced before 
trial examiners of the Commission theretofore duly designated by it, 
and such testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission upon the complaint, 
the respondent’s answer, testimony, and other evidence, the trial ex- 
aminer’s recommended decision and exceptions thereto, briefs in sup- 
port of and in opposition to the allegations of the complaint, and 
oral argument of counsel ; and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent, Henry J. Taylor, is an individual, 
doing business under the name and style of The Package Advertising 
Co., with his office and principal place of business located at 230 Park 
Avenue, New York, N. Y., and is now, and for more than 8 years last 
past has been, engaged in the manufacture and sale of waxed-paper 
bands under the trade-mark “Ad-Seal-It” which are used as inserts 
and outserts by bakers in connection with the wrapping of bread and 
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other bakery products. Respondent does not own, and has not owned, 
any patent rights to the bands manufactured and sold by him. 

Par. 2. Respondent’ in the course and conduct of his aforesaid busi- 
ness, is in competition with other manufacturers of printed waxed- 
paper bands used as inserts and outserts by bakers in connection with 
the wrapping of bread and other bakery products, insofar as such com- 
petition has not been lessened or eliminated through respondent’s 
agreements with various waxed paper manufacturers, and the acts and 
practices done and performed pursuant thereto, as hereinafter set out. 

Par. 3. Respondent has caused and now causes his products, when 
sold, to be shipped from the place of origin in New York to customers 
located in various States of the United States east of the Rocky Moun- 
tains, and has entered into agreements and understandings tending to 
fix, establish, and maintain the prices, terms, and conditions of sale at 
which, and to specify, designate, describe, and limit the territories in 
which, other manufacturers of printed waxed-paper bands have sold 
and now sell said products in interstate commerce, and is engaged in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act. 

Par. 4. Respondent was the owner of two patents, one of which cov- 
ered a method of applying an advertising medium to bakery products 
(Patent No. 1,818,923, issued August 11, 1931) and which embodied a 
process of fusing a small strip or band of waxed paper to a larger sheet 
of wrapping material by means of heat, “simultaneously enveloping a 
bread loaf in the wrapping material.” The other patent (Patent No. 
1,849,774, issued March 15, 1932) was a combination patent covering 
the package resulting from the use of the method patent for an 
improved bread package “comprising a wrapper of waxed paper envel- 
oping a loaf of bread” and “a narrow band of legend-bearing waxed 
paper encircling said loaf and said wrapper.” 

Par. 5. Respondent has continuously owned or‘controlled the trade- 
mark Ad-Seal-It since 1926, and said trade-mark was registered in 
the United States Patent Office as trade-mark No. 411,576, on January 
23, 1945, “for ahesive and nonadhesive bands adapted to be used by the 
baker around bread and carrying identifying or advertising printed 
matter.” 

Par. 6. There are more than 3,000 wholesale bakers in the United 
States using automatic bread wrapping machines and many smaller 
bakers using semiautomatic or hand-operated wrapping machines. 
Many bakers wrap their bread and other products in cellophane or 
transparent waxed-paper wrappers. In connection with these trans- 
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parent wrappers bakers. sometimes use a printed waxed-paper band 
varying in width from 114 to 4 inches, and occasionally wider, which 
is wrapped around the loaf of bread or other bakery product, either 
under the wrapper as an insert or over the wrapper as an outsert. 
This band is used as an advertising medium to designate the product 
wrapped, the name of the baker, or to furnish other informative or 
advertising matter to buyers and prospective buyers. Printed waxed- 
paper bands such as Ad-Seal-It bands are used in conjunction with the 
wrapping of bread by the automatic bread-wrapping machines by plac- 
ing a roll of bands on a shaft or spindle in juxtaposition to a roll of 
wrapping paper. The band is fed into the machines along with the 
wrapping paper and simultaneously cut to the required length. The 
ends of the wrapper and the band are simultaneously heated and sealed 
by a heating device on the machine. 

Par. 7. Respondent acquired control of The Adsealit Corp., a New 
York corporation, in 1926. The name of The Adsealit Corp. was 
changed to The Package Advertising Corp. on or about August 8, 1933. 
From 1926 until its dissolution on or about December 29, 1938, respond- 
ent was president of, sole owner of, and dominating factor in the corpo- 
ration. Upon dissolution of The Package Advertising Corp. respond- 
ent took over and assumed all of its rights and obligations, including 
the several agreements with waxed-paper manufacturers hereinafter 
described and all rights and interest in and to the trade-mark Ad- - 
Seal-It and the good will of the business in which the trade-mark had 
been used. 

Par. 8. In the course and conduct of his business respondent from 
time to time entered into agreements with the following manufacturers 
of waxed paper, who constitute the principal manufacturers of such 
product located in that part of the United States situated east of the 
Rocky Mountains, purporting to grant to the waxed paper manufac- 
turers the right to make and sell Ad-Seal-It bands: 


American Tissue Mills, Holyoke, Mass. 

Badger Paper Mills, Inc., Peshtigo, Wis. 

Central Waxed Paper Co., Chicago, Ill. 

Dixie Wax Paper Co., Dallas, Tex. 

Fabricon Products, Inc. (formerly Detroit Wax Paper Co.), River 
Rouge, Mich. 

Fabricon Products, Inc., of Ohio (formerly Cleveland Wax Paper 
Co.), Cleveland, Ohio. 

Fabricon Products, Inc., of Pennsylvania (formerly Pittsburgh 
Wax Paper Co.), Pittsburgh, Pa. 
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Fabricon Products, Inc., of Pennsylvania (formerly Safetee 
Glassite Paper Co.), Philadelphia, Pa. | 

Fabricon Products, Inc., of Connecticut (formerly Waxed Paper 
Co.), Bridgeport, Conn. 

Forbes Lithograph Manufacturing Co., Boston, Mass. 

Henle Wax Paper Co., New York, N. Y. 

Kalamazoo Vegetable Parchment Co., Kalamazoo, Mich. 

K-V-P Co., of Texas, Houston, Tex. ' 

Marathon Corp., Menasha, Wis. 

Mid-West Wax Paper Co., Fort Madison, Iowa. 

Milprint Products Corp., Milwaukee, Wis. 

Minerva Wax Paper Co., Minerva, Ohio. 

Nashua Gummed & Coated Paper Co., Nashua, N. H. 

Newark Paraffin & Parchment Paper Co., Newark, N. J. 

Pollock Paper & Box Co., Dallas, Tex. 

Port Huron Sulphite & Paper Co., Port Huron, Mich. 

Rapinwax Paper Co., Minneapolis, Minn. Aik 

Reigel Paper Corp., New York, N. Y. 

Saniwax Paper Co., Kalamazoo, Mich. 

Shellmar Products Co., Chicago, Ill. 

Southern Wax Paper Co., Atlanta, Ga. 

Specialty Papers Co., Dayton, Ohio. 

Traver Manufacturing Co., Chicago, III. 

Ohio Wax Paper Co., Columbus, Ohio. 

Waterproof Paper & Board Co. of Ohio, Cincinnati, Ohio. 

Wax Paper Products Co., Omaha, Nebr. 

Waxide Paper Co., Kansas. City, Mo. 

West Carrollton Parchment Co., West Carrollton, Ohio. 

Zimmer Paper Products Co., Indianapolis, Ind. 


Par. 9. Said agreements between respondent’s predecessor corpora- 
tion and the several waxed-paper manufacturers, made prior to Janu- 
ary 1939, recited that The Adsealit Corp. owned or controlled “cer- 
tain inventions covering Adsealit and the method of its application 
and Letters Patent of the United States Nos. 1,818,923 and 1,849,774 
thereon,” and also owned trade-marks and/or other rights in the word 
“A dsealit” as applied to and used in connection with the sale of its 
materials and services, and provided, in part: 

(a) That the licensee would have the right and nonexclusive license, 
for a specified portion of the United States, to make and sell Adsealit . 
identification bands; 

(6) That the licensee would have the right to use the name “Ad- 
sealit” upon the Adsealit identification bands made and sold by it 


/ 
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under the agreement at Adsealit’s prices and terms; and that the licen- 
see would designate all such bands produced and sold by it by said 
trade-mark ; 

(c) That the licensee would pay a royalty ranging from 10 to 15 
percent on its gross sales of Adsealit bands; 

(d) That Adsealit would have the right to inspect records and 
accounts relating to the sales of Adsealit bands; and 

(e) That the agreement would continue until the expiration of the 
last of the patents and of all re-issues, divisions, extensions, and con- 
tinuations of either of the patents. 

Par. 10. Following the dissolution of respondent’s predecessor 
corporation, respondent entered into new argeements with the prin- 
cipal waxed-paper manufacturers in that part of the United States 
situated east of the Rocky Mountains, which new agreements, while 
different from the earlier agreements in some respects, also purported 
to grant nonexclusive licenses to the waxed-paper manufacturers to 
make and sell outserts and inserts to the baking trade. Said new 
agreements recited that respondent’s patents related to an improved 
bread package; that respondent was engaged in the business of man- 
ufacturing and selling to the baking trade certain legend-bearing 
bands to be used by the bakers in practicing respondent’s patents; that 
respondent had previously adopted and used, and was then using, 
the trade-mark “Ad-Seal-It” on the bands sold by it to bakers; and 
provided, in part: 

(a) That the agreement would continue in effect until March 15, 
1949; 

(b) That the licensee would have the nonexclusive right and license 
under respondent’s patents to make and sell outserts and inserts to 
the baking trade in a specified portion of the United States, and that 
the licensee would not sell said bands elsewhere than in the described 
territory ; 

(c) That the licensee would have the right to issue sublicenses to 
its customers to use the bands in practicing the invention covered by 
respondent’s patents; 

(ad) That the licensee would have the right to use the trade-mark 
“Ad-Seal-It” in connection with its msn factieiie and selling op- 
erations under the agreement and that the licensee would cause all 
the bands manufactured and sold by it to bear said trade-mark; 

(e) That the licensee would pay respondent a royalty of 10. percent 
of the invoice price of all bands manufactured and sold by it under 
the agreement ; 
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(7) That the licensee would not sell bands manufactured under the 
agreement at prices less than those established by respondent; 

(g) That the licensee would furnish respondent with duplicates of © 
all invoices of its billings for bands and that respondent might cause 
an inspection of the licensee’s records and accounts; 

(A) That all packages employing or embodying the invention of re- 
spondent’s patents having incorporated therein bands manufactured 
by the licensee would have printed thereon a patent notice and bear 
the trade-mark “Ad-Seal-It” ; and 

(¢) That the licensee would pay to respondent by way of liquidated 
damages a specified sum in the event of failure to sell the bands at 
the prices established by respondent or of failure to supply respondent 
with duplicate invoices. 

Par.11. Respondents’ predecessor corporation, The Adsealit Corp., 
entered into an agreement with Western Waxed Paper Co., a Cali- 
fornia corporation which is now a division of Crown-Zellerbach Corp. 
of San Francisco, dated September 22, 1931. Said agreement recited 
that respondent “owns or controls certain inventions covering the 
said Adsealit advertising and the method of its application, and 
Letters Patent of the United States No. 1,818,923 issued August 11, 
1931, thereon” and “owns trade-mark and/or other priority rights in 
the word ‘Adsealit’”; and provided, in part: ; 

(a) That Western would have the exclusive right to make, use, 
and sell Adsealit advertisements in the States of California, Oregon, 
Washington, Idaho, Utah, Nevada, Arizona, and Montana; _ 

(6) That Western would have the right to use the name “Adsealit” 
upon the Adsealit advertisements manufactured and/or used and/or 
sold by Western pursuant to the agreement; 

(¢) That Adsealit would refrain from operations in the above- 
named States with reference to Adsealit advertisements; 

(d) That Western would pay to Adsealit 1634 percent of its gross 
sales of Adsealit advertisements ; 

(e) That Western would supply Adsealit with duplicate invoices 
of all sales of Adsealit advertisements and that Adsealit would have 
the right to inspect the manufacturing operations of Western con- 
cerning Adsealit advertising and its records and accounts relating 
to same; and 

(f) That the agreement was to continue for a period of 25 years 
from the date thereof unless terminated as provided therein. 

By an addendum dated October 23, 1931, to the aforesaid agree- 
ment, the territory in which Western was granted the exclusive right 
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to make, use, and sell Adsealit advertisements was expanded and the 

basis for calculating the royalty payments was changed. 

Par. 12. Respondent’s predecessor corporation, The Package Ad- 
vertising Corp., entered into an agreement with Western Waxed 
Paper Co., dated September 23, 1936, supplemental to the aforesaid 
aireersent! dated September 22, 1931, which provided among other 

things that The Package Aubertiatis Corp. would protect Western 

Waxed Paper Co. from invasion of its exclusive territory by any other 

- manufacturer of said “patented bands,” whether made by another 
licensee of respondent or otherwise. It was agreed that in the event 
of discovery by Western of the presence of any of said “patented 
bands,” other than those sold by Western, in its exclusive territory 
and if, after giving notice to respondent, the matter was not cleared 
up, Western could impound all royalties due respondent until re- 
spondent eliminated all “outlaw bands” from Western’s exclusive 
territory. 

-' Par. 18. Respondent’s predecessor corporation, The Package Ad- 
vertising Corp., entered into an agreement with Western Waxed 
Paper Co. on April 13, 1936, purporting to grant to Western a non- 
exclusive license to make and sell Ad-Seal-It bands in that territory 
of the United States situated east of the Rocky Mountains and to sub- 
license the purchasers thereof to use said bands. The terms of this 
agreement were substantially the same as those of the other non- 
exclusive license agreements between respondent and the various 
waxed-paper manufacturers hereinbefore described. 

Par. 14. Under the provisions of the aforesaid license agreements, 
licensees of respondents were required to, and did generally, have 
printed on bands manufactured by them respondent’s trade-mark 
“Ad-Seal-It,” the numbers of respondent’s patents, and the name of 
the manufacturer. For example, bands manufactured by Waxide 
Paper Co. bore the following: 

“AD-SEAL-IT”—Patented (1,818,923 & 1,849,774) Mfd. by Waxide Paper Co., 
St. Louis, Mo.” 

Par. 15. Respondent, in the course and conduct of his said business 
and in accordance with the provisions of the agreements hereinbefore 
described, established uniform delivered prices at which his nonexclu- 
sive licensees were required to sell, and did sell, printed waxed-paper 
bands to bakers. That part of the United States in which the so-called 
nonexclusive licensees were engaged in selling Ad-Seal-It bands was 
divided into three zones, which were referred to as zones 1, 2, and 2—A, 
respectively. These zones were the same in geographical scope as 
those used in the waxed-paper industry. Zone 1 comprised that ter- 
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ritory located within the Northeastern section of the United States 
extending west and including both banks of the Mississippi River and 
bounded on the south by the northern line of the State of Kentucky 
and the southern line of the State of Virginia. Zone 2 consisted of 
the States of North Carolina and Tennessee and included also that 
area located north of the States of Arkansas and Oklahoma and west 
of the Mississippi River to the western boundaries of the States of 
South Dakota and Nebraska and then on a direct line extending south 
through the State of Colorado to its southern boundaries. Zone 2—A 
comprised all those States east of the Rocky Mountains not included in 
zones 1 and 2. 

The remainder of the United States was the exclusive territory of 
Western Waxed Paper Co. pursuant to the agreements between re- 
spondent and Western hereinbefore described. Respondent, however, 
did not fix or establish the prices at which the said Western sold Ad- 
Seal-It bands in its exclusive territory. 

Par. 16. The provisions of the nonexclusive license agreements 
which required that the licensees sell Ad-Seal-It bands at prices not 
lower than those established and fixed by respondent were enforced. 
Instances of variations between the prices quoted and charged by any 
licensee and the prices established by respondent were immediately 
brought to the attention of the licensee involved. Such instances were 
generally due to mistakes in billing which were subsequently corrected 
by the licensee involved, with appropriate adjustments thereafter be- 
ing made. There were occasions when some licensees established ad- 
ditional quantity brackets for Ad-Seal-It bands, but the prices appli- 
cable thereto were higher than those established by respondent for the 
next largest quantity bracket. 

Par. 17. In accordance with the provisions of the agreements here- 
inbefore described, the licensees under the agreements were required 
to and did furnish respondent with duplicates of invoices covering 
sales of Ad-Seal-It bands. Also, said licensees were required to and 
did furnish to respondent a monthly statement of their sales of Ad- 
Seal-It bands, and remitted monthly payments to respondent to cover 
the amount of royalties due. Respondent employed auditors to check 
the records of the various licensees from time to time to determine 
whether the amounts of royalties reported and paid by the licensees 
were correct. 

From the year 1931 through 1945 the licensees of respondent paid 
in the aggregate approximately $1,300,000 in royalties pursuant to the 
provisions of the license agreements. 
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Par. 18. In accordance with the provisions of the exclusive license 
agreement with Western Waxed Paper Co., respondent endeavored 
to prevent, and did prevent, invasion of Western’s exclusive territory 
upon being advised of the shipments by others of bands into such 
territory. In 1936 respondent began litigation against the Ohio. 
Wax Paper Co. for breach of its license agreement by having made 
shipments of bands into Western’s exclusive territory. In 1937 a 
consent decree was entered by which Ohio Wax Paper Co. was en- 
joined from shipping bands outside the territory defined in the 
agreement. The Specialty Papers Co., in 1937, also discontinued 
the shipment of printed waxed-paper bands into the exclusive terri- 
tory granted to Western at the insistence of respondent and made a 
payment to cover royalties due upon the sale of such bands which had 
been shipped to the Langendorf United Bakeries, Inc. The bands 
sold and shipped by Ohio Wax Paper Co. and Specialty Papers Co. 
to the Langendorf United Bakeries, Inc., were not referred to as 
Ad-Seal-It bands but were used for the same purposes as Ad-Seal-It 
bands and were identical with such bands with the exception that they 
did not bear the trade-mark “Ad-Seal-It.” 

Other instances of the sale and shipment of printed waxed-paper 
bands into the exclusive territory of Western were brought to re- 
spondent’s attention for corrective action. For example, the Pacific 
Waxed Paper Co., Seattle, Wash., manufactured printed waxed paper 
bands for sale to bakers located in the exclusive territory granted to 
Western. Bakers who were customers of the Pacific Waxed Paper Co. 
were contacted by respondent and advised that they were infringing 
upon respondent’s patent rights by using bands purchased from 
unlicensed sources. In March 1936, Pacific Waxed Paper Co., after 
being advised by bakers of respondent’s warnings, entered into an 
agreement with Western Waxed Paper Co. which provided that 
Western would grant to Pacific the right to make, use, and sell Ad- 
Seal-It bands in Western’s exclusive territory at prices established by 
Western. 

Par. 19. The prices fixed and established by respondent at which 
nonexclusive licensees were required to sell, and did sell, printed 
waxed-paper bands to bakers were substantially higher than the 
prices charged by waxed-paper manufacturers who were not licensees 
of respondent for bands sold to bakers and used for similar purposes as 
Ad-Seal-It bands. 

The American Bread Wrapper Co. began producing and selling 
printed waxed-paper bands about 1921 and continued until about 
1938, when its operations ceased. The bands manufactured and 
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sold by American Bread Wrapper Co. were used for similar purposes 
as the bands known as Ad-Seal-It bands. The American Bread 
Wrapper Co. never entered into a license agreement under respondent’s 
patents although such a license was offered to the company. Among 
the customers of American Bread Wrapper Co. who bought printed 
waxed-paper bands was Ward Baking Co. The prices at which 
American Bread Wrapper Co. sold bands to Ward Baking Co. were 
lower than the prices established by respondent for Ad-Seal-It 
bands. 

The General Waxed Papers, Inc., of Chicago, manufactured and 
sold narrow printed waxed bands which it referred to as “narrow bread 
wrappers” in competition with Ad-Seal-It bands. This company 
never entered into a license agreement with respondent, although such 
a license was offered to the company by respondent with the assurance 
that uniform prices would be maintained. General Wax priced and 
sold its narrow bread wrappers on a hundredweight basis in the same 
manner as wide bread wrappers. The prices at which General Wax 
sold its narrow bread wrappers were substantially less than the prices 
established by respondent for Ad-Seal-It bands. 

Par. 20. The Waxide Paper Co., St. Louis, Mo., a licensee of re- 

»spondent, sold printed waxed paper bands to Petersen Baking Co., 
Omaha, Nebr., as early as 1929. Prior to about 1939 or 1940, the bands 
sold by Waxide to Petersen Baking Co. were sold on a hundred-weight 
basis. Such bands were not called Ad-Seal-It bands but were used 
for the same purpose as Ad-Seal-It bands. In 1939 or 1940, Waxide 
began selling bands to Petersen Baking Co. at the prices established 
by respondent, which prices were substantially higher than those 
previously charged by Waxide on a hundredweight basis. 

Par. 21. The Kalamazoo Vegetable Parchment Co., Kalamazoo, 
Mich., entered into a license agreement with respondent on May 17, 
1933. The company had been manufacturing and selling printed 
waxed-paper bands prior to entering into the aforesaid agreement 
with respondent. Such bands were used by bakers for the same 
purposes as Ad-Seal-It bands, although they were not called Ad- 
Seal-It bands. After becoming a licensee of respondent, Kalamazoo 
began selling Ad-Seal-It bands at the prices established by respond- 
ent, which were from 5 to 24 cents per pound or from 83 to 131 percent 
more than those charged prior to becoming a licensee. 

Par. 22. Some manufacturers of printed waxed-paper bands en- 
tered into the aforesaid agreements with respondent as a result of 
threats of patent-infringement suits. Others of such manufacturers 
entered into the said agreements with respondent because of induce- 
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ments in the form of a higher and uniform price structure on Ad- 
Seal-It bands. The Ohio Wax Paper Co., for example, was informed 
by respondent that it could not make and sell printed waxed-paper 
bands without infringing upon respondent’s patents and Ohio Wax 
Paper Co. was offered a license to make and sell such bands. Ohio 
Wax Paper Co. at first refused but later entered into a license agree- 
ment with respondent after some of its competitors had suggested 
that it do so because respondent was going to maintain a good price 
on the bands. Respondent’s promise of price uniformity and price 
maintenance was the main reason why Ohio Wax Paper Co. entered 
into the agreement with respondent. 

The Detroit Wax Paper Co. became a licensee of respondank on. 
December 1, 1931, after having been informed by respondent of the 
existence of this patents and of the necessity of the company becoming 
a licensee so as to avoid liability for infringement. Subsequently, 
certain differences arose between Detroit Wax and respondent and 
Detroit refrained from paying royalties to respondent, contending 
that the patents on which the royalty payments were based were in- 
valid. Detroit Wax Paper Co. continued manufacturing and selling 
printed waxed-paper bands during a period of about 2 years. On 
May 15, 1939, respondent and Detroit Wax Paper Co. entered into a- 
new license agreement. In July 1939 a mutual release was executed 
between respondent and Detroit Wax in full satisfaction of all differ- 
ences between the parties, but Detroit Wax refused to pay any royal- 
ties on the bands manufactured during the aforesaid 2-year period. 
Detroit Wax considered it more economical to enter into the license 
agreement and execute the release than to further challenge respond- 
ent’s patents. 

Par. 23. None of the licensees under the aforesaid agreements have 
ever used the methods covered by respondent’s patents, nor have any 
of such licensees ever granted an oral or written sublicense to any- 
one to use such methods in the packaging of bread and other bakery 
products. The licensees were generally aware of the existence of 
respondent’s patents but were unfamiliar with the nature of the 
patents. 

Par. 24. As a result of the uniform minimum prices, terms, and 
conditions of sale established and maintained by respondent, as afore- 
said, price competition among and between respondent and other man- 
ufacturers of printed waxed paper bands has been substantially 
eliminated, and as a result of the territorial restrictions imposed by 
sespandont upon his licensees, as aforesaid, manufacturers of printed 
waxed-paper bands have been prevented from selling said product in 
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the exclusive territory of Western Waxed Paper Co., the consequence 
of all of which is to tend to create a monopoly in respondent in the in- 
terstate sale and distribution of unpatented printed waxed-paper 
bands. 

Par. 25. The Commission finds that the acts and practices of re- 
spondent of coercing, persuading, inducing, or otherwise causing other 
manufacturers of printed waxed-paper bands, an unpatented product, 
to enter into the aforesaid license agreements purporting to grant to 
said other manufacturers of printed waxed-paper bands a license ta 
make and sell printed waxed-paper bands to be used in practicing 
respondent’s invention and the right to use respondent’s trade-mark: 
“Ad-Seal-It,” and the acts and practices of respondent done and 
performed in furtherance of and pursuant to said license agreements 
of fixing, establishing, and maintaining the prices, terms, and condi- 
tions of sale at which, and of designating, limiting, and controlling 
the territories in which, said other manufacturers of printed waxed- 
paper bands might sell same, all have a tendency and capacity to re- 
strain, restrict, suppress, and eliminate competition in the interstate 
sale and distribution of said product. 


CONCLUSION 


The aforesaid acts and practices of respondent constitute unfair 
methods of competition within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal ‘Trade Commis- 
sion upon the complaint, answer of the respondent, testimony and 
other evidence in support of and in opposition to the allegations of the 
complaint taken before a trial examiner of the Commission theretofore 
duly designated by it, recommended decision of the trial examiner and 
exceptions filed thereto, briefs, and oral argument of counsel, and the 
Commission having made it findings as to*the facts and its conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That the respondent, Henry J. Taylor, individually, 
and trading under the name and style of The Package Advertising Co., 
or any other name, his agents, representatives, and employees, directly 
or through any corporate or other device, in or in connection with the 
offering for sale, sale, and distribution of printed waxed-paper bands, 
or any similar product, to be used as inserts or outserts in connection 
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with the wrapping of bread or other bakery products, do forthwith 
cease and desist from coercing, persuading, inducing, or otherwise _ 
causing other manufacturers, or distributors of printed waxed-paper 
bands to enter into, continue, cooperate in, or carry out, any agreement 
or understanding with respondent, whether or not based upon respon- 
dent’s patents and trade-mark, for the purpose, or with the effect, of 
- fixing, establishing, or maintaining the price or terms or conditions 
of sale at which, or designating, limiting or controlling the territory 
the territory within which, sales of printed waxed-paper bands not 
manufactured or sold by respondent shall be made. 

It is further ordered, That respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 
complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5520. Complaint, Dec: 1, 1947?—Decision, Nov. 15, 1949 


Although the functional abbreviations or names and technical trade numbers 
used in radio advertisements to designate various tubes or other devices may 
be clearly understood to define function exactly, by those members of the 
public engaged in the manufacture, assembly, and repair of radio sets, and 
by those technically trained in electronics, such abbreviations, names and 
numerals are not so understood by the remainder of the purchasing public, 
which believes that the numerical tube complement of a radio-receiving set 
indicates its power, sensitivity, and volume, rather than its refinement, and 
that the greater the number of tubes in a receiving set, the greater will be its 
power of detecting, receiving, and amplifying radio signals. 


Where a corporation engaged in the interstate sale and distribution of radio 
sets, radio tubes, component and accessory parts and like products to 
dealers for resale; and directly to the purchasing public; through state- 
ments in catalogs and other literature circulated by mail among 500,000 to 
600,00 prospective purchasers annually throughout the United States— 

Represented, directly or by implication, that the tubes contained in its receiving 
sets were necessary and fully functioning tubes, performing the recognized 
and customary functions of radio receiving-set tubes in the detection, recep- 
tion, and amplification of radio signals, through such language as “You get 
full 6-tube efficiency and power with this tube lineup,” etc., and ‘“‘The 5-tube 
circuit (including rectifier) is licensed * * *. You get full efficiency 
and power from the following tube lineup,” etc., followed by descriptive ab- 
breviations and technical-trade numbers ; 

The facts being that one of the tubes contained in the sets thus advertised was 
a “rectifier” tube; which, while serving the auxiliary function of changing 
alternating current to direct current, without which conversion the com- 
mercially sold home radio set will not operate, did not perform the pri- 
mary function of detecting, receiving, and amplifying radio signals; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that said sets possessed capacities and quali- 
ties which they did not in fact possess, and thereby to induce its purchase 
of substantial quantities thereof : 

' Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts 
and practices in commerce. 

While the complaint in the instant proceeding charged respondent with mis- 
representing through its advertisements the prices at which it regularly 
sold its sets or authorized dealers to sell the same, and the prices at which 
it sold or authorized its dealers to sell said products as special or reduced, 
the Commission found such charges not supported by the record. 


216 FEDERAL TRADE COMMISSION DECISIONS 
= Complaint 46 F. T. Ce 


Before Mr. Frank Hier, trial examiner. 

Mr. Carrel F. Rhodes for the Commission. 

Hoffman & Davis and Mr, Ralph J. Gutgsell, of Chicago, Il., for 
respondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Allied Radio Corp., a 
corporation, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: | 

Paracraru 1. Respondent Allied Radio Corp. is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Illinois, with its principal office and place of 
business located at 833 West Jackson Boulevard, Chicago, Ill. The 
respondent is now and has been for several years last past engaged in 
the business of manufacturing and assembling radio-receiving sets, 
radio tubes, and like products, and in selling and distributing: said 
products to dealers for resale and direct to the purchasing public. 

Par. 2. In the course and conduct of its business, respondent corpo- 
ration sells and distributes its radio-receiving sets and products to 
dealers for resale and to members of the purchasing public throughout 
the United States and in the District of Columbia. Respondent: now 
causes and for several years last past has caused its said products 
when sold either to dealers for resale or direct to the purchasing public 
to be transported from its principal place of business in Chicago, IIL, 
to purchasers thereof at their several points of location in the various 
States of the United States other than the State of Illinois and in the 
District of Columbia. 

There is now and at all times mentioned herein has been a course of 
trade in said products so sold and distributed by said respondent be- 
tween and among the several States of the United States and in the 
Distriet of Columbia. 

Par. 3. In the course and conduct of the business as set out and 
described in paragraphs 1 and 2 hereof, for the purpose of inducing 
the purchase of respondent’s radio-receiving sets, radio tubes, and 
like products offered for sale and sold by it, the respondent has cir- 
culated, and has caused dealers in its products to circulate, among 
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prospective purchasers through the United States, by mail, advertise- 
ments in newspapers and magazines, by means of advertising folders, 
price lists, pamphlets, circulars, letters, and other literature by radio 
continuities and otherwise, many statements and representations con- 
cerning its said radio-receiving sets. By said means respondent, has 
made, and has caused dealers to make, false and misleading statements 
and representations in describing said radio-receiving sets, their power 
and capacity for reception, the number of active functioning tubes in 
said radio sets, and the prices of said sets. Among such statements 
and representations so made and circulated by respondent, and by its 
dealers under its direction, are the following: 


You get full 6 tube efficiency and power with this tube lineup. 12SA7GT as 
Cony. ; 12SK7GT as IF Amp; 12SK7GT as RF Amp; 12SQ7GT as Det.-Audio Amp 
(Dual purpose) ; 50 L6GT as power output. Selenium rectifier for maximum 
output. * * * Net Price Each $21.95. Your price, lots of 3 each $20.85. 

The 5 tube circuit (including rectifier) is licensed by RCA and Hazeltine, 
and that means the latest 1947 improvements from these engineering labora- 
tories. You get full efficiency and power from the following tube lineup. 
12SA7GT as Conv.; 12SQ7GT as Det.; 12SF7GT as IF Amp; 50L6GT’as power 
output; 85Z5GT Rect. * * * Net Price each $15.85. Your price lots of 
3 each $14.95. 

You get exceptional sensitivity and power output from this remarkably .effi- 
cient circuit which uses the latest type tubes as follows: 12SG7,as RF Amp; 
12SA7GT as Osc.-Cony. (Dual Purpose); 12SK7GT as IF Amp; 12 SQ 7 GT 
as Det.-AVC—first audio (triple purpose); 35L6GT as beam power output; 
35Z5GT Rectifier. Note the multiple-purpose tubes—they make a difference 
you’ll appreciate in the remarkable power delivered by this receiver. * * * 
Net price each $33.95. Net price lots of 3 each $33.45. 

Three-way operation Knight’6 (with rectifier) * * * Net each less bat- 
teries $35.75. - Net lots of 3 each $33.25. 

Extra sensitivity—The powerful RCA and Hazeltine license circuit uses the 
latest low drain tubes as follows: 1N5GT as RF; 1A7GT as Osc.-Cony. (dual 
purpose) ; IN5GT as IF; 1H5GT as Det.-AVC—first audio (triple purpose) ; 
1Q5GT as beam power output; 117Z6GT Rect. * * * Net less batteries 
$35.75. Net lots of 3 each $33.25. 


The aforesaid statements and representations, together with similar 
statements and representations not herein set out, purport to be descrip- 
tive of respondent’s radio receiving sets, the necessary number of func- 
tioning tubes with which they are equipped, and the prices thereof, 
and constitute representations on the part of respondent to members 
of the purchasing public and to dealers that said radio-receiving sets 
are equipped, some with five, some with six, and some with various 
other designated numbers of active, fully functioning tubes; that the 
prices represented as “net prices” are the prices at which respondent 
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regularly sells its said radio-receiving sets or at which it a 
dealers to sell such products; and that the prices represented as “your 
price lots of 3 each” and as “net lots of three each” are special or 
reduced prices at which respondent sells its said radio-receiving sets 
or at which it authorizes dealers to sell such products. 

A substantial number of the purchasing public believe that the 
greater the number of actually fully functioning tubes in the radio- 
receiving set, the better the performance and the greater its power for 
detecting, amplifying, and receiving sound waves, and a substantial 
number of the purchasing public buy respondent’s said radio-receiving 
sets under such belief. ; 

Par. 4. In truth and in fact, the foregoing statements and represen- 
tations made by the respondent are false, deceptive, and misleading. 
Respondent’s aforesaid radio-réceiving sets are not equipped with five, 
six, or other number of tubes respectively as represented by respond- 
ent, but have installed therein one or two or more ballast, nonfunction- 
ing or tuning beacon tubes, or rectifier tubes. Such ballast or tuning 
beacon tubes or rectifier tubes, devices, and accessories do not serve as 
detecting, amplifying, or oscillating tubes and do not perform any 
recognized and customary function of radio tubes in the detection, 
amplification, and reception of radio signals. Respondent’s so-called 
“net prices” are fictitious prices and are not the prices at which respond- 
ent regularly sells its said radio receiving sets or at which respondent 
authorizes dealers to sell such products, and the prices represented by | 
respondent as “your price lots of 3 each” and as “net lots of three each” 
are not special or reduced prices but are the prices at which respondent 
sells its said radio-receiving sets or at which it authorizes dealers to 
sell such products in the usual and regular course of business. 

Par. 5. Each and all of the foregoing false and misleading statements 
and representations made by respondent describing its said radio-re- 
ceiving sets and the number of tubes contained therein, and the prices 
thereof, as hereinabove set out, were and are calculated to, and have 
had and now have, the tendency and capacity to and do mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that such representations are true. As a 
result of such erroneous and mistaken beliefs so induced, a substantial 
number of the purchasing public have purchased a substantial volume 
of respondent’s radio-receiving sets. . 

Par. 6. The aforesaid acts and practices of the respondent as herein 
alleged are all to the injury and prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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- Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 1, 1947, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ent, Allied Radio Corp., a corporation, charging it with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of that act. After the filing by respondent of its 
answer to the complaint, testimony, and other evidence in support of 
and in opposition to the complaint were introduced before a trial 
examiner of the Commission theretofore duly designated by it and 
such testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, the proceeding regularly 
came on for final consideration by the Commission upon the complaint, 
answer, testimony and other evidence, recommended decision of the 
trial examiner and exceptions thereto, briefs in support of and in 
opposition to the complaint, and oral argument; and the Commission, 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Allied Radio Corp., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Illinois, with its principal office and place of 
business located at 833 West Jackson Boulevard, Chicago, IIl., and is 
now and for a number of years last past has been engaged in the sale 
and distribution of radio sets, radio tubes, component and accessory — 
parts and like products to dealers for resale, and directly to the pur- 
chasing public, throughout the United States and in the District of 
Columbia. 

Par.. 2. Respondent causes and has caused its products, when sold, 
to be transported from its place of business in the State of Illinois 
to purchasers thereof in various other States of the United Sttaes and 
in the District of Columbia. Respondent maintains and has main- 
tained a course of trade in its products in commerce among and be- 
tween the several States of the United States and in the District of 
Columbia. 

' Par. 3. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of its products by the public, respondent 
has circulated by mail among 500,000 to 600,000 prospective pur- 
chasers, annually, throughout the United States, catalogs and other 
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literature containing advertisements of its products. Among and 
typical of certain of the statements appearing therein, until July of 
1947 before the issuance of the complaint herein, but not since, are 
the following: 

(a) You get full 6 tube efficiency and power with this tube lineup. 12SA7GT as 
Conv.; 12SK7GT as IF amp; 12SK7GT as RF Amp; 12SQ7GT as Det.-Audio 
Amp (Dual Purpose) ; 50L6GT as power output. Selenium rectifier for maxi- 
mum output. * * * Net Price Hach $21.95. Your price, lots of 3 each $20.85. 

(b) The 5 tube circuit (including rectifier) is licensed by RCA and Hazeltine, 
and that means the latest 1947 improvements from these engineering laboratories. 
You get full efficiency and power from the following tube lineup. 12SA7GT as 
Cony.; 12SQ7GT as Det.; 12SF7GT as If Amp; 50L6GT as power output; 
85Z5GT Rect. * * * Net Price cach $15.85. Your price lots of 3 each $14.95. 

(c) You get exceptional sensitivity and power output from this remarkably 
efficient circuit which uses the latest type tubes as follows: 12SG7 as RF Amp; 
12SA7GT as Ose.-Conv. (Dual Purpose) ; 12SK7GT' as IF Amp; 12SQ7GT as 
Det.-AVC-first audio (triple purpose) ; 35L6GT as beam power output; 35Z5GT 
Rectifier. Note the multi-purpose tubes—they make a difference you'll appreciate 
in the remarkable power delivered by this receiver. * * * Net price each 
$34.95. Net price lots of 3 each $33.45. 

(d) Three-way operation Knight 6 (with rectifier * * * Net each less 
batteries $35.75. Net lots of 3 each $33.85. 

Extra sensitivity—The powerful RCA and Hazeltine licensed circuit uses the 
latest low tubes as follows: INSBT as RF; 1A7GT as Osc.-Conv. (dual purpose) ; 
IN5GT as IF; 1H5GT as Det.-AVC—first audio (triple purpose) ; 3Q5GT as beam 
power output, 117Z6GT Rect. * * * Net less batteries $35.75. Net iots of 3 
each $33.85. 


Par. 4. These statements imply that the tubes contained in re- 
spondent’s radio-receiving sets are necessary and fully functioning 
tubes, performing the recognized and customary functions of radio 
receiving set tubes in the detection, reception, and amplification of 
radio signals. 

Par. 5. One of the tubes contained in respondent’s radio receiving 
sets so advertised and represented is a “rectifier” tube, which, while 
serving the auxiliary function of changing alternating current to di- 
rect current, without which conversion the commercially sold home 
radio set will not operate, does not perform the primary function of 
detecting, receiving and amplifying radio signals. 

Par. 6, A substantial portion of the purchasing public believes that 
the greater the number of tubes in a receiving set, the greater will be 
its power of detecting, receiving, and amplifying radio signals. Al- 
though the functional abbreviations or names and technical trade 
numbers used by respondent in its advertisements to designate various 
tubes or other devices may be clearly understood to define function 
exactly, by those members of the public engaged in the manufacture, 
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assembly and repair of radio sets and by those technically trained in 
electronics, such abbreviations, names, and numerals are not so under- 
stood by the remainder of the purchasing public. The latter believes 
that the numerical tube complement of a radio-receiving set indicates 
its power, sensitivity and volume, rather than its refinement. 

Par. 7. The representations made by respondent with respect to the 
tube complement of its radio-receiving sets, as set forth herein, are 
erroneous and misleading, and their use by respondent has the tend- 
ency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that such sets possess 
capacities, qualities, and characteristics which they do not in fact 
possess, and the tendency and capacity to cause such portion of the 
public to purchase substantial quantities of respondent’s radio-receiv- 
ing sets as a result of such erroneous belief. 

Par. 8. While the complaint contained certain charges in addition 
to that discussed above, the Commission finds that such charges are 
not supported by the record. 


CONCLUSION 


The acts and practices of respondent as herein found are all to the 
prejudice of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence introduced before a trial examiner of 
the Commission theretofore duly designated by it, recommended de- 
cision of the trial examiner and exceptions thereto, briefs in support 
of and in opposition to the complaint, and oral argument, and the 
Commission having made its findings as to the facts and its conclu- 
sion that respondent has violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That respondent, Allied Radio Corp., a corporation, 
its officers, agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, and distribution of respondent’s radio-receiving sets in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 
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Representing, directly or by implication, that any radio-receiving 
set contains a designated number of tubes or is of a designated tube 
capacity, when one or more of the tubes referred to are tubes or other 
devices which did not perform the recognized and customary functions 
of radio-receiving-set tubes in the detection, amplification, and recep- 
tion of radio signals. 

It is further ordered, That respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which it has com- 
plied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4634. Complaint, Nov. 14, 1941—Decision, Nov. 22, 1949 


The word ‘Webster’s,”’ as respects dictionaries, simply means to the public, 
according to the greater weight of the evidence in the instant proceeding, a 
dictionary, and not any particular dictionary, nor the dictionary of a particu- 
lar publishing company, although it does connote, according to scholars, that 
a dictionary in connection with which it is used, is a literary lineal descendant 
of the original Webster Dictionary written by Noah Webster, and was pre- 
pared according to principles employed by him in the preparation of his 
dictionaries ; and certain segments of the public also understand and believe, 
it appears, that a dictionary bearing the name “Webster,” by whomsoever 
published, is an accurate and up-to-date one. 


While executors of the estate of Noah Webster, as respects the right to the use of 
the name “Webster” or “Webster’s,” by agreement of November 5, 1844, did 
transfer and assign to George and Charles Merriam all of the rights which 
said executors had to publish “The American Dictionary in two volumes, 
Royal Octavo entered for copyright in September 1840,” and it appears that 
in 1853 and 1854 other agreements granted to the Merriams the right to renew 
the copyright of the same American Dictionary, to publish revisions and 
abbreviations thereof, and to publish Webster’s School Dictionary, it did 
not appear that the Merriams were granted the exclusive right to publish 
“Webster’s Dictionary,” or that they ever purchased the trade name “Web- 
ster’s Dictionary,” or that they—or anyone else—ever acquired any rights of 
any description in the dictionaries produced by Noah Webster in 1806, 1807, 
and 1828; and as a matter of fact millions of copies of dictionaries bearing 
the name Webster as a principal part of their titles, were published by various 
publishers in the United States prior to 1904, one firm alone thus publishing 

’ more than a million dictionaries thus entitled, without any arrangement or 
eontract with the Merriams; and there are now and have been since, a great 
many publishers, beside said company, who publish and sell dictionaries thus 
entitled. 


Where a corporation and its successor, publishers, and sellers since 1928 of dic- 
tionaries, the title pages, covers, bindings, and jackets of which were fre- 
quently changed without substantially changing the vocabularies, and the 
approximately 25 different titles of which, both current and discontinued, 
included the name “Webster” or “Webster’s” ; a third concern, which held alk 
the outstanding stock of the other two, made the dictionaries sold by them, 
and owned the plant in which said products were made; and two individuals, 
who as president and vice president, controlled and managed said concerns ; 
engaged in the interstate sale and distribution of said products in compe- 
tition with the G. & C. Merriam Co., and other concerns— 
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(a) Represented to the purchasing public that the dictionaries in question were 
compiled or published by Noah Webster or his successor, through such state- 
ments on the title pages, covers, and paper jackets of their products as 
“WEBSTHR’S UNIVERSAL DICTIONARIES * * *’ “BEING THE 
UNABRIDGED DICTIONARY by Noah Webster, LL. D., edited,” etc. ; 

The facts being that while their said dictionaries were based upon and derived, 
from a dictionary originally compiled by Noah Webster, published in 1828, 
and entitled “An American Dictionary of the English Language,” they were 
not actually written or published by either Noah Webster or his successors ; 

(b) Represented, as aforesaid, that their said dictionaries had been edited or 
revised, enlarged and brought up to date by a staff of eminent scholars and 
educators, including some whose names were listed on the title pages of 
certain of said volumes; 

‘The facts being that the individuals employed by them to edit and revise. their 
dictionaries had not been generally recognized as outstanding scholars or 
specialists in philology or lexicography, and that some of those whose Hames 
appeared on the title pages or covers bad never even been in their employ ; 

(c) Represented that each of their dictionaries was substantially different from 
the others published by them and had been separately edited, and constituted 
a new dictionary as of the date of its publication, through such statements 
on their title pages, covers, bindings, and jackets as “newly revised,” etc., 
“now thoroughly revised and greatly enlarged and improved,’ “a new 
work throughout,” * * * ag its title implies is new, right up-to- date, 
equipped with the latest words and language,” * * *; 

When in fact different editions or issues of said products were made from the 
same plates as other dictionaries theretofore published and sold by them 
under different titles and jackets; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that said representations 
were true, and thereby into the purchase of their said dictionaries; whereby 
substantial trade was diverted unfairly to them from their competitors 
in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and of their competitors, and constituted 
unfair methods of competition in commerce, and unfair and deceptive acts 
and practices therein. 


As respects the allegations of the complaint in said proceeding, that since 1847 
the G. & C. Merriam Co. and its predecessors, George and Charles Merriam, 
had been engaged in publishing and selling dictionaries under trade names 
which included the word ‘Webster’ or ‘““Webster’s,’”’ had long been associated 
by the public with the dictionaries thus published, and that the public now 
understands “Webster’s Dictionaries” to be those published by that firm; 
and the charge that through the use of the name “Webster” or “Webster’s” in 
the titles of their dictionary and elsewhere, the respondents represented 
that their dictionaries were those published by said company or the prede- 
cessors thereof; the excellence of which was generally recognized; 

The Commission was of the opinion that the record did not show that the use 
by respondents of the name “Webster” or “‘Webster’s” in the titles of their 
dictionaries and in advertisements with respect thereto was deceptive or 
misleading; and that the charge of the complaint as respects such misuse 
of the name had not been sustained by the weight of the evidence. 


ap btulinaa 
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With regard to the charge that respondents falsely represented the prices at 
which their dictionaries were offered for sale and sold as reduced or special 
prices, much less than the usual selling price of said dictionaries, the record 
failed to sustain the same. 


Before Mr. Andrew B. Dwwall and Mr. Miles J. Furnas, trial 
examiners. 

Mr. Merle P. Lyon and Mr. John M. Russell for the Commission. 

Wittenberg, Carrington & Farnsworth, of New York City, for re- 
spondents. 

Mr. Gilbert H. Montague, of New York set Ok for G. & C. Merriam 
Co., amicus curiae. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that The World Syndicate Pub- 
lishing Co., a corporation, The World Publishing Co., a corporation, 
The Commercial Bookbinding Co., a corporation, and Alfred Cahen, 
J. L. Russell, and Ben D. Zevin, individuals, hereinafter referred to 
as respondents, have violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paragraru 1. Respondents, The World Syndicate Publishing Co., 
The World Publishing Co., and The Commercial Bookbinding Co., 
are corporations organized, existing, and doing business under and by 
virtue of the laws of the State of Oia; and respondents, Alfred Caher, 
J. L. Russell, and Ben D. Zevin, individuals, are president, vice presi- 
dent, and secretary, respectively, of each of said corporations. The 
individual respondents have dominant control of the advertising poli- 
cies and business activities of said corporate respondents and all of said 
respondents have cooperated each with the other and have acted in 
concert in doing the acts and things hereinafter alleged. Respond- 
ent’s principal office and place of business is at 2231 West One Hundred 
and Tenth Street, Cleveland, Ohio. Respondents maintain sales of- 
fices in New York, N. Y.; Chicago, [ll.; Los Angeles, Calif.; and 
Toronto, Ontario, Canada. 

Par. 2. Respondents are now and have been for more than 2 years 
last past engaged in the publication and sale of dictionaries. Respond- 
ents cause their said dictionaries, when sold, to be shipped from their 
aforesaid places of business to the purchasers thereof located in States 
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other than those from which such shipments are made, and in the Dis- 
trict of Columbia. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in their said dictionaries in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of their said business, respond- 
ents are now and have been for several years last past in competition 
with corporations, firms, and individuals engaged in the sale and 
distribution of dictionaries in commerce among and between the 
various States of the United States and in the District of Columbia. 
Among such competitors are many who do not use the word “Webster” 
in connection with the sale of said dictionaries in such a manner as 
to deceive the public and who do not engage in any unfair or deceptive 
acts or practices in connection with the sale of their products in said 
commerce. 

Par. 4. In 1828, Noah Webster, who has long been recognized by 
the public as a master of lexicography, published the first unabridged 
dictionary under the title “American Dictionary of the English 
Language.” This dictionary later became commonly known as Web- 
ster’s Dictionary. Following the death of the said Noah Webster 
in 1843, George and Charles Merriam acquired all of the publisher’s 
right, title, and interest in said dictionary, including the trade name 
Webster’s Dictionary, which right, title, and interest they duly 
assigned to the G. & C. Merriam Co., a corporation, incorporated 
in 1892 under the laws of the Commonwealth of Massachusetts. 
Since 1847, the aforesaid individuals and said corporation have re- 
vised and published from time to time various editions of dictionaries 
which they have sold throughout the United States of America and 
in all of the English-speaking countries under trade names which 
include the word “Webster’s.” Although the exclusive right of said 
G. & C. Merriam Co. to the use of the name “Webster’s” in connec- 
tion with said dictionaries, which was secured by copyright, expired 
in 1889, the G. & C. Merriam Co. was the only published of a dic- 
tionary known as “Webster” or “Webster’s” until 1904. 

Due to the preeminence of the original publisher of Webster’s 
Dictionary as a lexicographer and to the completeness, comprehen- 
siveness, and accuracy of the Webster dictionaries published by Noah 
Webster and his successors, George and Charles Merriam, and their 
successor, said G. & C. Merriam Co., a corporation, and the exclusive 
usage of the word “Webster” by these publishers from 1828 to 1904, 
the word “Webster” or “Webster’s” has long been associated by the 
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public with the dictionaries published by Noah Webster and his suc- 
cessors, The public understands Webster’s dictionaries to be those 
published by said G. & C. Merriam Com. or its predecessors. The 
public understands an unabridged Webster's dictionary to be a com- 
plete, comprehensive, and accurate compendium of all the words in 
_ the English language, including new words, and abridged Webster’s 
dictionaries to be accurate and up-to-date. 

The “Webster’s” dictionaries published by the G. & C. Merriam Co. 
and by their predecessors have acquired a wide and favorable reputa- 
tion and good will which is of great monetary value to their pub- 
lishers, due to the fact that the word “Webster” has been long asso- 
ciated with publications having the excellence of-the dictionaries of 
the G. & C. Merriam Co. and its predecessors. 

Par. 5. In the course of their said business, in connection with the 
promotion of the sale of their said dictionaries in said commerce, re- 
spondents directly and indirectly simulate and imitate the advertise- 
ments of said G. & C. Merriam Co. and the titles of its said dic- 
tionaries, and respondents have made and are now making representa- 
tions concerning the origin and authorship of their said dictionaries 
so as to confuse and deceive purchasers and prospective purchasers 
thereof and cause them to believe that respondents’ said dictionaries 
are the Webster’s dictionaries of the said G. & C. Merriam Co. and its 
predecessors, and that the respondents’ unabridged dictionaries are 
complete, comprehensive, and accurate compendiums of all the words 
in the English language, including new words, and that respondents’ 
abridged dictionaries are accurate and up-to-date. Respondents cre- 
ate said confusion and deception of the purchasing public through the 
use of advertisements featuring the name “Webster” or “Webster’s,” 
and through the use of the name “Webster” or “Webster’s” in titles 
for said dictionaries, and through statements and implications as to 
the quality and completeness of their dictionaries and their value made 
on the front covers, bindings or title pages, on cover jackets therefor, 
on the cartons in which they are placed, in circular price lists, in news- 
paper and other published advertisements and in advertising litera- 
ture distributed among the purchasing public throughout the various 
States of the United States and in the District of Columbia. Among 
and typical of the trade names used for said dictionaries and the 
representations made and used, as hereinabove alleged, are the 
following: 

The New Supreme Webster Dictionaries. 
Webster’s New Age Dictionary. 
The New Universities Webster Dictionary. 
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New Home, Office, and School Webster Dictionary with Atlas of 
the World. 

The Ideal Pocket Webster’s Dictionary. 

Webster’s Qualified Dictionary. 

Webster’s Criterion Dictionary for Home, School and Office with 
Atlas of the World. 

Webster’s New World Dictionary * * * 1936. 


The Royal Webster Dictionary. 


Webster New School and Office Dictionary. 

New Peerless Webster Home, School and office Dictionary. 

Webster’s New World Dictionary. 

Webster’s New Standard Dictionary * * * 1989. re New 
Compilation * * * $1.00 * * * A Dollar Dictionary 
That Has Everything. 

Webster’s Popular Illustrated Dictionary. 

Webster’s Twentieth Century Dictionary of the English Language 
and Complete Atlas of the World, Being the Unabridged Dic- 
tionary by Noah Webster, LL.D., * * * Now Thoroughly 
Revised and Greatly Enlarged and Improved by 100 educators, 
specialists and eminent scholars under the editorial supervision 
of Thomas H. Russell, LL. B., LL. D., A. M.; A. C. Bean, M. E., 
LL. B.; and L. B. Vaughn, Ph. B., * * * prepared for 
publication by George W. Ogilvie es i 

“Webster’s Universal Unabridged Dishanaieansl Webster’s Uni- 
versal Dictionary of the English Language with a comprehen- 
sive Addenda of Newest Words Compiled by Joseph Devlin, 
M. A. * * * Being the Unabridged Dictionary by Noah 
Webster, LL. D. Edited under the supervision of Thomas H. 
Russell, LL. D.; A. C. Bean, M. E. L. E. B.; and L. B. Vaughn, 
Ph. B. and a staff of eminent scholars, educators, and specialists. 

Including all the newest words in the English Language. 

Authentic, Unabridged and Up-to-Date. The Mighty English 
Language Complete in every word and phrase. 

The most complete and most practical unabridged dictionary yet 
published, the well known and justly famous Webster’s Twen- 
tieth Century Dictionary * * *. - 

It’s Yours ALMOST for the ASKING! * * * A WORLD- 
FAMOUS WORK. 


In some instances, respondents’ advertisements and the title pages of 
their said dictionaries contain this statement: “This dictionary is not 
published by the original publishers of Webster’s Dictionary or by 
their successors,” which is printed in relatively i inconspicuous type and 
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frequently at some distance from the trade name in which appears the 
word “Webster” or “Webster’s.” In many instances, no such statement 
appears in respondents’ said advertising literature or on the title page 
or elsewhere on or in said dictionaries. 

Par. 6. Through the use of the aforesaid titles, statements and repre- 
sentations, and others similar thereto not specifically set out herein, 
respondents represent directly and by implication that their said dic- 
tionaries are publications originally compiled and published by Noah 
Webster, later revised and published by his successors, George and 
Charles Merriam, or by their successor, the G. & C. Merriam Co., which 
have been recently revised and edited by the said G. & C. Merriam Co.; 
that they are the Webster’s dictionaries which are generally recognized 
by the purchasing public as the standard dictionary of the English 
language; that respondents’ unabridged dictionaries are complete, 
comprehensive, and accurate compendiums of all the words in the 
English language, including new words, and that respondents’ 
abridged dictionaries are accurate and up-to-date; that said Webster’s 
Twentieth Century Dictionary is the unabridged dictionary published 
by Noah Webster, throughly revised, greatly enlarged, improved and 
brought up-to-date by the successor to the publisher of the original 
Webster’s Dictionary; that respondents’ Webster’s Universal Un- 
abridged Dictionary is a complete dictionary, is edited by the successor 
to the publishers of the original Webster dictionaries, that it has been 
revised to date by eminent scholars, educators and specialists, and con- 
tains all of the newest words. Respondents represent and imply that 
each of their afore-mentioned dictionaries is substantially different 
from the others and has been separately edited, that the prices at which 
said dictionaries are offered for sale and sold are reduced or special 
prices much less than the usual selling price of said dictionaries; that 
respondents’ “Webster’s New Standard Dictionary” was a new com- 
pilation when it was published in 1939. 

Par. 7. In truth and in fact, said dictionaries are not publications 
originally compiled and pablishail by Noah Webster, later revised and 
published by his successors, George and Charles Merriam, or by their 
successor, the G. & C. Merriam Co. Said dictionaries have never been 
revised or edited by the said G. & C. Merriam Co., nor are they the Web- 
ster’s dictionaries which are generally ere by the purchasing 
public as the standard dictionary of the English language. Respond- 
ents’ said Webster’s Twentieth Century Dictionary is not the 
unabridged dictionary originally published by Noah Webster, thor- 
oughly revised, greatly enlarged, improved and brought up-to-date by 
the successors to the publisher of the original Webster Dictionary. 
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Respondents’ said Webster’s Universal Unabridged Dictionary is not 
a complete dictionary, it is not edited by the successors to the publisher 
of the original Webster’s dictionaries, it has not been revised to date 
by eminent scholars, educators, and specialists and does not contain 
all of the newest words. Each of respondents’ said dictionaries has 
not been separately edited and is not substantially different from others 
of said dictionaries which respondents represent to have been sepa- 
rately revised and edited. In many instances dictionaries represented 
as being separately revised and edited are substantially the same as 
both former and current publications of respondents. The prices at 
which respondents offer for sale and sell their said dictionaries are not 
reduced or special prices less than the usual selling price of said dic- 
tionaries, but are the prices at which respondents regularly and eus- 
tomarily offer for sale and sell said dictionaries. Respondents’ Web- 
ster’s New Standard Dictionary was not and is not a new compilation. 
None of the respondents’ said dictionaries are as complete, comprehen- 
sive, and accurate as the dictionaries published by Noah Webster and’ 
his successors. Respondents’ “unabridged” dictionaries are not com- 
plete, comprehensive, and accurate compendiums of all the words in the 
English language, including new words, and respondents’ “abridged” 
dictionaries are not accurate and up-to-date as represented. 

Par. 8. The use by the respondents of the name “Webster” or “Web- 
ster’s” in the titles of their said dictionaries and in advertisements 
with respect thereto is deceptive and misleading, and causes many 
members of the purchasing public, including school superintendents, 
teachers, librarians, and publishers, erroneously and mistakenly to 
believe that respondents’ said dictionaries are the publications of said 
G. & C. Merriam Co. or its predecessors, and that respondents’ said 
dictionaries are the Webster’s dictionaries which are generally recog- 
nized by the purchasing public as the standard dictionary of the Eng- 
lish language, and that respondents’ “unabridged” dictionaries are 
complete, comprehensive, and accurate compendiums of all the words 
in the English language, including new words. 

Par. 9. The use by the respondents of the aforesaid acts, practices, 
and methods in connection with the offering for sale and sale of said 
dictionaries in said commerce has the tendency and capacity to, and 
cloes, deceive and mislead members of the public and causes them erro- 
neously to believe that the aforesaid representations and implications 
are true, and gives respondents’ said dictionaries a prestige which 
they do not merit and would not enjoy but for said acts, practices and 
methods, and, as a result, many members of the public purchase re- 
spondents’ said dictionaries under the belief that they are purchasing 
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the Webster’s dictionary published by said G. & C. Merriam Co., 
thereby unfairly diverting trade to the respondents from their com- 
petitors in commerce between and among the several States of the 
United States and in the District of Columbia. 

Par. 10. The aforesaid acts and practices of the peer hd as 
herein alleged, are all to the prejudice and injury of the public and 
ef respondents’ competitors, and constitute unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Rerort, Frnpines as To THE Facts, anp OrpDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 14, 1941, issued and 
subsequently served upon the respondents named in the caption hereof 
its complaint, charging said respondents with the use of unfair methods 
of competition in commerce and unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of that act. After 
the filing of the respondents’ joint answer to the complaint, testimony, 
and other evidence in support of and in opposition to the allegations 
of said complaint were introduced before Andrew B. Duvall, a trial — 
examiner of the Commission theretofore duly designated by it, and 
such testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, this proceeding regularly came 
on for final hearing before the Commission upon the complaint, the 
respondents’ answer thereto, testimony, and other evidence, the trial 
examiner’s recommended decision, and written briefs of counsel for 
the respondents, counsel in support of the complaint, and counsel for 
G. & ©. Merriam Co., as amicus curiae (oral argument not having 
been requested) ; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondents, The World Syndicate Publishing 
Co.,.The World Publishing Co., and The Commercial Bookbinding 
Co.,. are corporations organized, existing, and doing business under 
and by virtue of the laws of the State of Ohio. Said respondents 
have their principal office and place of business at 2231 West One 
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Hundred and Tenth Street, in the city of Cleveland, State of Ohio, 
and they maintain sales offices in New York, N. Y., and Chicago, Ill. 

The respondents, Alfred Cahen and Ben D. Zevin, are individuals 
having dominant control over and management of the corporate re- 
spondents, and they are, respectively, president and vice president of 
The World Publishing Co. and of The Commercial Bookbinding 
Co. Respondent Alfred Cahen is also president of The World Syndi- 
cate Publishing Co., which company, however, is now inactive, hav- 
ing been succeeded in 1939 by The World Publishing Co. Respondent 
J. L. Russell is vice president of The World Syndicate Publishing 
Co., and he was formerly vice president of the successor corporation, 
The World Publishing Co. This respondent, however, is no longer 
an officer of the latter corporation, and he now has nothing to do 
with the control or management of either The World Publishing Co. 
or The Commercial Bookbinding Co. 

Par. 2. The respondent, The World Syndicate Publishing Co., from 
1928 to 1939 was, and the respondent, The World Publishing Co., 
since 1939 has been and now is, engaged in the business of publish- 
ing and selling dictionaries. Said dictionaries are manufactured by 
the respondent, The Commercial Bookbinding Co., which company | 
is the parent corporation of the other two corporate respondents and 
the holder of all of the outstanding capital stock of both The World 
Syndicate Publishing Co. and The World Publishing Co. The Com- 
mercial Bookbinding Co. also owns the plant in which the diction- 
aries published and sold by The World Publishing Co. are made. 

The respondents cause their dictionaries, when sold, to be shipped 
from their place of business in Cleveland, Ohio, to the purchasers 
thereof located in various States of the United States other than the 
State of Ohio and in the District of Columbia. The respondents main- 
tain, and at all times mentioned herein they have maintained, a con- 
stant course of trade in their dictionaries in commerce among and 
between the various States of the United States and in the District 
of Columbia. The respondent, The World Publishing Co., advertises 
itself as one of the largest book publishers in America. 

Par. 3. In the course and conduct of their business, as aforesaid, 
the respondents are now, and at all times since they have been in busi- 
ness they have been, in competition with other corporations and with 
firms and other individuals also engaged in the publication and in the 
manufacture and sale of dictionaries. One of such competitors is the 
G. & C. Merriam Co., a Massachusetts corporation, with its principal 
office and place of business located in Springfield, Mass. 
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Par. 4. Since 1928, the respondents have published and sold diction- 
aries bearing approximately 25 different titles. In all of said titles the 
respondents have included as a principal part thereof the name “Web- 
ster” or ”Webster’s.” At the time of the hearing in this proceeding 
the dictionaries published by the respondents were the following: 

Webster’s Universities Dictionary Unabridged (Comm. Ex. 
492-B). 

Webster’s Twentieth-Century Dictionary Unabridged (Comm. 
Ex. 43-B). 

Webster’s Practical Illustrated Dictionary (Comm. Ex. 39). 

New Peerless Webster Home, School and Office Dictionary 

(Comm. Ex. 19). 

Little Giant Webster Dictionary (Comm. Ex. 51). 

Webster’s Giant Illustrated Dictionary (Comm. Ex. 53-B). 

Webster’s Tower Dictionary and Atlas (Comm. Ex. 30-B). 

Webster’s New School and Office Dictionary (Comm. Ex. 33-B). 

Webster’s New Standard Dictionary (Comm. Ex. 29-B). 

Webster’s Approved Dictionary (Comm. Ex. 52-B). 

New Handy Webster Dictionary (Comm. Ex. 40). 

Included among those formerly published by the respondents, the 
publication and sale of which had been discontinued from 2 to 6 years 
prior to the hearing, were the following: 

The Ideal Pocket Webster Dictionary (Comm. Ex. 41). 

New Age Webster Dictionary (Comm. Ex. 20-B). 

Webster’s Popular Illustrated Dictionary (Comm. Ex. 28). 

The Royal Dictionary (Comm. Ex. 21). 

Webster’s Criterion Dictionary for Home, School, and Office with 
Atlas of the World (Comm. Ex. 22). 

Webster’s New World Dictionary and Atlas (Comm. Ex. 35-B). 

The New Universities Webster Dictionary (Comm. Ex. 37). 

Webster’s Universal Unabridged Dictionary and Atlas of the 
World (Comm. Exs. 23-A and B). 

Webster’s Universal Unabridged Dictionary (Comm. Exs. 77A 
and B). 

The Modern Webster Dictionary with Atlas of the World (Comm. 
Ex. 36). 

Webster’s Qualified Dictionary (Comm. Ex. 38). 

New Home Office and School Webster Dictionary (Comm. Ex. 
31-B). 

Webster’s Quiz Kids Dictionary (Comm. Ex. 34-B). 

The record discloses that the respondents themselves do practically 
no advertising to the general public. It appears, however, that on the 
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title pages, covers, and paper jackets of their dictionaries the respon- 
dents have made a number of statements and representations, typical 
of which have been and are the following: 
On the title page of the Webster’s Criterion Dictionary for Home, 
School and Office with Atlas of the World, the statement: 
Edited by 
JOSEPH DEVLIN, M. A. 


* *  * RR F 


Assisted by a Corps of Recognized Authorities 
In Philosophy and Lexicography (Comm. Ex. 22) 


On the title page of the Webster’s Universal Unabridged Diction- 
ary, the statement: 


WEBSTER’S 
UNIVERSAL 

DICTIONARY 

of the English Language 
with 
A Comprehensive Addendum of Newest Words 
Compiled by Joseph Devlin, M. A. 
Profusely Illustrated 


BEING THE UNABRIDGED DICTIONARY 
by 
NOAH WEBSTER, LL. D. 
Edited under the supervision of 
Thomas H. Russell, LL. D.; A. C. Bean, M. E., LL. B.; and 
L. B. Vaughan, Ph. B. and a staff of eminent 
scholars, educators, and specialists : 

Comm. Exs. 23-A&B ; T7-A&B) 
On the title page of the “New Home, Office and School Webster 
Dictionary” and of “The New Universities Webster Dictionary,” the 

following statement : 

“IT IS A NEW BOOK 
Based on the Original Foundation 

of Noah Webster 

EMBL SM WTR a cae oe a a Sn eC 

Edited by ex 
JOSEPH DEVLIN, M, A. 
Assisted by a Corps of Recognized Authorities in Philology 
and Lexicography 
This Dictionary contains an enlarged 
vocabulary—modern, accurate—authoritative” 


(Comm. Exs. 31—B and 37) 
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On the title page of the “Webster’s Universities Dictiohary Un- 
abridged,” the following statement: 
“WEBSTER’S 
UNIVERSITIES 
DICTIONARY 
of the English Language 
Being the Unabridged Dictionary by 
NOAH WEBSTER, LL. D. 
* * * * * * * * * 
Edited under the supervision of 
Thomas H. Russell, LL. D.; A. C. Bean, M. B., LL. B.; and 
L. B. Vaughan, Ph. B. 
Newly Revised 
Under the direction of Joseph Devlin, Elsie Wright, 
Joseph McCarter and a staff of eminent scholars, 


educators, and office editors” 
(Comm, Ex. 42-B) 


On the paper jacket of the Webster’s Approved Dictionary, the 
statement : 


More than 60,000 words covering the widest possible range of information, 
defined in concise and understandable terms. 

A modern compilation in every respect which meets every requirement of 
modern practice and modern scholarship. 

Up-to-the-minute—for it includes the very latest additions to the language from 
all sources, words which have sprung up from the developments in arts, sciences, 
and world politics (Comm. Ex. 52-A). 


On the title page of Webster’s Twentieth-Century Dictionary Un- 
abridged, the following statement : 


WEBSTER’S 
TWENTIETH-CENTURY DICTIONARY 
of the English Language 
And Complete Atlas of the World 
Being the Unabridged Dictionary 
by 
NOAH WEBSTER, LL. D. 

* * * * * * * 

Now Thoroughly Revised and Greatly Enlarged and Improved 
by over one hundred educators, specialists and eminent 
scholars under the editorial supervision of 
Thomas H. Russell, LL. B., LL. D., A. M., A. C. Bean, M. E., LL. B., 
and L. B. Vaughan, Ph. B. 


ee OM ae Ne 


Prepared for Publication by George W. Ogilvie 
(Comm, Hx. 43-B) 
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Par. 5. Through the use of the aforesaid statements and representa- 
tions, and others similar thereto, the respondents have represented 
and still represent to the purchasing public that the dictionaries re- 
ferred to were compiled or published by Noah Webster or his suc- 
cessors; that said dictionaries have been edited or revised, enlarged 
and brought up to date by a staff of eminent scholars and educators, 
some of whose names are listed on the title pages of certain of said 
dictionaries; and that each of their dictionaries is substantially dif- 
ferent from the others published by the respondents and has been 
separately edited and constitutes a new dictionary as of the date of 
its publication. 

Par. 6. (a) The record in this proceeding shows that the respond- 
ents’ dictionaries are in fact based upon and were derived from a 
dictionary originally compiled by Noah Webster, published in 1828, 
and entitled “An American Dictionary of the English Language.” 
It is not true, however, as the respondents’ statements imply, that 
their dictionaries were actually written or published by either Noah 
Webster or his successors. The respondents’ representations to the 
effect that their dictionaries were so written or published were and 
are erroneous and misleading. 

(6) The individual respondents testified that each time one of their 
dictionaries is reprinted and published it is first revised by the re- 
spondents’ editorial staff. This editorial staff, according to the tes- 
timony of the respondent Zevin, at times, has consisted of as many 
as 12 to 15 people who worked on the editing and revising of the 
dictionaries. Some of these people have been college students, how- 
ever, and none of them have had outstanding reputations as scholars 
or dictionary experts. Respondent Zevin testified further that in 1941 
his wife, Mrs. Lillian C. Zevin, was designated as editor-in-chief of 
the respondents’ publications, although he admitted that her work 
was chiefly administrative and not scholarly. For a number of years 
one Dr. Joseph Devlin was the respondents’ consulting editor-in- 
chief, actually in charge of the technical phases of the work on the 
respondents’ dictionaries, but during the last year or more prior 
to the hearing he had been too ill to work and his place had been taken 
by Dr. Harold Whitehall, a professor at the University of Indiana. 

A number of the witnesses, including several prominent educators : 
were shown a list of the names of the respondents’ editorial staff, and 
were asked whether they knew of any of said educators as men hav- 
ing outstanding qualifications or reputations as philologists or lexi- 
cographers. One of said witnesses knew Dr. Whitehall as an historian 
of the language, but he was not in a position to pass on Dr. Whitehall’s 
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competency as a lexicographer or consulting editor for a dictionary. 
The other witnesses were not acquainted with the professional stand- 
ing or competency of any of the individuals named as associate editors 
of the respondents’ dictionaries. It is clear from the record that the 
individuals employed by the respondents to edit and revise their dic- 
tionaries have not been generally recognized or outstanding scholars 
or specialists in philology and lexicography. Certain of the individ- 
uals whose names appear on the title pages or covers of the respond- 
ents’ dictionaries in connection with the editing or revising thereof, 
namely, Thomas H. Russell, A. C. Bean, and L. B. Vaughan, have never 
even been in the respondents’ employ. The respondents’ representa- 
tions to the effect that their dictionaries have been edited or revised by 
a staff of eminent scholars and educators, some of whose names have 
been listed on the title pages of certain of said dictionaries, have been 
and are false and misleading. 

(¢c) Throughout the years during which the respondents have been 
publishing and selling their Webster dictionaries, they have fre- 
quently changed the title pages, covers, bindings, and jackets of said 
dictionaries without substantially changing the vocabularies thereof. 
Notwithstanding the fact that many of these dictionaries with ‘the 
new title pages, covers, bindings, and jackets have carried the same 
vocabularies and definitions as dictionaries then or formerly published 
by the respondents with the different title pages, covers, bindings, and 
jackets, such dictionaries having been described and referred to by the 
respondents as follows: 


WEBSTER’S UNIVERSITIES DICTIONARY 
of the English Language 
% a co * * * 
Newly Revised 
Under the Direction of Joseph Devlin, { 
Elsie Wright, Josephine McCarter and 
a staff of eminent scholars, educators 
and office editors 
(Comm, Ex, 42-B) 


WEBSTER’S TWENTIETH-CENTURY DICTIONARY 
* * * * * * 
_ Now Thoroughly, Revised and Greatly Enlarged 


and Improved * * * 
(Comm. Ix. 48-B) 


THE ROYAL WEBSTER DICTIONARY 
al tees shod teat ti 


A New Work Throughout 
(Comm. Ex. 21) 
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It Is A New Book 


Cae Ae Pe ee eee 
The New Universities WEBSTER Dictionary 
(Comm. Ex. 37) 
New Peerless WEBSTER Home, School and Office DICTIONARY , 
This Dictionary, as its title implies, is new right up to date, equipped with: 
the latest words in the language, * * *. 
(Comm. Ex. 19): 
WEBSTER’S Criterion DICTIONARY 
It contains more useful words than any other similar volume in the, 
IAN PUALeN Aare £555 
(Comm. Ex. 22) 
WEBSTER’S NEW STANDARD DICTIONARY 
_ Completely Revised and Re-edited! 
(Comm, Hx. 29-A): 


The record shows, however, that the respondents’ Twentieth-Cen- 
tury Dictionary Unabridged (Comm. Ex. 48-B) and their Universities. 
Dictionary Unabridged (Comm. Ex. 42-B) are made from the same 
plates; that these two dictionaries are alike as far as vocabularies and 
definitions are concerned; and that the only differences between the 
two books are that they have different titles and bindings, and that the 
Twenty-Century Dictionary carries some minor additions that the 
Universities Dictionary does not contain. Respondent Cahen testified 
that the same set of plates was used for The Royal Dictionary (Comm. 
Ex. 21) and New Age Webster Dictionary (Comm. Ex. 20-B), and it 
was stipulated by the respondents’ counsel that the vocabulary in The 
New Universities Webster Dictionary (Comm. Ex. 37) was the same 
as the vocabularies in the New Peerless Webster Home, School, and 
Office Dictionary (Comm. Ex. 19), the Webster’s New School and 
Office Dictionary (Comm. Ex. 33) and the Webster’s Quiz Kids Dic- 
tionary (Comm. Ex. 34-B), and that the vocabularies in Webster’s. 
Criterion Dictionary (Comm. Ex. 22), Webster’s New Standard Dic- 
tionary (Comm. Ex. 29-B), and Webster’s New World Dictionary 
(Comm. Ex. 35-B), were all the same. The Commission therefore 
finds that the respondents, through the use of statements on the title 
pages and jackets of their dictionaries, and elsewhere, have repre- 
sented to the public that many of their dictionaries were new and 
different from other dictionaries published by the respondents, when 
in truth and in fact they were and are substantially the same in vocabu- 
laries and definitions as other dictionaries then and theretofore pub- 


lished and sold by the respondents under different titles and with 
different covers and jackets. 


\ 
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Par. 7. In addition to the foregoing, the complaint in this proceed- 
ing alleged that since 1847 the G. & C. Merriam Co. and its predeces- 
sors, George and Charles Merriam, have been engaged in the business 
of publishing and selling dictionaries under trade names which in- 
clude the word “Webster’s”; that the word “Webster” or “Webster’s” 
has long been associated by the public with the dictionaries published 
by the said G. & C. Merriam Co. and its predecessors; and that the 
public now understands “Webster’s” dictionaries to be those published 
by that frm. The complaint further charged that through the use of 
the name “Webster” or “Webster’s” in the titles of their dictionaries, 
and elsewhere, the respondents herein represent and have represented, 
directly and by implication, that their dictionaries are those published 
by the G. & C. Merriam Co. or by their predecessors George and 
Charles Merriam. The complaint charged further that the respond- 
ents have falsely represented that the prices at which their dictionaries 
are offered for sale and sold are reduced or special prices much less 
than the usual selling prices of said dictionaries. 

Par. 8. The allegations of the complaint referred to in paragraph 7, 
excepting only the allegation concerning the use of the name “Webster” 
by the Merriams, have not been sustained by the greater weight of the 
evidence thereon. 

(a) The record is undisputed that Noah chaos is generally recog- 
nized as the greatest lexicographer in American history. His first dic- 
tionary was published in 1806 under the title “A Compendious Dic- 
tionary of the English Language.” It was published by Hudson and 
Goodwin, and by Increase, Cook & Co., and bore on its spine the title 
“Webster’s Dictionary.” Webster’s second dictionary appeared in 
1807 under the title “A Dictionary of the English Language Compiled 
for the Use of Common Schools in the United States,” and it too had 
on its spine the name “Webster’s Dictionary.” The third Webster’s 
Dictionary appeared in 1817 under the title “Common School Dic- 
tionary.” It was published by George Goodwin & Sons. The fourth 
Webster’s Dictionary was entitled “An American Dictionary of the 
English Language—1828 Edition,” was in two volumes, and bore on 
its spine the words “Webster’s Dictionary Published by S. Converse.” 
The fifth and last Webster’s Dictionary to be published during the life 
of Noah Webster was the American Dictionary of the English Lan- 
guage, First Edition in Octavo, in two volumes. It was copyrighted 
in 1840, was published by Noah Webster himself, and was printed in 
1841 by B. L. Hamlin. 
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As far as the record in this proceeding shows none of the publishers 
of the first four Webster’s Dictionaries above referred to ever as- 
signed their publishing rights to anyone. By an agreement dated 
November 5, 1844, the executors of the estate of Noah Webster did 
transfer and assign to George and Charles Merriam all of the rights 
which said executors had to publish the American Dictionary in two 
volumes, royal octavo, entered for copyright in September 1840, and 
in 1853 and 1854 other agreements granted to the Merriams the right 
to renew the copyright of the same American Dictionary, to publish 
revisions and abridgments thereof and to publish Webster’s School 
Dictionary. There is no proof of any kind, however, that the Mer- 
riams were ever granted the exclusive right to publish Webster’s Dic- 
tionaries, or that they ever purchased the trade name Webster’s Dic- 
tionary, or that they ever acquired any rights of any description in 
the dictionaries produced by Noah Webster in 1806, 1807, and 1828. 

Nor were the Merriams the only publishers of a dictionary bearing 
the name “Webster” or “Webster’s” between 1889 and 1904, as alleged in 
the complaint. Reports from the copyright office of the United States 
and the dictionaries themselves, which were introduced as exhibits in 
this proceeding, show that between 1889 and 1904 there were millions 
of copies of dictionaries bearing the name “Webster’s” as a principal 
part ef their titles published by various publishers in the United 
States. One witness for the respondents who has been in the business 
of publishing dictionaries since 1887 testified that between 1889 and 
1904 his firm alone sold more than 1 million dictionaries a year, all 
bearing the name “Webster’s” in the titles, and all published without 
any arrangement or contract with the Merriams. This witness testi- 
fied further that he personally knew of at least 11 other companies 
which were engaged in the business of selling “Webster’s” dictionaries 
prior to 1904; and the record is undisputed that since 1904 there 
have been and are now a great many publishers of dictionaries in 
the United States besides the G. & C. Merriam Co. who publish and 
sell dictionaries bearing the name “Webster” or “Webster’s” as a 
part of their titles. 

(0) The Webster’s dictionaries published by the Merriams over the 
years have acquired a wide and favorable reputation. The current 
Merriam-Webster dictionaries, namely, Webster’s New International 
Dictionary and Webster’s Collegiate Dictionary, admittedly are of 
first rank in accuracy, scope of vocabulary and pronunciation. This 
was the general opinion of professors, librarians, and many learned 
men who testified in this proceeding. Even counsel for the respond- 
ents freely conceded that Merriam dictionaries are “most superior.” 
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It has not been established, however, that the general public, or any 
substantial segment thereof, understands or believes that all of the 
dictionaries bearing the name “Webster” or “Webster’s” are published 
by the G. & C. Merriam Co. or its predecessors. Of more than 40 
individuals who were called to testify as public witnesses on this 
point, more than 30 of them had no such understanding, and the tes- 
timony of the remaining 10 was so vague and indefinite as to be entitled 
to little weight. A great many of said public witnesses did not even 
connect “Webster’s” dictionaries with Noah Webster, and a number 
of them did not know whether it was Daniel or Noah Webster who 
wrote the original Webster’s Dictionary. The greater weight of the 
evidence is that to the public the word “Webster” simply means a dic- 
tionary. It does not mean any particular dictionary, nor the diction- 
ary of a particular publishing company. That this is so is shown 
not only by the testimony of the witnesses in this proceeding drawn 
from the general public, but also by the testimony of a number of col- 
lege and university professors and librarians of many public libraries, 
whose opinion it was that the general public does not pay any attention 
at all to the names of publishers of dictionaries. 

(ec) It seems to be well settled among scholars and learned men that 
the word “Webster,” when used in connection with a dictionary, con- 
notes that said dictionary is a literary lineal descendant of the origi- 
nal Webster’s dictionaries written by Noah Webster, and that such 
a dictionary was prepared according to principles employed by Noah 
Webster in the preparation of his dictionaries. The evidence shows 
that two professors of Columbia University examined and compared 
a large number of the dictionaries published by the respondents in 
this case with the view of determining whether or not they met the 
aforesaid tests, and both of these professors testified that said dic- 
tionaries were entitled to be called “Webster’s” dictionaries. This 
same opinion was expressed by a number of other outstanding literary 
authorities. 

(d) There is some evidence in the record from which it may be 
concluded that certain segments of the public do understand and be- 
lieve that a dictionary bearing the name “Webster,” by whomsoever 
published, is an accurate and up-to-date dictionary. There was no 
testimony by witnesses who were scholars or lexicographers, however, 
who had examined or studied the contents of the respondents’ dic- 
tionaries and who were prepared to testify that said dictionaries were 
inaccurate or not up to date. There was considerable testimony, on 
the other hand, by a number of college professors who approved the 
general use of the respondents’ dictionaries in offices and other places, 
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particularly where there is no demand for the study of scientific 
words or words in advanced English; and many other well-informed 
and highly educated people testified that they use certain of the re- 
spondents’ dictionaries and that they find them adequate and entirely 
satisfactory for their purposes. 

(e) The record in this proceeding does not show, and the Commis- 
sion does not find, that the use by the respondents of the name “‘Web- 
ster” or “Webster’s” in the titles of their dictionaries and in advertise- 
ments in respect thereto is deceptive or misleading. The record also 
fails to show that the respondents have falsely represented that the 
prices at which their dictionaries are offered for sale and sold are 
reduced or special prices less than the usual selling prices of said 
dictionaries. 

Par. 9. The use by the respondents of the exaggerated, erroneous, 
and misleading representations set forth in paragraphs 4 to 6, inclu- 
sive, has had and now has the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the false 
and erroneous belief that said representations are true and into the 
purchase of the respondents’ dictionaries as a result of such false 
and erroneous belief. In consequence thereof, substantial trade has 
been diverted unfairly to the respondents from their competitors in 
commerce among and between the various States of the United States 
and in the District of Columbia. ' 


CONCLUSION 


The acts and practices of the respondents as herein found (excluding 
those referred to in par. 7) are all to the prejudice and injury of 
the public and of the respondents’ competitors and constitute unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 
thereto, testimony and other evidence taken before a trial examiner of 
the Commission theretofore duly designated by it, the trial examiner’s 
recommended decision, and written briefs for the respondents, counsel 
in support of the complaint, and counsel for G. & C. Merriam Co., as 
amicus curiae (oral argument not having been requested); and the 
Commission, having made its findings as to the facts and its conclu- 
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sion that the respondents have violated the provisions of the Federal 
Trade Commission Act: 

It ts ordered, That the corporate respondents, The World Syndicate 
Publishing Co., The World Publishing Co., and The Commercial 
Bookbinding Co., and their officers, and the individual respondents, 
Alfred Cahen and Ben D. Zevin, and said respondents’ respective 
agents, representatives and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale or 
distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of their dictionaries, do forthwith cease and 
desist from representing, directly or by implication: 

1. That any of said dictionaries are the dictionaries of Noah Web- 
ster or that they are published by Noah Webster or his successors; 

2. That said dictionaries have been edited or revised by a staff of 

eminent authorities in philology or lexicography ; or that said diction- 
aries have been edited or revised by individuals who have not in fact 
actually assisted in the editing or revision thereof ; 

3. That certain of said dictionaries are new or different from other 
dictionaries published by the respondents when in truth and in fact 
said dictionaries contain identical or substantially identical vocabu- 
laries and definitions as other dictionaries then or theretofore pub- 
lished and sold by the respondents under different titles or with 
different prefaces, covers, bindings or jackets. 

It is further ordered, For reasons set forth in the Commission’s find- 
ings as to the facts in this proceeding, that the complaint herein be, and 
it hereby is, dismissed as to the respondent J. L. Russell. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTER OF 
AUTONATOR LABORATORIES CO. AND HARRY ABELSON 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5638. Complaint, Feb. 11, 1949—Decision, Dec. 6, 1949 


Where a corporation and its president, who controlled its policies, engaged in the 
manufacture and interstate sale and distribution of their immersion elec- 
trode type “Hot Donut Water Heater,” 

(@) Represented, through statements in advertisements in newspapers and cir- 
culars, that their said water heater would produce hot boiling water in a 
“jiffy,” and that steaming hot water, heated to any temperature, would be 
afforded in a very short period of time, or before the user in normal course 
anticipated using it; 

Notwithstanding the fact that it required considerable time in its heating action, 
depending in part upon the amount of water heated ; 

(0) Represented falsely, through use of the word “Laboratories” as a part of the 
corporate name, in advertising literature, circulars, on letterheads and other- 
wise, that they owned, operated or controlled an establishment containing 
substantial equipment and apparatus for use in studying and experimentation 
by scientists or technicians employed for such purposes, and for the conduct 
of research in connection with the application of electricity to water heating 
facilities ; and 

(c) Impliedly represented that their heater was harmless under all conditions 
of ordinary use, through failing to reveal in their advertising, or in the direc- 
tions set forth upon the tag attached to said device, the dangerous conse- 
quences which might result therefrom, in that, used otherwise than as speci- 
fied, and under some conditions, intolerably large amounts of electricity 
might flow through portions of the body, and electrocution was possible ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such statements were true, 
and that their said product was harmless in use, and thereby induce its pur- 
chase of said potential electrical hazard: 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before Ur. Frank Hier, trial examiner. 
Mr. Morton Nesmuth for the Commission. 


Bell & Ehrlick, of Washington, D. C., and Mr. Adolf Loeb, of Chi- 
cago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of authority vested in it by said act, the Federal Trade 
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Commission having reason to believe that Autonator Laboratories Co., 
a corporation, and Harry Abelson, hereinafter referred to as respond- 
ents, have violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrary 1. Respondent, Autonator Laboratories Co., is a corpo- 
ration organized and existing and doing business under and by virtue 
of the laws of the State of Illinois with its office and principal place of 
business located at 460 South State Street, in the city of Chicago, State 
of Illinois. Respondent Harry Abelson is the president of said corpo- 
ration and its principal director and as such controls the policies of 
said corporation. His address is 460 South State Street, in the city 
of Chicago, State of Illinois. 

Par. 2. Said respondents are now and for several years last past. 
have been engaged in the manufacture and sale of an electric water: 
heater designated as “Hot Donut Water Heater.” 

Said Hot Donut Water Heater is an immersion electrode-type ap- 
pliance in which the heating element is exposed and in direct contact 
with the water or liquid. It consists of a chrome-nickel coil-wire 
heating element mounted on an asbestos core and encased in two 
aluminum shells. 

Par. 3. Respondents cause and have caused said “Hot Donut Water 
Heater” when sold to be shipped from their place of business in the 
State of Illinois to wholesalers, distributors and retailers located in 
various other States of the United States and in the District of Colum- 
bia, Said wholesalers, distributors, and retailers in turn sell said hot 
water heater to the general public or to retailers for sale to the general 
public. Respondents maintain and at all times mentioned herein have 
maintained a course of trade in said hot water heater in commerce, 
between and among the various States of the United States and in the 
District of Columbia. Their volume of business in said hot water 
heater in such commerce is substantial. 

Par. 4. In the course and conduct of their business and for the pur- 
pose of inducing the sale of their said product in commerce, respond- 
ents, subsequent to the summer of 1946, made certain statements and 
representations concerning said product by means of advertisements 
inserted in newspapers and in circulars, both of which were circulated 
among the purchasing public. Among and typical of such statements 
and representations are the following: 


246 FEDERAL TRADE COMMISSION DECISIONS 


Complaint ; 46 F. T. C. 
BOILING HOT WATER IN A JIFFY! 


How many times have you needed hot water in a hurry for emergency or 
regular use—and found yourself baffled for lack of it? Now your HOT WATER 
problems banished forever. 

Just plug into any electrical outlet—immerse the Hot Donut in water and in 
a jiffy before you are ready to use it, steaming hot water heated to any tempera- 
ture is ready for use. 

Par. 5. Through the use of the advertisements and circulars herein- 
above set forth and others of the same import, but not specifically set 
out herein, the respondents have represented that their Hot Donut 
Water Heater will produce hot boiling water in a jiffy and that steam- 
ing hot water, heated to any temperature, will be ready for use before 
one is ready to use the same. 

Par. 6. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, said water heater will 
not produce “hot boiling water in a jiffy” nor will it produce “hot 
water in a hurry for an emergency or regular use,” nor will it produce 
“steaming hot water heated to any temperature in a jiffy and before 
you are ready to use it,” but to the contrary, requires considerable time 
in its heating action, depending upon the amount of water heated. 

Par. 7, Respondents, by and through the use of the word “Labora- 
tories” as a part of the corporate name, “Autonator Laboratories Co.” 
in advertising literature, circulars, on letterheads and otherwise, 
represent that they own, operate or control an establishment containing 
substantial equipment and apparatus for use in study and experimen- 
tation by scientists or technicians employed for such purposes. In 
truth and in fact, respondents do not own, operate, or control such an 
establishment and do not. employ scientists or technicians for the 
purposes of study or experimentation. 

Par. 8. Attached to the cord of each heater is a cardboard tag upon 
which is printed, among other things, the following : 


DIRECTIONS 
Read Before Using Heater 


1. For use only on 110 volts, A. C. and D. C. use a twenty (20) ampere fuse. 

2. To operate water heater, first place wnder water, then plug into electrical 
outlet and last turn on current. 

3. Always pull plug before removing heater from water. Never have current 
“on” unless heater is completely under water. 

4. Never touch water while current is “on.” 

5. Never use in any liquid other than clean water (never in salt water). 

6. For bath, place 5 or 6 inches of water in tub. When heater has brought it to 
boiling point, pull electric plug and remove heater. You can then temper with 
cold water, to suit, 
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_ Par. 9. Respondents’ product, under some conditions of ordinary 

use, constitutes a serious electrical hazard in that intolerably large 
currents of electricity may flow through portions of the human body; 
in fact, under some conditions of ordinary use, electrocution is possible. 
_ By failing to reveal these facts, respondents impliedly represent, con- 
trary to the facts, that said product is harmless under all conditions 
of ordinary use. Said advertisements and the tag or label attached to 
the porduct are further misleading and deceptive in that they fail to 
reveal the dangerous consequences which may result from the use of 
said product in some conditions of ordinary use. 

Par. 10. The use by the respondents of the aforesaid statements and 
representations has had and now has the tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such statements are true, and 
that said product is harmless when used as directed under all ordinary 
conditions, and to induce a substantial portion of the purchasing 
public, because of such erroneous and mistaken belief, to purchase said 
“Hot Donut Hot Water Heater.” 

Par. 11. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 11, 1949, issued and 
subsequently served its complaint in this proceeding upon the respond- 
ents, Autonator Laboratories Co., a corporation, and Harry Abelson, 
an individual, charging them with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After the filing of respondents’ answer, at a hearing before a trial 
examiner of the Commission theretofore duly designated by it, certain 
facts in lieu of other evidence were stipulated on the record, together 
with a form of order to cease and desist which counsel supporting the 
complaint and counsel for respondents joined in recommending to 
the Commission for adoption, it being further stipulated that the 
Commission may proceed to make its report stating its findings as 
to the facts and its conclusion based thereon and enter its order dis- 
posing of the proceeding without further intervening procedure. 
Thereafter this proceeding came on for consideration before the 
Commission upon the complaint, answer, the stipulated facts, and the 
recommended order of counsel ; and the Commission in declining, for 
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the reasons therein expressed, to dispose of this proceeding by the 
entry or order to cease and desist in the form proposed by counsel, on 
September 30, 1949, issued tentative order to cease and desist. with 
leave to show cause and afforded opportunity to respondents to show 
cause why such tentative order should not be entered as an order to 
cease and desist. Respondents not having appeared in response to 
such leave to show cause, this proceeding regularly came on for final 
hearing before the Commission on the record; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Autonator Laboratories Co. is a corpora- 
tion organized, existing, and doing business under the laws of the 
State of Illinois, with its office and principal place of business located 
at 460 South State Street, Chicago, Ill. Respondent Harry Abelson 
is the president of said corporation and its principal director and as 
such controls its policies. His address is 460 South State Street, 
Chicago, Il, 

Par. 2. Respondents are now and for several years last past have 
been engaged in the manufacture and sale of an electric water heater 
designated as “Hot Donut Water Heater.” Respondents’ product. is 
an immersion electrode-type appliance in which the heating element 
is in direct contact with the water or liquid. It consists of a chrome- 
nickel coil-wire heating element mounted on an asbestos core and 
encased in two perforated aluminum shells. 

Par. 3. Respondents cause and have caused their Hot Donut Water 
Heater when sold to be shipped from their place of business in the 
State of Illinois to wholesalers, distributors, and retailers located in 
various other States of the United States and in the District of Colum- 
bia. Such wholesalers, distributors, and retailers in turn sell respond- 
ents’ products to the general public or to retailers for sale to the gen- 
eral public. Respondents maintain and at all times mentioned herein 
have maintained a course of trade in said water heater in commerce 
between and among the various States of the United States and in the 
District of Columbia. The volume of business in said product in such 
commerce is substantial. 

Par. 4. In the course and conduct of their business and for the pur- 
pose of inducing the sale of their said product in commerce, respond- 
ents, subsequent to the summer of 1946, made certain statements and 
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representations concerning said product by means of advertisements 
inserted in newspapers and in circulars, both of which were circulated 
among the purchasing public. Among and typical of such statements 
and representations are the following: 


BOILING HOT WATER IN A JIFFY! 


How many times have you needed hot water in a hurry for emergency or regular 
use—and found yourself bafiled for lack of it? Now your HOT WATER problems 
banished forever. 

Just plug into any electrical outlet—immerse the Hot Donut in water and in a 
jiffy before you are ready to use it, steaming hot water heated to any temperature 
is ready for use. 

Par. 5. Through the use of the advertisements and circulars here- 
inabove set forth, and others of similar import not specifically set out 
herein, the respondents have represented that their Hot Donut Water 
Heater will produce hot bailing water in a jiffy, and that steaming 
hot water, heated to any temperature, will be afforded in a very short 
period of time, or before the user in normal course anticipates 
using it. 

. Par. 6. The aforesaid statements and representations are false, mis- 
leading, and deceptive. Respondents’ water heater will not produce 
hot or boiling water “in a jiffy,” nor will it produce steaming hot water 
in a very short period of time. Respondents’ water heater requires 
considerable time in its heating action, depending in part upon the 
amount of water heated. In such connection controllled tests or 
experiments with respondents’ product show that the following periods 
of time are required for heating water under the conditions specified ; 


Temperature of water in degrees Temperature of water in degrees 
Elapsed + Fahrenheit Elapsed Fahrenheit 
ae? uATARL TAT, 
minutes f ; 
ig 3 pints 6 pints 9 pints 3 pints 6 pints 9 pints 
(| cai a tat 70 59 SG), Looe tes hes 28) tee ee 184 149 
POE? 86 69 G4e tS ser eset Pees ee ey eed 200 163 
ie eo 121 88 7 Ae | Nee” meee a rip pee ae ea 2 207 178 
5 eo a Ag a 167 116 Goo R24 ee Se Assi 282 ees seee ase kes 190 
Osrs. etsy 200 142 DUP tae tease. See Se eis. Pee eis 210 
bee? oS. Se 204 164 T3710 ee ce oe SB 206 


Par. 7. The use of the word “Laboratories” as a part of the corporate 
name “Autonator Laboratories Co.,” in advertising literature, circu- 
lars, on letterheads, and otherwise, has the capacity and tendency to 
lead purchasers to believe that respondents own, operate, or control an 
establishment containing substantial equipment and apparatus for use 


250 FEDERAL TRADE COMMISSION DECISIONS 


Conclusion 46 F. T. C. 


in studying and experimentation by scientists or technicians employed 
for such purposes. In truth and in fact, respondents do not own or 
control such an establishment and do not employ scientists or techni- 
cians for the purpose of experimentation or for the conduct of research 
in connection with the application of electricity to water heating 
facilities. ; 

Par. 8. Attached to the cord of each heater is a cardboard tag upon 
which is printed, among other things, the following: 


DIRECTIONS 
Read Before Using Heater 


1. For use only on 110 volts, A. C. and D. C. use a twenty (20) ampere fuse. 

2. To operate water heater, first place wnder water, then plug into electrical 
outlet and last turn on current. 

8. Always pull plug before removing heater from water. Never have current 
“on” unless heater is completely under water. 

4, Never touch water while current is ‘“on.” 

5. Never use in any liquid other than clean water (never in salt water). 

6. For bath, place 5 or 6 inches of water in tub. When heater has brought it 
to boiling point, pull electric plug and remove heater. You can then temper with 
cold water, to suit. 

Par. 9, Respondents’ product, under some conditions of use in 
heating water but not when used as set forth in the paragraph above, 
constitutes an electrical hazard in that intolerably large amounts of 
electricity may flow through portions of the human body. Under 
some conditions of use, electrocution is possible. By failing to reveal — 
these facts, respondents impliedly represent that their water heater is 
harmless under all conditions of ordinary use. Respondents’ adver- 
tising, particularly the tag or label attached to the product, is mislead- 
ing and deceptive by reason of the failure to reveal the dangerous con- 
sequences which may result under some conditions from use of said 
product. 

Par. 10. The use by respondents of the aforesaid statements and 
representations has had and now has the tendency and capacity te mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such statements are true and 
that respondents’ product is harmless in use, and to induce a substan- 
tial portion of the purchasing public because of such erroneous and 
mstaken belief to purchase respondents’ Hot Donut Water Heater. 


CONCLUSION 


The acts and practices of respondents as herein found are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
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acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion, upon the complaint of the Commission, the answer of respond- 
ents, certain stipulations of fact submitted for the record in lieu of 
other evidence by counsel for the respondents and counsel supporting 
the complaint together with a form of order to cease and desist which 
counsel jointly recommended to the Commission for adoption, and 
the tentative order to cease and desist issued subsequently by the Com- 
mission in connection with which respondents were afforded oppor- 
tunity to show cause why such order should not be entered as the order 
to cease and desist in this proceeding; and respondents having not 
appeared in response to such leave to show cause and the Commission 
having thereafter made its finding as to the facts and its conclusion 
that respondents have violated the Federal Trade Commission Act: 

It is ordered, That respondents, Autonator Laboratories Co., a cor- 
poration, its officers, representatives, agents, and employees, and 
Harry Abelson, his agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, 
and distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of respondents’ electric water heating device, 
“Hot Donut Water Heater,” or any substantially similar device, 
whether sold under the same name or any other name, do forthwith 
cease and desist from: 

(1) Representing that said device will produce boiling hot water or 
steaming hot water “in a jiffy,” or afford hot water in any other 
period of time less than is actually required; provided, however, that 
nothing herein shall prohibit use of the word “jiffy” to designate the 
period required to heat water if in immediate and conspicuous con- 
junction therewith respondents truthfully state the time required to 
raise one or more designated volumes of water of stated temperature 
to a specified temperature level. 

(2) Using the word “Laboratories,” or any other word of similar 
import or meaning, to designate, describe, or refer to respondents’ 
business, or representing through any other means that either of said 
respondents owns, operates, or controls a laboratory or establishment 
containing substantial equipment and apparatus for use in study and 
experimentation by scientists or technicians employed for such pur- 
poses or for the conduct of research in connection with the application 
of electricity to water heating facilities. 
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(8) Distributing or selling said device unless, the word “caution” 
or “warning,” together with adequate directions for safe use of the 
device, is indelibly impressed, imprinted, or affixed thereon, inform- 
ing the user that unless the directions for use are strictly followed 
dangerous electric shock may result ; provided, however, that the word 
“caution” or “warning,” whichever is used, may be accompanied by 
reference to adequate directions for safe use separately but securely 
attached to the device and which inform the user that unless such 
directions are strictly followed dangerous electric shock may result. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 


AMERICANA CORPORATION ET AL. 253. 
Order 
In THE Marrer or 
AMERICANA CORPORATION ET AL. 
MODIFIED CEASE AND DESIST ORDER 
Docket 5085. Order Dec. 8, 1949 


Modified order in proceeding in question, in which original order issued on July 
14, 1948, 45 F. T. C. 32, requiring respondent, its officers, ete., in connection 
with the offering, etc., in commerce, of respondent’s Bacverohedia designated 
“Americana” or “Encyclopedia Americana” and material supplementary 
thereto, or any other publication, to cease and desist from representing that 
its said publication is the best known, etc., published in the United States, 
and contains more articles than any other encyclopedia, and from making 
various other misrepresentations in connection with the offer of said product, 

as below in detail set out. 


Before Mr. Randolph Preston, trial examiner. 

Mr. John M. Russell for the Commission. 

Mr. J. Raymond Tiffamy, of Hoboken, N. J., and Mr. Benjamin 
Werne, of New York City, for respondents. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondent’s answers 
thereto, and a stipulation of facts entered into by and between counsel 
for the respondents and counsel in support of the complaint (the 
recommended decisions of the trial examiner, briefs, and oral argu- 
ment having been waived); and the Commission, having made its 
findings as to the facts and its conclusion that the respondents had 
violated the provisions of the Federal Trade Commission Act, on 
July 14, 1948, issued, and on July 28, 1948, served upon each of the 
respondents its order to cease and desist. Thereafter, this matter 
came on for hearing before the Commission upon a petition, filed 
on behalf of the respondent, Americana Corporation, requesting 
certain modifications in the aforesaid order to cease and desist, and 
the answer to such petition filed by counsel in support of the com- 
plaint; and the Commission, having considered said petition and 
answer and the record herein, and being of the opinion that its order 
to cease and desist issued July 14, 1948, should be modified in certain 
respects : 

It is ordered, That the respondent, Americana Corporation, a Dela- 
ware corporation, and its officers, agents, representatives and em- 
ployees, directly or through any corporate or other device, in con- 
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nection with the offering for sale, sale or distribution of its encyclo- 
pedia designated “Americana” or “Encylopedia Americana” and 
material supplementary thereto, or any other publication, in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: : 

(1) Representing, directly or by implication, that said publication 
is the best known or most authoritative encyclopedia published in we 
United States, or that it is America’s supreme authority ; n 

(2) Representing, directly or by implication, that said publication 
contains more articles than any other encyclopedia, or that it presents 
more information than ony other set of books; 

(3) Representing, directly or by immplivakian, that said aabaiaon 
is the choice of all goverment departments, educational institutions, 
boards of education or public libraries as the official reference work; 

(4) Representing, directly or by implication, that said publication 
is available only to selected individuals under special sete mel 
such is not the fact; 

(5). Roprthottiag, directly or by inference, that cig: Tice em- 
ployed by the respondent to sell its publication are anything other than 
salesmen soliciting prospects to purchase said publication at prices 
regularly established by the respondent; 

(6) Representing as the customary or usual price of said publica- 
tion any price or value which is in fact in excess of the price at which it 
is customarily offered for sale and sold in the usual course of business ; 

(7) Representing that any issue of said publication constitutes a 
new edition thereof, unless and until the contents of former editions 
have been revised ere new encyclopedic material has been added to. the 
extent necessary to reflect the then current information on the various 
subjects covered by such publication. 

It is further ordered, For reasons appearing in the Commission’s 
findings as to the facts, ee the complaint herein be, and it hereby i is, 
dismissed as to the individual respondents, Fred P. Murphy, J oseph 
C. Graham, Jr., and Thomas J. Kirk. 

It is etter eons That the respondent, Americana Corporation, 
shall within sixty (60) days after service upon it of this order, file 
with the Commission a report, in writing setting forth in detail the 
manner.and form in which it has complied with this order. 

Commissioner Mason not participating, 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
_ OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


’ Docket 5574. einstein July 9, 1948—Decision, Dec. 14, 1949 


Where an individual engaged in the interstate sale and distribution of a tablet 
drug preparation designated “V. M.” or “VegeMucene” ; through statements 

in newspapers and other advertising— 

(a) Falsely represented that colitis and gas stomach are due to hyperacid condi- 
tions of the stomach; when in fact the condition of gas stomach is usually 
caused by swallowing air, and colitis may be due to causes many of which 

are not definitely known, and all of which require careful examination. 
diagnosis, and medical experimentation before relief may be obtained; 

(0) Falsely represented that said preparation contained mucine, a gluco-protein 
material derived from the glands of various animals; the facts being it con- 
tained a vegetable material of a slimy, mucilaginous nature; 

{c) Falsely represented that said preparation, taken as directed, had therapeutic 
value in the relief and treatment of inflammation of the stomach and in- 
testine, acid stomach, gas stomach, colitis, and ulcers of the stomach and 
intestines; and 

(d) Falsely represented that it would correct hyperacid conditions and absorb 
excess stomach acids, provide a lining for the stomach and connecting in- 

__.testines, and give inflammation of those areas a chance to heal; 

With effect of misleading a substantial portion of the purchasing public into the 
erroneous belief that such representations were true, and with capacity and 
tendency so to do, and thereby induce its purchase of his said preparation: 

Held,-That such acts and practices, under the circumstances set forth, were all © 

' to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before Mr. Frank Hier, trial examiner. 

Mr. Joseph Callaway for the Commission. 

Miller, Sher & Oppenheimer, of Washington, D. C., and Gottlieb, 
Schwarte & Friedman, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Jerry W. Rothschild, 
an individual, doing business as V. M. Products, hereinafter referred 
to as respondent, has violated the provisions of said act, and it appear- 
ing to the Commission that.a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its Cnsnees 
in that respect as follows: 
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Paracrary 1. Respondent, Jerry W. Rothschild, is an individual 
with his-office and principal place of business located at 2561 North 
Clark Street, Chicago, Il. 

Par. 2. Respondent, Jerry W. Rothschild, is now and has been for 
several years last past engaged in the business of selling and dis- 
tributing a certain drug preparation as “drug” is defined in the Fed- 
eral Trade Commission Act. The designation used by respondent for 
his preparation, the formula and directions for its use are as follows: 


Designation: V. M., a vegetable mucinoid ; also known as VegeMucene, 


Formula: Grains 
Okra (dehydrated) sass aswe> ties, 2a hee oF ed ee ete 17.5 
EXxcipients: ; 

GUNGOSC 22%. cts eet certs ere Boe oe he Sere eek Ree 4.1 
Wal@so.2seshe detdes Sy oo Be cen seh e ese _ 13 


Directions for use: Average dosage 1 tablet every 2 hours to be chewed 
thoroughly and followed by one-fourth glass of cold water. Dosage 
may be increased or decreased as required. 

Said respondent causes said preparation when sold to be transported 
from his place of business in the State of Illinois to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of his business, respondent, sub- 
sequent to March 21, 1938, has disseminated and caused the dissemina- 
tion of certain advertisements concerning the said preparation by 
means of the United States mails and by various means in commerce as 
“commerce” is defined in the Federal Trade Commission Act, including 
but not limited to advertisements furnished and paid for by respondent 
but published over the name of various retail establishments in the 
following newspapers on the dates mentioned, as follows: 

Fall River Herald News, Fall River, Mass., April 12, 1946; 

Indianapolis News, Indianapolis, Ind., April 9, 1946; 

Cleveland Plain Dealer, Cleveland, Ohio, April 2, 1946; 

Philadelphia Record, Philadelphia, Pa., March 24, 1946; 

Newark News, Newark, N. J., March 13, 1946; 

Evansville Sunday Courier and Express, Evansville, Ind., March 
10, 1946; 

Portsmouth Times, Portsmouth, Ohio, March 7, 1946; 

Minneapolis Tribune, Minneapolis, Minn., March 10, 1946; 

San Francisco Chronicle, San Francisco, Calif., February 17, 1946; 

Indianapolis Star, Indianapolis, Ind., January 31, 1946; 

Kansas City Star, Kansas City, Mo., January 27, 1946; 

Pittsburgh Sun Telegraph, Pittsburgh, Pa., November 11, 1945; 

Bellingham Herald, Bellingham, Wash., January 9, 1946; 
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Minneapolis Daily Times, Minneapolis, Minn., August 10, 1945; 

Philadelphia Daily News, Philadelphia, Pa., August 10, 1945; 

San Francisco News, San Francisco, Calif., July 6, 1945; 

Minneapolis Shopping News, Minneapolis, Minn., April 13, 1945; 

Columbus Citizen, Columbus, Ohio, February 27, 1945; 

Arizona Republican, Phoenix, Ariz., January 7, 1945; 
and respondent has disseminated and caused the dissemination of ad- 
vertisements concerning the said preparation including but not limited 
to the advertisements referred to above for the purpose of inducing 
and which were likely to induce, directly or indirectly, the purchase 
of said preparation in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 

Par. 4. Among the statements and representations contained in said 
advertisements disseminated as aforesaid are the following: 


ULCERS COLITIS 
ACID STOMACH 


due to hyperacidity can be quickly relieved by a revolutionary DRUGLESS 
preparation known as V. M. 
Here’s Amazing Relief From 
ACID STOMACH 
and Ulcers Due to Acidity 


Correct hyperacid conditions of Ulcers, Colitis, Gas and Acid Stomach with 
V. M. * »* * Provides stomach and connecting intestines with protective 
lining of vegetable mucin, coating over inflamed surfaces and protecfing them 
against excess stomach acids and irritating food roughages, thus giving inflam- 
mations a chance to heal. V. M. also absorbs excess stomach acids. 

Par. 5. Through the use of the advertisements hereinabove set forth 
and others of the same import but not specifically set out herein, 
respondent represented that colitis and “gas” stomach are due to hyper- 
acid conditions of the stomach; that said preparation when taken as 
directed has therapeutic value in the relief and treatment of inflamma- 
tions of the stomach and intestines, acid stomach, gas stomach, colitis, 
and ulcers of the stomach and intestines; that it contains mucin; that 
it will provide a protective lining for the stomach and connecting 
intéstines and will give inflammations in those areas a chance to heal; 
that it will correct hyperacid conditions and will absorb excess stomach 
acids. . 

Par. 6. Said advertisements are misleading in material respects and 
are “false advertisements” as that term is defined in the Federal Trade 
Commission Act. In truth and in fact, “gas stomach” is usually due 
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to swallowing air and not usually related to hyperacidity.  Colitis’is 
never due to hyperacidity and V. M. will not relieve colitis or be of 
value in the treatment thereof. Ulcers of the colon, inflammation of 
the colon, stomach ulcers, duodenal ulcers, and peptic ulcers require a 
definite appraisal of the condition and a careful regimen of diet, rest, 
and other corrective measures to hold out any hope of relief. The 
same is true of other diseases and conditions which have acid stomach 
as one of their symptomatic manifestations. The free acid in the 
stomach is not absorbed or reduced in any significant amount by re- 
spondent’s preparation nor is it corrected by V. M. which is itself 
rather promptly digested and then nearly all of it is removed by ab- 
sorption from the intestinal tract. V. M. tablets contain no mucin. 
When the tablets are taken as directed, it will not furnish a protective 
coating for inflamed surfaces of the stomach or intestines or give 
inflammations a chance to heal. 

Par. 7. The aforesaid acts and practices are all to the prejudice and 
injury of the public and constitute unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. | 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 9, 1948, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Jerry W. Rothschild, an ‘ndividual trading as V. M. Products, charg- 
ing him with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of said act. After respondent 
filed his answer, testimony and other evidence in support of and in op- 
position to the allegations of the complaint were introduced before a 
trial examiner of the Commission theretofore duly designated by it, 
and such testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing by the Commission upon the complaint, the 
answer thereto, testimony and other evidence, recommended decision 
of the trial examiner, and brief in support of the complaint (no brief 
having been filed by respondent and no oral argument having been re- 
quested ) ; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


Vv. M. PRODUCTS 259 
25beP 1% Findings 
FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Jerry W. Rothschild, is an individual 
trading and doing business as V. M. Products, with his office and prin- 
cipal place of business located at 2561 North Clark Street, Chicago, III. 
He is now, and for several years last past has been, engaged in the of- 
fering for sale, sale, and distribution of a drug preparation designated 
“V. M.” or “VegeMucene,” prepared in tablet form. Each tablet con- 
tains 18 grains dehydrated okra, 5.5 grains of glucose and excipients, 
and 0.5 grain of tale. Respondent recommends the use of said prep- 
aration as follows: “Average dosage 1 tablet every 2 hours to be chewed 
thoroughly and followed by one-fourth glass of cold water. Dosage 
may be increased or decreased as required.” 

Par. 2. In the course and conduct of his aforesaid business, re- 
spondent causes, and has caused, his said preparation, when sold, to 
be shipped from his place of business in the State of Illinois to pur- 
chasers thereof at their respective points of location in various other 
States of the United States and in the District of Columbia, and main- 
tains, and at all times mentioned herein has maintained, a course of 
trade in said preparation in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. (a) In the course and conduct of his aforesaid business, re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concern- 
ing his said preparation by United States mails and by various other 
means in commerce as “commerce” is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination of, 
false advertisements concerning his said preparation by various means, 
for the purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of his said preparation in commerce as “com- 
merce” is defined in the Federal Trade Commission Act. 

(6) Among and typical of the statements and representations con- 
tained in said advertisements disseminated and caused to be dissem- 
inated as hereinabove set forth, by United States mails, by advertise- 
ments inserted in newspapers, and other advertising, are the following: 

; Ulcers Colitis 
Acid Stomach 
due to hyperacidity can be quickly relieved by a revolutionary 
Drugless preparation known as VY. M. 


854002—52—— 20 
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Here’s Amazing Relief from 
ACID STOMACH 
and Uleers Due to Acidity 


Correct hyperacid conditions of Ulcers, Colitis, Gas and Acid Stomach 
with V. M. * * * Provides stomach and connecting intestines 
with protective lining of vegetable mucin, coating over inflamed sur- 
faces and protecting them against excess stomach acids and irritating 
food roughages, thus giving inflammations a chance to heal. V. M. 
also absorbs excess stomach acids.” 

Par. 4. Through the use of the foregoing statements and repre- 
sentations and others similar thereto not specifically set out herein, re- 
spondent represents, and has represented; (a) That colitis and gas 
stomach are due to hyperacid conditions of the stomach; (0) that the 
preparation “V. M.” or “VegeMucene” contains mucin; (¢) that said 
preparation, when taken as directed, has therapeutic AE in the re- 
lief and treatment of itive eRORN of the stomach and intestines, 
acid stomach, gas stomach, colitis, and ulcers of the stomach and 
intestines; (d@) that said preparation will provide a lining for the 
stomach and connecting intestines and will give inflammation of 
those areas a chance to heal; and (¢) that said preparation will cor- 
rect hyperacid conditions and absorb excess stomach acids. 

- Par. 5. (a) The statements and representations set forth in para- 
graphs three and four above are grossly exaggerated, false, mislead- 
ing, and deceptive in the following particulars: 

(6) Neither colitis nor gas stomach is due to, or caused by, hyper- 
acid conditions of the stomach or hyperacidity. ‘The condition of gas 
stomach is usually caused by swallowing air, and colitis may be due to 
causes many of which are not definitely known and all of which re- 
quire careful examination, diagnosis, and medical experimentation be- 
fore relief may be obtained. 

(c) Mucin is a gluco-protein material derived from the glands of 
various animals. Respondent’s preparation contains no such mate- 
rial. It is a plant material of a slimy, mucilaginous nature, derived 
from a vegetable source. 

(d) Respondent’s preparation has no significant beneficial effect. on 
hyperacidity and is wholly ineffective in the relief, treatment, or cure 
of gas stomach, colitis, acid stomach, ulcers of the stomach or colon, 
or duodenal or peptic ulcers, or inflammation of the stomach, colon, 
or intestines. All of said conditions arise from causes many of which 
are not definitely known but all of which require proper examination, 
diagnosis, and individual treatment before relief may be expected. 
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_ (e) Said preparation will not absorb excess stomach acids and will 
not provide a lining or coating for the stomach or intestines which may 
protect them from excess stomach acids or food roughages, and there- 
fore its use will not give inflammations in these areas a chance to heal. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to his 
preparation, disseminated as aforesaid, has had, and now has the 
capacity and tendency to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken be- 
lief that such statements, representations, and advertisements are true, 
and to induce a substantial portion of the purchasing public, because of 
such erroneous and mistaken belief, to purchase respondent’s said pre- 
paration. ; 

CONCLUSION 

The acts and practices of respondents as herein found are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, testimony, and other evidence introduced before a trial examiner 
of the Commission theretofore duly designated by it, recommended 
decision of the trial examiner, and brief in support of the complaint 
(no brief having been filed by respondent and oral argument not 
having been requested) ; and the Commission having made its findings 
as to the facts and conclusion that respondent has violated the Federal 
Trade Commission Act: 

It is ordered, That respondent, Jerry W. Rothschild, an individual, 
trading and doing business as V. M. Products or under any other 
name-or names, his agents, representatives, and employees, directly or 
through any corporate or other device in connection with the offer- 
ing for sale, sale, and distribution of his preparation designated “V. 
M.” or “VegeMucene,” or any other product or products of substan- 
tially similar composition or possessing substantially similar proper- 
ties, whether sold under the same name or any other name or names, 
do forthwith cease and desist from, directly or indirectly : 

1. Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails or by any other means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
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Act, which advertisernent represents, directly or through inference, 

(a) Either colitis or gas stomach is due to, or caused by; hyper- 
acid conditions of the stomach or peice be osa8 

(0) The preparation “V. M.” or “VegeMucene” contains mucin. 

(c) Said preparation has any auntie beneficial effect on hyper- 
acidity, or will correct hyperacid conditions. 

(d) Said preparation constitutes an effective relief, treatment, or 
cure for inflammation of the stomach and intestines, gas stoma con- 
tis, acid stomach, or ulcers of the stomach or intestines. 

(e) Said preparation will absorb excess stomach acids or wild 
provide a lining or coating for the stomach or intestines which ns 
protect them from excess stomach acids or food roughage. 

(f) The use of said preparation will give inflammation of the 
stomach or intestines a chance to heal. 

2. Disseminating, or causing the dissemination of, any advertise- 
ment by any means for the purpose of inducing, or which is likely to 
induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of said pre- 
paration, which advertisement contains any of the representations 
prohibited in paragraph 1 hereof. 

It is further ordered, 'That the respondent shall, within sixty (60) 
days after service upon him of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which he has complied cide it. 
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BERTRAM A. UNGER, TRADING AS CELLO-PLASTIC 
CHEMICAL COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION | 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5390. Complaint, Oct. 15, 1945—Decision, Dec. 20, 1949 


The protective-coating industry has known and made use of raw materials used 


in the manufacture of plastics for more than 25 years, and it is not unusual 
for the basic film-forming ingredients of surface coatings to be composed in 


whole or in part of one or more of such raw materials. 


The term “molded plastic products” applies generally to a large number of useful 


articles, such as ash trays, telephones, luggage, jewelry, etc. which have 


_been fashioned through application of pressure and heat to certain synthetic 
- organic substances, seme of which are derived from coal, petroleum or wood. 


Such products, depending upon the use for which they are intended, may have 
innumerable built-in characteristics, i. e., they may be as hard as rock 
or_as pliable as.a sheet of rubber, as thin as tissue, or in solid blocks or any 
desired shape, transparent or opaque, in varying colors, inflammable, or 
flame resistant, etc. 


Where an individual engaged in the interstate sale and distribution of various 


types of paints and related products designated “Cello-Plastic”; in adver- 
tising his said “Cello-Plastic” paint products in newspapers and periodicals, 
advertising folders, pamphlets and circular letters and otherwise— 


(a) Falsely represented that his said products were the result of startling new 


‘discoveries in liquid plastic ; were more than just paints; would provide life- 


‘time finishes; and would not crack, blister or peel; the facts being that the 


inclusion therein, as claimed, of one or more of the various synthetic resins 


commonly used in the manufacture of plastics, did not render his products 


(0) 


(c) 


(a) 


either materially different from or substantially better than those of many 
of his competitors ; and they would not accomplish the results claimed there- 
for as above set forth; 

Falsely represented that one coat of his “Outside Cello-Plastic” was equiva- 
lent to five coats of ordinary paint; the facts being that the composition of 
said product, including the pigment, volatile vehicle, and nonvolatile vehicle, 
was substantially the same as that of many other good quality paints on the 
market ; 

Falsély represented that his “Cello- Bigtic Floor Finish” produced a tough, 
pright finish which resisted cigarette burns, alcohol, grease, boiling water and 


the like; the facts being that the surfaces to which said product was ap- 


plied in tests by the Bureau of Standards were seriously marred, softened, 
or removed by burning cigarettes, alcohol, grease, © hot water and lye 


solutions ; 
Falsely represented that his “Inside Cello-Plastic” held its color and luster 


under all conditions; the facts being that a number of users found that it 
did fade, blister and powder ; and 
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(e) Falsely represented that his “Cello-Plastic Enamel” had the same properties. 
as genuine molded plastic products; the facts being that the nature and 
purpose of a product intended for use as a surface coating precluded the- 
possibility of its having the innumerable built-in characteristics, depending: 
upon the use for which intended, associated with such products; and 

(f) Falsely represented that his ‘‘Cello-Plastic Water Proofed Paint”. was a 
modern miracle of science; and 

Where said individual, engaged as aforesaid— 

(g) Falsely represented, through the use of the words “Chemical Company” 
in his business or trade name, and the statement “A. House of Chemical 
Engineers” on his business stationery and elsewhere, that his business was: 
that of a dealer in chemicals and that he had in his employ chemical engi- 
neers who scientifically prepared the products he sold; 

When in fact he performed no operations in connection with the paint products. 
ie he sold other than placing his labels upon the containers in which he 
received them from his suppliers ; 
With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and thereby induce its purchase of substantial quantities of his said 

products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and: 
deceptive acts and practices in commerce. 


As respects the charge of the complaint in the instant proceeding, that respond- 
ent’s use of the term “Cello-Plastic” in his trade name and in designating: 
his products was misleading and deceptive, the Commission was of the 
opinion and found that his said charges were not sustained by the greater 
weight of the evidence. 


With regard to the paramcunt issue in the proceeding, in the view of counsel 
and.the trial examiner, namely, respondent’s use of the word “plastics” 
to refer to his paint products, challenged by the complaint on the theory 
that said products are not plastics as the term is understood by the trade- 
and the purchasing public, and the question as to whether or not this was. 
true: the record did not present an adequate basis for a satisfactory dis- 
position of the questions involved, since aside from a sharp disagreement 
both in and out of the industry as to whether and under what circumstances,. 
if at all, a surface covering might properly be referred to as a “plastic 
paint,” and the opinion of experts :from.the Bureau of. Standards“that a 
paint might be properly so referred to if the covering contained at least 
50 percent of the soluble solids used in the manufacture of plastics, the 
analyses made in the case, with the possible exception of respondent’s 
“Cello-Plastic Floor Finish,’ did not place the Commission in a position 
to find whether or not respondent’s products met such a standard; and the 
Commission accordingly made no findings on the issue of whether or not 
said individual’s paint products might or might not properly be referred 
to as “plastic” paints. 
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As respects numerous other misrepresentations which the complaint in said 
_ proceeding charged respondent with making in connection with different 
claims for his various “Cello-Plastic Products,” namely, his “Floor Finish,” 
“Waterproof Paint,” “Enamel,” “Outside Cello-Plastic,” and “Inside Gello- 
Plastic,” and including, as the case might be, nonskid plastie floor finish 
which eliminated waxing and polishing, etc., adaptability for wood, con- 
crete, asphalt, tile, or inlaid linoleum, durability, waterproofing qualities, tile 
or porcelain like qualities of the finish, qualities of adhesion, penetration, 
insulation, self-leveling, etc., the Commission was of the opinion and found 
that charges with respect to the falsity of such representations had not 

» been sustained by the greater weight of the evidence. 


Before Ur. Randolph Preston, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. Melvin A. Albert, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Bertram A. Unger, 
an individual, trading as Cello-Plastic Chemical Co., hereinafter 
referred to as the respondent, has violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

ParacraryH 1. Bertram A. Unger is an individual, trading as 
Cello-Plastic Chemical Co., with his office and principal place of 
business located at the corner of Cypress and Aspen Streets, Pitts- 
burgh, Pa 

Par. 2. The respondent is now, and for more than 1 year last past, 
has been engaged in the sale and distribution of paints and varnishes 
designated as Cello-Plastic. 

The respondent causes said products, when sold, to be transported 
from his said place of business in the State of Pennsylvania to pur- 
chasers thereof located at various points in the-several States of the 
United States and in the District of Columbia. Respondent main- 
tains and at all times mentioned herein has maintained a course of 
trade in said products in commerce between and among the various 
States and in the District of Columbia. 

Par. 3. In the course and conduct of his said business and for the 
purpose of inducing the purchase of his products, the respondent has 
circulated and is now circulating, among prospective purchasers 
throughout the United States, by United States mails, by means of 
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‘advertisements inserted in newspapers and magazines, by means of 
advertising folders, pamphlets, circular letters, and other advertising 
material, all of general circulation, many false statements and repre- 
sentations concerning his said products. Among and typical. of such 
false statements and representations are the following : 


HERE IS THE PAINT OF TOMORROW ... TODAY! 
Plasticize Your Floors With Cello Plastic Floor Finish 


—-remarkable non-skid plastic floor finish that banishes waxing and polishing. 
Tough, bright, resistant to cigarette burns, alcohol, grease, boiling water and 
even lye. Ideal for wood, concrete, asphalt, tile, linoleum. 10 attractive colors 
or clear. $6.75 per gallon. 


CELLO-PLASTIC ... LIQUID “CELLOPHANE” LIKE FLOOR FINISH 
NOW! A NON-SKID PLASTIC FLOOR FINISH THAT OUTWEARS WAX 
200 to 1. 


Representations concerning Cello Plastic Waterproof Paint: 


' BEAUTIFY AND WATERPROOF Your Basement with CELLO PLASTIC 
Waterproofed PAINT. 

_ Waterproof, beautify, healthify that recreation room, those basement walls’and 
floor with Cello Plastic, Modern Miracle of Science. Triple action performance. 
-Penetrates, Waterproofs, Preserves. For concrete floors and all masonry 
INSIDE or OUTSIDE, damp or dry, painted or unpainted. Several attractive 
colors. 


Representations concerning Cello Plastic: 


_ REPAINT AND WATERPROOF with CELLO PLASTIC 

The Paint of Tomorrow—TODAY 

Cello Plastic, a startling discovery in liquid plastics, makes it possible for 
you to refinish both exterior and interior with a real plastic coating. 


SATISFACTION GUARANTEED 


Cello Plastic is more than just a paint. It is a liquid film that flows on easily, 
then penetrates and clings to the old surface, covering cracks and scratches, 
leaving that “porcelain-like” finish. This new flexible paint is fadeproof, water- 
proof and does not crack, blister or peel. 

PLASTICS are today’s wonder material . . . from Nylon hose to stretchable 
glass shoes, from radio panels to tropical army helmets, from “CHLLOPHANE” 
to telephones, plastics appear in new form every day. And now, you can get it 
‘in liquid form . . . a plastic floor finish that can “take it’. 

A Scientifically Prepared Plastic Coating for Exterior and Interior Sonfaces 

CHLLO PLASTIC insulates the home; makes it cool in summer and warmer 
in winter. * * * it will protect surfaces everywhere. 

4 * * # * * e: 

CHLLO PLASTIC is waterproof. 

CHLLO PLASTIC is fireproof. 


< * Loy *: * * WESeHF ES 
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CELLO PLASTIC is more than a paint, it becomes a part of the surface. 
* * = ce * SE * 


Protect your home with the most scientifically modern development in pro- 
tective coating. 


PROTECTS WATERPROOFS INSULATES 
Self-Cleaning. 


It is difficult to describe in words the outstanding qualities of this liquid-plastie 
finish. You really should see it to appreciate the smooth even surfaces, the tile- 
like hardness and finish that you get with Cello-Plastic. 

When you consider that only one cost is needed—and that it is a permanent, - 
lifetime finish—Cello Plastic is much more economical in the long run than 
ordinary paints or enamels. 

If you can’t come in to see this miracle paint discovery using real plastic 
solvents as its base, why not order your requirements and try it out. 


Representation concerning Outside Cello-Plastic: 


For weatherproof, exterior finishes covering clapboard, shingle, stucco, brick, 
concrete, storm and window frames. Excellent insulating value. 

Cello-Plastic exterior is a combination finish and insulation because it seals 
and weatherproofs every inch of surface it covers . . . filling cracks . . . recon- 
ditioning weatherbeaten wood surfaces ... and permanently beautifying it. 

One-coat of Cello-Plastic exterior is equivalent to 5 coats of ordinary paint... 
so it, too, is so much cheaper than ordinary paint, both in original paint costs 
and in labor as well. 


Representations concerning Cello-Plastic Interior: 3 


Anyone can apply it without a single trace of brushmarks. Cello-Plastic is a 
lifetime finish that holds its color and lustre under all condition. 

One coat of Cello-Plastiec interior paint resurfaces woodwork, walls, plaster, 
cement masonry, even old wallpaper with a sparkling, self-leveling finish that is 
water resistant, impervious to heat and one that will not crack, peel or chip. 


Representations concerning Cello-Plastic Enamel :— 


A NEW MAGIC CELLO PLASTIC ENAMEL 

For Exterior and Interior Use. Finishes walls like TILE, Finishes Wood- 
work like PORCELAIN. 

This is really it! Modern science has produced this new PLASTIC coating 
you apply witha brush. It actually has the same chemical properties of genuine 
nolded plastic products. 

A BRUSH-ON PLASTIC 

With an ordinary brush you flow this coating on your woodwork and it dries 
fo a smooth porcelain finish—hard, waterproof, abrasion-resistant. Colors: Sno- 
white, Pale Blue, Ivory, Pale Green, Buff, Peach, Cream, Dusty Rose. 

You won’t have to wait until after the war for this new, scientific plastic 
discovery. Limited quantities now available. Order at once. 


Par. 4, Through the foregoing statements and representations here- 


inabove set forth, and others similar thereto but not specifically set 
out herein, the respondent represents directly and by implication that 
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his product designated “Cello-Plastic Floor Finish” produces a non-_ 
skid plastic floor finish that eliminates waxing and polishing and will 
outwear wax surfaces 200 to 1; that it produces a tough, bright’ finish 
which resist cigarette burns, alcohol, grease, boiling water, and, lye 
and is an ideal preparation for wood, concrete, asphalt, tile, and in- 
laid linoleum, and that said product produces a cellophane-like finish. 

Respondent represents directly and by implication, that his product 
“Cello-Plastic Waterproofed Paint” will waterproof recreation rooms, 
basement walls and floors; that it is a modern miracle of science; that 
it penetrates, waterproofs, and preserves concrete floors and all ma- 
sonry inside or outside, damp or dry, painted, or unpainted. 

Respondent further represents directly and by implication, that 
his product “Cello-Plastic Enamel” finishes walls upon which it is 
applied like tile, and finishes woodwork upon which it is applied like 
poreclain and has the same chemical properties of genuine molded 
plastic and dries to a smooth porcelain finish, hard, waterproof, abra- 
sion resistant, and is a new scientific plastic discovery. 

Respondent further represents directly and by implication that his 
product “Cello-Plastic” is a startling discovery in liquid plastics 
and gives both exterior and interior surfaces upon which it is appled 
a real plastic coating; that said product is more than just a paint; that 
it forms a liquid film that penetrates and clings to old surfaces; covers 
cracks and scratches, that said product is fadeproof, waterproof, will 
not crack, blister or peal on surfaces to which it is applied; that one 
coat of Cello-Plastic gives a permanent lifetime finish and real plastic 
solvents are used as its base; that it is more economical than ordinary 
paints or enamels; that said product leaves a porcelain-like finish ; that 
said product has the same chemical properties, nature, consistence, 
and firmness as molded plastic products and is a scientifically pre- 
pared plastic coating for exterior and interior surfaces; that it in- 
sulates and makes homes treated with same cool in summer and warmer 
in winter; that it is waterproof and fireproof, and becomes a perma- 
nent part of the surfaces on which it is applied; that it is the most 
scientifically modern development in protective coating and is self- 
cleaning; that said product leaves a tile-like hardness and finsh; that 
said product protects surfaces under all climatic conditions every- 
where. 

Respondent further represents, directly and by implication, that 
his product “Outside Cello-Plastic” is a combination finish and in- 
sulation that finishes, insulates, seals, and waterproofs every inch of 
surface to which it is applied; that it fills cracks, reconditions weather- 
beaten wood surfaces, and permanently beautifies said surfaces; that — 
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one coat of said product is equal to five coats of ordinary paint and is 
much cheaper than ordinary paint; that said product weatherproofs 
exterior surfaces such as'clapboard, shingles, stucco, brick, concrete, 
and storm and window frames; that said product possesses excellent 
insulating value. , 

Respondent further represents, directly and by implication, that 

one coat of his product “Inside Cello-Plastic” resurfaces woodwork, 
walls, plaster, cement, masonry, and old wallpaper with a self-leveling 
finish that is weather-resistant and impervious to heat; that said 
product will not crack, peel, or chip, and creates a lifetime finish that 
holds color and luster under all conditions. 
_ Par. 5. The foregoing statements and representations are false, mis- 
leading and deceptive. In truth and in fact, respondent’s product 
“Cello-Plastic Floor Finish” is not a remarkable nonskid plastic floor 
finish that eliminates waxing and polishing and will not outwear wax 
surfaces: 200 to. 1 or any: appreciable extent. Said product does not 
create a tough or bright finish and is not resistant to cigarette burns, 
alcohol, grease, boiling water, or lye. Said product is not an ideal 
preparation for wood, concrete, asphalt, tile, or inlaid linoleum and 
will not produce a cellophane-like finish. 

Respondent’s product “Cello-Plastic Waterproof Paint” will not 
waterproof recreation rooms, basement walls and floors, and is not 
an effective waterproofer under all conditions of use. Said product 
is not a modern miracle or invention of science. It will not effectively 
penetrate, waterproof, or preserve surfaces to which it is applied and 
cannot be used effectively on concrete and all masonry inside or outside, 
damp or dry, painted, or unpainted. 

Respondent’s product “Cello-Plastic Enamel” does not finish walls 
like tile or finish woodwork like porcelain. Said product does not 
have the same chemical properties of genuine molded plastic products 
and does not dry to a smooth porcelain finish; said product does not 
produce a hard surface and is not waterproof and is not abrasion 
resistant. 

Respondent’s product “Cello-Plastic” is not a startling discovery 
in liquid plastic and will not give both exterior and interior surfaces 
upon which;it is applied a-real plastic coating. Said product does 
not contain any more properties than ordinary paint. It does not 
satisfactorily penetrate and cling to old surfaces and cover cracks 
and scratches. Said product is not fadeproof or waterproof and will 
not permanently prevent blistering and peeling on surfaces to which 
itis applied. Said product Cello Plastic does not leave a porcelain-like 
finish. Said product is not more economical than ordinary paints or 
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varnishes. Said product Cello-Plastic does not leave a tile-like hard- 
ness and finish on surfaces to which it is applied and one coat of said. 
product does not give a permanent lifetime finish. Said product does 
not have the same chemical properties, nature, consistency, or firmness. 
as molded plastic products and is not a scientifically prepared plastic 
coating for exterior and interior surfaces. It will not msulate and 
make homes treated with it cool in summer and warm in winter. 
Said product will not insulate, is not waterproof or fireproof and 
is not-more than ordinary paints and does not become a permanent 
part of the surfaces on which it is applied. It is not the most scientifi- 
cally modern development in protective coating and is not self-cleans- 
ing. “Cello-Plastic” will not protect surfaces under bad climatic 
conditions anywhere. Said product Cello-Plastic does not contain: 
real plastic solvents as its base. 

Respondent’s product “Outside Cello-Plastic” is not weatherproof,. 
does not possess insulating value. Said product is not a combination 
finish and insulation. Said product will not seal and weatherproof 
every inch of surface to which it is applied and it does not satisfactorily 
fill cracks, recondition weather-beaten wood-surfaces, and will not 
permanently beautify same. One coat of said product is not equiva- 
lent to five coats of ordinary paint and is not much cheaper than 
ordinary paint. In truth and in fact, the true worth or value thereof 
does not exceed that of comparable competitive paints and enamels. 

One coat of respondent’s product “Inside Cello-Plastic” will not 
resurface woodwork, walls, plaster, cement, masonry, or old wall- 
paper with a sparkling self-leveling finish. It is not water-resistant 
or impervious to heat, and will peel and chip off from surfaces to 
which it is applied. Said product does not create a lifetime finish 
and will not hold its color or luster under all conditions. 

Par. 6. The use by respondent of the word “Chemical” in the trade 
designation of his business “Cello-Plastic Chemical Company” and 
the statement “A House of Chemical Engineers” is misleading and 
deceptive in that such word “Chemical” imports and implies that the 
business of said respondent is that of a dealer in chemical commodities. 
and that he employs chemists who scientifically prepare the products 
sold by him, and conduct a thorough study of their properties and 
effects, whereas in truth and in fact, the respondent does not own, 
operate, or control a chemical plant or factory wherein his paint or 
varnish is produced, and does not employ chemical engineers who 
scientifically prepare said products or conduct a thorough study of 
same. ‘The only operation performed by the respondent in connection 
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with his products is the packaging of said products which are manu- 
factured by and purchased from others in bulk form. 

The use by the respondent of the word “Cello-Plastic” in his trade 
name and in designating, describing and referring to his said products 
as aforesaid, is misleading and deceptive in that said products do not 
possess the characteristics of cellophane and are not plastics as such 
terms are understood by the trade and the purchasing public, but are 
paints, varnishes, and enamels of a type sold by many competitors of 
the respondent at prices substantially less than the prices secured 
by respondent for his said products. 

Par. 7. The use by the respondent of the aforesaid false, Hiialendene! : 
and deceptive statements and representations has had, and now has, 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements and representations are true, and to induce a substan- 
tial portion of the purchasing public, because of such erroneous and 
mistaken belief, to purchase said products. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnpines As TO THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 15, 1945, issued and rie 
sequently served upon the respondent, Bertram A. chee an individ- 
ual, trading as Cello-Plastic Chemical Co., its complaint, charging 
said respondent with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of that act. The answer 
of the said Bertram A. Unger was filed on December 3, 1945. There- 
after, testimony and other evidence were introduced before a trial 
examiner of the Commission theretofore designated by it, and such 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Subsequently, this proceeding regularly 
came on for final hearing before the Commission upon the complaint, 
the meena nts answer, testimony, and other evidence, the trial 
examiner’s recommended decision, and brief in support of the com- 
plaint (no brief having been filed on behalf of the respondent and 
oral argument not having been requested) ; and the Commission, hav- 
ing duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
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makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Bertram A. Unger, is an individual 
who, for a number of years prior to 1946, traded under the name 
“Cello-Plastic Chemical Co.” Said respondent maintained his office 
and principal place of business in-the Park Building, located at the 
corner of Fifth Avenue and Smithfield Street, in the city of Pitts- 
burgh, State of Pennsylvania. In 1946, respondent Unger caused 
to be incorporated under the laws of Pennsylvania a corporation 
known as Cello-Plastics, Inc., of which he is president, treasurer, and 
principal stockholder, and since the date of incorporation of said 
company respondent Unger’s business has been conducted by and 
through the corporation Cello-Plastics, Inc. The office and principal 
place of business of said corporation is located at 417 Boulevard of 
the Allies, Pittsburgh, Pa. 

Par. 2. The respondent, Bertram A. Unger, trading as Cello-Plastic 
Chemical Co. and through the corporation, Cello-Plastics, Inc., is 
now, and for more than 5 years last past has been, engaged in the sale 
and distribution of various types of paints and related products 
designated “Cello-Plastic.” Said respondent causes these products, 
when sold, to be transported from his place of business in the State of 
Pennsylvania to purchasers thereof located in various other States of 
the United States and in the District of Columbia. The respondent 
maintains, and at all times mentioned herein has maintained, a regular 
course of trade in said products in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his business, and for the pur- 
pose of inducing the purchase of his “Cello-Plastic” paint products, 
the respondent has circulated to prospective purchasers throughout. 
the United States, by means of advertisements inserted in newspapers. 
and magazines, and by the use of advertising folders, pamphlets, and 
circular letters, distributed through the United States mails, and 
otherwise, many statements and representations concerning said 
products. In the manner and for the purpose aforesaid he has repre- 
sented, among other things: (@) That his “Cello-Plastic” products 
are the result of startling new discoveries in liquid plastics; that said 
products are more than just paints; that they will provide “lifetime” 
finishes; and that they will not crack, blister, or peel; (0) that one 
coat of his “Outside Cello-Plastic” is equivalent to five coats of ordi- 
nary paint; (¢) that his “Inside Cello-Plastic” holds its color and 
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luster under all conditions; (d) that his “Cello-Plastic Enamel” has 
the same properties as genuine molded plastic products; (e) that his 
“Cello-Plastic Floor Finish” produces a tough, bright finish which 
resists cigarette burns, alcohol, grease, boiling water, and lye; and (f) 
that his “Cello-Plastic Waterproofed Paint” is a modern miracle of 
science. 

Par. 4. (a) The respondent throughout this proceeding has con-. 
tended that the binders or nonvolatile vehicle of his paint products 
are composed in substantial part of one or more of the various syn- 
thetic resins commonly used in the manufacture of plastics. ‘The 
record shows, however, that it is not unusual for the basic film-form- 
ing ingredients of surface coatings to be composed in whole or in 
part of one or more of the raw materials used in the manufacture of 
plastics. The protective coating industry has known and made use 
of such raw materials, originally in the form of natural imported 
resins, but more recently in the form of synthetics, for more than 25 
years; and the fact that the nonvolatile vehicles in the respondent’s 
paints may be composed in part of some of these raw materials does 
not render his products either materially different from or substan- 
tially better than the paint products of many of his competitors. It 
is not true, as the respondent has represented, that his “Cello-Plastic” 
products are the result of new discoveries in liquid plastics, or that 
said products are “more than just paints” or that any of them are 
“miracle” paints. Neither the respondent’s products nor any other 
paint yet produced will provide a finish which will last for a “life- 
time,” and there is nothing in this record to indicate that the finish 
provided by the respondent’s products will last for any substantial 
period of time over and beyond that which may be expected of the 
finish provided by other good quality paints. A number of witnesses 
testified that, contrary to the respondent’s representations, his “Cello- 
Plastic” paints, when used on their “homes and elsewhere, would and 
did crack, blister, and peel. 

(b) Inaneffort to determine the truth or falsity of the respondent’s 
claims for his “Outside Cello-Plastic” and his “Cello-Plastic Floor 
Finish,” representatives of the Commission submitted to the National 
Bureau of Standards samples of said products for testing, and the 
testimony of the chemists who conducted the tests and the reports of 
the Bureau thereon are both in the record. It appears from such 
testimony and reports that the respondent’s “Outside Cello-Plastic,” 
being composed of 29 percent pigment (titanium dioxide and zinc 
oxide), 31.2 percent volatile vehicle, and 39.8 percent nonvolatile ve- 
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hicle (the vehicle being a varnish-like material containing 12 percent 
phthalic anhydride) is substantially the same as many other: good 
quality paints on the market, and it is obvious that one coat of said 
product is not equivalent to five coats, or to any multiple number of 
coats, of such other paints. It appears further from the reports of 
the Bureau of Standards that while the nonvolatile vehicle of the re- 
spondent’s “Cello-Plastic Floor Finish” is composed of cellulosic and 
resinous matter in the approximate ratio of 1 to 2, the surfaces to 
which this product was applied in the tests were seriously marred, soft- 
_ened, or removed by burning cigarettes, alcohol, grease, hot water, 
and. lye solutions. It is not true, therefore, as the respondent has rep- 
resented, that one coat of his “Outside Cello-Plastic” is equivalent to 
five coats of “ordinary” paint or that his “Cello-Plastic Floor Finish” 
resists cigarette burns, alcohol, grease, boiling water, and lye. 

(ec) The chemical composition of the respondent’s “Inside Cello- 
Plastic” was not disclosed, but there were a number of witnesses who 
testified that after using this product. they found that it would and 
did fade, blister, and powder. The respondent’s representations that 
said product will hold its color and luster under all conditions were 
not justified. 

(d) The term “molded plastic products,” mentioned in the respond- 
ent’s advertising, applies generally to a large number of useful articles, 
such as ash trays, telephones, luggage, jewelry, and many others, which 
have been fashioned through application of pressure and heat to ¢er- 
tain synthetic organic substances, some of which are derived from coal, 
petroleum, or wood. Depending upon the end use for which they are 
intended, such products may have innumerable built-in characteristics. 
Thus, they may be as hard as rock or as pliable as a sheet of rubber, 
as thin as tissue, or in solid blocks or any desired shape, transparent 
or opaque, and varying from the lightest pastel shade to solid or 
variegated dark colors. Such products may be rapid or slow burning 
or actually flame resistant, and may have special electrical properties 
and many other engineering characteristes. Obviously, the very na- 
ture and purpose of a product intended for use as a surface coating 
precludes the possibility of such product having these characteristics. 
The respondent’s representations that his “Cello-Plastic Enamel” has 
the same properties as genuine molded plastic products cannot be 
supported. 

(¢) The Commission is of the opinion, therefore, and finds, that in 
the foregoing respects the respondent’s advertising representations 
were false, misleading, and deceptive. 
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Par. 5. The respondent’s use of the words “Chemical Company” 
in his business or trade name, “Cello-Plastic Chemical Company,” 
and of the statement “A House of Chemical Engineers” on his busi- 
ness stationery and elsewhere imported and implied that the business 
of said respondent was that of a dealer in chemicals and that he had 
in his employ chemical engineers who scientifically prepared the prod- 
ucts hesold. The record shows, however, that the respondent does not 
and never has owned, operated, or controlled a plant in which any 
chemical products were produced, and that he does not have in his 
employ any chemical engineers. The only operation performed by 
the respondent in connection with the paint products sold by him con- 
sists of placing his labels upon the containers in which such products 
are received by the respondent from his suppliers. The implications 
from the respondent’s use of the words “Chemical Company” in his 
business name and from the use of the statement “A House of Chemical 
Engineers” on his stationery were clearly misleading and deceptive. 

Par. 6. (a) The complaint herein listed a number of advertising 
statements and representations in addition to those above referred to 
which have been used by the respondent in promoting the sale of his 
products, and charged that such statements and representations were 
also false, deceptive, and misleading. It charged, in addition, that 
the use by the respondent of the term “‘Cello-Plastic” in his trade 
name and in designating his products was also misleading and decep- 
tive. The Commission is of the opinion, however, and finds, that the 
charges with respect to the falsity of these additional statements and 
representations, and with respect to the use of the term “Cello-Plastic,” 
have not been sustained by the greater weight of the evidence. 

(6) The complaint also attacked the respondent’s practice of refer- 
ring to his paint products as “plastics,” adopting the theory that said 
products are not plastics as that term is understood by the trade and 
the purchasing public, and the question whether or not this is so was 
treated by both counsel and the trial examiner as the paramount 
issue in the proceeding. On this phase of the case, however, the record 
does not present an adequate basis for a satisfactory disposition of 
either of the two questions involved. 

(ce) Concerning the question what constitutes a surface covering 
which may properly be referred to as a “plastic paint,” the evidence 
discloses that there exists at the present time, both in and out of the 
paint industry, a sharp disagreement. One faction of the paint in- 
dustry, for example, contends that a plastic paint may be properly 
defined as a coating whose basic film-forming ingredient is a synthetic 
resin, high polymer, synthetic, or modified rubber, whose film retains 
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the chemical and physical properties of the synthetic resin or rubber. 
It is contended just as strenuously by another faction of the same in- 
dustry, and also by the plastic manufacturers, that a surface coating 


may not under any circumstances be called a plastic, and that the 


term “plastic” should be reserved for those materials of high molecular 
weight derived from synthetic resins or cellulose, esters, ethers, etc., 
which may be molded, cast, or calendered, and the various articles 
made from such materials. Chemical and plastic experts from the 
Bureau of Standards who testified in the case were in agreement with 
that faction of the paint industry whose contention it is that a paint 
may be properly referred to as a plastic, but they expressed the opinion 
that such a designation should be limited to those coverings at least 
50 percent of the soluble solids of which consist of one or more of 
the raw materials used in the manufacture of plastics (benzylcellulose, 
nitrocellulose, cellulose acetate, urea-formaldehyde alkyd resin, 
phenolic resin, chlorinated rubber, etc.). The members of the pur- 
chasing public who were called as witnesses and who testified on this 
subject stated generally that to them the word “plastic” meant hard, 
shiny, durable, and water repellent. 

(d) Even if the Commission could determine from this record the 
requirements for a “plastic paint,” it would not be in a position to 
find whether or not the respondent’s products, with the possible ex- 
ception of “Cello-Plastic Floor Finish” meet such requirements. The 
record shows that one can of “Outside Cello-Plastic” and one can of 
“Cello-Plastic Floor Finish” were analyzed by chemists of the Bureau 
of Standards, and in each instance the total percentages of pigment 
and volatile and nonvolatile vehicles in the paints were determined. 
Tn the case of the “Outside Cello-Plastic,” however, the amount or per- 
centage of the synthetic resins, if any, in the vehicle was not deter- 
mined, and, regardless of the nature of any standard that might be 
adopted to govern whether or not a covering is entitled to be called 
a “plastic paint,” the question whether or not this product meets such 
a standard could not be answered in the absence of such a determina- 
tion. As regards the composition of the other products involved 
namely “Inside Cello-Plastic,” “Cello-Plastic Enamel,” and “Cello- 
Plastic Waterprooted Paint,” the record is completely silent. 

(¢) For the reasons stated, the Commission makes no finding on 
the issue of whether or not the respondent’s paint products may or 
may not properly be referred to as “plastic” paints. 

Par. 7. The use by the respondent of the false, misleading, and 
deceptive statements and representations referred to in paragraph 3 
4, and 5 had the tendency and capacity to mislead and deceive a Site 
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stantial portion of the purchasing public into the erroneous and mis- 

taken belief that such statements and representations and the impli- 

cations thereof were true, and the tendency and capacity to cause 

such portion of the public, because of such erroneous and mistaken 

belief, to purchase substantial quantities of the respondent’s paint 

products. 
CONCLUSION 


The acts and practices of the respondent as herein found (excluding 
those referred to in paragraph 6) were all of the prejudice and injury 
of the public and constituted unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade. 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondent’s answer 
thereto, testimony and other evidence introduced before a trial ex- 
aminer of the Commission theretofore duly designated by it, the trial 
examiner’s recommended decision, and written brief in support of 
the complaint (no brief having been filed on behalf of the respondent 
and oral argument not having been requested) ; and the Commission, 
having made its findings as to the facts and its conclusion that the 
respondent, Bertram A. Unger, has violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That the respondent, Bertram A. Unger, individually 
and trading as Cello-Plastic Chemical Co., or trading under any 
other name, or through any corporate or other device, and said re- 
spondent’s agents, representatives, and employees, in connection with 
the offering for sale, sale or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of paints and related 
products designated “Cello-Plastic,” or any other product or products 
of substantially similar composition, whether sold under the same 
name or under any other name, do forthwith cease and desist from : 

(1) Representing, directly or by implication : 

(a) That any of said products are “miracle” paints, or that they 
differ substantially, either in composition or otherwise, from many 
other good quality paints on the market ; 

(6) That any of said products are the result of or constitute new 
discoveries ; 

(c) That any of said products will produce a “lifetime” finish or 
a finish that will last for any substantial period of time beyond that 
which may be expected from other good quality paints; 
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(d) That any of said products will hold their color or luster under 
all conditions, or provide a finish which will resist cigarette burns, 
alcohol, grease, hot water, or lye; Are 

(e) That any of said products will not crack, blister, or peel; 

(f) That one coat of any of said products is equivalent to any 
multiple number of coats of other good quality paints or will ade- 
quately cover a surface; 

(g) That any of said products have the same properties as molded 
plastic products. 

2. Using the words “Chemical Company,” or any other word or 
words of similar import or meaning in the respondent’s trade name; 
or representing in any other manner that the respondent is a dealer 
in chemical commodities other than paints. 

3. Using the words “A House of Chemical Engineers,” or any other 
words of similar import or meaning, on letterheads, stationery, or 
other advertising material; or representing in any other manner that 
the respondent manufactures or compounds the products sold by him, 
unless and until he owns and operates, or directly and absolutely con- 
trols, the plant wherein said products are produced. 

It is further ordered, 'That the respondent shall, within sixty (60) 
days after service upon him of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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IN THE Marrer or 
PAUL UNGER TRADING AS CELLO-NU PRODUCTS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5392. Complaint, Oct. 15, 1945—Decision, Dec. 20, 1949 


In a proceeding in which the respondent contended, on the one hand, that the use 
of certain representations, which were shown to be false and misleading, 
had been discontinued from 2 years to 6 months before the issuance of the 
complaint charging the use thereof, and that, accordingly, the issuance of 
an order to cease and desist from their use would not be justified, contending 
also that each and every one of such representations was true and contained 
no element of falsity or deception: it was manifestly in the public interest 
for the Commission through the issuance of an appropriate order to prevent 
the continuation or resumption of the use of such representations. 


The protective coating industry has known and made use of raw materials used 
in the manufacture of plastics for more than 25 years, and it is not unusual 
for the basic film forming ingredients of surface coatings to be composed 
in whole or in part of one or more of such raw materials. 


The term “molded plastic products” applies generally to a large number of useful 
articles, such as ash trays, telephones, luggage, jewelry, and many others 
which have been fashioned through application of pressure and heat to cer- : 
tain synthetic organic substances, some of which are derived from coal, 
petroleum, or wood. Such products, depending upon the use for which they 
are intended, may have innumerable built-in characteristics, i. e., they may 
be as hard as rock or as pliable as a sheet of rubber, as thin as tissue, or in 
solid blocks or any desired shape, transparent or Opaque, or in varying 
colors, inflammable, or flame resistant, ete. 


Where an individual engaged in the interstate sale and distribution of various 
types of paints and related products designated “Plasti-Cote” and ‘Cello- 
Nu”; in advertising through folders, pamphlets, circular letters, and other 
material, newspapers and periodicals— 

(a) Falsely represented that his “Plasti-Cote’” products were iquivacle” and 
“amazing” paints and were “more than just paints,’ were the result of a 
“new discovery” in liquid plastics, and had the same chemical properties, 
nature, consistency, and firmness as molded plastic products ; 

The facts being that the inclusion therein as claimed, in the nonvolatile vehicle 
of said products of synthetic resins used in plastics, did not render them 
either materially different from or substantially better than the paint 
products of many of his competitors; and as a surface coating they could 
not have the qualities of molded plastic products ; 

(b) Falsely represented that his said Plasti-Cote products would provide finishes 
holding their color and luster under all conditions; that one coat would 
cover the surface to which it was applied; that said paints flowed on 
smoothly, filling all cracks and surface imperfections and gave extra-durable, 
fadeprceof, an waterproof finish’s which would not crack, blister, or peel; 
were more than just paints, and were exceptionally economical in view of 
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the fact that only one coat was required to cover a surface and that it 
produced: a permanent lifetime finish ; 

(c) Falsely represented that one coat of his “Plasti-Cote Exterior” paint when 
applied on wood, shingle, stucco, brick, masonry, or concrete surfaces was 
equivalent to five coats of ordinary paint and filled all cracks and imper- 
fectiong even on old weather-beaten wood surfaces, and permanently beauti- 
fied the surface to which applied ; 

The facts being that said product did not differ substantially from many other 
good quality paints on the market, and one coat thereof was not the equiva- 
lent of five coats or any multiple number of coats of other ordinary paints; 
there are surfaces, particularly asbestos shingles, for which no paint product 
on the market is satisfactory; even wood surfaces must be carefully pre- 
pared in many instances befcre a paint may be successfully applied thereto ; 
and in the ease of old or weather-beaten surfaces, it is often impossible for 
any reasonable number of coats of any paint to cover all the cracks and 
imperfections ; 

(d) Falsely represented that his “Plasti-Cote Interior” was a “miracle” paint, 
one coat of which filled all cracks and surface imperfections, whether 
applied over old paint, wall paper, rough cracked surfaces, wallboard, plaster 
walls, or wood, and that it would not crack, peel, or chip; and 

(e) Falsely represented that his ‘Cello-Nu Waterproofer”’ would waterproof 
basements, stop all water seepages, and cause the masonry components to 
consolidate into one single solid mass, leaving the surface to which it was 
applied hard and immune to destructive reactions of masonry and the 

_ elements; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and thereby induce its purchase of substantial quantities of said 
products : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


As to the charge of the complaint, that respondent’s use of the term ‘“‘Plasti-Cote” 
in designating his products, and ‘Cello-Nu” in his trade name, was mis- 
leading and deceptive, the Commission was of the opinion and found that 
said charges had not been sustained by the greater weight of evidence. 


With regard to the paramount issue in the proceeding, in the view of counsel 
and the trial examiner, namely, respondent’s use of the word “plastics,” in 
referring to his paint products, challenged by the complaint on the theory 
that said products are not plastics as the term is understood by the trade 
and the purchasing public: the record did not present an adequate basis for 
a satisfactory disposition of the questions involved, since—aside from a 
sharp disagreement both in and out of the industry as to whether and under 
what circumstances, a surface covering might properly be referred to as a 
“plastic paint”; and the opinion of experts from the Bureau of Standards 
that a point might be properly so referred to if the covering contained at 
least 50 percent of the soluble solids used in the manufacture of plastices— 
the analyses made in the case did not place the Commission in a position to 
find whether or not respondent’s products met such a standard, and the 
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Commission accordingly made no findings on the issue of whether or not 
said individual’s paint products might or might not properly be referred 
to as “plastic” plaints. 


As respects other misrepresentations which the complaint charged respondent 
with making in connection with his ‘“Plasti-Cote,” “Plasti-Cote Exterior,” 
“Plasti-Cote Interior,” and “Plastic-Cote Transparent Floor Finish,’ to the 
effect that the particular product, as the case might be, was variously self- 
leveling, would not leave brush marks, would not crack in subzero weather, 
or soften in hot weather, would prevent corrosion or rust, would insulate 
the home and make it cooler in summer and warmer in winter, was scien- 
tifically formulated for outside and inside walls, etc., produced a smooth 
tile-like finish, was a real plastic, would not require etching or undercoating, 
and provided a nonskid plastic finish that banished waxing and polishing, 
etc., the Commission was of the opinion and found that charges with respect 
to the falsity of such representations had not been sustained by the greater 
weight of the evidence. 

Before Mr. Randolph Preston, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. Melvin A. Albert, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Paul Unger, an 
individual trading as Cello-Nu Products, hereinafter referred to as 
the respondent, has violated the provisions of said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrapy 1. Paul Unger is an individual trading as Cello-Nu 
Products, with his office and principal place of business located at 65 
East Lake Street, Chicago, Ill. 

Par. 2. The respondent is now and for more than 1 year last past 
has been engaged in the sale and distribution of paints and varnishes 
designated as “Plasti-Cote” and “Cello-Nu.” 

The respondent causes said products, when sold, to be transported 
from his said place of business in the State of Illinois to purchasers 
thereof located at various points in the several States of the United 
States and in the District of Columbia. Respondent maintains and 
at all times mentioned herein has maintained a course of trade in 
said products in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his said business and for the 
purpose of inducing the purchase of his products, the respondent has 
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circulated and is now circulating, among prospective purchasers 
throughout the United States, by United States mails, by means of 
advertisements inserted in newspapers and magazines, and by means of 
advertising folders, pamphlets, circular letters, and other advertising 
material, all of general circulation, many false statements and represen- 
tations concerning his said products. Among and typical of such false 
statements and representations are the following: 


Representations concerning Plasti-Cote: 
PLASTI-COTE! 
THE MIRACLE LIQUID-PLASTIC PAINT 


Plasti-Cote, a startling new discovery in liquid plastics makes it possible for 
you to refinish both exterior and interior with a real plastic coating with all 
its béauty and durability. 

A LIFETIME 
FINISH 


REPAINT WITH 
PLASTIC! 


PLASTI-COTE 


the amazing 
Liquid-Plastic Paint 


ONE COAT COVERS 
The Paint of Tomorrow—Today ! 


Amateurs can get the same wonderful results as professional painters. Plasti- 
Cote is self-leveling and does not leave brush marks. Plasti-Cote flows on 
smoothly, filling all cracks and surface imperfections, giving an extra durable 
fadeproof and waterproof finish that will not crack or peel. 

Plasti-Cote is more than just a paint. It is a liquid film that flows on easily, 
then penetrates and clings to the old surface covering cracks and scratches, 
leaving that “porcelain-like”’ finish. This new flexible plastic paint is fade- 
proof, waterproof and does not crack, blister or peel, and that, with Plasti-Cote’s 
self-leveling flowability GIVES THE AMATEUR’S WORK THE PROFRSS- 
SIONAL TOUCH ... Durable, extra-beautiful, super-economical, easy-to-apply 
and one coat does it. 


PLASTI-COTE and 
Beautify your Roof 


This amazing product loves exposure—will not erack in sub-zero—nor soften 
in hot weather. Stops corrosion and rust. 


PLASTI-COTE insulates the home; makes it cool in summer and warm 
in winter. 

PLASTI-COTE is waterproof. 

PLASTI-COTE Gloss is a tile like finish for kitchen and bathroom. 

PLASTI-COTEH will save money because one coat covers. 
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It is difficult to describe in words the outstanding qualities of this liquid- 
plastic finish. You really should see it to appreciate the smooth even surfaces, 
the tile-like hardness and finish that you get with Plasti-Cote. 

Anyone can apply it without a single trace of brushmarks, Plasti-Cote is a 
lifetime finish that holds its color and lustre under all conditions. 

Walls or woodwork refinished in Plasti-Cote clean so much easier ... it will 
save you hours of hard scrubbing and cleaning every spring and fall. 

When you consider that only one coat is needed—and that it is a permanent, 
lifetime finish—Plasti-Cote is much: more economical in the long run than 
ordinary paints or enamels. 

If you can’t come in to see this miracle paint discovery using real plastie 
solvents as its base, why not order your requirements and try it out. 


—CELLO-NU— 
NOW! A NON-SKID PLASTIC FLOOR FINISH 


That outwears Wax 200 to 1. 

Cello-Nu eliminates the use of wax. 

PLASTICS are today’s wonder material . . . from Nylon hose to stretchable 
glass shoes, fronr radio panels to tropical army helmets, from “CHLLOPHANH” 
to telephones, plastics appear in new form every day. And now, you can get 
it in liquid form . . . a plastic floor finish that can “take it”. 

No matter whether your floors are lineoleum, rubber, concrete, cork or wood 
you can give them a sparkling beauty treatment, that makes waxing old fashioned, 
with an amazing new liquid “Cellophane” like Plastic finish. 

Cello-Nu is wholly different from any product being used today for the main- 
tenance of the types of floors mentioned, and is quickly applied in liquid form 


by anyone. 
Representations concerning Plasti-Cote Exterior: 


PLASTI-COTE (EXTERIOR) For Wood, Shingle, Stucco, Brick Masonry and 
concrete surfaces. 

One coat of Plasti-Cote exterior is equivalent to 5 coats of ordinary paint. 
Durable, hard surface coating of Plasti-Cote is fade-proof, weather proof and 
water-resistant .. . also has high insulation value. Plasti-Cote covers all cracks 
and imperfections, even old weatherbeaten wood surfaces, leaving smooth, even 
surface. 

Plasti-Cote exterior is a combination finish and insulation because it seals 
and weatherproofs every inch of surface it covers... filling cracks... re- 
conditioning weatherbeaten wood surfaces ... and permanently beautifying it. 

One coat of Plasti-Cote exterior is equivalent to 5 coats of ordinary paint... 
so it, too, is so much cheaper than ordinary paint, both in original paint costs 
and in labor as well. 

Exterior-One coat covers and seals clapboard, shingle, stucco, brick, masonry 
and concrete exteriors. Has excellent insulation value. 

Scientifically Formulated. 

TO DO FOUR SPECIFIC HOME PAINTING JOBS 

Outside Walls Inside Walls Basement Walls Roof Covering. 


Representations concerning plasti-Cote Interior: 


PLASTI-COTH (INTERIOR) For Kitchen, Bath, Bedroom and Living Room, 
One coat of this miracle plastic-paint fills all cracks and surface imperfections— 
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whether you paint over old paint, wallpaper, rough, cracked surfaces, wall- 
board, plastered walls or wood. Hasy to apply with brush because it is self-level- 
ing and leaves no brush marks. It will not peel, crack or chip and washes as 
easily as finest tile. 

Write, phone or visit our offices and see this lifetime plastic-paint before you 
do any decorating—either inside or out. Try it—see how it covers all im- 
perfections and leaves a smooth, tile-like finish. 

One coat of Plasti-Cote Interior paint resurfaces woodwork, walls, plaster, 
cement, masonry, even old wallpaper with a sparkling, self-leveling finish 
that is water-resistant, impervious to heat and one that will not crack, peel 
or chip. 


Representations concerning Plasti-Cote Transparent Floor Paint: 


Plasti-Cote Transparent Floor Finish is a real PLASTIC, a sensational im- 
provement over every other type of finish you’ve ever Known. 


Representations concerning Cello-Nu Waterproof Paint: 


Now you can Waterproof and Beautify Your Basement with one coat of 
Cello-Nu Water-Proofer. Can be applied over DAMP or dry surfaces. 

BEAUTIFY AND WEATHERPROOF Your Basement with CELLO-NU Water- 
proofer Paint. 

Apply this yourself when wall is wet-or dry—to Concrete, Tile or Brick walls 
and floors. No etching or undercoats needed. Just brush this amazing water- 
proofer on. Dries quickly. Several attractive colors. $7.50 per gal. 

CELLO-NU WATERPROOFER locks in the alkalies—stops seepage—causes 
the components of masonry to consolidate into one single solid mass—prevents 
eracking, crumbling. The vehicle PENETRATES and leaves the surface hard 
and immune to destructive reactions of masonry and elements, 


Representations concerning Cello-Nu Floor Finish: 


Plasticize Your Floors With CELLO-NU Floor Finish. 

— — remarkable non-skid plastic finish that banishes waxing and polishing. 
Tough, bright, resistant to cigarette burns, alcohol, grease, boiling water and 
even lye. Doesn’t scuff. 

Par. 4. Through the foregoing statements and representations here- 
inabove set forth and others similar thereto not specifically set out 
herein, the respondent represents directly and by implication that his 
product Plasti-Cote is a miracle liquid-plastic paint; that said product 
is a startling new discovery in liquid plastic; that its use makes it 
possible to refinish both interior and exterior surfaces with a real 
plastic coating; that it produces a lifetime finish; that his product 
Plasti-Cote is an amazing liquid-plastic paint; that one coat of said 
product covers; that said product is self-leveling and does not leave 
brush marks, flows on smoothly, filling all cracks and surface imper- 
fections, giving an extra durable, fadeproof and waterproof finish 
that will not crack, blister or peel; that his product Plasti-Cote is 
more than just a paint; that it is a liquid film that penetrates and 
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clings to the old surfaces, leaving a procelain-like finish; that it is a 
new flexible-plastic paint; that it is super-economical; that his prod- 
uct Plasti-Cote will not crack in subzero nor soften in hot weather; 
that it stops corrosion and rust; that said product insulates a home, 
makes it cool in summer and warm in winter; that Plasti-Cote is a 
tile-like finish for kitchen and bathroom; that said product will save 
money because one coat covers; that said product produces a tile-like 
hardness and finish; that said product holds its color and luster under 
all conditions; that surfaces refinished in said product clean much 
easier; that it is more economical to use than ordinary paints or 
enamels; that real plastic solvents are used as a base in his product 
Plasti-Cote; that said product has the same chemical properties, 
nature, consistency, and firmness as molded plastic products. 

Respondent represents that one coat of his product Plasti-Cote 
Exterior, when applied on wood, shingle, stucco, brick, masonry and 
concrete surfaces, is equivalent to five coats of ordinary paint; that 
said product is durable, produces a hard surface, is fadeproof, 
weatherpreof and water-resistant, possesses high insulation value, and 
is scientifically formulated; that said product covers all cracks and 
imperfections, even old weatherbeaten wood surfaces, leaving ‘a 
smooth, even surface; that his product Plasti-Cote Exterior is a com- 
bination finish and insulation and permanently beautifies the surface 
to which it is applied; that said product is much cheaper than ordinary 
paint, both in original paint cost and labor. 

Respondent represents that his product Plasti-Cote Interior is a 
miracle-plastic paint and that one coat fills all cracks and surface 
imperfections, whether painted over old paint, wallpaper, rough or 
cracked surfaces, wallboards, plastered walls, or wood; that it leaves 
no brushmarks and is self-leveling; that it will not peel, crack, or chip 
and washes as easily as finest tile, and leaves a tile-like finish; that it 
is water-resistant, and impervious to heat. 

Respondent represents that his product Plasti-Cote Transparent 
Floor Finish is a real plastic and a sensational improvement over every 
other type of finish. 

Respondent represents that one coat of his product Cello-Nu Water- 
proofer Paint will waterproof and beautify basements and can be ap- 
plied over damp or dry surfaces; that it is weatherproof; that no etch- 
ing or undercoat is needed when applied to wet or dry concrete, tile 
or brick walls, and floors; that said product locks in the alkalies, 
stops seepage, causes the component parts of masonry to which it is ap- 
plied to consolidate into one single solid mass and prevents cracking 
and crumbling; that the vehicle or medium used in said product pene- 
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trates and leaves the surface hard and immune to destructive reactions 
of masonry and elements. 

Respondent represents that his product Cello-Nu Floor Finish is @ 
remarkable nonskid plastic finish that banishes waxing and polishing 
and outwears waxed surfaces 200 to 1; that it is tough, bright, and re- 
sistant to cigarette burns, alcohol, grease, boiling water, and lye; that 
it will not scuff, that said product is wholly different from any product 
being used for maintenance of linoleum, rubber, concrete, cork, or 
wood floors and leaves a cellophane-like plastic finish. 

Par. 5. The foregoing statements and representations are false, 
misleading, and deceptive. In truth and in fact, respondent’s prod- 
uct Plasti-Cote is not a miracle liquid-plastic paint; it is not a star- — 
tling new discovery in liquid plastics; its use does not make it possible — 
to refinish both interior and exterior surfaces with a real plastic coat- _ 
ing with all the beauty and durability of genuine plastic. Said | 
product does not produce a lifetime finish. Respondent’s product | 
Plasti-Cote is not an amazing liquid plastic paint. Respondent’s 
product Plasti-Cote is not self-leveling and will leave brush marks. 
It will not fill all cracks and surface imperfections, giving an extra 
durable, fadeproof, and waterproof finish. It will peel and chip. 

Respondent’s product Plasti-Cote is nothing more than just a paint. 
In truth and in fact, it does not contain different ingredients or prop- 
erties than similar competitive points. It is not a liquid film that 
penetrates and clings to the old surface. It will not cover cracks and 
’ scratches nor leave a porcelain-like finish on surfaces to which it is 
applied. It is not a new flexible plastic paint nor a plastic paint. It 
is not fadeproof nor waterproof, and will blister and peel. It is not 
more economical than similar competitive paints and one coat will 
not satisfactorily cover. Respondent’s product Plasti-Cote will crack 
in subzero and soften in hot weather. Said product will not stop or 
prevent corrosion or rust, and is not more beautiful or economical 
than similar competitive paints, varnishes, and enamels. In truth 
and fact, the true worth and value thereof does not exceed that of 
comparable competitive paints, varnishes, and enamels. Respondent’s 
product Plasti-Cote will not insulate the home nor make it cooler in 
summer or warmer in winter. Its use will not create a smooth even 
surface and does not produce a tile-like hardness and finish to surfaces 
upon which it is applied. Respondent’s product Plasti-Cote does 
not hold its color and luster under all conditions. Surfaces upon 
which respondent’s product Plasti-Cote has been applied do not clean 
more easily than those finished with other comparable paints and 
varnishes, and it is not more economical to use than comparable paints 
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and varnishes. Said product does not contain real plastic solvents 
as its base. Respondent’s product Plasti-Cote does not have the same 
chemical properties, nature, consistency, and firmness as molded 
_ plastic products. . 

One coat of respondent’s product Plasti-Cote Exterior is not equiv- 
alent to five coats of ordinary paint for wood, shingle, stucco, brick, 
masonry, and concrete surfaces. Said product is not durable and 
does not produce a hard surface coating. It is not fadeproof, weather- 
proof, nor water-resistant, and possesses no insulation value. Re- 
spondent’s product Plasti-Cote Exterior is not a combination finish 
and insulation. It will not cover all cracks and imperfections. It 
will not fill cracks, recondition weatherbeaten wood surfaces, and will 
not permanently beautify same. It is not any cheaper than ordinary 
comparable paint either in original paint cost or labor. One coat 
of respondent’s product Plasti-Cote Exterior will not satisfactorily 
cover and seal clapboard, shingle, stucco, brick, masonry, and con- 
erete exteriors. It is not scientifically formulated for outside and 
inside walls, basement walls, and roof covering. 

Respondent’s product Plasti-Cote is not a miracle-plastic paint nor 
a plastic paint. One coat of said product will not fill all cracks and 
surface imperfections whether painted over old paint, wallpaper, 
rough, cracked surfaces, wallboard, plastered walls, or wood. It is 
not self-leveling and will leave brush marks. Said product will peel 
and chip and does not wash as easily as finest tile. Said product is not 
a lifetime plastic paint and does not produce a smooth tile-like finish. 
One coat of respondent’s product Plasti-Cote Interior will not satis- 
factorily resurface woodwork, walls, plaster, cement, masonry, old 
wallpaper with a sparkling self-leveling finish. It is not water- 
resistant nor impervious to heat. 

Respondent’s product Plasti-Cote Transparent Floor Finish is not 
areal plastic. It is not a sensational improvement over every other 
type of finish known. 

One coat of respondent’s product Cello-Nu Waterproof Paint will 
not waterproof basements nor can it be applied over damp surfaces. 
Said product will not weatherproof surfaces upon which it is applied. 
Said product cannot be satisfactorily applied to concrete, tile, or brick 
walls and floors when wet. It does require etching or undercoats. 
Respondent’s product Cello-Nu Waterproofer does not lock in the 
alkalies, stop seepage, and cause component parts of masonry to which 
it is applied to consolidate into one single solid mass, and will not 
prevent cracking and crumbling. The vehicle or medium used in this 
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product will not penetrate and leave the surface hard and immune to ~ 
destructive reactions of masonry and elements. ; 
_ Respondent’s product “Cello-Nu Plastic Floor Finish” is not a 
remarkable notiskid plastic finish that banishes waxing and polishing. 
It does not produce a tough, bright finish and is not resistant to 
cigarette burns, alcohol, grease, boiling water, or lye and will scuff up. 
Said product will not outwear waxed surfaces 200 to 1, or to an 
appreciable extent. Respondent’s product Cello-Nu Plastic Floor 
Finish is not different from other comparable competitive products 
for the maintenance of linoleum, rubber, concrete, cork, or wood floors 
and does not have a cellophane-like plastic finish. 

Par. 6. The use by the respondent of the word “Plasti-Cote” in 
designating, describing, and referring to his said products as afore- 
said, and of the word “‘Cello-Nu” in his trade name, is misleading and 
deceptive in that said products do not possess the characteristics of 
cellophane and are not plastics as such terms are understood by the 
trade and the purchasing public, but are paints, varnishes, and 
enamels of a type sold by many competitors of the respondent at 
prices substantially less than the prices secured by respondent for 
his said products. : 

Par. 7. The use by the respondent of the aforesaid false, misleading 
and deceptive statements and representations has had and now has 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements and representations are true, and to induce a sub- 
stantial portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase said products. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public, and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 15, 1945, issued and sub- 
sequently served upon the respondent, Paul Unger, an individual 
trading as Cello-Nu Products, its complaint, charging said respondent 
with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of that act. After the filing of the 
respondent’s answer, which was later amended pursuant to leave 
granted, testimony and other evidence in support of and in Opposi- 
tion to the allegations of the complaint were introduced before a trial 
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examiner of the Commission theretofore designated by it, and such 
testimony and other evidence were duly recorded and filed in the 


office of the Commission. Thereafter, this proceeding regularly came 


on for final hearing before the Commission upon the complaint, the 


respondent’s amended answer, testimony and other evidence, the trial 
examiner’s recommended decision, and brief in support of the com- 
plaint (no brief having been filed on behalf of the respondent and 
oral argument not having been requested); and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


ParacrapuH 1. The respondent, Paul Unger, is an individual trading 
and doing business under the trade name of Cello-Nu Products, with 
his office and principal place of business located at 65 East Lake Street, 
in the city of Chicago, State of Illinois. Said respondent is now, and 
for more than 6 years last past has been, engaged in the sale and dis- 
tribution of various types of paints and related products designated 
“Plasti-Cote” and “Cello-Nu.” 

Par. 2. The respondent causes the aforesaid products, when sold, 
to be transported from his place of business in the State of [llinois 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia. The respondent maintains, 
and at all times mentioned herein has maintained, a regular course 
of trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his business, and for the pur- 
pose of inducing the purchase of his “Plasti-Cote” and “Cello-Nu” 
paint products, the respondent has circulated, and is now circulating, 
to prospective purchasers throughout the United States, by the use of 
advertising folders, pamphlets, circular letters, and other material, 
distributed through the United States mails and by means of advertise- 
ments inserted in newspapers, magazines, and other periodicals having 
a general circulation, many statements and representations concerning 
said products. In the manner and for the purpose aforesaid, the 
respondent has represented, among other things; (a) That his “Plasti- 
Cote” products are “miracle” and “amazing” paints; that said products 
are the result of startling new discoveries in liquid plastics, having 
the same chemical properties, nature, consistency, and firmness as 
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molded, plastic products; that said paints will provide “lifetime” — | 


finishes, holding their color and luster under all conditions; that one 
coat of Plasti-Cote will cover the surface to which it is applied; that 
said paints flow on smoothly, filling all cracks and surface imperfec- 
tions and giving extra durable, fadeproof and waterproof finishes that 
will not crack, blister, or peel; and that said products are more than 
just paints and are exceptionally economical in view of the fact that 
one coat is all that is required to cover a surface, and the further fact 
that it produces a permanent “lifetime” finish; (6) That one coat of 
his “Plasti-Cote Exterior” when applied on wood, shingle, stucco, 
brick, masonry, or concrete surfaces, is equivalent to five coats of 
ordinary paint; that said product fills all cracks and imperfections, 
even on old weather-beaten wood surfaces; and that it permanently 
beautifies the surface to which it is applied; (c) That his “Plasti-Cote 
Interior” is a “miracle” paint, one coat of which fills all cracks and 
surface imperfections, whether applied over old paint, wallpaper, 
rough, cracked surfaces, wallboard, plastered walls, or wood; and 
that it will not crack, peel, or chip; and (d) That his “Cello-Nu Water- 
proofer” will waterproof basements; and that it stops all water seep- 
ages, causing the components of masonry to consolidate into one single 
solid mass, leaving the surface to which it is applied hard and immune 
to destructive reactions of masonry and the elements. 

Par. 4. (a) The respondent throughout this proceeding has con- 
tended that the binder or nonvolatile vehicles of his paint products, 
both those designated “Plasti-Cote” and those designated “Cello-Nu,” 
are composed in substantial part of one or more of the various synthetic 
resins commonly used in the manufacture of plastics. The record 
shows, however, that it is not unusual for the basic film-forming in- 
- gredients of surface coatings to be composed in whole or in part of 
one or more of the raw materials used in the manufacture of plastics. 
The protective coating industry has known and used such raw ma- 
terials, originally in the form of natural imported resins, but more 
recently in the form of synthetics, for more than 25 years; and the 
fact that the nonvolatile vehicle in the respondent’s paints may be 
composed in part of some of these raw materials does not render his 
products either materially different from or substantially better than 
the paint products of many of his competitors. It is not true, as 
the respondent has represented, that any of his products are “more 
than just paints,” or that they are “miracle” or “amazing” products, 
or that they are the result of a “new discovery” in liquid plastics. 

(6) The term “molded plastic products” mentioned in the respond- 
ent’s advertising applies generally to a large number of useful articles, 
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such as ash trays, telephones, luggage, jewelry, and many others, which 
have been fashioned through application of pressure and heat to cer- 
tain synthetic organic substances, some of which are derived from coal, 
petroleum, or wood. Depending upon the end use for which they 
are intended, such products may have innumerable built-in character- 
istics. Thus, they may be as hard as rock or as pliable as a sheet of 
rubber, as thin as tissue, or in solid blocks, or any desired shape, trans- 
parent or opaque, and varying from the lightest pastel shade to solid 
or variegated dark colors. Such products may be rapid or slow-burn- 
ing or actually flame-resistant, and may have special electrical prop- 
erties and many other engineering characteristics. Obviously, the 
very nature and purpose of a product intended for use as a surface 
coating precludes the possibility of such product having these charac- 
teristics. The respondent’s representations that his “Plasti-Cote” 
paints have the same properties as molded plastic products can not be 
supported. 

(c) Contrary to the respondent’s representations, “Plasti-Cote” 
paints, although conceded by counsel in support of the complaint to 
be of good quality, will not provide a finish lasting for a “lifetime,” 
or for any other substantial period vf time over and beyond that which 
may be expected of other good quality paints. There are many condi- 
tions, including the passage of time, variations in the weather and 
atmosphere, improper application of the paints, unsuitability of the 
surfaces to which they may be applied, and others, which will ma- 
terially affect the appearance of the respondent’s paints and often 
prevent them from holding their original color and luster. A number 
of witnesses testified that one coat of the respondent’s product did not 
adequately cover the surface to which it was applied, as they were 
led to believe it would be the respondent’s representations; and the 
testimony of other users was to the effect that said product failed to fill 
all cracks and surface imperfections and that it would and did crack, 
blister, and peel. Costing a purchaser approximately three times as 
much as comparative paints, the respondent’s “Plasti-Cote” paints 
are not exceptionally economical, as the respondent has represented, 
nor will they provide a permanent fadeproof or waterproof finish. 

(d) The respondent’s “Plasti-Cote Exterior” does not differ sub- 
stantially, either in composition or otherwise, from many other good 
quality paints on the market, and it is clearly apparent from this rec- 
ord that one coat of said product is not equivalent to five coats, or to 
any multiple number of coats, of other ordinary paints. Moreover, 
there are surfaces, particularly asbestos shingles, for which neither 
the respondent’s paint nor any other paint product now on the market 
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is suitable as a satisfactory covering. Even wood surfaces must be 
carefully prepared in many instances before a paint may be success- 
fully applied thereto, and in the case of old, weather-beaten surfaces 
it is often impossible for any reasonable number of coats of any paint, 
including that of the respondent, to cover all of the cracks and im- 
_ perfections of such surfaces. 

(e) In an effort to determine the truth or falsity of the respondent’s 
representations concerning the product “Cello-Nu Waterproofer,” rep- 
resentatives of the Commission submitted to the National Bureau of 
Standards a sample of said product for testing. The testimony of the 
materials engineer who conducted the test and the report of the Bureau 
of Standards of the test as conducted are both in the record. It ap- 
pears from such testimony and report that the rate of water leakage 
through the brick wall on which the test was conducted was actually 
slightly greater after treatment of the wall with respondent’s product 
than it was before the treatment, and the Bureau’s conclusion was 
that the product involved is of no value whatever as a waterproofer. 
This product will not render brick-or masonry walls or structures 
impermeable to water or moisture and will not stop seepages, and the 
respondent’s representations to the contrary were all without founda- 
tion. 

(7) The Commission is of the opinion, therefore, and finds, that in 
the foregoing respects the respondent’s representations were false, mis- 
leading, and deceptive. 

Par. 5. According to the respondent’s testimony, the use of certain 
of the representations shown to have been false and deceptive was 
discontinued from 6 months to 6 years before the complaint in this 
proceeding was issued. For this reason the respondent contends that 
the issuance of an order to cease and desist from the use of those repre- 
sentations would not be justified. The respondent also contends, how- 
ever, that each and every one of such representations was true and that 
it contained no element of falsity or deception; and in these circum- 
stances it is manifestly in the public interest for the Commission, 
through the issuance of an appropriate order, to prevent the continua- 
tion or resumption of the use of such representations. 

Par. 6..(@) The complaint herein listed a number of advertising 
statements and representations in addition to those above referred to 
which have been used by the respondent in promoting the sale of his 
paint products, and charged that such statements and representations 
were also false, deceptive, and misleading. It charged, in addition, 
that the use by the respondent of the term “Plasti-Cote” in designating 
his products and of the term “Cello-Nu” in his trade name was also 
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misleading and deceptive. The Commission is of the opinion, how- 
ever, and finds, that the charges with respect to the falsity of these 
additional statements and representations, and with respect to the use | 
of the terms “Plasti-Cote” and “Cello-Nu,” have not been sustained 
by the greater weight of the evidence. 

(6) The complaint also attacked the respondent’s practice of re- 
ferring to his paint products as “plastics,” adopting the theory that 
said products are not plastics as that term is understood by the trade 
and the purchasing public, and the question whether or not this is so 
was treated by both counsel and the trial examiner as the paramount 
issue in the proceeding. On this phase of the case, however, the 
record does not present an adequate basis for a satisfactory disposition 
of either of the two questions involved. 

(ce) Concerning the question what constitutes a surface covering 
which may properly be referred to as a “plastic paint,” the evidence 
discloses that there exists at the present time, both in and out of the 
paint industry, a sharp disagreement. One faction of the paint in- 
dustry, for example, contends that a plastic paint may be properly 
defined as a coating whose basic film-forming ingredient is a synthetic 
resin, high polymer, synthetic, or modified rubber, whose film retains 
the chemical and physical properties of the synthetic resin or rubber. 
It is contended just as strenously by another faction of the same in- 
dustry, and also by the plastics manufacturers, that a surface coating 
may not under any circumstances be called a plastic, and that. the 
term “plastic” should be reserved for those materials of high molecular 
weight derived from synthetic resins or cellulose, esters, ethers, etc., 
which may be molded, cast or calendered, and the various articles made 
from such materials. Chemical and plastic experts from the Bureau 
of Standards who testified in the case were in agreement with that 
faction of the paint industry whose contention it is that a paint may 
be properly referred to as a plastic, but they expressed the opinion 
that such a designation should be limited to those coverings at least 
50 percent of the soluble solids of which consist of one or more of the 
raw materials used in the manufacture of plastics (benzylcellulose, 
nitrocellulose, cellulose acetate, urea-formaldehyde alkyd resin, phe- 
nolic resin, chlorinated rubber, etc.). ‘The members of the purchasing 
public who were called as witnesses and who testified on this subject 
stated generally that to them the word “plastic” meant hard, shiny, 
durable,.and water-repellant. 

(d) Even if the Commission could determine from this record the 
requirements for a “plastic paint,” it would not be in a position to find 
whether or not the respondent’s products meet such requirements. 


\ 
294 FEDERAL TRADE COMMISSION DECISIONS 


Order 46 F.T.C 


The record shows that one can of “Plasti-Cote Interior” and one can 
of “Plasti-Cote Exterior” were analyzed by chemists of the Bureau of 
Standards, and in each instance the total percentages of pigment 
and volatile and nonvolatile vehicle in the paint were determined. In 
neither case, however, was the amount or percentage of synthetic 
resins, if any, in the vehicle of the paint determined, and, regardless 
of the nature of any standard that might be adopted to govern whether 
or not a covering is entitled to be called a “plastic paint,” the question 
whether or not the respondent’s products meet such a standard could 
not be answered in the absence of such a determination. 

(e) For the reasons stated, the Commission makes no finding on the 
issue of whether or not the respondent’s paint products may or may 
not be properly referred to as “plastic paints.” 

Par, 7. The use by the respondent of the false, misleading, and 
deceptive statements and representations referred to in paragraphs 3. 
and 4 had the tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that such statements and representations were true, and 
the tendency and capacity to cause such portion of the public, because 
of such erroneous and mistaken belief, to purchase substantial quan- 
tities of the respondent’s paint products. 


CONCLUSION 


The acts and practices of the respondent as herein found (excluding 
those referred to in paragraph 6) were all to the prejudice and injury 
of the public and constituted unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondent’s amended 
answer thereto, testimony and other evidence introduced before a 
trial examiner of the Commission theretofore duly designated by it, 
the trial examiner’s recommended decision, and written brief in sup- 
port of the complaint (no brief having been filed on behalf of the 
respondent and oral argument not having been requested) ; and the 
Commission having made its findings as to the facts and its conclu: 
sion that the respondent, Paul Unger, has violated the provisions of 
the Federal Trade Commission Act: 

[t is ordered, That the respondent, Unger, individually and trading 
as Cello-Nu Products, or trading under any other name or through any 
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corporate or other device, and said respondent’s agents, representa- 
tives and employees, in connection with the offering for sale, sale or 
distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of paints and related products designated 
“Plasti-Cote” and “Cello-Nu,” or any other product or products of 
substantially similar composition, whether sold under the same name — 
or under any other name, do forthwith cease and desist from repre- 
senting, directly or by implication: 

(a) That any of said products are “miracle” or “amazing” paints, 
or that they differ substantially, either in composition or otherwise, 
from many other good quality paints on the market; 

(6) That any of said products are the result of or constitute new 
cliscoveries ; 

(c) That any of said products have the same chemical properties, 
natural consistency or firmness as molded plastic products; 

(d@) That any of said products will fill all cracks and imperfections 
in a surface to which they are applied, or that one coat of any of said 
products is equivalent to any multiple number of coats of other good 
quality paints, or will adequately cover the surface; 

(e) That any of said products will produce a “lifetime” finish or 
a finish that will last for any substantial period of time beyond that 
which may be expected from other good quality paints; 

(f) That any of said products will provide a finish which is fade- 
proof or waterproof, or one which will not crack, blister, or peel or 
which will hold its color and luster under all conditions; 

(g) That any of said products will render brick or masonry walls 
impermeable to water or moisture, or that they will waterproof base- 
ments or stop water seepages; 

(h) That any of said products will lock in the alkalies or cause the 
component parts of masonry to which they are applied to consolidate 
into one single mass; 

(2) That the use of any of said products is more economical than 
the use of other good quality paints or enamels. 

It is further ordered, That the respondent shall, within sixty (60) 
days'‘after service upon him of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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In THE MATTER OF 


ERVIN UNGER AND DOLORES UNGER 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 6391. Complaint, Mar. 18, 1946—Decision, Dec. 20, 1949 


The protective coating industry has known and made use of raw materials used 
in the manufacture of plastics for more than 25 years, and it is not unusual 
for the basic film forming ingredients of surface coatings to be composed 
in whole or in part of one or more of such raw materials. 


Where two individuals engaged under the trade names “Cello-Nu Products,” 
“Plasti-Cote Products,” and “Plasticote Products” in the interstate sale 
and distribution of various types of paints and related products designated 
“Cello-Nu,” ‘“Plasti-Cote,” and “Plasticote”’; in advertising through folders, 
pamphlets, circular letters, and otherwise, and through newspapers and 
periodicals— 

(a) Falsely represented that their said products were “miracle” and “amazing” 
paints; that one coat thereof would cover the surface to which it was ap- 
plied; and that said products flowed on smoothly, filling all cracks and 
surface imperfections, and giving extra durable, fadeproof and waterproof 
finishes that would not crack, blister or peel; 

The facts being that the inclusion, as claimed, in said products of synthetic 
resins used in the manufacture of plastic did not render them either mate- 
rially different from or substantially better than the paint products of 
many of their competitors ; 

(6) Falsely represented that their “Cello-Nu,” “Plasti-Cote” or ‘“Plasticote Ex- 
terior” paint filled all cracks and imperfections on wood, concrete, brick, 
stucco, or any other surface, and gave lasting beauty to the surface to which 
applied ; 

The facts being that in the case of some surfaces, including particularly asbestos 
shingles, no present paint is satisfactory; even wood surfaces must be 
carefully prepared in many instances before a paint may be successfully 
applied thereto; and in the ease of old, and weather-beaten surfaces it is 
often impossible for any reasonable number of coats of any paint to cover 
all the cracks and imperfections ; and 

(c) Falsely represented that their “Cello-Nu,”’ ‘“Plasti-Cote,”’ and “Plasticote 
Basement Paint” would waterproof basements ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and thereby induce its purchase of substantial quantities of their 
said products: 

Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


As to charge of the compiaint that respondents’ use of the terms “Plasti-Cote” 
and “Plasticote, a liquid plastic,” in designating their products, and of the 
term “Plasti-Cote” in their trade name, was misleading and deceptive, the 
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Commission was of the opinion and found that said charges had not been 
sustained by the greater weight of the evidence. 


With regard to the paramount issue in the proceeding, in the view of counsel 
and the trial examiner, namely, respondents’ use of the word “plastics” in 
referring to his paint products, challenged by the complaint on the theory 
that said products are not plastics as the term is understood by the trade 
and the purchasing public, the record did not present an adequate basis for 
a satisfactory disposition of the questions involved, since—aside from a 
sharp disagreement both in and out of the industry as to whether and under 
What circumstances a surface covering might properly be referred to as a 
“plastic paint” ; and the opinion of the experts from the Bureau of Standards 
that a paint might be properly so referred to if the covering contained 
at least 50 percent of the soluble solids comprising one or more of the raw 
materials used in the manufacture of plastics—the Commission, even as- 
suming that it could determine from the instant record the requirements 
for a “plastic paint,” was not in a position to find whether or not respond- 
ents’ products met such requirements, since, insofar as the actual composition 
thereof was concerned, the record was completely silent; and the Com- 
mission accordingly made no findings on said issue as to whether or not 
the respondents’ paint products might or might not be properly referred 
to as “plastic paints.” 


As respects other misrepresentations which the complaint in said proceeding 
charged respondents with making in connection with their “Perma Plastic,” | 
“Perma Plastic Exterior,” ‘Interior,’ and “Finisher,” and their “Cello-Nu,” 
including their “Interior,” and “Exterior,” and their ‘Plasti-Cote’ and 
“Plasticote” to the effect that the particular product, as the case might be, 
left a smooth tile-like finish, made waxing obsolete, would outwear wax two 
hundred to one, produced a hard surface coating, was self-leveling, waxed 
as easily as finest tile, remained elastic, expanding and contracting with 
changing weather conditions, protected against summer heat and winter 
eold, did not require undercoats, etc.; the Commission was of the opinion 
and found that such charges with respect to the falsity of such rep- 
resentations had not been sustained by the greater weight of the evidence. 


Before Mr. Randolph Preston, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. Melvin A. Albert, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Ervin Unger, an 
individual trading as Perma Plastic Products and as a copartner with 
Dolores Unger, an individual trading as Cello Nu Products, Plasti- 
Cote Products, and Plasticote Products, and Dolores Unger, individ- 
ually and as a copartner with Ervin Unger trading as Cello Nu Prod- 
ucts, Plasti-Cote Products, and Plasticote Products, hereinafter re- 
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ferred to as respondents, have violated the provisions of the Federal 
Trade Commission Act, and it appearing to the Commission that 
proceeding by it in respect thereof would be in the public interest 
hereby issues its complaint stating its charges in that respect as follows: 

Paracrapy 1. Ervin Unger is an individual trading as Perma 
Plastic Products with his offices and principal place of business lo- 
cated at 905 South 5th Street, Philadelphia, Pa., formerly located at 
1188 Schofield Building, Cleveland, Ohio. 

Par. 2. The respondent Ervin Unger is now and for more than 1 
year last past has been engaged in the sale and distribution of paints 
and varnishes designated Perma Plastic coatings, Perma Transparent, 
Perma Tile Finish, and Perma Tile Floor Finish. Said respondent 
Ervin Unger is also engaged in business as a copartner with respond- 
ent Dolores Unger as hereinafter alleged. 

Par. 3. Respondent Dolores Unger is an individual trading as Cello 
Nu Products, Plasti-Cote Products, and Plasticote Products with 
their offices and principal places of business located at 905 South Fifth 
Street and 1906 Market Street, Philadelphia, Pa., with branch offices 
in Chicago, Ill.; New York, N. Y.; Newark, N. J.; Cincinnati, Ohio; 
Omaha, Nebr.; and Boston, Mass. 

The respondents Ervin Unger and Dolores Unger are now and 
for more than 1 year last past have been engaged in the sale and 
distribution of paints and varnishes designated Cello Nu and Plasti- 
Cote. 

Par. 4. The respondents cause their said products, when sold by 
them, to be transported from their aforesaid places of business in the 
States of Illinois, Pennsylvania, New York, New Jersey, Ohio, Ne- 
braska, and Massachusetts to purchasers thereof located at various 
points in the several States of the United States other than the States 
of Illinois, New York, Ohio, Nebraska, and Massachusetts and in the 
District of Columbia. 

Said respondents maintain and at all times mentioned herein have 
maintained a course of trade in said products in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 5. In the course and conduct of his said business and for the 
purpose af inducing the purchase of his said products the respondent 
Ervin Unger trading as Perma Plastic Products has circulated among 
prospective purchasers through the United States mails, by advertise- 
ments, inserted in newspapers, magazines, by means of advertising 


pamphlets, booklets, circulars, labels, and other advertising matter | 


} 
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all in general circulation, many false statements and representations 
concerning his said products; among and typical of such false state- 
ments and representations are the following: 

Representations concerning Perma Plastic: 


PERMA PLASTIC 
The New Miracle Liquid-Plastic Coating—A Lifetime Finish. 


PERMA PLASTIC, a startling new discovery in liquid plastics, makes it 
possible for you to refinish both exterior and interior with a real plastic coating 
with all its beauty and durability. 

PERMA PLASTIC Weather-proof insulating exterior finishes. 

See how it covers all imperfections and leaves a smooth, tile-like finish. 

Now You Can Waterproof, Beautify Your Basement. 

Can be applied to Concrete, Tile, Brick, ete., Floors and Walls DAMP or 
painted ; No Etching; No Seepage; No Costly Undercoats. 


PERMA PLASTIC WATERPROOF 


PERMA PLASTIC 
THE AMAZING LIQUID PLASTIC PAINT 


The one-coat paint that amateurs apply with PROFESSIONAL results... 
Durable, hard surface coating. 
PLASTIC 
PAINT 
IS HERE! 


Plastics bring you Perma Plastic Paint. Dries with hard tile-like finish. Will 
last through the years. One coat covers all. 

This radically new laboratory product. 

No matter whether your floors are linoleum, rubber, concrete, cork or wood, 
you can give them a sparkling beauty treatment with an amazing new Liquid 
Cellophane Like Plastic finish that makes waxing old-fashioned. 

Eliminates Waxing and Polishing. 

PERMA PLASTIC is wholly different from any product being used today for 
maintenance of the types of floors mentioned above, and is quickly applied in 
liquid form by anyone. 


THE MIRACLE LIQUID ONE COAT COVERS 
PLASTIC PAINT EASY TO APPLY 


Amateurs can get the same results as professional painters. 

NOW: A NON-SKID PLASTIC FLOOR FINISH. That outwears wax 200 
to 1. 

RESISTS Cigarette Burns, Alcohol, Boiling Water, Uric Acid, Scratches, ete. 

Plastics are today’s wonder materials ...from Nylon hose to stretchable 
“glass” shoes, from radio panels to tropical army helmets, from Cellophane to 
telephones, plastics appear in new forms every day. And now, you can get it 
in liquid form . . . a plastic floor finish that can “take toe 


PERMA PLASTIC 


PENETRATES WATERPROOFS PRESERVES 
$8.95 Gallon. 
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Causes a chemical reaction that solidifies the various component parts of 
masonry into one single solid mass—stops dusting, cracking, crumbling. Locks 
in all Alkalies and Lime and prevents seepage. : 

$6.95 Gallon 
TILE-LIKH FINISH 


Representations concerning Perma Plastic (Exterior) : 


One coat of Perma Plastic exterior paint is equivalent to 5 coats of ordinary 
paint. Durable, hard surface, coating of Perma Plastic is fade-proof, weather- 
proof and water-resistant. Perma Plastic covers all cracks and imperfections, 
even old weatherbeaten wood surfaces, leaving smooth, even surfaces. 

See this lifetime plastic paint before you do any decorating—either inside or out. 


Representations concerning Perma Plastic (Interior) : 


One coat of this miracle plastic-paint fills all cracks and surface imperfec- 
tions—whether you paint over old paint, wallpaper, rough, cracked surfaces, 
wallboard, plastered walls or wood. Easy to apply with brush because it is 
self-leveling and leaves no brush marks. It will not peel, crack or chip and 
washes as easily as finest tile. 


Representations concerning Perma Plastic Waterproofer : 


PERMA PLASTIC WATHRPROOFER 
WATHRPROOFS PENETRATES PRESERVES 


The vehicle PENETRATES and leaves the surface hard and immune to de- 
structive reactions of masonry and elements. 


Representations concerning Perma Plastic Finish: 


PERMA COTE 
YOUR FLOORS 
With Perma Plastic Finish 


Non-skid finish that banishes waxing and polishing. Tough, bright, resistant 
to aleohol, grease, boiling water and even lye. 
- Par. 6. Through the foregoing statements and representations here- 
inabove set forth and others similar thereto not specifically set out 
herein, the respondent Ervin Unger represents, directly and by im- 
plication, that his product Perma Plastic is a miracle liquid plastic, 
that said product produces a lifetime finish and is a startling new dis- 
covery in liquid plastics; that the use of said product makes it possible 
to refinish both interior and exterior surfaces with a real plastic coat- 
ing; that his said product Perma Plastic is weatherproof and insulates 
exterior finishes and produces a smooth tile-like finish; that Perma 
Plastic will waterproof basements, can be applied to concrete, tile, 
brick, and other floors and walls, damp or painted, and requires no 
etching or undercoats and creates no seepage; that his product Perma 
Plastic is an amazing liquid plastic paint; that said product is durable 
and produces a hard surface coating and dries to a hard tile-like finish 
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and lasts for years; that one coat of said product covers; that Perma 
- Plastic is a new laboratory product and wholly different from any 
product being used for maintenance of linoleum, rubber, concrete, 
cork, or wood floors; that it leaves a cellophane-like plastic finish to 
surfaces on which it is applied; that its use makes waxing obsolete 
and eliminates waxing and polishing; that said product is nonskid 
and resists cigarette burns, alcohol, boiling water, uric acid, scratches, 
and other substances; that it outwears wax 200 to 1; that his product 
Perma Plastic has the same chemical properties, materials, consist- 
ency, and firmness as molded plastic products; that said product 
penetrates, waterproofs, and preserves surfaces upon which it is ap- 
plied and causes the said component parts of masonry to which it 
is applied to consolidate or solidify into one single and solid: mass 
and stops dusting, cracking, crumbling, and locks in all alkalies and 
lime and prevents seepage. 

Respondent Ervin Unger further represents, directly and by im- 
plication, that one coat of his product Perma Plastic exterior paint 
is equivalent to five coats of ordinary paint; that it is a durable hard- 
surface coating, fadeproof, weatherproof, and water-resistant; that 
his said product Perma Plastic exterior paint covers all cracks and im- 
perfections, even old weather-beaten wood surfaces, leaving a smooth, 
even surface; that it is a lifetime plastic paint. 

Respondent Ervin Unger further represents that one coat of his 
product Perma Plastic interior paint fills all cracks and surface im- | 
perfections, whether painted or old paint, wallpaper, rough-cracked 
surfaces, wallboard, plastered walls, or wood, and is self-leveling and 
leaves no brush marks; that said product will not peel, crack, or chip 
and washes as easily as finest tile; that it is a miracle plastic paint. 

Respondent Ervin Unger further represents, directly and by impli- 
cation, that his product Perma Plastic Waterproofer is waterproof ; 
that said product penetrates and preserves surfaces upon which it is 
applied, and that the vehicle or medium used in said product leaves 
the surface hard and immune to destructive reactions of masonry and 
elements. 

Respondent Ervin Unger represents, directly and by inference, that 
his product Perma Plastic Finish is a nonskid finish and banishes 
waxing and polishing and produces a tough, bright finish; that said 
product is resistant to alcohol, grease, boiling water, and even lye. 

Par. 7. The foregoing statements and representations are false, 
misleading, and deceptive. In truth and in fact, respondent’s product 
Perma Plastic is not a miracle liquid plastic coating. Said product 
does not produce a lifetime finish; it is not a startling new discovery 
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in liquid plastic and does not make it possible to refinish both exterior, 
and interior surfaces with a real ‘plastic coating. Said product is 
not weatherproof and has no insulating value. It does not leave a 
smooth tile-like finish. Said product cannot be satisfactorily applied 
to concrete, tile brick, and other floors and walls when damp or painted 
and will not waterproof basements. Said product does require etch- 
ing and undercoats and does not prevent seepage. It isnot an amazing 
liquid plastic paint, and does not last for years. Said product is not 
durable and is not a new laboratory product. Said product is not 
different from other comparable competitive products being used 
today for maintenance of linoleum, rubber, concrete, cork, or wood 
and other floors and walls. Said product does not produce a cello- 
phane-like plastic finish to surfaces to which it is appled. It does 
not make waxing obsolete or eliminate waxing and polishing. Said 
product does not create,a nonskid plastic floor finish and is not resis- 
tant to cigarette burns, alcohol, boiling water, uric acid, scratches, and 
other substances. It will not outwear 200 to 1 or any other appreciable 
extent. Respondent’s said product Perma Plastic does not have the 
same chemical properties, material consistency and firmness as molded 
plastic products and it will not penetrate, waterproof, or preserve sur- 
faces upon which it is applied nor cause the component parts of 
masonry to which it is applied to consolidate or solidify into one single 
solid mass and does not stop dusting, cracking, crumbling, and will not 
lock in all alkalies and lime and does not prevent seepage. 

One coat of respondent’s product Perma Plastic exterior paint is 
not equivalent to five coats of ordinary paint. It is not durable, does 
not produce a hard-surface coating. It is not fadeproof, weather- 
proof or water-resistant. Said product does not cover all cracks and 
imperfections, including weather-beaten wood surfaces, and does not 
leave a smooth, even surface. It is not a lifetime plastic paint or a 
plastic paint. 

One coat of respondent’s product Perma Plastic interior paint does 
not satisfactorily fill all cracks and surface imperfections whether 
painted over old paint, wallpaper, rough-cracked surfaces, wallboard, 
plastered walls, or wood. Said product is not self-leveling and leaves 
brush marks. It will peel and chip and does not wash as easily as 
finest tile. 

Respondent Ervin Unger’s product Perma Plastic Waterproofer 
will not waterproof, penetrate, or preserve surfaces upon which it is 
applied. The vehicle or medium used in said product will not pene- 
trate and will not leave the surface upon which it is applied hard and 
immune to destructive reactions of masonry and the elements. 
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Respondent Ervin Unger’s product Perma Plastic Finish does not 
create a nonskid finish and does not eliminate waxing or polishing of 
said surfaces upon which it is applied. It does not produce a tough, 
bright finish and is not resistant to alcohol, grease, boiling -water, and 
lye. 

Respondent Ervin Unger’s products designated Perma Plastic are 
nothing more than just a paint. In truth and in fact, said products 
do not contain any different ingredients or properties than similar 
competitive paints. 

Par. 8. In the course and conduct of their said business the respond- 
ents Ervin Unger and Dolores Unger trading as Cello Nu Preducts, 
Plasti-Cote Products, and Plasticote Products, and for the purpose of 
inducing the purchase of their products, the respondents have circu- 
lated among prospective purchasers throughout the United States 
mails, by advertisements inserted in newspapers, magazines, by means 
of advertising, pamphlets, booklets, circulars, labels, and other adver- 
tising matter, all in general circulation, many false statements and 
representations concerning their said products. Among and typical 
of such false statements and representations are the following: 

Representations concerning Cello Nu: 

The synthetic resin base paint of tomorrow. 

Cello Nu plastic coating, hard, smooth, flexible, tile-like finish, covers over 
cracks, scratches and blemishes with one coat. 

One coat covers! EXTERIOR does not dry out brittle but remains elastic to 
expand and contract with changing weather conditions. One coat covers wood, 
concrete, brick, stucco, any surface. Seals cracks and splits. Protects against 
summer heat, winter cold and moisture, dry rot, dirt, fumes and moisture cannot 
penetrate. Gives lasting beauty and protection. 

INTERIOR. Beautifies walls and woodwork. One coat makes them so much 
easier to keep clean. Hard, smooth tile-like finish. 

FLOORS get a remarkable cellophane-like, non-skid finish that banishes wax 
and polish, ideal for all surfaces. Resistant to cigarette burns, alcohol, boiling 
water, even lye. 

WATERPROOFS and beautifies basements, makes them dry, cozy, colorful. 
No priming needed, no costly undercoat. Easy to apply on damp or dry surfaces. 

REPAINT YOUR CAR. One coat covers your old finish, gives luxurious new 
car beauty that will stand rigorous treatment. One quart covers the average 
ear, $2.95 quart. 

Finishes walls like tile, woodwork like porcelain. 


Representations concerning Plasti-Cote: 


The synthetic resin base paint of tomorrow. 

Hard, smooth, flexible, tile-like finish. 

One coat covers! EXTERIOR does not dry out brittle but remains elastic to 
expand and contract with changing weather conditions. One coat covers wood, 
concrete, brick, stucco, any surface. Seals cracks and splits. Protects against 
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summer heat, winter cold and moisture, dry rot, dirt, fumes and moisture cannot 
penetrate. Gives lasting beauty and protection. 

INTERIOR. Beautifies walls and woodwork. One coat makes them so much 
easier to keep clean. Hard, smooth tile-like finish. 

FLOORS get a remarkable cellophane-like, non-skid finish that banishes wax 
and polish, ideal for all surfaces. Resistant to cigarette burns, alcohol, boiling 
water, even lye. 

WATERPROOFS and beautifies basements, makes them dry, cozy, colorful. 
No priming needed, no costly undercoat. Easy to apply on damp or dry surfaces, 

REPAINT YOUR CAR. One coat covers your old finish, gives luxurious 
new car beauty that will stand rigorous treatment. One quart covers the average 
ear, $2.95 quart. 

Finishes walls like tile, woodwork like porcelain. f 

Plasti-Cote AAA, the amazing liquid plastic paint. Plasti-Cote is more than 
just a paint. It is a real liquid plastic base. Does not crack, blister or peel. 

Par. 9. Through the foregoing statements and representations 
hereinabove set forth and others similar thereto not specifically set 
out herein, the respondents Ervin Unger and Dolores Unger, directly 
and by implication, represent that their product Cello Nu is a syn- 
thetic resin-base paint; that it is a plastic coating; that said product 
produces a hard, smooth, flexible tile-like finish that covers over 
cracks, scratches, and blemishes with one coat; that their product 
Cello Nu Peer does not dry out brittle but remains elastic and 
expands and contracts with changing weather conditions; that one 
coat covers wood, concrete, brick, stucco, or any surface; that it seals 
cracks and splits; that it protects against summer heat, winter cold, 
and moisture and dry rot; that dirt, fumes, and moisture cannot pene- 
trate surfaces upon which it is applied; that it gives lasting beauty 
and protection; that their product Cello Nu Interior beautifies walls. 
and woodwork; that one coat makes them much easier to keep clean; 
that its use produces a hard, smooth, tile-like finish; that their prod- 
ucts Cello Nu when used on exterior surfaces does not dry out brittle, 
but remains elastic to expand and contract with changing weather 
conditions ; that their product Cello Nu when used on interior surfaces 
does not dry out brittle but remains elastic to expand and contract 
with changing weather conditions; that the use of their product 
Cello Nu on floors creates a remarkable cellophane-like appearance 
and a nonskid finish; that its use banishes waxing and polishing; that 
it is ideal for all surfaces; that said product resists cigarette burns, 
alcohol, boiling water and lye; that their product Cello Nu is water- 
proof ona waterproofs basements, making them dry; that it can be 
applied on damp or dry surfaces and requires no undercoating; that 
one coat of their product Cello Nu covers the old finish on automo- 
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ous treatment. 

Par. 10. Through the foregoing statements and representations 
hereinabove set forth and others similarly thereto not specifically set 
out herein, the respondents Ervin Unger and Dolores Unger, trading 
as Plasti-Cote Products and Plasticote Products, represent that their 
products Plasti-Cote and Plasticote produce a hard, smooth, flexible 
tile-like finish that covers over cracks, scratches, and blemishes with 
one coat; that their products Plasti-Cote and Plasticote do not dry out 
brittle but remain elastic and expand and contract with changing 
weather conditions; that one coat covers wood, concrete, brick, stucco, 
or any surface; that it seals cracks and splits; that it protects against 
summer heat, winter cold, and moisture and dry rot; that dirt, fumes, 
and moisture cannot penetrate surfaces upon which it is applied; that 
it gives lasting beauty and protection; that their products Plasti- 
Cote and Plasticote beautify walls and woodwork; that one coat makes 
them much easier to keep clean; that its use produces a hard, smooth, 
tile-like finish; that their products Plasti-Cote and Plasticote, when 
used on exterior surfaces, do not dry out brittle but remain elastic to 
expand and contract with changing weather conditions; that their 
products Plasti-Cote and Plasticote when used on interior surfaces do 
not dry out brittle but remain elastic to expand and contract with 
changing weather conditions; that the use of their products Plasti- 
Cote and Plasticote on floors creates a remarkable cellophane-like 
appearance and a nonskid finish; that its use banishes waxing and 
polishing; that it is ideal for all surfaces; that said products resist 
cigarette burns, alcohol, boiling water, and lye; that their products 
Plasti-Cote and Plasticote are waterproof and will waterproof base- 
ments, making them dry; that it can be applied on damp or dry sur- 
faces and requires no undercoating; that one coat of their products 
Plasti-Cote and Plasticote will cover the old finish on automobiles 
and create a luxurious new car beauty that will withstand rigorous 
treatment; that it is an amazing liquid paint; that it is more than 
just a paint. 

Par. 11. The foregoing statements and representations concerning 
Cello Nu, Plasti-Cote, and Plasticote are false, misleading, and de- 
ceptive. In truth and in fact, the respondents’ products Cello Nu and 
Plasti-Cote are not synthetic resin-base paint or plastic coatings. The 
use of said products does not create a hard, smooth, flexible, tile-like 
finish ; said products do not cover over cracks, scratches, and blemishes 
by the application of one coat. Respondents’ said products, when used 
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on exterior surfaces do dry out brittle and do not remain elastic, do | 
not expand and contract with changing weather conditions. One coat | 
will not satisfactory cover wood, concrete, brick, stueco, or any other 
surface; does not seal cracks and splits; does not protect against sum- 
mer heat, winter cold, and moisture or dry rot; dirt, fumes, and mois- 
ture can penetrate surfaces upon which they are applied. Respond- 
ents’ said products when used on interior surfaces do not create a hard, 
smooth, tile-like finish. Said products when applied to floors do not 
create a cellophane-like appearance or a nonskid or slipproof condi- 
tion on said floors. The use of said products does not eliminate 
waxing and polishing of the surfaces to which they are applied. Said 
products are not ideal or satisfactory for all surfaces. Said products 
are not resistant to alcohol, cigarette burns, boiling water, or lye. Said 
products are not waterproof and do not waterproof basements or make 
them dry. Said products do require undereoats. Said products can- 
not be satisfactorily applied to floors and walls when damp. One 
coat of said products. will not satisfactorily cover old automobile 
finish nor give automobiles a Juxurious new car appearance and will 
not withstand rigorous treatment. Said products are not different 
from other comparable competitive products sold as paints being used 
today. 

Par. 12. The use by the respondent Ervin Unger of the words 
“Perma Plastic” in designating, describing, and referring to his said 
product, and of the words “Perma Plastic” in his trade name, and the 
use by the respondents Ervin Unger and Dolores Unger of the words 
“Plasti-Cote” and “Plasti-Cote, a Liquid Plastic” in designating, de- 
scribing, and referring to their said products Cello Nu and Plasti-Cote, 
and of the words “Plasti-Cote” in their trade name is misleading and 
deceptive in that said products are not plastics as such term is under- 
stood by the trade and the purchasing public, but are ordinary paints 
and varnishes of the same type and composition as sold by many 
competitors of the respondents at prices substantially less than the 
prices secured by respondents for their said products. The purchasing 
public’s understanding of the word “plastic” when applied to plastic 
coatings is that the product so designated is something new and 
different and partakes of the same nature and character as molded 
plastic products, and when used, creates a permanent condition on 
the surfaces to which it is applied, and when used, it is not necessary 
thereafter to ever again apply it to the surfaces to which said product 
has been applied. 

f Par 18. Respondents’ products Perma Plastics, Plasti-Cote and 
Cello Nu may contain some of the ingredients, such as resins, cellulose, 
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cellulose nitrate, or other ingredients, which may be used in the manu- 
facture of plastic compositions for molding, laminating, and casting. 
They are not remarkable new laboratory discoveries, and do not con- 
tain new ingredients or other ingredients that are not found in other 
high-class paints, varnishes, or lacquers, which have contained the 
various ingredients used in respondents’ said products for many years 
and have been sold and are now sold as paints, varnishes, or lacquers. 
Said products are not plastics or liquid plastics as these terms are 
understood by the public. 

Par. 14. The use by the respondents of the aforesaid false, and mis- 
leading, and deceptive representations and statements has had how 
has the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken be- 
hef that such statements and representations are true, and thus induce 
a substantial portion of the purchasing public, because of such er- 
roneous and mistaken beliefs, to purchase said products. 

Par. 15. The aforesaid acts and practices of the ragiorifenigh as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Rerort, FInpINGs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 18, 1946, issued and sub- 
sequently served upon the respondents named in the caption hereof its 
complaint, charging said respondents with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of that act. The respondent’s joint answer to said complaint was 
filed on June 10,1946. Ata hearing convened on May 25, 1948, before 
a trial examiner of the Commission a stipulation was entered into 
by and between counsel in support of the complaint and counsel for the 
respondents in which it was agreed that the testimony and other evi- 
dence in support of and in opposition to the complaint in the Com- 
mission’s proceeding against Paul Unger, individually and trading 
as Cello-Nu Products, Docket No. 5392, may be taken as the evidence 
in support of and in opposition to the complaint in this proceeding, 
that the Commission may proceed upon said testimony and other evi- 
dence to make its findings as to the facts and enter its order disposing 
of this proceeding, and that insofar as the findings as to the facts 
and order disposing of Docket No. 5392 are applicable herein, the 
Commission may enter in this proceeding the same findings and 
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order as those entered in said Docket No. 5392.1. Thereafter, this pro- | 
ceeding regularly came on for final hearing before the Commission | 
upon the complaint, the respondents’ answer thereto, certain exhibits - 
and the testimony and other evidence in the matter of Pal Unger, 
individually and trading as Cello-Nu Products, Docket No. 5392 (no 
briefs having been filed and oral argument not having been requested) ; 
‘and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paragrapy 1. The respondents, Ervin Unger and Dolores Unger, 
are individuals trading and doing business under the trade name of 
Cello-Nu Products, Plasti-Cote Products, and Plasticote Products, 
with their office and principal place of business located at 905 South 
Fifth Street, in the city of Philadelphia, State of Pennsylvania. Said 
respondents formerly maintained their office and place of business at 
1188 Schofield Building, Cleveland, Ohio. The respondents are now 
and for a number of years have been, engaged in the sale and distri- 
bution of various types of paints and related products designated 
“Cello-Nu,” “Plasti-Cote,” and “Plasticote.” 

Par. 2. The respondents cause the aforesaid products, when sold, 
to be transported from their place of business in the State of Pennsyl- 
vania to purchasers thereof located in various other States of the 
United States and in the District of Columbia. Said respondents 
maintain, and at all times mentioned herein have maintained, a regular 
course of trade in said products in commerce among and between 
the various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business, and for the 
purpose of inducing the purchase of their “Cello-Nu,” “Plasti-Cote,” 
and “Plasticote” paint products, the respondents have circulated to 
prospective purchasers throughout the United States, by the use of 
advertising folders, pamphlets, circular letters, and other material, 
distributed through the United States mails, and by means of adver- 
tisements inserted in newspapers, magazines and other periodicals 
having a general circulation, many statements and representations 
concerning said products. In the manner and for the purpose afore- 
said, the respondents have represented, among other things: (a) That 
their products designated “Cello-Nu,” “Plasti-Cote,” or “Plasticote” 


1See ante, p. 279. 
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are “miracle” and “amazing” paints; that one coat of said products 
will cover the surface to which it is applied; and that said products 
flow on smoothly, filling all cracks and surface imperfections, and 
giving extra-durable fadeproof and waterproof finishes that will not 
erack, blister, or peel; (0) that their “Cello-Nu,” “Plasti-Cote,” or 
: | «Plasticote” geen paint fills all cracks and imperfections on wood, 
concrete, brick, stucco, or any other surface; and that it gives iene 
beauty to the ae to which it is applied; ae (¢) that their “Cello. 
Nu,” “Plasti-Cote,” or “Plasticote” Basement paint will waterproof 
basements. 

Par. 4. (a) The respondents throughout this proceeding have con- 
tended that the binders or nonvolatile vehicles of their products desig- 
nated “Cello-Nu,” “Plasti-Cote,” and “Plasticote” are composed in 
substantial part of one or more of the various synthetic resins com- 
monly used in the manufacture of plastics. The record shows, how- 
ever, that it is not unusual for the basic film-forming ingredients of 
surface coatings to be composed in whole or in part of one or more of 
the raw materials used in the manufacture of plastics. The protec- 
tive-coating industry has known and used such raw materials, origi- 
nally in the form of natural imported resins, but more recently in 
the form of synthetics, for more than 25 years; and the fact that the 
nonvolatile vehicles in the respondent’s paints may be composed im 
part of some of these raw materials does not render their products 
either materially different from or substantially better than the paint 
products of many of their competitors. It is not true, as the respond- 
ents have represented, that any of their products are “miracle” of 
“amazing” paints, or that they are the result of a “new discovery” 
in liquid plastics. 

(6) The respondents’ paint products do not differ substantially, 
either in composition or otherwise, from many other good-quality 
paints on the market, and, as in the case of other paints, there are many 
conditions, including the passage of time, improper application of 
the paints, unsuitability of the surfaces to which they may be applied, 
and others, which will materially affect the appearance of the re- 
spondents’ products and often prevent them from holding their origi- 
nal color and luster. A number of witnesses testified that one coat of 
said paints did not adequately cover the surface to which it was ap- 
plied, as they were led to believe it would by the respondents’ repre- 
sentations; and the testimony of other users was to the effect that 
the Pecans failed to fill all cracks and surface imperfections, and 
that the paints would and did fade, crack, blister, and peel. 
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(c) The record shows that there are surfaces, particularly asbestos 
shingles, for which neither the respondents’ paints nor any other paint 
product now on the market is suitable as a satisfactory covering. 
Even wood surfaces must be carefully prepared in many instances 
before a paint may be successfully applied thereto, and in the case 
of old, weather-beaten surfaces it is often impossible for any reason- 
able number of coats of any paint, including the respondents’ Ex- 
terior paint, to cover all of the cracks and imperfections in such 
surfaces. 

(d) The respondents’ “Cello-Nu,” “Plasti-Cote,” or “Plasticote” 
Basement paint is of no value whatever as a waterproofer, and, con- 
trary to the respondents’ representations it will not render brick or 
masonry walls impermeable to water or stop leaks. 

(ce) The Commission is of the opinion, therefore, and finds, that 
in the foregoing respects the respondents’ representations were false, 
misleading, and deceptive. 

Par. 5. (a) The complaint herein listed a number of advertising 
statements and representations in addition to those above referred to 
which have been used by the respondents in promoting the sale of 
their paint products, and charged that such statements and representa- 
tions were also false, deceptive, and misleading. It charged, in addi- 
tion, that the use by the respondents of the terms “Plasti-Cote” and 
“Plasti-Cote, a Liquid Plastic,” in designating their products, and 
of the term “Plasti-Cote” in their trade name was also misleading 
and deceptive. The Commission is of the opinion, however, and finds, 
that the charges with respect to the falsity of these additional state- 
ments and representations, and with respect to the use of the terms 
“Plasti-Cote” and “Plastic-Cote, a Liguid Plastic,” have not been 
sustained by the greater weight of the evidence. 

(6) The complaint also attacked the respondents’ practice of re- 
ferring to their paint products as “plastics,” adopting the theory that 
said products are not plastics as that term is understood by the trade 
and the purchasing public, and the question whether or not. this is 
so was treated by both counsel and the trial examiner as the paramount 
issue in the proceeding. On this phase of the case, however, the record 
does not present an adequate basis for a satisfactory disposition of 
either of the two questions involved. 

(c) Concerning the question of what constitutes a surface covering 
which may properly be referred to as a “plastic paint,” the evidence 
discloses that there exists at the present time, both in and out of the 
paint industry, a sharp disagreement. One faction of the paint indus- 
try, for example, contends that a plastic paint may be properly 
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|| defined as a coating whose basic film-forming ingredient is a synthetic 


resin, high polymer, synthetic or modified rubber, whose film retains 
the chemical and physical properties of the synthetic resin or rubber. 
It is contended just as strenuously by another faction of the same 
industry, and also by the plastics manufacturers, that a surface coat- 
ing may not under any circumstances be called a plastic, and that the 
term “plastic” should be reserved for those materials of high molecu- 
lar weight derived from synthetic resins or cellulose, esters, ethers, 
etc., which may be molded, cast, or calendered, and the various articles 
made from such materials. Chemical and plastic experts from the 
Bureau of Standards who testified in the case were in agreement with 
that faction of the paint industry whose contention it is that a paint 
may be properly referred to as a plastic, but they expressed the opinion 
that such a designation should be limited to those coverings at least 
50 percent of the soluble solids of which consist of one or more of 
the raw materials used in the manufacture of plastics (benzylcellulose, 
nitrocellulose, cellulose acetate, urea-formaldehyde alkyd resin, 
phenolic resin, chlorinated rubber, etc.). The members of the pur- 
chasing public who were called as witnesses and who testified on this 
subject stated generally that to them the word “plastic” meant hard, 
shiny, durable, and water-repellent. 

(d) Even if the Commission could determine from this record the 
requirements for a “plastic paint,” it would not be in a position to 
find whether or not the respondents’ products meet such requirements. 
Insofar as the actual composition of the products are concerned, the 
record is completely silent. 

(é€) For the reasons stated, the Commission makes no finding on 
the issue of whether or not the respondents’ paint products may or 
may not be properly referred to as “plastic paints.” 

Par. 6. The use by the respondents of the false, misleading, and 
deceptive statements and representations referred to in paragraphs 3 
and 4 had the tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements and representations were true, 
and the tendency and capacity to cause such portion of the public, 
because of such erroneous and mistaken belief, to purchase sub- 
stantial quantities of the respondents’ paint products. 


CONCLUSION 


The acts and practices of the respondent as herein found (excluding 
those referred to in paragraph 5) were all to the prejudice and injury 
of the public and constituted unfair and deceptive acts and practices 


5 84 FEDERAL TRADE COMMISSION DECiSIONS 


Order 46 F. T. C. 


in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


a 


ORDER TO CEASE AND DESIST * 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 
thereto, certain exhibits, and the testimony and other evidence intro- 
duced before a trial examiner of the Commission in the matter of 
Paul Unger, individually and trading as Cello-Nu Products, which 
said testimony and evidence were taken as the evidence in support of 
and in opposition to the complaint in this proceeding pursuant to a 
stipulation entered into by and between counsel herein (no briefs 
having been filed and oral argument not having been requested) ; 
and the Commission, having made its findings as to the facts and — 
its conclusion that the respondents, Ervin Unger and Dolores Unger, 
have violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Ervin Unger and Dolores Unger, 
individually and trading as Cello-Nu Products, Plasti-Cote Products, 
or Plasticote Products, or trading under any other name or through 
any corporate or other device, in connection with the offering for 
sale, sale or distribution in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, of paints and related products 
designated “Cello-Nu,” “Plasti-Cote,” and “Plasticote,” or any other 
product or products of substantially similar composition, whether 
sold under the same names or under any other names, do forthwith 
cease and desist from representing, directly or by implication: 

(a) That any of said products are “miracle” or “amazing” paints, 
or that they differ substantially, either in composition or otherwise, 
from many other good quality paints on the market; 

(6) That any of said products will fill all cracks and imperfections 
in a surface to which they are applied, or that one coat of any of said 
products will adequately cover a surface; 

(ce) That any of said products will produce a finish which is fade- 
proof or waterproof, or one which will not crack, blister, or peel; 

(d) That any of said products will render brick or masonry wails 
impermeable to water or moisture, or that they will waterproof base- 
ments. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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MIDLAND LABORATORIES 


COMPLAINT, FINDINGS AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5676. Complaint, July 7, 1949—Decision, Dec. 27, 1949 


Where a corporation engaged in the interstate sale and distribution of two food 
insecticides which it designated as “Mill-O-Cide” and “Mill-O-Cide Concen- 
: trate’; through statements in leaflets, pamphlets, and circular elas) 
| directly and by inference— : 
(a) Represented falsely that pyrethrum, contained in said concentrate, is the 
only insecticide safe for use around food products; the facts being that, 
granted proper precautions, insecticides other than those containing said 
substance are safe; and other active insecticidal ingredients were also 
contained therein ; 

(6) Represented that their said “Mill-O-Cide,” when used as directed, would 
kill food insects in all stages of insect life; and facts being that when 
applied, aS recommended, by spraying, it would kill only those insects, 
insect eggs and larvae with which it came in contact; 

(c) Represented that the toxic and repellent effects of said product would 
remain several hours after spraying; the facts being that no particular time 
after spraying could be fixed within which invading insects would be killed 
or repelled, since effect on insects invading a storeroom or warehouse after 
spraying depends on variable factors, including equipment used and density 
of the mist created ; 

(ad) Represented that said preparation was not toxic or poisonous to humans 
or warm-blooded animals; the facts being that while, when used as directed, 
it was not so, it did contain ingredients which were thus toxic; 

(e) Represented that said preparation created no fire hazard; when in fact it 
did constitute a fire hazard unless used as directed; and 

(f) Represented that it would not taint or leave an odor on food products; 
when in fact if sprayed directly on food or bakery products it would impart 
an odor or taste thereto ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that such representations 
were true, and thereby cause its purchase of substantial quantities of said 
preparations: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constitued unfair and decep- 
tive acts and practices in commerce, 


Mr. Joseph Callaway for the Commission. 
O’Connor, Thomas & O'Connor, of Dubuque, Iowa, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
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Trade Commission having reason to believe that Midland Labora- 
tories, a corporation, hereinafter referred to as respondent, has vio- 
lated the provisions of said Act, and it appearing to the Commission: 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrary 1. Respondent Midland Laboratories is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Iowa with its principal place of business located 
at 210 Jones Street, Dubuque, Iowa. 

Par. 2. Respondent is now and for several years last past has been 
engaged in the sale and distribution of two preparations designated 
as “Mill-O-Cide” and “Mill-O-Cide Concentrate,” both advertised as 
food insecticides. The formula for Mill-O-Cide is as follows: 


Percent 
Pyrethrins4l sand! Wis ses Aes Re Be eee Sk Se eee 0. OF 
OSA TMIN@ = 2. peste ~. 85 pete lt ees ems 2 ss reat sees 2 eee 2 
B-Butoxy-B’-Thiocyanodiethyl HEther_____--______-_________ 1, 69 
IMGEH VS Salll CyLate= 2a eee. ee a ee ee x0) 
Lees ah a6 Ma GV a OCC Ni eee ee ee ee ewe 97. 42 


Mill-O-Cide Concentrate contains a smaller proportion of refined min- 
eral oil and larger proportions of the other ingredients. 

The respondent causes and has caused its said products when sold 
to be shipped from its place of business located in the State of Iowa 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia. The respondent maintains 
and at all times mentioned herein has maintained a course of trade 
in its said products in commerce among and between the various States 
of the United States and in the District of Columbia. Respondent’s 
volume of business in said products in said commerce is substantial. 

Par. 8. In the course and conduct of its aforesaid business and for 
the purpose of inducing the purchase of its said products, in com- 
merce, respundent has made and is making many statements and 
representations relating to the value and effectiveness of its said prod- 
ucts by means of advertisements in the form of leaflets, pamphlets, and 
circular letters. Among and typical of such statements and repre- 
sentations contained in said advertisements concerning Mill-O-Cide 

Concentrate is the following: 

Mill-O-Cide Concentrate is a liquid insecticide containing pyrethrum... 
the only type of insecticide proven safe for use around food products. 

Amony and typical of the statements and representations contained 
in said advertisements concerning Mill-O-Cide are the following: 
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Mill-O-Cide is a “specific” aid in the control of all insects infesting flour 
mills (granary and rice weevil, cadelle, confused flour -beetle, Mediterranean 
flour moth, saw-tooth grain beetle, Indian meal moth, silverfish, cockroaches, 
and other hard-to-kill insects). 

It is a liquid “contact type” spray containing pyrethrum skillfully blended 
with modern synthetics and is to be regarded as a specific aid in the control of 
those hard-to-reach and harder-to-kill weevil, roaches (water bugs), flour moths, 
and silverfish (fire brats) in their egg, larval, and adult stages. 

Mill-O-Cide has great “residual toxicity” due to its evaporation being retarded 
enough to promote prolonged contact with the insect. 

High toxicity. Besides being extremely lethal to insects the toxic and re- 
pellant action of Mill-O-Cide remains for several hours after spraying. 

To the user. Mill-O-Cide offers the incomparable advantages of nontoxicity, 
pleasant odor, and freedom from fire hazard. 

Mill-O-Cide is safe to use, it is nonpoisonous, will not stain, taint, or leave an 
odor in bakery products. 

Mill-O-Cicde food insecticide, safe for use around humans and warm-blooded 


animals. 

Par. 4. Through the use of the above-mentioned statements and 
others similar thereto, but not specifically set out herein, respondent 
represented, directly and by inference, that pyrethrum contained in 
Mill-O-Cide Concentrate is the only insecticide safe for use around 
food products; that Mill-O-Cide, used as directed, will kill food insects 
in all states of insect life; that when sprayed, Mill-O-Cide permits 
prolonged contact with insects; that its toxic and repellant effect on 
insects will remain for several hours after spraying; that it is not toxic 
or not poisonous to humans or warmblooded animals; that its use 
creates no fire hazard, and that it will not taint or leave an odor in food 
products. 

Par. 5. The above representations are false, misleading, and de- 
ceptive in the following respects: There are insecticides other than 
those containing pyrethrum which are safe to use around food 
products if proper precautions are taken. Furthermore, Mill-O-Cide 
Concentrate contains active insecticidal ingredients in addition to 
pyrethrum. Mill-O-Cide will kill only those insects with which it 
comes in contact and for this reason cannot be depended upon to kill all 
insects in any stage of life. Grain and other cereal products when 
stored can become infested with insect life and in such cases Mill-O- 
Cide cannot be used in a manner that will kill such insects without 
contaminating the grain or other cereal products. The evaporation 
of Mill-O-Cide will: not be retarded sufficiently, after spraying, so 
that prolonged contact with insects will be afforded. Its toxic and 
repellent effect on insects will not remain for several hours. Insects 
invading a storeroom or warehouse within a short time after the place 
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has been sprayed with Mill-O-Cide will not be killed or repelled by 
it. Mill-O-Cide contains ingredients that are toxic to human and 
warm-blooded animals and ingredients which are also highly in- 
flammable, the use of which creates a fire hazard. If sprayed directly 
on food or bakery products, Mill-O-Cide will taint or impart an odor 
to them. 

Par. 6. The aforesaid false, misleading, and deceptive statements 
and representations so made by respondent have had and now have the 
tendency and capacity to and do mislead and deceive a substantial 


portion of the purchasing public into the erroneous belief that such | ; 


representations were and are true and to cause and do cause a sub- 
stantial portion of the purchasing public to purchase respondent’s 
products because of such erroneous belief. 

Par. 7. The acts and practices of respondent, as herein alleged, 
are all to the prejudice and injury of the public and constitute de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Revort, FInpInGs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 7, 1949, issued and subsequently 
served upon the respondent, Midland Laboratories, a corporation, 
its complaint charging said respondent with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of that act. The respondent’s answer to said complaint was filed on 
August 11, 1949, and pursuant to leave granted the answer. was 
amended by an appropriate document filed on September 26, 1949. 
Subsequently, a stipulation was entered into by and between the re- 
spondent and Daniel J. Murphy, assistant chief trial counsel of the 
Commission, in which it was stipulated and agreed that subject to 
the approval of the Commission the statement of facts contained 
therein may be taken as the facts in this proceeding in lieu of evidence 
in support of and in opposition to the charges stated in the complaint, 
and that the Commission may proceed upon said statement of facts 
to make its report, stating its findings as to the facts, including in- 
ferences which it may draw from the facts admitted, and its conclusion 
based thereon and entered its order disposing of the proceeding 
without the presentation of argument or the filing of briefs. The 
respondent further expressly waived the filing of a trial examiner’s 
recommended decision. Thereafter, this proceeding regularly came on 
for final hearing before the Commission upon the complaint, the 
respondent’s amended answer, and the stipulation as to the facts, said 
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stipulation having been approved, accepted and filed; and the Commis- 
sion, having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Midland Laboratories, is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Iowa, with its principal place of business 
located at 210 Jones Street, Dubuque, Iowa. 

Par. 2. The respondent is now, and for several years last — has 
been, engaged in the sale and distribution of two preparations desig- 
nated as “Mill-O-Cide” and “Mill-O-Cide Concentrate,” both adver- 
tised as food insecticides. The formula for Mill-O-Cide is as 
follows: 
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Mill-O-Cide Concentrate contains a smaller proportion of refined 
mineral oil and larger proportions of the other ingredients. 

The respondent causes and has caused its preparations, when sold, 
to be shipped from its place of business in the State of Iowa to pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. The respondent maintains, and at 
all times mentioned herein has maintained, a course of trade in its 
said preparations in commerce among and between the various States 
of the United States and in the District of Columbia. The respond- 
ent’s volume of business in said preparations in said commerce is 
substantial. 

Par. 3. In the course and conduct of its aforesaid business, and for 
the purpose of inducing the purchase of its said preparations, in 
commerce, the respondent has made and is making many statements and 
representations relating to the value and effectiveness of its said prep- 
arations by means of advertisements in the form of leaflets, pamphlets, 
and circular letters. Among such statements and representations con- 
tained in said advertisements concerning Mill-O-Cide Concentrate is 


the following: 


Mill-O-Cide Concentrate is a liquid insecticide containing pyrethrum . 
the only type of insecticide proven safe for use around food products. 
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Among the statements and representations contained in said adver- 
tisements concerning Mill-O-Cide are the following: 

Mill-O-Cide is a “specific” aid in the control of all insects, infesting flour mills 
(granary and rice weevil, cadelle, confused flour beetle, Mediterranean flour 
moth, sawtooth grain beetle, Indian meal moth, silverfish, cockroaches, and other 
hard-to-kill insects). 

It is a liquid “contact type’ spray containing pyrethrum skillfully blended 
with modern synthetics and is to be regarded as a specific aid in the control of 
those hard-to-reach and harder-to-kill weevil, roaches (water bugs), flour moths, 
and sliverfish (fire brats) in their eggs, larval, and adult stages. 

High toxicity. Besides being extremely lethal to insects the toxic and repel- 
lent action of Mill-O-Cide remains for several hours after spraying. 

To the user. Mill-O-Cide offers the incomparable advantages of nontoxicity, 
pleasant odor, and freedom from fire hazard. 

Mill-O-Cide is safe to use, it is nonpoisonous, will not stain, taint, or leave an 
odor in bakery products. : 

Mill-O-Cide food insecticide, safe for use around humans and warm-blooded 
animals. 

Par. 4. Through the use of the foregoing statements, and others 
similar thereto, the respondent has represented, directly and by infer- 
ence, that pyrethrum contained in Mill-O-Cide Concentrate is the only 
insecticide safe for use around food products; that Mill-O-Cide, when 
used as directed, will kill food insects in all stages of insect life; that 
the toxic and repellent effects of Mill-O-Cide will remain for several 
hours after spraying; that said preparation is not toxic or poisonous 
to humans or warm blooded animals; that said preparation creates no 
fire hazard; and that Mill-O-Cide will not tint or leave an odor on food 
products. 

Par. 5. There are insecticides other than those containing pyreth- 
rum which are safe for use around food products if proper precautions 
are taken. Furthermore, Mill-O-Cide Concentrate contains other 
active insecticidal ingredients in addition to pyrethrum. The recom- 
mended method of application of Mill-O-Cide is by spraying. When 
sprayed it will kill only those insects, insect eggs and insect larvae 
with which it comes in contact, and for this reason will not kill all in- 
sects in any stage of life that may be in a room when the spraying is 
done. The toxic and repellent effect of Mill-O-Cide on insects invad- 
ing a storeroom or warehouse after the place has been sprayed depends 
on a number of variable factors including the type of spraying equip- 
ment used and the density of the mist in the room at the time. It is 
therefore not possible to fix any particular time after spraying within 
which invading insects will be killed or repelled. Mill-O-Cide con- 
tains ingredients that are toxic to humans and warm-blooded animals, 
but the preparation is not toxic to humans or warm-blooded animals 
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when used as directed. Unless this preparation is used as directed it 


does constitute a fire hazard. If sprayed directly on food or bakery 
products Mill-O-Cide will impart an odor or taste to them. 

Par. 6. The Commission is of the opinion, therefore, and finds, that 
the statements and representations referred to in paragraphs 3, 4, and 
5 are false, misleading, and deceptive. 

Par. 7. The use by the respondent of the aforesaid false, misleading, 
and deceptive statements and representations has the tendency and 
capacity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements and 
representations are true and the tendency and capacity to cause such 
portion of the public, because of such erroneous and mistaken belief, to 
purchase substantial quantities of the respondent’s preparations. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce and intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondent’s amended 
answer thereto, and a stipulation as to the facts entered into by and 
between the respondent and Daniel J. Murphy, assistant chief trial 
counsel of the Commission, which stipulation provides, among other 
things, that without further evidence or other intervening procedure 
the Commission may proceed upon the complaint, amended answer, 
and stipulation to make its report, stating its findings as to the facts, 
including inferences which it may draw from the facts admitted in 
the stipulation, and its conclusion based thereon, and enter its order 
disposing of this proceeding without the presentation of argument 
or the filing of briefs; and the Commission, having made its findings 
as to the facts and its conclusion that the respondent has violated 
the provisions of the Federal Trade Commission Act: 

It ts ordered, That the respondent, Midland Laboratories, a cor- 
poration, and its officers, agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of insecticides desig- 
nated “Mill-O-Cide” and “Mill-O-Cide Concentrate,” or any other 
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preparation or preparations of substantially similar composition or 
properties, whether sold under the same names or under any other 
names, do forthwith cease and desist from representing, directly or 
by implication: 

(a) That any of said preparations, when used as directed, will kill 
all insects in any stage of life: Provided, however, That this shall not 
prohibit the representation that such preparations will kill insects in 
any stage of life which they actually contact ; 

(6) That any of said preparations are not toxic to humans or warm- 
blooded animals, without qualifying the representation in each in- 
stance, in immediate conjunction or connection therewith, in letters 
of equal size and consipcuousness, to clearly indicate that the prepara- 
tions must be used as directed ; 

(c) That the use of any of said preparations will not create a fire 
hazard, without qualifying the representation in each instance, in 
immediate conjunction or connection therewith, in letters of equal 
size and conspicuousness, to clearly indicate that the preparations must 
be used as directed ; 

(d) That any of said preparations may be sprayed directly on food 
products without leaving an odor or taste; 

(e) That insects invading a storeroom or other enclosure within 
any particular time after it has been sprayed with any of said prepa- 
rations will be killed or repelled ; 

(f) That pyrethrum is the only insecticide which is safe for use 
around food products. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which it has complied with this order. 
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In THE Marrer oF 


SKIN CULTURE INSTITUTE, INC. AND ANTHONY GETZ 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5490. Complaint, Apr. 7, 194%7—Decision, Jan. 4, 1950 


In a proceeding in which there was coupled with a stipulation of facts which 
had been agreed upon between opposing counsel, a proposed order to cease 
and desist, which was likewise thus agreed upon and recommended for 
adoption by the Commission, and which provided that for a period of eight 
months from the date of its service, the respondent, as respects its mislead- 
ing corporate name, might use, parenthetically, and following the word 
“formerly”, its old corporate name after any new name adopted: 

The Commission was of the opinion that the proposed order failed to adequately 
prohibit the acts and practices found to be adverse to the public interest, or 
to supply a proper remedy such as required by the findings of fact and con- 
clusion in the case; but was of the further opinion, as respects said eight 
months provision, that while the same did not accord with the general 
policy of the Commission, it nevertheless appeared that the interest of 
justice might best be served and the public interest more expeditiously 
protected by making an exception to said policy and accepting said pro- 
vision, since to reject it would compel abrogation of the entire agreement 
as to the stipulation of facts, entered into in good faith by counsel for re- 
spondents with the understanding that the order would contain such a 
provision, and would require a hearing on all issues raised by the complaint 
and answer, and thereby entail considerable expense to all parties and delay 
the effective date of any order to cease and desist beyond that contemplated. 


Where a corporation and its president, who controlled its policies and practices, 
engaged in the interstate sale and distribution of certain cosmetic prepara- 
tions, namely, their “Sulphidol,” “Acina Lotion,” “Olecerin Emollient,” 
“Spexol Soap,” “Liquidol,” and “Skin Culture Yeast Masque” which they 
sold and distributed either as single units or, with the exception of the “Skin 
Culture Yeast Masque,” in a combination designated “Home Routine Method,” 
and with the “Liquidol” or ‘“Spexol Soap” furnished interchangeably, de- 
pending upon the oiliness or dryness of the purchaser’s skin; 

In advertising their said preparations in circulars, issues of the New York Daily 
Mirror, form letters sent in reply to inquiries from readers of newspaper 
advertistments, and through a circular which purported to be a reprint of 
a column written by a so-called beauty editor in a certain issue of said 
Daily— 

(a) Falsely represented that the use of a combination of their said “Acina 
Lotion”, “Sulphidol” and “Olecerin”, together with their “Liquidol” or 
“Snexol Soap”, constituted an effective treatment and remedy for pimples, 
blackheads, enlarged pores, wrinkles, oily skin and dry skin, and would 
result in a clear, unblemished complexion ; 
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(b) Falsely represented that their “Liquidol’” or “Spexol Soap”, used in com- 
bination with “Sulphidol”’, were effective in normalizing the flow of oil in 
the skin, in shrinking distended or plugged pores, and in removing im- 
purities from the openings of the skin; and 

(c) Falsely represented that their “Skin Culture Yeast Masque”, when com- 
pounded with Fleischman’s Yeast would refine the texture of the skin and 
that the vitamins in the yeast would be beneficial thereto ; 

When in fact said preparation would not, singly or otherwise, accomplish such 
results, nor would the vitamins in the yeast added to said “Masque”, be 
beneficial to the skin; and 

Where said corporation and individual— 

(ad) Represented, through use of the word “Institute” as a part of their cor- 
porate name, in advertising circulars, on letterheads, and otherwise, that 
said corporation consisted of a group or association of specialists in the care 
of the skin, instituted for the purpose of considering the problem of said 
specialized profession from a scientific and technical standpoint, and to 
further and promote advancement in knowledge and technique in that field, 
and to conduct research and experiments in that respect ; 

Notwithstanding the fact said corporation was a commercial enterprise con- 
ducted for profit and was not engaged in the activities of an institute, as 
described above; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations and 
advertisements were true, and thereby induce its purchase of aforesaid 
preparation : ' 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. Morton Nesmith for the Commission. 
Mr. George Landesman, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Skin Culture 
Institute, Inc., a corporation, and Anthony Getz, individually and 
as president of the Skin Culture Institute, Inc., hereinafter referred 
to as respondents, have violated the provisions of the said act, and 
it appearing to the Commission that a proceeding by it in respect 

. thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrarn 1, Respondent Skin Culture Institute, Inc., a corpora- 
tion, chartered and doing business under the laws of the State of 
New York, having its office and principal place of business at 545 
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Fifth Avenue in the city of New York, State of New York. Re- 
spondent Anthony Getz, president of Skin Culture Institute, Inc., 
is an individual whose address is 545 Fifth Avenue, in the city of 
New York, State of New York. This individual respondent controls 
and has controlled the policies and practices of the corporate re- 
spondent in the performance of the acts and practices hereinafter 
alleged. 

Par. 2. Said respondents are now, and have been for several years 
last past, engaged in the business of selling and distributing certain 
cosmetic preparations as “Cosmetic” is defined in the Federal Trade 
Commission Act. The designations used by respondents for their 
preparations and the formulas and directions for their use are as 
follows: 


(1) Sulphidol 

CC GlMONG OMS UEE I ee ee ee ens ee ee 800. 0 
Pe uNNN Ae Ain (RETO SIE TD) ss a a tN 8 600. 0 
SRO VOT ORIOL <2 eae oe a . 40.0 
JojSiode mine poe 8 Ly 20 ee ee eee ee © 50. 0 
Propyi-Paravelydroxybenzoate ies — 5 oe bee 8.0 
SCE 2 ak ee ee eae Sufficient quantity to make 4,000.0 

SULPHIDOL 


(For External Use Only) 


Directions : Shake the bottle well before using, allowing no sediment 
to remain on the bottom of the bottle. Pour on a gauze pad and spread 
evenly over the entire face from the cheekbones down, keeping it 
away from the corners of the nose, mouth and from the area of the 
eyes. This preparation will form a thin coating over the surface and 
will dry within a few minutes. After the first coat is dry, apply a 
second coat over the first and when that is dry leave on overnight. 
In the morning, wet the face with luke-warm water in order to soften 
the mask and wash the face in the regular manner with the liquid 

soap keeping the eyes closed during this entire procedure. 


(2) Acina Lotion 

iininexeeee ye @ jews © hae St BE See eee 8 ee 165 gm 
SONG Gea S tii 2 oe ee ee ee 250 gm. 
Ge on Sr a eee ee Sufficient quantity to make 1,000 cc 


ACINA LOTION 
(For External Use Only) 


Dreecrions: Dilute one teaspoonful of the Acina Lotion in a full- 
size drinking glass of luke-warm water. Hold the face over the wash 


854002—52——24 
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basin, close the eyes and mouth. Use a good size piece of cotton, 
soaked with the solution in the glass and dab on thoroughly over the 
entire face keeping it away from the area of the eyes. The Solution 
is not to be rubbed in but dabbed on gently until the face is thoroughly 
soaked with the solution in the glass. Then allow the excess to drip 
off the face and mouth and wash the entire face with cold water and 
dry thoroughly. CAUTION: The eyes are to be kept closed until the 
face is washed and dried. Use an old spoon and also remove all jewelry 
from the hands when using this preparation as it has a tendency to 
turn metal black. 


(3) Olecerin Emollient 
AO) i. Pe es ee A ee gee ae ee te ae 2 eee 150. 00 
TENCE a ep a I a ee 150. 00 
Motiaphor22dtses poet oe an eg es Oe SEE eee eee 150. 00 
(iliy CORI GPP ae he es re a Se ee a PO et 50. 00 
(ern UI Oe See Ses. Stil oti ey oe Sele Ae ctOO 
' @ebtyls Alcohol 2232 Se ee Se ee eee 5. 00 


OLECERIN EMOLLIENT 


DIRECTIONS: This preparation is used to offset any excessive dryness and does 
not interfere with the regular routine. After washing the face with the liquid 
soap, rinse thoroughly with luke-warm water and leave the face wet, then apply 
OLECERIN EMOLLIENT on the wet face rubbing in thoroughly over the entire 

face for a few moments, then rinse off again with luke-warm water and wipe - 
the face with a towel removing all the moisture and the excess Emollient. 
After the face is thoroughly wiped, rinse again with cold water and dry. 


(4) SPEXOL SOAP 


(A Soapless Soap Substitute) 


Directions: The hands are to be thoroughly cleansed with an ordinary soap. 
Then wet the face with luke warm water, pour the liquid soap in the palm of the 
hands and rub into the face, wash with luke warm water and rinse with cold. 
Dry thoroughly. Never use hot water cr a complexion brush in washing the face 
and always wash before retiring, upon arising, and during the day as often as ~ 
necessary. 


(5) LIQUIDOL 

Sulphonated:Castor- Oile=*. 2.22. b eee 260. 00 
Sulphonated@hivec.O ikaies feat a Se ea 5 ONOD 
Hthylene: Gly col S2esss sts Lit eee eee eee ee 15. 00 
Water see 91 5 ieee rtd Se ee 645. 00 
Lineture? GreenwiS0apa=t. 440i 25 psa eee ee 3000. 00 


Colored by 3% solution of vegetable coloring F. D. & ©. Red #2 purchased 
from R. F. Revson Co., 144 W. 18th St., New York City. 
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LIQUIDOL 
(For Oily Skin) 


Directions: The hands are to be thoroughly cleansed with an ordinary soap. 
Then wet the face with luke warm water, pour the liquid soap in the palm of the 
hands and rub into the face, wash with luke warm water and rinse with the cold. 
Dry thoroughly. Never use hot water or a complexion brush in washing the 
face and always wash before retiring, upon arising, and during the day as often 
as necessary. 


(6) SKIN CULTURE YEAST MASQUE 

evbeum )t 31 068s WAY EE SED Bh SAO Su Osea 3 Ibs. 
FAlmonyi) riviea lute tre anew sete 420) 2 oe) at ael bs tense i Silo 
Orris ROOG: tas csc sees eee Ft oe eee ee oo oh 10. oz, 
COPS SERVE | a ee ae a ee ea rts Y% Ib. 
Macnesuiny Carnonate. oe ee eee 2 OZ, 
Oikot. Gardenias st Gttss 14 eee ie eee 38 drams 
WANE STerAtes ssO Lis NS Mr he BT SR PER © 1% Ibs. 
Zine Oxide Un? j2% were iy) bere) oe boat bel poo. 5 Ibs. 
SOR CLG tk tee se ee eS Fe 8 a Sen Zlose 
AC RYU SPREE TP TOG Gaal Bs Yap <i FS 5 7 tpl eae pape oe cae lea Ta haere aR ed 2% Ibs. 
J BIG EEL hee C20 Cy 1 pain ek ay cA Sal nn SF li i ire 3414 Ibs. 


DrrEcTIONS: Cleanse the skin thoroughly with Spexol soap and water and 
pat the skin until partly dry. Dissolve one cake of Fleischman’s Yeast in 3 
teaspoons full of hot water. Pour the entire contents of 1 package of masque 
into a cup, then pour the solution of the yeast into the powder making a thick 
smooth paste. Apply the masque evenly over the entire face and allow to dry. 
When the masque is thoroughly dried on the fact, remove by washing the face . 
with hot water. After the masque is entirely removed, rinse the face with cold 
water and dry. Finish the treatment by the use of Skin Culture’s Cleansing- 
Cream thoroughly massaged into the skin. 

For best results, and to retail a glamorous, youthful complexion, apply Skin 
Culture’s Yeast Masque at least three times a week 

These preparations are sold and distributed either as single units 
or in a combination designated “Home Routine Method.” When 
sold in such combination “Skin Culture Yeast Masque” is not in- 
cluded, and “Liquidol Soap” and “Spexol” are furnished interchange- 
ably, depending upon the oiliness or dryness of the purchasers’ skin. 

Said respondents cause said cosmetic preparations, when sold, to 
be transported from their place of business in the State of New York 
to purchasers thereof located in various other States in the United 
States and the District of Columbia. 

Par. 3. In the course and conduct of their business, respondents, 
subsequent to March 21, 1938, have disseminated, and caused the clis- 
semination of certain advertisements concerning said cosmetic 


preparations by the United States mails and by various means in com- 
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merce as “commerce” is defined in the Federal Trade Commission Act, 
including, but not limited to, circulars and advertisements appearing 
in the August and November 1943 issues of the New York Daily 
Mirror, form letters soliciting the purchase of respondents’ cosmetic 
preparations used in replying to inquiries from readers of newspaper 
advertisements, and a circular purporting to be a reprint of a column 
written by a so-called beauty editor in the August 1941 issue of the 
New York Daily Mirror; and respondents have disseminated, and 
caused the dissemination of, advertisements concerning said cosmetic 
preparations by various means, including, but not limited to, the ad- 
vertisements referred to above, for the purpose of inducing, and which 
were likely to induce, directly or indirectly, the purchase of said cos- 
metic preparations in commerce as “commerce” is defined in the Fed- 
eral Trade Commission Act. 

Par. 4. Among the statements and representations contained in said 
advertisements disseminated as aforesaid are the following: 


PIMPLES Cleared Quickly! Blackheads, Large Pores, Oily, Dry Skin cor- 
rected by our proven methods. MEN! WOMEN! Clear your face NOW! 

PIMPLES. MEN! WOMEN! If Pimples, Black Heads, Muddy, Oily, Dry 
Complexions of external origin handicap your social or business career, don’t 
tolerate these defects. N. Y. SKIN CULTURE INSTITUTE, now makes it pos- 
sible for you, QUICKLY AND INEXPENSIVHELY to help obtain a CLEAR COM- 
FLEXION, right in YOUR OWN HOME, by their modern methods. 

Just think, is there anything more distressing, more annoying or more dis- 
heartening in both business and social life than days and weeks utterly spoiled 
by Ugly Facial-Blemishes such as Pimples, Blackheads, Oily Skin which shines 
like the summer sun, Dry Skin which causes premature Wrinkles, Enlarged 
Pores and Other Complexion Defects. 

Why continue the mental agony any longer, when just making up your mind 
to attend to your complexion SHNSIBLY can bring you results quickly and 
inexpensively. Our home routine method was developed so that those who are 
unable to call at the Institute in person may also have the benefits of obtaining 
a clear unblemished complexion by this routine. 

The skin culture routine begins with a rather astonishing liquid soap sub- 
stitute, then progresses to a special-formula medication, the combination of the 
two applications gradually normalizing the oil flow of the plugged pores. 
Impurities work out of the tiny openings. Finally, as the functioning of the skin 
glands becomes healthy and normal, this expert is very successful in actually 
refining the texture of the skin by means of a secret facial pack to which the 
client adds a cake of Fleischmann’s fresh yeast for the powerful vitamin value. 


Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto not specifically set out herein, respondents represented that the 
use of a combination of said cosmetic preparations Acina Lotion, 
Sulphidol and Olecerin Emollient, together with the preparations 
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Liquidol Soap or Spexol, constitutes an effective treatment and remedy 
for pimples, blackheads, enlarged pores, wrinkles, oily skin and dry 


- skin and will result in a clear, unblemished complexion; that their 


preparations “Spexol” or “Liquidol Soap” used in combination with 
“Sulphidol” are effective in normalizing the flow of oil in the skin, in 
shrinking distended or plugged pores and in removing impurities from 
openings of the skin; that their preparation “Skin Culture Yeast 
Masque” when compounded with Fleischmann’s Yeast will refine the 
texture of the skin and that the vitamins in the yeast will be beneficial 
to the skin. 

Par. 6. Said advertisements are misleading in material respects and 

are “false advertisements” as that term is defined in the Federal Trade 
Commission Act. In truth and in fact, the use of said cosmetic prep- 
arations, when used singly, in combination, or as supplementary to 
each other, will not constitute an effective treatment or remedy for 
pimples, blackheads, enlarged pores, wrinkles, oily skin or dry skin, 
and will not result in a clear or unblemished complexion, regardless of 
the cause thereof. None of said preparations used alone or any com- 
bination thereof will normalize the oil flow of the skin, will not shrink 
distended or plugged pores or remove impurities from openings of the 
skin. The use of the “Skin Culture Yeast Masque” will not refine the 
texture of the skin and the vitamins in the yeast, which is added to 
said preparation, will not be beneficial to the skin. 
- Par. 7. The respondents, by and through the use of the word “Insti- 
tute” as a part of the corporate name, “Skin Culture Institute, Inc.,” 
in advertising literatures, on letterheads and otherwise, represent that 
the corporate respondent, Skin Culture Institute, Inc., consists of a 
group or association of specialists in the care of the skin, instituted for 
the purpose of considering the problems of said specialized profession 
from a scientific and technical standpoint and to further and promote 
advancement in knowledge and technique in that field and to conduct 
research and experiments in that respect. In truth and in fact, said 
respondent is a commercial enterprize conducted for profit and is not 
engaged in the activities of an institute as described above. 

Par. 8. The use by the respondents of the aforesaid statements and 
representations disseminated as aforesaid, has had, and now has a 
tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that all 
of such statements and representations are true, and to induce a sub- 
stantial portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase said cosmetic preparations. 
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Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FInpINGs AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 7, 1947, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said Act. After respondents filed their answer, hearings 
were held before a trial examiner of the Commission theretofore duly 
designated by it for the purpose of receiving testimony and other 
evidence in support of and in opposition to the allegations of the 
complaint. At one of said hearings, held on December 14, 1948, a 
stipulation of facts was agreed upon between counsel for respondents 
and counsel in support of the complaint and read into the record in 
heu of evidence in support of and in opposition to the allegations of 
the complaint. At said hearing there was also read into the record a 
proposed order to cease and desist agreed upon by said counsel and 
recommended for adoption by the trial examiner and the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon the complaint, the answer thereto, the stipu- 
lation of facts, and the recommended decision of the trial examiner 
(no briefs having been filed and oral argument not having been re- 
quested) ; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public, accepts and approves the stipulation of 
facts, and makes this its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Skin Culture Institute, Inc., is a cor- 
poration, chartered and doing business under the laws of the State of 
New York, with its office and principal place of business at 545 Fifth 
Avenue, New York, N. Y. The individual respondent, Anthony 
Getz, is president of respondent Skin Culture Institute, Inc., and 
controls and has controlled its policies and practices. 

Par.2. (a) Said respondents are now, and for several years last past 
have been, engaged in the offering for sale, sale, and distribution of 
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certain cosmetic preparations, the designations, formulas, and direc- 
tions for the use of which are as follows: 


(1) SULPHIDOL 
CONOTCO P Giit iret se let eee re ng eee eee 800. 0 
SICH (HUI Ses eee ae ek ee cee ee ame ee ne nee ee 600. 0 
PA TILA VO XA ee ere eee eee eet nee ee ere 40. 0 
CU BSEVY OLY FRc ee SD Soll nara es nig Weta eaten vedo dabei Mls’, 50. 0 
Propyl-Pura, HVvdroxyDenszOale. ae ee ee eee 8.0 
UN GUUGY Bete poe eter «25 oe ah meee Ea? ed Sufficient quantity to make 4000.0 
SULPHIDOL 


(For External Use Only) 


Directions: Shake the bottle well before using allowing no sediment to remain 
on the bottom of the bottle. Pour on a gauze pad and spread evenly over the 
entire face from the cheekbones down, keeping it away from the corners of the 
nose, mouth and from the area of the eyes. This preparation will form a thin 
coating over the surface and will dry within a few minutes. After the first coat 
is dry, apply a second coat over the first and when that is dry leave on overnight. 
In the morning, wet the face with lukewarm water in order to soften the mask 
and wash the face in the regular manner with the liquid soap keeping the eyes 
closed during this entire procedure. 


(2) ACINA LOTION 

GPa een eee See es = OE es ee ee ee 165 gm 
SP LIRNe I SUN Ls it tt ree ein Se SS Pe es ee ee ee 250 gm. 
Soi ies oe ee Sufficient quantity’ to make 1000 cc 


ACINA LOTION 
(For External Use Only) 


Directions: Dilute one teaspoonful of the Acina Lotion in a full size drinking 
glass of lukewarm water. Hold the face over the wash basin, close the eyes and 
mouth. Use a good size piece of cotton, soaked with the solution in the glass and 
dab on thoroughly over the entire face keeping it away from the area of the eyes. 
The Solution is not to be rubbed in but dabbed on gently until the face is 
thoroughly soaked with the solution in the glass. Then allow the excess to drip 
off the face and mouth and wash the entire face with cold water and dry 
thoroughly. 

Caution: The eyes are to be kept closed until the face is washed and dried. 
Use an old spoon and also remove all jewelry from the hands when using this 
preparation as it has a tendency to turn metal black. 


(3) OLECERIN EMOLLIENT 

TASISOVGS AB pac mens ke eee a te ep a ee rane ype ee ee ee 150. 00 

JAQUES = et ek ae Se eee eee nage aes see eee 150. 00 

ANG [GSE DANG pp 150. 00 

COB NET OCS a ep er 50. 00 

Perfume —__=-~-- pe Shred tw = Se see ees = SEES 5. 00 
5. 00 


Cetyl Al cone lene ate a 
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OLECERIN EMOLLIENT 


Directions: This preparation is used to offset any excessive dryness and does 
“not interfere with the regular routine. After washing the face with the liquid 
soap, rinse thoroughly with lukewarm water and leave the face wet, then apply 
OLECERIN EMOLLIENT on the wet face rubbing in thoroughly over the entire 
face for a few moments, then rinse off again with lukewarm water and wipe the 
face with a towel removing all the moisture and the excess Emollient. After 
the face is thoroughly wiped, rinse again with cold water and dry. 


( 


(4) SPEXOL SOAP 
(A Soapless Soap Substitute) 


Directions: The hands are to be thoroughly cleansed with an ordinary soap. 
Then wet the face with lukewarm water, pour the liquid soap in the palm of the 
hands and rub into the face, wash with lukewarm water and rinse with cold. 
Dry thoroughly. Never use hot water or a complexion brush in washing the face 
and always wash before retiring, upon arising, and during the day as often as 
necessary. 


(5) LIQUIDOL 

Sulphorated Castor! Oss. ea Se eee eee 260. 00 
Sulphonmated*Olive* Oil 22. 2225_ DISSE ae eee eee 80. 00 
HithylenesGly colvs<ee4. ee Se Be 15.00 
WIIG. eae poe See eS ee en 645. 00 
AN MNCEUTEL GT COT 50 Bi eee a ee ee 3000. 00 


Colored by 3% solution of vegetable coloring F. D. & C. Red #2 purchased 
from R. F. Revson Co., 144 W. 18th St., New York City. 


LIQUIDOL 
(For Oily Skin) 


Directions: The hands are to be thoroughly cleansed with an ordinary soap. 
Then wet the face with lukewarm water, pour the liquid soap in the palm 
of the hands and rub into the face, wash with lukewarm water and rinse with 
the cold. Dry thoroughly. Never use hot water or a complexion brush in wash- 
ing the face and always wash before retiring, upon arising, and during the day 
as often as necessary. 


(6) SKIN CULTURE YHAST MASQUE 

TY EN) CUI Scart 18 one Ree ee ae ek ee ee ee - 38 Ibs. 
NImOongeMeal = 34 2 See So es ee eee Lib; 
OPTISUROOtLe i= 2 hs 2202 Eke ne Ue 3 ee eres 10 oz. 
Oatmeal: #8 ules Beet erie i pe ood ieee ee a % Ib. 
Magnesium Carbona tect sae ot ne ee eee 2 02. 
OilnGig Gardenia. 3252 Bist Se. ee aa ean Me ne re 3 drams 
ZAIN CUS tel ea te 22= .yaee s oe e  e e 1% Ibs. 
ZANOWO XAG = — — 2 Pe eee ee ree ee 5 lbs. 
Borie) Acidic’ 23 eee et Pee Se eet Te eS 2 Ibs. 
Ditanim, Dioxide Se SS es Re es, See ee oe a ey 21% lbs. 
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Directions: Cleanse the skin thoroughly with Spexol soap and water and 
pat the skin until partly dry. Dissolve one cake of Fleischmann’s Yeast in 3 
teaspoons full of hot water. Pour the entire contents of 1 package of masque 
into a cup, then pour the solution of the yeast into the powder making a thick 
smooth paste. Apply the masque evenly over the entire face and allow to dry. 
When the masque is thoroughly dried on the face, remove by washing the face 
with hot water. After the masque is entirely removed, rinse the face with cold 
water and dry. Finish the treatment by the use of Skin Culture’s Cleansing 
Cream thoroughly massaged into the skin. For best results, and to retain a 
glamorous, youthful complexion, apply Skin Culture’s Yeast Masque at least 
three times a week. 

(6) The aforesaid preparations are sold and distributed either as 
single units or in a combination designated “Home Routine Method.” 
When sold in such combination “Skin Culture Yeast Masque” is not 
included, and “Liquidol Soap” and “Spexol” are furnished inter- 
changeably, depending upon the oiliness or dryness of the purchasers’ 
skin. 

Par. 3. In the course and conduct of their aforesaid business, re- 
spondents cause, and have caused, their said products, when sold, to 
be shipped from their place of business in the State of New York to 
purchasers thereof at their respective points of location in various 
other States of the United States and in the District of Columbia; 
and maintain, and at all times mentioned herein have maintained, a 
course of trade in said products in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 4. (a) In the course and conduct of their aforesaid business, 
respondents, subsequent to March 21, 1938, have disseminated, and 
caused the dissemination of certain advertisements concerning said 
cosmetic preparations by the United States mails and by various means 
in commerce as “commerce” is defined in the Federal Trade Commis- 
sion Act, including, but not limited to, circulars and advertisements 
appearing in the August and November 1948 issues of the New York 
Daily Mirror, form letters soliciting the purchase of respondents’ cos- 
metic preparations used in replying to inquiries from readers of news- 
paper advertisements, and a circular purporting to be a reprint of a 
column written by a so-called beauty editor in the August 1941 issue 
of the New York Daily Mirror; and respondents have disseminated, 
and caused the dissemination of, advertisements concerning said cos- 
metic preparations by various means, including, but not limited to, the 
advertisements referred to above, for the purpose of inducing, and 
which were likely to induce, directly or indirectly, the purchase of said 
cosmetic preparations in commerce as “commerce” is defined in the 


Federal Trade Commission Act. | 
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(6) Among and typical of the statements and representations con- 
tained in said advertisements disseminated and caused to be dissemi- 
nated as aforesaid are the following: 


PIMPLES Cleared Quickly! Blackheads, Large Pores, Oily, Dry Skin cor- 
rected by our proven methods. MEN! WOMEN! Clear your face NOW! 

PIMPLES. MEN! WOMEN! If Pimples, Blackheads, Muddy, Oily, Dry 
Complexions of external origin handicap your social or business career, don’t 
tolerate these defects. N. Y. SKIN CULTURE INSTITUTE, now makes it pos- 
sible for you, QUICKLY AND INEXPENSIVELY to help obtain a CLEAR COM- 
PLEXION, right in YOUR OWN HOMH, by their modern methods. 

Just think, is there anything more distressing, more annoying or more dis- 
heartening in both business and social life than days and weeks utterly spoiled by 
Ugly Facial Blemishes such as Pimples, Blackheads, Oily Skin which shines like 
the summer sun, Dry Skin which causes premature Wrinkles, Enlarged Pores and 
Other Complexion Defects. 

Why continue the mental agony any longer, when just making up your mind 
to attend to your complexion SENSIBLY can bring you results quickly and in- 
expensively. Our home routine method was developed so that those who are 
unable to call at the Institute in person may also have the benefits of obtaining 
a clear unblemished complexion by this routine. ; 

The skin culture routine begins with a rather astonishing liquid soap substi- 
tute, then progresses to a special-formula medication, the combination of the two 
applications gradually normalizing the oil flow of the plugged pores. Impurities 
work out of the tiny openings. Finally, as the functioning of the skin glands 
becomes healthy and normal, this expert is very successful in actually refining the 
texture of the skin by means of a secret facial pack to which the client adds a 
cake of Fleischmann’s fresh yeast for the powerful vitamin value. 


Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto not specifically set out herein, all of which purport to be de- 
scriptive of the therapeutic and cosmetic values and properties of 
respondents’ said preparations, respondents have represented that the 
use of a combination of said cosmetic preparations “Acina Lotion,” 
“Sulphidol,” and “Olecerin Emollient,” together with the preparations 
“Liquidol” or “Spexol Soap,” constitutes an effective treatment and 
remedy for pimples, blackheads, enlarged pores, wrinkles, oily skin, 
and dry skin and will result in a clear, unblemished complexion; that 
their preparations “Liquidol” or “Spexol Soap” used in combination 
with “Sulphidol” are effective in normalizing the flow of oil in the skin, 
in shrinking distended or plugged pores, and in removing impurities 
from openings of the skin; that their preparation “Skin Culture Yeast 
Masque” when compounded with Fleischmann’s Yeast will refine the 


texture of the skin and that the vitamins in the yeast will be beneficial 
to the skin. 
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Par. 6. Said advertisements containing the statements and represen- 
tations set forth in paragraphs 4 and 5 above, which are false, mislead- 
ing, and deceptive i in material respects, are “false advertisements” as 
that term is defined in the Federal Trade Commission Act. In truth 
and in fact, the use of said cosmetic preparations, either singly, in 
ee iinncon: or as supplementary to each other, will not constitute an 
effective treatment or remedy for pimples, aan enlarged pores, 
wrinkles, oily skin or dry skin, and will not result in a clear or unblem- 
ished complexion, regardless oe the cause thereof. None of said prep- 
arations used alone nor any combination thereof will normalize the oil 
| flow of the skin, shrink distended or plugged pores, or remove impuri- 
ties from openings of the skin. The use of the “Skin Culture Yeast 
_ Masque” will not refine the texture of the skin, and the vitamins in the 
yeast, which is added to said preparation, al not be beneficial to the 
skin. 

Par. 7. The respondents, by and through the use of the word “Insti- 
tute” as a part of the corporate name, “Skin Culture Institute, Inc.,” in 
advertising literatures, on letterheads and otherwise, represent that 
the corporate respondent, Skin Culture Institute, Inc., consists of a 
group or association of specialists in the care of the skin, instituted for 
the purpose of considering the problems of said specialized profession 
from a scientific and technical standpoint and to further and promote 
advancement in knowledge and technique in that field and to conduct 
research and experiments in that respect. In truth and in fact, said 
respondent is a commercial enterprise conducted for profit and is not 
engaged in the activities of an institute as described above. 

Par. 8. The use by the respondents of the aforesaid false, mislead- 
ing, and deceptive statements and representations with respect to their 
cosmetic preparations disseminated as aforesaid, has had, and now 
has, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that all of such statements, representations, and advertisements 
are true, and to induce a substantial portion of the purchasing public, 
because of such erroneous and mistaken belief, to purchase said cos- 


metic preparations. 
CONCLUSION 


The acts and practices of respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 
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The provisions of the proposed order to cease and desist agreed 
upon by counsel and recommended for adoption by the Commission, 
as aforesaid, fail to adequately prohibit the acts and practices herein 
found to be adverse to the public interest or to supply a proper rem- 
edy such as is required by the findings of fact and conclusion hereto- 
fore set forth. Said order also provides that for a period of eight 
months from the date of its service the corporate respondent, Skin Cul- 
ture Institute, Inc., may use, parenthetically, the words “Formerly 
Skin Culture Institute, Incorporated” after any new name adopted 
by it. Such a provision does not accord with the general policy of 
the Commission. However, it appears that counsel for respondents 
entered into the stipulation of facts in good faith, with the under- 
standing that the order to cease and desist would contain such a pro- 
vision. To reject this provision would compel abrogation of the en- 
lire agreement as to the stipulation of facts and require a hearing 
on all issues raised by the complaint and answer, which would entail 
considerable expense to all parties and delay the effective date of any 
order to cease and desist beyond that contemplated by such a provi- 
sion. Under these circumstances, it appears that the interest of 
justice may best be served and the public interest more expeditiously 
protected by this exception to the general policy. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
a stipulation of facts agreed upon between counsel for respondents and | 
counsel in support of the complaint and read into the record in lieu 
of evidence, and the recommended decision of the trial examiner (no 
briefs having been filed and oral argument not having been requested) ; 
and the Commission having accepted and approved said stipulation of 
facts and having made its findings as to the facts and its conclusion 
that respondents have violated the provisions of the Federal Trade 
Commission Act: 

I. lt is ordered, That the corporate respondent, Skin Culture Insti- 
tute, Inc., its officers, the respondent Anthony Getz, acting in his indi- 
vidual capacity or as an officer of the corporate respondent, their 
agents, representatives, and employees, directly or through any cor- 
porate or other device in connection with the offering for sale, sale, 
and distribution of their cosmetic preparations designated “Sulphi- 
dol,” “Acina Lotion,” and “Olecerin Emollient,” “Spexol Soap.” 
“Liquidol,” “Skin Culture Yeast Masque,” or any other preparation 
or preparations of substantially similar composition or possessing sub- 
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j) stantially similar properties, whether sold under the same name or any 
other name or names, either singly or in combination thereof or as 
supplementary to each other, do forthwith cease and desist from, 
directly or indirectly : 

_A. Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails or by any other means in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
which advertisement represents, directly or through inference, 

1. That the preparations “Sulphidol,” “Acina Lotion.” “Olecerin 
Emollent,” when used singly or by any combination thereof, or when 
used singly or by any combination in conjunction with the use of 
either of the preparations “Liquidol” or “Spexol Soap,” constitute an 
effective treatment for pimples, blackheads, enlarged pores, wrinkles, 
oily skin, or dry skin, or that the use of any of said preparations as ~ 
aforesaid will result in a clear or unblemished skin. 

2. That the use of the preparations “Liquidol” or “Spexol Soap,” 
either alone or in combination with the preparation “Sulphidol,” will 
normalize the oil flow of the skin, shrink distended or plugged pores, 
or remove impurities from the openings of the skin. 

3. That the use of the preparation “Skin Culture Yeast Masque,” 
either alone or compounded with yeast, will refine the texture of the 
skin or that the vitamins in the yeast will have any value in the treat- 
ment of the skin. 

B. Disseminating, or causing the dissemination of, any advertise- 
ment by any means for the purpose of inducing, or which is likely 
to induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal ‘Trade Commission Act, of any of 
said preparations which advertisement contains any of the representa- 
tions prohibited in paragraph A above. 

Il. lt is further ordered, That the corporate respondent, Skin Cul- 
ture Institute, Inc., its officers, the respondent Anthony Getz, acting 
in his individual capacity or as an officer of the corporate respondent, 
their agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, 
and distribution of their aforesaid cosmetic preparations or any other 
preparation, product, commodity, or merchandise, do forthwith cease 
and desist from, directly or indirectly, 

A. Using the word “Institute,” or any abbreviation or simulation 
thereof, as a part of their corporate name or otherwise, to designate, 
describe, or refer to a commercial enterprise conducted for profit; 
Provided however, That for a period of 8 months from the date of 
service of this order said corporate respondent may use the words 
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“formerly Skin Culture Institute, Incorporated” parenthetically after 
any name adopted by it which aenareies meets the requirements of 


this provision. 

III. Lt is further ordered, That the respondents shall, within 60 
days after service upon ore of this order, file with the Common 
a report in writing, setting forth in detail the manner and form in 
which they have complied with it, and that 6 months thereafter a 
supplemental and additional report of the same nature be filed as to 
paragraph IT. 


ove ee 
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Syllabus 


In THE MATTER OF 


RADIO KITS, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5505. Complaint, July 9, 1947—Decision, Jan. 9, 1950 


Where a corporation which succeeded to the business theretofore operated by 
its president; and its three officers, including its said president, vice presi- 
dent, and secretary-treasurer, who controlled and directed it; engaged in 
the purchase of radio parts from manufacturers throughout the country, 
which they sold and distributed in interstate commerce, separately wrapped 
and labeled in a package or kit, together with a diagram identifying each 
part, and instructions on how to assemble them into a radio receiving set; 
in advertising in periodicals, circulars, stationery, catalogs, and other mate- 
rial, directly and by implication— 

(a) Represented that any individual could without assistance construct a com: 
plete radio receiving set from the parts contained in each kit, provided 
the diagrams and instructions supplied therewith were carefully followed: 

The facts being that the purchasing public includes many persons without tech- 
nical skill or training who could not do so and also many others unable 
to interpret such diagrams and instructions; 

(b) Falsely represented that said kits contained all the parts necessary for 
constructing a complete radio receiving set; 

(c) Falsely represented that said kits, when assembled, would receive standard 
broadcasts from radio transmitters operating on a wave-length frequency 
of from 550 to 1600 kilo-cycles ; and 

(d) Falsely represented that they owned, operated or controlled plants in which 
said radio parts were manufactured ; 

The facts being that, as above noted, they purchased the component parts from 
producers and did not own or operate any such plant except to the extent 
that they wound some of the coils in their place of business from wire and 
upon spools produced by others; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true and to thereby cause its purchase of their said radio parts or sets: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the injury and prejudice of the public and constituted unfair and 
deceptive acts and practices in commerce. 


As respects the charge that respondents falsely represented that their said kits 
were designed by one of the leading instructors of the National Defense 
Program and by graduate professional engineers, the Commission made no 
findings in the absence of any evidence as to whether or not such repre- 


sentations were true. 


Before Ur. Henry P. Alden, trial examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Radio Kits, Inc., a 
corporation; Harold Becker, individually and as an officer of Radio 
Kits, Inc., and formerly trading as Radio Kits Co.; and Irving Becker 
and Abraham Becker, individually and as officers of Radio Kits, Inc., 
hereinafter referred to as respondents, have violated the provisions of 
said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondent Radio Kits, Inc., is a corporation organ- 
ized and existing under the laws of the State of New York, having 
been incorporated in said State on or about February 1, 1946. Said 
corporate respondent, together with the individual respondents here- 
inafter named as its chief officers, have their principal offices and place 
of business at 120 Cedar Street, New York, N. Y. 

Par. 2. Respondents Irving Becker, Harold Becker, and Abraham 
Becker are president; vice president ane secretary, and treasurer, re- 
spectively, of Radio Kits, Inc. Said respondents direct and have 
directed the activities of the respondent corporation and formulate 
and control and have formulated and controlled its policies and affairs, 
including the conduct of sales and the character of advertising repre- 
sentations in connection therewith. 

Par. 3. Respondents have been engaged in the sale and distribution 
of radio parts assembled in kits to the purchasers and users thereof 
located in the various States of the United States other than the State 
of New York and in the District of Columbia. Respondents have 

caused such products when so sold to be transported from their princi- 
pal places of business in New York, N, Y., to the purchasers and users 
thereof, located in various States a the cae States other than the 
State of New York and in the District of Columbia. There has been 
a course of trade and commerce by said respondents in such products 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 4. For more than 1 year prior to the formation of said cor- 
porate respondent, individual respondent Harold Becker operated 
under the trade name Radio Kits Co., said company having been en- 
gaged also in the business of supplying parts of radios and other 
electronic measurement devices, said parts being packed in the form 
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of a kit to be thereafter assembled into a finished instrument by the 
purchaser of the said kit. 

Par. 5. In the course and conduct of their aforesaid businesses 
and for the purpose of inducing the purchase of their products, the 
respondents have disseminated and have caused the dissemination of 
many false, misleading and deceptive statements and representations 
respecting their said products to be inserted in their catalogs, maga- 
_ zines, and other advertising literature all of general circulation. 
_ Among and typical of such false and misleading statements and repre- 
sentations, but not all inclusive, are the following: 

To all students, amateurs, radio men, hospitals and schools: RADIO KITS 
COMPANY offers the various kits described in this circular to fit training pro- 
grams of schools and hospitals. The kits described herein have been carefully 
planned by instructors in cooperation with our engineers. 

Our kits have been designed by one of the leading instructors of our defense 
program... 

Professionally engineered, professionally designed and professional looking . 

The kits are designed so that an individual working alone at home or in a 
hospital may be able to build the kits without any outside help providing he 
follows the diagrams and instructions carefully. 

All parts are furnished to build a complete kit, including instructions, pic- 
torial diagram and wiring diagram. 

These receivers tune from 550 ke. to 1500 ke... . 

* * * tunes from 550 ke. to 1600 ke. 

Kit manufacturers. 

We manufacture complete radio kits. 

Four tube TRE kit complete... 

Build your own radio... 

Par. 6. By and through the use of said statements and repre- 
sentations and others similar thereto not specifically set forth herein, 
respondents have represented and implied that said kits were de- 
signed by one of the leading instructors of our national defense 
program and by graduate professional engineers; that any individual 
can build or construct a complete radio from the parts contained in 
said kits without any assistance, provided he follows the diagrams 
and instructions supplied therewith; that said kits contain all the 
necessary parts for the building or construction of a radio; that said 
radio sets of parts when assembled into a radio receiving set will re- 
ceive the broadcasts of all radios operating on a wave-length fre- 
quency of from 550 kilocycles to 1500 kilocycles or on a wave-length 
frequency of from 550 kilocycles to 1600 kilocycles; and that re- 
spondents own, operate or directly and absolutely control, a plant 
or plants wherein are made or manufactured the radio parts offered 


for sale and sold by them. 
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Par. 7. In truth and in fact said kits were not designed by one of 
the leading instructors of our national defense or by professional 
eraduate engineers; all purchasers of respondents’ said radio kits 
cannot build or construct a radio from the radio parts contained 
therein; said radio kits do not contain all of the radio parts neces- 
sary for the building or construction of a complete radio; said 
radios, when built or constructed, will not receive the broadcasts 
of all radios operating on wave-length frequency of from 550 kilo- 
cycles to 1500 kilocycles or from 550 kilocycles to 1600 kilocycles; 
and respondents neither own, operate nor directly or absolutely con- 
trol the plants in which their said products are made or manufac- 
tured. All products sold and offered for sale by respondents were 
and are manufactured in plants owned, operated and controlled by 


others. 


Par. 8. The acts and practices of respondents in using the foregoing 
false, deceptive and misleading statements and representations, have 
had and now have the capacity and tendency to and do mislead and 
deceive a substantial portion of the purchasing public by creating 
the erroneous and mistaken belief that said statements and repre- 
sentations were and are true. As a result of such erroneous beliefs, 
so induced, a substantial number of the purchasing public have pur- 
chased substantial quantities of respondents’ said products. 

Par. 9. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Rerort, FINDINGS AS TO THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 9, 1947, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Radio Kits, Inc., a corporation; Harold Becker, individually and as 
an officer of Radio Kits, Inc., and formerly trading as Radio Kits Co.; 
and Irving Becker and Abraham Becker, individually and as officers 
of Radio Kits, Inc., charging them with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions 
of said act. After respondents filed their answer, testimony and other 
evidence in support of, and in opposition to, the allegations of the 
complaint were introduced before a trial examiner of the Commission 
theretofore duly designated by it, and such testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
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| Thereafter, the proceeding regularly came on for final hearing before 
_the Commission upon the complaint, the answer thereto, testimony 
and other evidence, recommended decision of the trial examiner, and 
_ brief in support of the complaint (no brief having been filed by the 
_ respondents and oral argument not having been requested) ; and the 
_ Commission, having duly considered the matter and being now fully 
| advised in the premises, finds that this proceeding is in the interest 
_ of the public and makes this its findings as to the facts and its con- 
_ clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Radio Kits, Inc., is a corporation or- 
ganized on February 1, 1946, and existing and doing business under 
and by virtue of the laws of the State of New York. . Individual re- 
spondents, Irving Becker, Harold Becker, and Abraham Becker, are 
_ president, vice president, and secretary-treasurer, respectively, of re- 
spondent corporation; and they, acting in their capacities as officers 
of said corporate respondent, contro] and direct its acts, practices, 
and polices. The corporate respondent, on the date of its incorpora- 
tion, succeeded to the business which had been formerly operated 
for more than 1 year prior thereto, by the individual respondent 
- Harold Becker, trading and doing business as Radio Kits Co. Dur- 

ing all of said period, respondents have maintained their offices and 
principal places of business at 120 Cedar Street, New York, N. Y. 
Respondents, during these respective periods, doing business as afore- 
said, have been, and are now, engaged in the offering for sale, sale, 
and distribution of radio parts, assembled and packed into boxes desig- 
nated as “radio kits.” 
Par. 2. Respondents purchase radio parts from various manufac- 
turers throughout the country. These parts are wrapped and labeled 
as separate items and placed in a package or kit, together with a 
diagram identifying each part and instructions on how to assemble 
them into a radio receiving set. Each kit contains 40 to 50 parts, 
including a metal chassis, tube sockets, condensers, resisters, speakers, 
coils, and knobs for adjusting switch and volume controls. Said 
parts, unassembled and packed in a kit or package, are designed to be 
assembled by the purchaser into a complete, operating radio receiving 
set. 
Par. 3. In the course and conduct of their aforesaid business, re- 
spondents cause, and have caused, their radio kits, when sold, to be 
shipped and transported from their place of business in the State 
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of New York to purchasers thereof at their respective points of lo- 
cation in various other States of the United States and in the District 
of Columbia; and maintain, and at all times mentioned herein have 
maintained, a course of trade in said products in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 4. For the purpose of inducing the purchase of their radio 
kits, respondents advertise in magazines distributed throughout the 
United States and in printed circulars, stationery, catalogs, and other 
advertising material, circulated and distributed, or caused to be cir- 
culated and distributed, by them, among the purchasing public 
throughout the United States and in the District of Columbia. Among 
and typical of the statements and representations made by such ad- 
vertising are the following: 

To all students, amateurs, radio men, hospitals and schools: RADIO KITS 
COMPANY offers the various kits described in this circular to fit training pro- 
grams of schools and hospitals. The kits described herein have been carefully 
planned by instructors in cooperation with our engineers. 

Our kits have been designed by one of the leading instructors of our defense 
program... 

Professionally engineered, professionally designed and professional 
looking... 

The kits are designed so that an individual working alone at home 
or in a hospital may be able to build the kits without any outside help 
providing he follows the diagrams and instructions carefully. 

All parts are furnished to build a complete kit, including instruc- 
tions, pictorial diagram and wiring diagram. : 

These receivers tune from 550 ke. to 1500 ke. . 

* *  * tunes from 550 kc. to 1600 ke. 

Kit manufacturers. 

We manufacture complete radio kits. 

Four tube TRF kit complete... 

Build your own radio. . . 

Par. 5. Through the use of the above statements and respresenta- 
tions, and others of similar import and*meaning not set out herein, 
respondents represent, and have represented, directly and by implica- 
tion, that the radio kits sold and distributed by them are designed by 
one of the leading instructors of the national defense program and by 
graduate professional engineers; that any individual will be able to, 
and can, build or construct a complete radio receiving set from the 
parts contained in each kit, without any assistance, provided the dia- 
grams and instructions supplied therewith are carefully followed; 
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that said kits contain all the parts necessary or essential for building 
or constructing a complete radio receiving set; that said kit, when 
assembled into a radio receiving set, will receive standard broadcasts 
from radio transmitters operating on a wave-length frequency of 
from 550 to 1600 kilocycles; and that respondents own, operate, or 
directly and absolutely control the plant or plants in which are pro- 
duced, made, or manufactured the radio parts offered for sale and 
sold by them. 

Par. 6. (a) The aforesaid statements and representations are false 


misleading, and deceptive in the particulars hereinafter set forth, 


(6) There are many persons members of the purchasing public 


| without technical skill or training who cannot build or construct com- 
_ plete radio receiving sets from the radio parts sold by respondents as 
| a radio kit, in the absence of assistance from someone trained or ex- 

| perienced in radio techniques, even if they carefully follow the dia- 


grams and instructions which respondents supply with each of their 


- radio kits. There are also many other persons who do not have sufh- 


cient technical skill and training to enable them to properly read and 
interpret said diagrams and instructions. Such persons will not be 
able to build or construct a complete radio receiving set from re- 
spondents’ radio kits. 

(ec) Respondents do not supply with each and every radio kit sold 
by them each and every part essential, necessary, or usual to the build- 
ing or construction of a complete radio receiving set. 

(d) Not all radio receiving sets assembled, built, or constructed 
from the radio parts which comprise respondents’ radio kits are 
capable of receiving standard broadcasts from radio transmitters 
operating on a wave-length frequency of from 550 to 1600 kilocycles. 

(e) Respondents purchase the component parts, including cabinets 
and other material which go into their radio kits, from manufacturers 
and others who produce and sell said parts. They do not own, oper- 
ate, or control any plant or plants in which any of said parts are 
produced or manufactured, except to the extent that some of the coils 
which they sell and distribute are wound in their place of business 
from wire and upon spools produced by others. 

Par. 7. The use by respondents of the aforesaid false, misleading, 
and deceptive statements, representations, and practices has had, and 
now has, the tendency and capacity to mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that the statements and representations made are true; and 
causes, and has caused, a substantial portion of the purchasing public, 
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because of such erroneous and mistaken belief, to purchase respond- 
ents’ radio parts or kits. 


CONCLUSION 


The acts and practices of respondents as herein found are all to the 
injury and prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. No evidence was adduced as to 
whether or not respondents’ radio kits are designed by one of the 
leading instructors of the national defense program or by graduate 
professional engineers, and consequently no findings are made with 
respect thereto. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ents, testimony and other evidence introduced before a trial examiner 
of the Commission theretofore duly designated by it, recommended 
decision of the trial examiner, and brief in support of the complaint 
(no brief having been filed by respondents and oral argument not hav- 
ing been requested) ; and the Commission having made its findings 
as to the facts and conclusion that the respondents have violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, 'That respondent Radio Kits, Inc., a corporation, its 
officers, representatives, agents, and employees, and respondents Irving 
Becker, Harold Becker, and Abraham Becker, individually and as 
officers of respondent corporation, and respondent Harold Becker, 
individually, trading as Radio Kits Co. or under any other name 
or names, their agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of any radio cabinets and 
parts packed or assembled into a radio kit, do forthwith cease and 
desist from directly or indirectly representing that: 

1. Any member of the purchasing public not having technical skill 
or training will be able to, or can, build or construct a complete radio 
receiving set from one of said radio kits, without assistance, by care- 
fully following the diagrams and instructions supplied by respondents. 

2. Any radio kit is complete unless it contains each and every part 
essential, necessary, or usual to the construction or building of a com- 
plete and finished radio receiving set. 
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3. Radio receiving sets constructed or built from one of said radio 
kits will receive any standard radio broadcast of a wave-length fre- 
quency beyond its actual capacity. 

4. They manufacture radio kits unless and until each of the com- 
ponent parts thereof are produced or manufactured in a factory or 
plant owned, or directly and absolutely controlled, by them. 

[tis further ordered, That the respondents shall within 60 days after 
service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with it. 
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In THE MATTER OF 


A. P. DURHAM TRADING AS HERB PRODUCTS CO. 


COMPLAINT, FINDINGS, AND ORDER IN RHGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5630. Complaint, Dec. 28, 1948—Decision, Jan. 9, 1950 


Where an individual engaged in the interstate sale and distribution of his “Vim 
Herb” preparation, which consisted of a mixture of ordinary irritant laxative 
and bitter ingredients in a sugar-sweetened and volatile oil-flavored vehicle 
of water and alcohol; in advertising the product through newspapers and by 
continuities broadcast over different radio stations and otherwise— 

(a) Represented that constipation and faulty elimination were the cause of 
various bodily ills including, among many others set forth, poor digestion, 
loss of weight, bloating, loss of appetite, irritability, worn-out feeling, head- 
aches, pains in the shoulders, dizzy spells, bad breath, coated tongue, floating 
specks before the eyes, kidney disorders, piles, liver trouble, etc.; and, 

(0) Represented falsely that his said preparation was an adequate and competent 
treatment for constipation ; would correct such condition, and was capable of 
preventing and curing the underlying cause thereof, and of influencing the 
factors which give rise thereto; that said preparation had therapeutic value 
in the treatment of all the above mentioned symptoms and conditions; and 
would make the lazy muscles of the intestine work, cleanse the intestinal 
tract, stimulate the flow of gastric juices, and rid the system of accumulated 
waste ; 

The facts being that its therapeutic efficiency was limited to the therapeutic relief 
afforded by an evacuation, and to said extent in those cases of headaches, 
loss of appetite, bad breath and coated tongue which sometimes accompany 
constipation; and 

(c) Falsely represented that its use would improve the digestion, restore the 
appetite, prevent excessive acid stomach condition, clean or strengthen the 
entire system, restore health, provide energy and build up body resistance to 
influenza, bronchitis, pneumonia and colds, thereby enabling a person to 
ward off attacks of such ailments ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that said representations were 
true, and thereby induce its purchase of said preparation: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constitute unfair and deceptive 
acts and practices in commerce. 


Mr. Morton Nesmith for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that A. P. Durham, indi- 
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vidually and trading as Herb Products Co., hereinafter referred to 
as respondent, has violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrapu 1. Respondent, A. P. Durham, is an individual trading 
and doing business as Herb Products Co., with his office and principal 
place of business located in Anderson, S. C. 

Par. 2. The said respondent is now and has been for several years 
last past, engaged in the business of selling and distributing a certain 
drug preparation as “drug” is defined in the Federal Trade Commis- 
sion Act. The designation used by respondent for his preparation, 
the formula and directions for its use, are as follows: 

Designation: Vim Herb. 


Formula: 
CascarawAT Omaticl== Smee is ree I iit PE Ree he 6% 
ae Senn ay Soluble: = ae 2S eee lian eee rete Sede (Bere 8% 
HGS Gentiah) ROGtIN, Wes Soe se. er ope eA ee 1% 
Hew indiin avbarbe es. bel tous rr som Siw! ee em %% 
LEAN UXO OLDICAM INH IU;-er! OZ 22 eee 0.24 min. 


The above ingredients are in solution in a non-active vehicle, suit- 
ably flavored with a mixture of flavoring oils. 

Directions for Use: 

“As a General Laxative—Adults—A Teaspoonful three times daily 
and one tablespoonful on retiring. Increase or decrease dose accord- 
ing to action on bowels. Children 4 to 12 years Half Adult Dose. 

“Avoid forming habit of taking laxative continuously. In case 
of vomiting, nausea, or severe abdominal pains, indicative of appen- 
dicitis,, avoid all purgatives, cathartics and laxative preparations.” 

The respondent causes said drug preparation when sold to be 
shipped from his place of business in the State of South Carolina 
to dealers and individuals located in various other States of the United 
States and in the District of Columbia. Said dealers in turn sell 
such drug preparation to the general public. Respondent maintains 
and at all times mentioned herein has maintained a course of trade in 
said preparation in commerce between and among the various States 
of the United States and in the District of Columbia. His volume 
of business in said drug preparation in such commerce is substantial. 

Par. 3. In the course and conduct of his business, respondent, sub- 
sequent to March 21, 1938, has disseminated and caused the dissemi- 
nation of certain advertisements concerning said preparation by 
means of the United States mails and by various other means in 
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commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, including but not limited to advertisements inserted in the 
following newspapers on the dates mentioned, as follows: 


The Daily Mail, Anderson, S. C_—August 6, 11, 14, 16, 19, and 
26, 1948; 

The Independent, Anderson, S. C.—May 18, June 4, August 
12 and 28, 1948; 


and on various other dates between September, 1944, and January, 
1945, in the Independent, and in the Daily Mail, both of Anderson, 
South Carolina, and on various other dates in the Spring and Fall 
of 1947 in the Independent and in the Daily Mail of Anderson, South 
Carolina; the Greenville News Piedmont of Greenville, South Caro- 
lina, and the Spartanburg Herald Journal of Spartanburg, South 
Carolina, and by continuities broadcast over radio stations 


WORD—Spartanburg, S. C. 
WRDW— Augusta, Ga. 
WRLC—Tocca, Ga. 
WAIM—Anderson, S. C. 
WFBC—Greenville, S. C. 


during the period from January 1944 and September 1948; and re- 
spondent has disseminated and caused the dissemination of adver- 
tisements concerning said preparation by various means, including 
but not limited to the advertisements referred to above, for the pur- 
pose of inducing and which were likely to induce, directly or indi- 
rectly, the purchase of said preparation in commerce as “commerce” 
is defined in the Federal Trade Commission Act. 

Par. 4. Among the statements and representations contained in 
said advertisements disseminated as aforesaid, are the following: 


Are you underweight? Do you tire easily? Do you lose your patience on 
the spur of the moment and say things you are later sorry for having said? 
Friends, such conditions, in many cases, can be traced to faulty elimination, the 
one ailment that often causes aches and pains, poor digestion, loss of appetite, 
nervousness and that tired, worn-out feeling. But we believe that you can be re- 
lieved of faulty elimination in a reasonably short time and then the other 
ailments should improve. How can you do this? By starting the Vim-Herb 
Treatment. 

Aid your system from the strain and suffering brought on by accumulated 
poison waste, by using Vim Herb, and you too should have better health, just like 
hundreds of folks say they have. 


* * * should be taken long enough to aid in cleansing the thirty feet of in- 
testinal tract. 
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* * * will aid in relieving constipaticn and attendant ills, such as: gas and 
stomach pains; poor digestion and many other similar ailments that are caused 
or aggravated by faulty elimination. 

If you are suffering some type of a1 organic disorder brought on by faulty 
elimination, start the Vim Herb treatment today. 

* * * perhaps you too can enjoy better health by starting the Vim Herb 
treatment. 

Start the Vim Herb treatment today and we believe you will soon be on the 
road to health. 

If faulty elimination is causing you to suffer with poor digestion, headaches, 
pains in the shoulders, chest and back; loss of appetite; sluggishness or that 
tired, all-in feeling, then we believe Vim Herb will help relieve you of this 
condition. These are all symptoms warning you that your system is in need 
of a medicine that will aid in bringing relief to such a dangerous condition. 

* * * will help cleanse and strengthen the mail organs of the body, thus 
bringing aid to these vital organs in their timely duties. 

* * * will aid you to have better health if you are suffering bilious attacks, 
nervousness, backaches, pains in the shoulders, chest and arms, loss of appetite 
and perhaps other aches and pains, if brought on by faulty elimination, because 
after this fine medicine aids Nature in relieving your system of the acgumulated | 
poison waste brought on by faulty elimination, the main organs of your body are 
then relieved and at the same time, help to carry on their duties, thus your 
system will be in better condition to ward off sickness. ; 

If you are suffering with bilious attacks, loss of appetite; poor digestion and 
perhaps loss of energy, due to and aggravated by constipation * * * get a bottle 
of Vim Herb * * * soon you should feel like a different person. Digestion 
improves, appetite returns, and you get more energy and strength from the 
food you eat after Vim Herb helps Nature relieve your system of the accumulated 
poison waste caused by constipation. 

If there are any of you who seem to be suffering from some disorder caused by 
faulty elimination, which may be sapping your energy and strength, start the 
Vim Herb treatment. Let this modern laxative with the tonic ingredients, 
help relieve your system of the strain and suffering brought on by improper 
elimination and then you should be in a better condition to do your work. You 
know, Neighbors, age itself, is a factor in slowing-up the tiny organs of your 
system and they sometimes need assistance in carrying on their daily duties. 

Are you bothered with headaches, dizzy spells, indigestion attacks and perhaps 
other similar ailments caused from faulty elimination? If so, no doubt the reason 
for your suffering is due to a run-down condition, which usually prevails when 
faulty elimination exists. Vim Herb * * * is bringing relief to hundreds who 
were troubled with headaches, dizziness, poor digestion caused by constipation. 

* * * the accumulated poisons, if allowed to remain in your system, can and 
often do cause serious troubles. * * * start the Vim Herb treatment today. 
Get satisfying relief from constipation and soon the many ailments caused from 
this condition should be relieved also. Remember, Vim Herb is a proven remedy ; 
one that’s helped hundreds of sufferers of constipation back to better health. So, 
if you or any member of your family are suffering from improper elimination, 
go to the nearest drug counter and ask for Vim Herb. Start on the road to 


health and happiness today, the Vim Herb way. 
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Vim Herb aids free bowel movement, aids in cleansing the intestinal tract; 
helps restore the appetite, as it is a preparation especially for constipation and 
the relief of attendant ills, after which you should have more strength and you 
should be in a better condition to ward off cold and flu germs. 

BAD BREATH—COATED TONGUE—DIZZY FEELING THAT IS THH 
WARNING. 

A serious complication may develop. Vim Herb is generally recognized as a 
good laxative with tonic ingredients. Most upsets in health are attributed to 
improper functioning of elimination organs, in many cases caused from faulty 
elimination... Therefore, why not try the medicine that so many people are 
talking about? 

TROUBLED WITH ACIDOSIS? 

Help your stomach fight the acid condition. It is easy . . . stimulate the flow 
of gastric juice in your stomach by letting Vim Herb aid your system from 
constipation—then your other organs should function more properly. 

DONT LET HOT WEATHER GET YOU DOWN. VIM HERB HELPS 
PROVIDE THE NEEDED ENERGY. 

The fact that you are tired and without your usual pep is no sign that you are 
lazy. Perhaps it’s constipation. But it is a sign that you need quick, revitalizing 
energy. If so you can easily overcome this condition. Try Vim Herb * * *, 

* * * a good medicine to use in fighting off the cold and flu germs which are 
attacking so many people now. Be on the safe side * * * Start the Vim 
Herb treatment today and we believe you will be less apt to catch a cold or 
flu, because your system will then have more resistance in throwing off the 
cold and flu germs. 

If you suffer from constipation and attending ills, such as gas, bloating, acid 
indigestion, dizzy spells, coated tongue and bad breath, you will find Vim Herb 
the ideal laxative. This herb laxative with tonic ingredients added makes the 
lazy muscles of the intestines active. Most people when constipated need the 
tonic ingredients of Vim Herb. 

It will relieve you of that tired, sluggish feeling often caused or aggravated by 
constipation. Regain your lost pep and vitality by taking Vim Herb. 

Vim Herb, the popular herb laxative, with stomachics added stimulates the 
lazy muscles of the intestines to activity. Many people when constipated need 
the stomachies as well as the laxative effect Vim Herb supplies. 

OLD FOLKS ATTENTION— 

Do you feel tired, worn-out, pepless, depressed, nervous, irritable, bilious, see 
floating specks before your eyes, gas on stomach, indigestion, heartburn, full- 
ness after meals, pains under your ribs, in back and legs; if so, these symptoms 
indicate that there is something wrong. You too may be suffering that dreaded 
ailment constipation * * * try Vim Herb. 

A gradual accumulation of waste matter is dangerous. The elimination organs 
must function properly to avoid constipation which in some cases brings about 
stomach trouble, acid indigestion, biliousness, backache, liver trouble, weak kid- 
neys, piles and tired, worn-out run down condition. Vim Herb makes the lazy 
muscles of the intestines active and promotes proper elimination. 

Winter diseases—Flu and Colds, sometimes cause Constipation, Biliousness, 
Kidney Disorders and other serious ailments. Don’t drag around from day to 
day. Take this medicine that has helped thousands right here at home. Results 
guaranteed. 


we 
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Keep Your System Cleansed with Vim Herb. 

HEALTH IS YOUR GREATEST ASSET. GIVE HIM VIM HERB LAXA- 
TIVE WITH TONIC INGREDIENTS. 

KEEP YOUR SYSTEM CLEAN DURING FLU EPIDEMICS. A WEAK RUN- 
DOWN SYSTEM OFTEN PAVES THE WAY NOT ONLY FOR INFLUENZA 
BUT BRONCHITIS AND PNEUMONIA ALSO MANY OTHER SERIOUS ILLS. 
BUILD UP YOUR BODY RESISTANCE WITH VIM HERB. 

Authorities claim that constipation in many cases is the cause of stomach dis- 
orders and numerous other complaints of the human system. Hundreds have 
testified that they suffer with constipation, indigestion, gas on stomach, coated 
tongue, no appetite, no vitality, but by the aid of medicine eliminating the poison- 
ous waste matters from the system through its free action on the bowels, they 
now owe their good health to its use and once more enjoy hearty meals without 
any ill effects and no longer suffer with the most common ailment of the day, 
constipation. If you want to enjoy good health you must free yourself from the 
clutches of constipation. 

Par. 5. Through the use of the advertisements hereinabove set forth 
and others of the same import not specifically set out herein, respond- 
ent has represented that constipation and faulty elimination are the 
cause of various bodily ills including poor digestion, loss of weight, 
bloating, acid indigestion, heartburn, fullness after meals, loss of appe- 
tite, nervousness, irritability, loss of energy, tiring easily, a worn-out 
feeling, stomach trouble including gas and stomach pains, headaches, 
pains in the shoulders, chest, back, arms, under the ribs and in the 
legs, sluggishness, bilious attacks, dizzy spells, bad breath, coated 
tongue, a depressed feeling, floating specks before the eyes, weak kid- 
neys and kidney disorders, piles, liver trouble, and many other similar 
ailments; that Vim Herb is an adequate and competent treatment for 
constipation; that it will correct such condition; that it is capable of 
preventing and curing the underlying causes of constipation and of 
influencing the factors which give rise to such condition; and that said 
preparation has therapeutic value in the treatment of all of the above- 
mentioned symptoms and conditions; that it will make the lazy muscles 
of the intestines work, cleanse the intestinal tract, stimulate the flow 
of gastric juices and rid the system of accumulated poison waste; that 
its use will improve the digestion, restore the appetite, prevent an 
excessive acid stomach condition, clean and strengthen the entire sys- 
tem, restore health, act as a tonic, provide energy and build up the 
system and body resistance to influenza, bronchitis, pneumonia and 
colds thereby enabling a person to ward off an attack of these ailments. 

Par. 6. Said advertisements are misleading in material respects 
and are false advertisements as that term is defined in the Federal 
Trade Commission Act. In truth and in fact, Vim Herb is a mixture 
of ordinary irritant laxative and bitter ingredients in a sugar sweet- 
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ened and volatile oil flavored vehicle of water and alcohol. Its ther- 
apeutic efficacy is limited to the temporary relief afforded by an 
evacuation of the bowels. It-is incapable of preventing or curing the 
underlying causes of constipation or to in any way favorably influ- 
ence the several factors which give rise to this condition. It does not 
activate or stimulate lazy intestinal muscles in the sense of restoring 
their normal functions, its use simply results in an irritation to which 
the musculature responds with a bowel movement to expel the irritant. 
It will not cleanse the intestinal tract; will not appreciably stimulate 
_ the flow of gastric juices nor will it relieve the system of accumulated 
poison waste. , 

Headache, loss of appetite, bad breath and coated tongue, may, and 
sometimes do, accompany irregularity of bowel movement. ‘The other 
symptoms and conditions referred to in Paragraph Five and kindred 
symptoms and conditions are not caused by constipation and would 
not be improved or corrected by this preparation. Headache, loss of 
appetite, bad breath and coated tongue are frequently caused by and 
associated with many ailments that have no relation to or connection 
with constipation or irregularity of bowel movement and when caused 
by any condition other than constipation, Vim Herb would be of no 
value in the treatment thereof. When headache, loss of appetite, bad 
breath and coated tongue are caused by or associated with constipation 
the use of this preparation will have no value in the treatment thereof 
other than the temporary relief afforded by an evacuation of the 
bowels. 

Vim Herb contains ingredients which may under proper and ade- 
quate directions act as a bitter tonic or stomachic. The directions for 
use are improper and inadequate, however, in that they do not specify 
that said preparation must be taken shortly before meals in order to 
act as a bitter tonic or stomachic. When taken at any other time, 
Vim Herb will not act as a bitter tonic or stomachic. Regardless of 
when taken, said preparation will not improve the digestion, prevent 
an excessive acid stomach condition, clean or strengthen the system, 
restore health, provide energy or build up the system or body resist- 
ance. Its use is of no value in warding off attacks of influenza, 
bronchitis, pneumonia or colds. 

Par. 7. The use by the respondent of the aforesaid statements and 
representations disseminated as aforesaid, has had and now has a 
tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that all 
of such statements are true, and to induce a substantial portion of the 
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purchasing public, because of such erroneous and mistaken belief, to 
purchase said medicinal preparation Vim Herb. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facrs, aNp Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 28, 1948, issued and 
thereafter served its complaint in this proceeding upon respondent, 
A. P. Durham, an individual trading as Herb Products Co., charging 
said respondent with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. On January 
26, 1949, the respondent filed his answer, in which answer he admit- 
ted all the material allegations of fact set forth in said complaint and 
waived all intervening procedure and further hearing as to said facts. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint and the answer thereto, and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its conclu- 
sion drawn therefrom: : 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, A. P. Durham, is an individual trading 
and doing business as Herb Products Co., with his office and principal 
place of business located in Anderson, S. C. 

Par. 2. The said respondent is now, and has been for several years 
last past, engaged in the business of selling and distributing a certain 
drug preparation, as “drug” is defined in the Federal Trade Commis- 
sion Act. The designation used by respondent for his preparation, 
the formula, and the directions for use of the preparation are as 
follows: 

Designation: Vim Herb 


Formula: 
@ascarates ronia Cleat Sek Ue 2 ON Cae SE 6% 
Wop. Nential Soluble Soe SoBe we eee 8% 
HE, (Gen tianeRooren, Mle. sso sea-2- fe a A ee Ye %o 
Heng ane ubaT poe ee ne 4% 


FF. EB: Nux Vomica N. F. per oz—-_--_-__---------------+-- 0. 24 min. 
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The above ingredients are in solution in a non-active nae; suit- 
ably flavored with a mixture of flavoring oils. 

Directions for Use: 

“Asa General Laxative—Adults—A Teaspoonful three times daily 
and one tablespoonful on retiring. Increase or decrease dose accord- 
ing to action on bowels. Children 4 to 12 years Half Adult Dose. 

“Avoid forming habit of taking laxative continuously. In case of 
vomiting, nausea, or severe abdominal pains, indicative of appendicitis, 
avoid all purgatives, cathartics and laxative preparations,” 

The respondent causes said drug preparation when sold to be shipped 
from his place of business in the State of South Carolina to dealers 
and individuals located in various other States of the United States 
and in the District of Columbia. Said dealers in turn sell such drug 
preparation to the general public. Respondent maintains and at all 
times mentioned herein has maintained a course of trade in said 
preparation in commerce between and among the various States of the 
United States and in the District of Columbia. His volume of busi- 
ness in said drug preparation in such commerce is substantial. 

Par. 3. In the course and conduct of his business, respondent, sub- 
sequent to March 21, 1938, has disseminated and caused the dissemina- 
tion of certain advertisements concerning said preparation by means 
of the United States mails and by various other means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, includ- 
ing but not limited to advertisements inserted in the following news- 
papers on the dates mentioned, as follows: 


The Daily Mail, Anderson, S. C.—August 6, 11, 14, 16, 19, and 
26, 1948; 

The Independent, Anderson, S. C.—May 18, June 4, August 12 
and 28, 1948; 


and on various other dates between September 1944 and January 1945 
in the Independent and in the Daily Mail, both of Anderson, South 
Carolina, and on various other dates in the Spring and Fall of 1947 
in the Independent and in the Daily Mail of Anderson, South Caro- 
line, and Greenville News Piedmont of Greenville, South Carolina, 
and the Spartanburg Herald Journal of Spartanburg, South Carolina, 
and by continuities broadcast over radio stations 


WORD-—Spartanburg, S. C. 
WRDW—Augusta, Ga. 
WRLC—Toccoa, Ga. 
WAIM—Anderson, S. C. 
WFBC—Greenville, S. C. 
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during the period from January 1944 and September 1948; and 
respondent has disseminated and caused the dissemination of adver- 
tisements concerning said preparation by various means, including 
but not limited to the advertisements referred to above, for the purpose 
of inducing and which were likely to induce, directly or indirectly, 
the purchase of said preparation in commerce as “commerce” is defined 
in the Federal Trade Commission Act. . 

Par. 4. Among the statements and representations contained in 
said advertisements disseminated and caused to be disseminated, as 
and for the purposes hereinabove set out, have been the following: 


Are you underweight? Do you tire easily? Do you lose your patience on 
the spur of the moment and say things you-are later sorry for having said? 
Friends, such conditions, in many cases, can be traced to faulty elimination, the 
one ailment that often causes aches and pains, poor digestion, loss of appetite, 
nervousness and that tired, worn-out feeling. But we believe that you can be 
relieved of faulty elimination in a reasonably short time and then the other ail- 
ments should improve. How can you do this? By starting the Vim-Herb Treat- 
ment. 

Aid your system from the strain and suffering brought on by accumulated 
poison waste, by using Vim Herb, and you too should have better health, just. 
like hundreds of folks say they have. 

* %* * should be taken long enough to aid in cleansing the thirty feet of 
intestinal tract. . 

* * %* will aid in relieving constipation and attendant ills, such as: gas 
and stomach pains; poor digestion and many other similar ailments that are 
caused or aggravated by faulty elimination. 

If you are suffering some type of an organic disorder brought on by faulty 
elimination, start the Vim Herb treatment today. 

* * * perhaps you too can enjoy better health by starting the Vim Herb 
treatment. 

Start the Vim Herb treatment today and we believe you will soon be on the 
road to health. 

If faulty elimination is causing you to suffer with poor digestion, headaches, 
pains in the shoulders, chest and back; loss of appetite; sluggishness or that 
tired, all-in feeling, then we believe Vim Herb will help relieve you of this con- 
dition. These are all symptons warning you that your system is in need of a 
medicine that will aid in bringing relief to such a dangerous condition. 

* * * will help cleanse and strengthen the main organs of the body, thus 
bringing aid to these vital organs in their timely duties. 

* * * will aid you to have better health if you are suffering bilious attacks, 
nervousness, backaches, pains in the shoulders, chest and arms, loss of appetite 
and perhaps other aches and pains, if brought on by faulty elimination, because 
after this fine medicine aids Nature in relieving your system of the accumulated 
poison waste brought on by faulty elimination, the main organs of your body are 
then relieved and at the same time, helped to carry on their duties, thus your 
system will be in better condition to ward off sickness. 

If you are suffering with bilious attacks, loss of appetite; poor digestion and 
perhaps loss of energy, due to and aggravated by constipation Fes Seed 
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bottle of Vim Herb * * * goon you should feel like a different person. 
Digestion improves, appetite returns, and you get more energy and strength 
from the food you eat after Vim Herb helps Nature relieve your system of the 
accumulated poison waste-caused by constipation. 

If there are any of you who seem to be suffering from some disorder caused 
by faulty elimination, which may be sapping your energy and strength, start 
the Vim Herb treatment. Let this modern laxatiye with the tonic ingredients, 
_ help relieve your system of the strain and suffering brought on by improper 
elimination and then you should be in a better condition to do your work. You 
know, Neighbors, age itself, is a factor in slowing-up the tiny organs of your 
system and they sometime need assistance in carrying on their daily duties. 

Are you bothered with headaches, dizzy spells, indigestion attacks and perhaps 
other similar ailments caused from faulty elimination? If so, no doubt the 
reason for your suffering is due toa rundown condition, which usually prevails 
when faulty elimination exists. Vim Herb * * * is bringing relief to hun- 
dreds who were troubled with headaches, dizziness, poor digestion caused by 
constipation. 

* * * the accumulated poisons, if allowed to remain in your system, can 
and often do cause serious troubles. * * * start the Vim Herb treatment 
today. Get satisfying relief from constipation and soon the many ailments 
caused from this condition should be relieved also. Remember, Vim Herb is a 
proven remedy; one that’s helped hundreds of sufferers of constipation back to 
better health. So, if you or any member of your family are suffering from im- 
proper elimination, go to the nearest drug counter and ask for Vim Herb. Start 
on the road to health and happiness today, the Vim Herb way. 

Vim Herb aids free bowel movement, aids in cleansing the intestinal tract; 
helps restore the appetite, as it is a preparation especially for constipation and 
the relief of attendant ills, after which you should have more strength and you 
should be in a better condition to ward off cold and flu germs. 

BAD BREATH—COATED TONGUE—DIZZY FEELING THAT IS THE 
WARNING. 

A serious complication may develop. Vim Herb is generally recognized as a 
good laxative with tonic ingredients. Most upsets in health are attributed to 
improper functioning of elimination organs, in many cases caused from faulty 
elimination. Therefore, why not try the medicine that so many people are talking 
about? 

TROUBLED WITH ACIDOSIS? 

Help your stomach fight the acid condition. It is easy ... stimulate the flow 
of gastric juice in your stomach by letting Vim Herb aid your system from 
constipation—then your other organs should function more properly. 

DON’T LET HOT WEATHER GET YOU DOWN. VIM HERB HELPS PRO- 
VIDE THE NEEDED ENERGY. 

The fact that you are tired and without your usual pep is no sign that you are 
lazy. Perhaps it’s constipation. But it is a sign that you need quick, revitalizing 
energy. Is so you can easily overcome this condition. Try Vim Herb * * *, 

* * * a good medicine to use in fighting off the cold and flu germs which are 
attacking so many people now. Be on the safe side * * * Start the Vim 
Herb treatment today and we believe you will be less apt to catch a cold or flu, 


because your system will then haye more resistance in throwing off the cold and 
flu germs. ‘ 
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If you suffer from constipation and attending ills, such as gas, bloating, acid 
indigestion, dizzy spells, coated tongue and bad breath, you will find Vim Herb the 
ideal laxative. This herb laxative with tonic ingredients added makes the lazy 
muscles of the intestines active. Most people when constipated need the tonic 
ingredients of Vim Herb. \ 

It will relieve you of that tired, sluggish feeling often caused or aggravated by 
constipation. Regain your lost pep and vitality by taking Vim Herb. 

Vim Herb, the popular herb laxative with stomachics added stimulates the 
Jazy muscles of the intestines to activity. Many people when constipated need 
the stomachics as well as the laxative effect Vim Herb supplies. 

OLD FOLKS ATTENTION— 

Do you feel tired, worn-out, pepless, depressed, nervous, irritable, bilious, see 
floating specks before your eyes, gas on stomach, indigestion, heartburn, fullness 
afier meals, pains under your ribs, in back and legs; if so, these symptoms indicate 
that there is something wrong. You too may be suffering that dreaded ailment 
constipation * * * try Vim Herb. 

A gradual accumulation of waste matter is dangerous. The elimination organs 
must function properly to avoid constipation which in some cases brings about 
stomach trouble, acid indigestion, biliousness, backache, liver trouble, weak 
kidneys, piles and tired, worn-out run down condition. Vim Herb makes the lazy 
muscles of the intestines active and promotes proper elimination. 

Winter diseases—Flu and Colds, sometimes causes Constipation, Biliousness, 
Kidney Disorders and other serious ailments. Don’t drag around from day to 
day. Take this medicine that has helped thousands right here at home. Results 
guaranteed. 

Keep Your System Cleansed with Vim Herb. 

HEALTH IS YOUR GREATEST ASSET. GIVE HIM VIM HERB LAXATIVE 
WITH TONIC INGREDIENTS. 

KEEP YOUR SYSTEM CLEAN DURING FLU EPIDEMICS. A WEAK RUN- 
DOWN SYSTEM OFTEN PAVES THE WAY NOT ONLY FOR INFLUENZA 
BUT BRONCHITIS AND PNEUMONIA ALSO MANY OTHER SERIOUS ILLS. 
BUILD UP YOUR BODY RESISTANCE WITH VIM HERB. 

Authorities claim that constipation in many cases is the cause of stomach dis- 
orders and numerous other complaints of the human system. Hundreds have 
testified that they suffer with constipation, indigestion, gas on stomach, coated 
tongue, no appetite, no vitality, but by the aid of medicine eliminating the poison- 
ous waste matters from the system through its free action on the bowels, they now 
owe their good health to its use and once more enjoy hearty meals without. any 
ill effects and no longer suffer with the most common ailment of the day, constipa- 
tion. If you want to enjoy good health you must free yourself from the clutches 
of constipation. 

Par. 5. Through the use of the advertisements containing the afore- 
said statements and representations, and others of the same import, 
respondent has represented that constipation and faulty elimination 
are the causes of various bodily ills including poor digestion, loss of 
weight, bloating, acid indigestion, heartburn, fullness after meals, loss 
of appetite, nervousness, irritability, loss of energy, tiring easily, a 
worn-out feeling, stomach trouble including gas and stomach pains, 


358 FEDERAL TRADE COMMISSION DECISIONS 
Findings: AGE ae 


headaches, pains in the shoulders, chest, back, arms, under the ribs and 
in the legs, sluggishness, bilious attacks, dizzy spells, bad breath, coated 
tongue, a depressed feeling, floating specks before the eyes, weak 
kidneys and kidney disorders, piles, liver trouble, and many other 
similar ailments; that Vim Herb is an adequate and competent treat- 
ment for constipation; that it will correct such condition; that it is 
capable of preventing and curing the underlying causes of constipation 
and of influencing the factors which give rise to such conditions; and 
that said preparation has therapeutic value in the treatment of all of 
the above-mentioned symptoms and conditions; that it will make the 
lazy muscles of the intestines work, cleanse the intestinal tract, stimu- 
late the flow of gastric juices and rid the system of accumulated poison 
waste; that its use will improve the digestion, restore the appetite, 
prevent an excessive acid stomach condition, clean and strengthen the 
entire system, restore health, provide energy and build up the system 
and body resistance to influenza, bronchitis, pneumonia, and colds, 
thereby enabling a person to ward off an attack of these ailments. 

Par. 6. The aforesaid preparation is a mixture of ordinary irritant 
laxative and bitter ingredients in a sugar sweetened and volatile oil 
flavored vehicle of water and alcohol. Its therapeutic efficacy is lim- 
ited to the temporary relief afforded by an evacuation of the bowels. 
It is incapable of preventing or curing the underlying causes of con- 
stipation or favorably influencing in any way the several factors 
which give rise to this condition. It does not activate or stimulate 
lazy intestinal muscles in the sense of restoring their normal functions, 
its use simply results in an irritation to which the musculature re- 
sponds with a bowel movement to expel the irritant. It will not cleanse 
the intestinal tract; will not appreciably stimulate the flow of gastric 
juices nor will it relieve the system of accumulated poison waste. 

Headache, loss of appetite, bad breath, and coated tongue may, and 
sometimes do, accompany irregularity of bowel movement. The other 
symptoms and conditions referred to in paragraph 5 and kindred 
symptoms and conditions are not caused by constipation and would 
rot be improved or corrected by this preparation. Headache, loss of 
appetite, bad breath, and coated tongue are frequently caused by and 
associated with many ailments that have no relation to or connection 
with constipation or irregularity of bowel movement and when caused 
by any condition other than constipation, Vim Herb would be of no 
value in the treatment thereof. When headache, loss of appetite, bad 
breath, and coated tongue are caused by or associated with constipa- 
tion the use of this preparation will have no value in the treatment 
thereof other than the temporary relief afforded by an evacuation of 
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the bowels. Said preparation will not improve the digestion, prevent 
an excessive acid stomach condition, clean or strengthen the system, 
restore health, provide energy, or build up the system or body re- 
sistance. Its use is of no value in warding off attacks of influenza, 
bronchitis, pneumonia, or colds. 

Par. 7. The Commission therefore finds that the respondent’s 
claims for and representations concerning the preparation “Vim 
Herb,” as set forth in paragraph 5 hereof, are false, misleading, and 
deceptive. 

Par. 8. The use by the respondent of the aforesaid false advertise- 
ments has had and now has a tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the er- 
roneous and mistaken belief that the representations made in said 
advertisements are true, and to induce a substantial portion of the 
purchasing public, because of such erroneous and mistaken belief, to 
purchase said preparation. 


CONCLUSION 


The acts and practices of respondent, as herein found, are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer the respondent admitted all of the mate-_ 
rial allegations of fact set forth in the complaint and waived all 
intervening procedure and further hearing as to said facts; and the 
Commission having made its findings as to the facts and its conclu- 
sion that the respondent has violated the provisions of the Federal 
Trade Commission Act: 

It is ordered, That the respondent, A. P. Durham, individually and 
trading as Herb Products Co. or any other name, his agents, repre- 
sentatives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution 
of respondent’s drug preparation designated “Vim Herb,” or any 
preparation of substantially similar composition or possessing sub- 
stantially similar properties under whatever name sold, do forthwith 
cease and desist from: 

(1) Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce as “commerce” is 
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defined in the Federal Trade Commission Act, any advertisement 
which represents directly or by implication: 

(a) That said preparation will prevent or is a cure or remedy for 
constipation or any of the causes of constipation; or that it has any 
therapeutic value in the treatment of any of the symptoms thereof 
in excess of the temporary relief afforded by its laxative action. 

(0) That said preparation is a cure or remedy or a competent or 
effective treatment of poor digestion, loss of weight, heartburn, bloat- 
ing, acid indigestion, fullness after meals, nervousness, irritability, 
loss of energy, tiring easily, stomach trouble including gas or stomach 
pains, a worn-out feeling, pains in the shoulders, chest, back, arms, 
under the ribs, or in the legs, sluggishness, bilious attacks, dizzy spells, 
a depressed feeling, floating specks before the eyes, weak kidneys or 
kidney disorders, piles, or liver trouble. 

(c) That said preparation is a cure or remedy for headache, loss of 
appetite, bad breath, or coated tongue; or that it is a competent or 
effective treatment of such conditions in excess of the temporary 
relief afforded by an evacuation of the bowels in those cases in which 
such conditions are caused by and associated with constipation. 

(d) That said preparation will restore the normal functions of the 
intestinal muscles, cleanse the intestinal tract, appreciably stimulate 
the flow of gastric juices, or rid the system of accumulated poison 
waste. 

(e) That said preparation will improve the digestion, prevent an 
excessive acid stomach condition, clean or strengthen the system, re- 
store health, provide energy, or build up body resistance to, or have 
any effect in warding off, attacks of influenza, bronchitis, pneumonia, 
or colds. 

(2) Disseminating or causing to be disseminated any advertisement, 
by any means, for the purpose of inducing or which is likely to in- 
duce, directly or indirectly, the purchase of said preparation in com- 
merce as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement contains any representation prohibited in 
paragraph (1) hereof. 

It is further ordered, That respondent shall, within 60 days after 
the service upon him of this order, file with ie Commission a report 
in writing, setting forth the manner and detail in which he has com- 
plied with this order. 
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BABIGLO CO., INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 i 


Docket 5652. Complaint, Apr. 26, 1949—Decision, Jan. 11, 1950 


Where a corporation, and its two officers who formulated and controlled its 
policies, acts and practices, engaged in the interstate sale and distribu- 
tion of soap products— 

(a) Represented through the statement “made with 100 percent genuine im- 
ported olive oil castile soap’, on the wrappers of their “Kent Castile Soap” 
that the only oil used in the manufacture thereof was olive oil; when in 
fact none was used; 

(6) Represented through the statement “rich in olive oil” on their ‘“Babiglo Cas- 
tile” that said product contained significant quantities of said substance; 
the facts being it contained none nor was olive oil used in its manufacture; 

(c) Falsely represented through the use of the word “Hospital” in the name 
of its ‘““Hospital Brand Castile Soap” on the wrapper, that said product had 
been approved or endorsed by a hospital; and 

(d) Falsely represented through the use of the words “Dr. Beck” in the name - 
of its ‘Dr. Beck’s Germicidal Soap”, that said product was made from a 
formula or under the supervision of a doctor ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the public and thereby induce its purchase of their said products; and with 
the result of placing in the hands of purchasers of such products for resale 
a means and instrumentality whereby they might mislead and deceive said 
public as to the actual composition of said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


Mr. B. G. Wilson for the Commission. 
Mr. Solomon Popkin, of New York City, for respondents. 


ComPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Babiglo Co., Inc., 
a corporation, and Louis Fundler and Carrie Fundler, individually 
and as officers of Babiglo Co., Inc., a corporation, hereinafter referred 
to as respondents, have violated the provisions of said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 
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Paracrapy 1. Respondent Babiglo Co., Inc., is a corporation or- 
ganized and existing and doing business lider. and by virtue of the 
laws of the State of New York. Respondents, Louis Fundler and 
Carrie Fundler, are individuals and are president, and secretary and 
treasurer, respectively, of the corporate respondent. These individ- 
uals formulate, direct and control the policies, acts and practices of 
the corporate respondent. The office and principal place of business 
of both corporate respondent and individual respondents is located 
at 120 West Twentieth Street, New York, N. Y. 

Par. 2. The respondent Babiglo Co., Inc., and individual Fad: 
ents, Louis Fundler and Carrie Bpsdlias are now, and have been for 
Feueiel years last past, engaged in the business a offering for sale, 
sale and distribution of soap products among them being those desig- 
nated as “Kent Castile Soap,” “Babiglo Castile,” “Hospital Brand Cas- 
tile Soap” and “Dr. Beck’s Germicidal Soap.” 

The respondents cause and have caused the aforesaid products 
when sold to be transported from their aforesaid place of business to 
. purchasers thereof at their respective points of location in various 
States of the United States. 

The respondents maintain and at all times mentioned herein have 
maintained a course of trade in said products in commerce among and 
between the various States of the United States. 

Par. 8. In the course and conduct of their business and for the pur- 
pose of inducing the purchase of their said products, the respondents 
have caused to be prirted on the wrappers enclosing their various 
kinds of soap products, the following statements and designations: 


On Kent Castile Soap—“Made with 100% Genuine Imported 
Olive Oil Castile Soap.” 

On Babiglo Castile—“Rich in Olive Oil.” 

On Hospital Brand Castile Soap—‘Hospital Brand Castile 
Soap. Rich in Olive Oil. Selected for Purity. Absolute 
Purity Guaranteed. Suitable for The Most Tender Skin.” 


In addition to the foregoing practices, respondents imprint on the 
wrappers of another soap, the words “Dr. Beck’s Germicidal Soap.” 
Par. 4. Through the use of the aforesaid statements and designa- 
tions respondents represent that the only oil used in the manufacture 
of Kent Castile Soap is olive oil; that the Babiglo Castile contains 
significant quantities of olive oil. Further, through the use of the 
word “Hospital” as a part of the name Hospital Brand Castile Soap 
and the words “Dr. Beck” as a part of the name Dr. Beck’s Germicidal 
Soap, respondents represent, respectively, that said Hospital Brand 


BABIGLO CO., INC., ET AL. 363 
361 Findings 


Castile Soap is approved or endorsed by a hospital or hospitals and 
that Dr. Beck’s Germicidal Soap is made from a formula or under 
the supervision of a doctor. 

Par. 5. The foregoing statements and designations are false, mis- 
leading and deceptive. In truth and in fact, olive oil is not used in 
the manufacture of Kent Castile Soap. There is no olive oil in - 
Babiglo Castile and olive oil is not used in its manufacture. Hospital 
Brand Castile Soap has not been approved or endorsed by a hospital 
and Dr. Beck’s Germicidal Soap is not made from a formula or under 
the supervision of a doctor. 

Par. 6. The use by respondents of the aforesaid false, deceptive and 
misleading statements and representations has had and now has the 
tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that the 
statements and representations are true and causes a substantial por- 
tion of the public because of such erroneous and mistaken belief, to 
purchase respondents’ said products. Said acts and practices of re- 
spondents also place in the hands of purchasers of said products for 
resale a means and instrumentality whereby they may mislead and 
deceive the purchasing public as to the actual composition of said 
products. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frypines as to THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 26, 1949, issued and there- 
after served upon the respondents named in the caption hereof its 
complaint, charging said respondents with the use of unfair and 
deceptive acts and practices in commerce in violation of the provi- 
sions of that act. On May 27, 1949, the respondents filed their joint 
answer to said complaint, and in such answer they admitted all of 
the material allegations of fact set forth in the complaint and waived 
all intervening procedure and further hearing as to said facts. There- 
after, this proceeding regularly came on for final hearing before the 
Commission upon the complaint and the answer thereto; and the Com- 
mission, having duly considered the matter and-being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conc|nsion 
drawn therefrom. 
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-Paracrari 1. The respondent, Babiglo Co., Inc., is a corporation 
organized and existing and doing business under and by virtue of the 
laws of the State of New York. The respondents, Louis Fundler and 
Carrie Fundler, are individuals and are president, and secretary and 
treasurer, respectively, of the corporate respondent. These individ- 
uals formulate, direct and control the policies, acts and practices of 
the corporate respondent. The office and principal place of business 
of both the corporate respondent and the individual respondents is 
located at 120 West Twentieth Street, New York, N. Y. 

Par. 2. The corporate respondent, Babiglo Co., Inc., and the in- 
dividual respondents, Louis Fundler and Carrie Fundler, are now, and 
for several years last past they have been, engaged in the business of 
offering for sale, and in the sale and distribution of soap products. 
Among such products are those designated by the respondents as “Kent 
Castile Soap,” “Babiglo Castile,” “Hospital Brand Castile Soap” and 
“Dr. Beck’s Germicidal Soap.” 

The respondents cause and have caused the aforesaid products, when 
sold, to be transported from their place of business in the State of 
New York to purchasers thereof at their respective points of location 
in various States of the United States. The respondents maintain, 
and at all times mentioned herein have maintained, a course of trade in 
said products in commerce among and between the various States of 
the United States. 

Par. 3. In the course and conduct of their business and for the pur- 
pose of inducing the purchase of their products, the respondents have 
caused to be printed on the wrappers enclosing their various kinds of 
soap products the following statements and designations; 


On Kent Castile Soap—Made with 100% Genuine Imported 
Olive Oil Castile Soap.” 

On Babiglo Castile—“Rich in Olive Oil.” 

On Hospital Brand Castile Soap—“Hospital Brand Castile 
Soap. Rich in Olive Oil. Selected for Purity. Absolute 
Purity Guaranteed. Suitable for The Most Tender Skin.” 


In addition to the foregoing practices, the respondents imprint on 
the wrappers of another soap the words “Dr. Beck’s Germicidal Soap.” 

Par. 4. Through the use of the aforesaid statements and designa- 
tions the respondents represent that the only oil used in the manu- 
facture of Kent Castile Soap is olive oil, and that Babiglo Castile 
contains significant quantities of olive oil. Further, through the use 
of the word “Hospital” as a part of the name Hospital Brand Castile 
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Soap and the words “Dr. Beck” as a part of the name Dr. Beck’s 
Germicidal Soap, the respondents represent that said Hospital Brand 
Castile Soap is approved or endorsed by a hospital or hospitals and 
that Dr. Beck’s Germicidal Soap is not made from a formula or under 
the supervision of a doctor. 

Par. 5. The foregoing statements and designations are false, mis- 
leading and deceptive. In truth and in fact, olive oil is not used in 
the manufacture of Kent Castile Soap. There is no olive oil in Babiglo 
Castile, and olive oil is not used in its manufacture. Hospital Brand 
. Castile Soap has not been approved or endorsed by a hospital, and Dr. 
Beck’s Germicidal Soap is not made from a formula or under the 
supervision of a doctor. 

Par. 6. The use by the respondents of the aforesaid false, deceptive 
and misleading statements and representations has had, and now has, 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
the statements and representations are true, and causes a substantial 
portion of the public, because of such erroneous and mistaken belief, 
to purchase respondents’ said products. Said acts and practices of the 
respondents also place in the hands of purchasers of such products for 
resale a means and instrumentality whereby they may mislead and 
deceive the purchasing public as to the actual composition of said 
products. 

CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the joint answer of 
the respondents, in which answer the respondents admitted all of the 
material allegations of fact set forth in the complaint and waived all 
intervening procedure and further hearing as to said facts; and the 
Commission, having made its findings as to the facts and its conclusion 
that the respondents have violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That the respondent Babiglo Co., Inc., a corporation, 
and its officers; and the respondents, Louis Fundler and Carrie Fund- 
ler, individually and as officers of said corporation, and the respective . 
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respondents’ agents, representatives and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of soap products, do forthwith 
cease and desist from: 

1. Representing, directly or by implication, that any such product 
the entire oil content of which is not olive oil is made exclusively of 
olive oil, or that any such product not containing significant quantities 
of olive oil is made with or contains olive oil. 

2. Using the word “Hospital,” or any other word or words or similar 
import or meaning, to designate, describe or refer to any such product 
which has not been approved or endorsed by a hospital; or otherwise 
representing, directly or by implication, that any such product has 
been so approved or endorsed. 

3. Using the word “Doctor,” or any abbreviation or simulation 
thereof, to designate, describe or refer to any such product not made 
from a formula or under the supervision of a doctor; or otherwise 
representing, directly or by implication, that any such product has 
been so ret or that it has special properties or char acteristics which 
are the result of medical advise. 

It is further ordered, 'That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with it. 
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In THE Marrer oF 


MORRIS SHAPIRO, CHARLES SHAPIRO, AND MARY SHA- 
PIRO TRADING AS U-C-A MANUFACTURING CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5190. Complaint, Nov. 24, 1947 *—Decision, Jan. 16, 1950 


Where three individuals engaged in the interstate sale of salve, vapor balm, 
menthol inhalers and miscellaneous merchandise, through agents under 
the return or remit plan”, and in advertising a variety of articles of- 
fered to agents as premiums, commissions, or compensation for selling their 
products; through newspapers, magazines, premium lists, premium plan 
books, circulars, post cards, reward coupons and other mediums, by pic- 
tures and descriptive matter— 

(a) Represented that the articles described were given free to agents selling 
specified amounts of merchandise; and that other premiums were given 
free to those submitting orders within five days of the receipt of the order 
blanks, and to those submitting the proceeds, from the sale of merchandise 
within ten days of receipt of the latter; 

The facts being that none of the articles advertised as “free” or “given free” 
were actual gifts or given as a gratuity without consideration; but were 
simply additional compensation for the agents’ services in selling their 
salve and balm, or admittedly extra commissions for prompt return of orders 
or proceeds of sale; with certain exceptions (stated in their premium list), 
all due postage or express charges were paid by the recipients; and some 
of the premiums represented as “given free” were in fact never delivered at 
all; 

(b) Made use of the terms “fleece twill” and “unexcelled value” in describing 
certain blankets offered by them as premiums; notwithstanding the fact 
that said products were not, as thus represented, made of wool, but were 
made of cotton, and worth no more than about a dollar; 

(c) Falsely represented certain billfolds made of sheepskin with cloth linings 
as “genuine leather’, and certain fountain pens as equipped with 14 Karat 
gold plated pen points and as “amazing offers” ; 

(d) Falsely advertising certain clocks as “America’s most beautiful,” “master- 
pieces in time telling”, and worth five dollars each ; 

(e) Falsely represented certain sachet perfume as “given free” to purchasers 
of salve and balm: when in fact said perfume was not a gift but was a 
part of a combination offer with salve or balm, sold together for twenty- 
five cents; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that such representations 
were true, and thereby cause its purchase of substantial quantities of their 


products: 


1 Amended. 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Ur. Webster Ballinger, trial examiner. 
Mr. R. A. McOuat and Mr. R. P. Bellingr for the Commission. 
Mr. Morris R. Shapiro, of Chicago, Ill., for respondents. 


AMENDED COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Morris Shapiro, 
Charles Shapiro, and Mary Shapiro, individuals, trading as U-C-A 
Manufacturing Co., hereinafter referred to as respondents, have vio- 
lated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public inter- 
est, hereby issues its amended complaint, stating its charges in that 
respect as follows: 

ParacrarH 1. Respondents are individuals trading and doing 
business under the name U—C—A Manufacturing Co., with their prin- 
cipal office and place of business at 1425 South Racine Avenue, Chi- 
cago, Ill. Respondents are now and for many years last past have 
been engaged in the sale of salve, vapor balm, menthol inhalers, and 
miscellaneous merchandise. Respondents cause said products, when 
sold, to be transported from their place of business in the State of 
Illinois to purchasers thereof located at various points in the several 
States of the United States and in the District of Columbia. Re- 
spondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said products in commerce between and 
among the several States of the United States and in the District of 
Columbia. 

Par. 2. Respondents’ method of conducting their business is what is 
commonly known as the “return or remit plan.” In the course and 
conduct of their business in said commerce as aforesaid and for the 
purpose of inducing the purchase of their said products, respondents 
have advertised and do advertise in various newspapers, magazines, 
premium lists, premium plan books, circulars, post cards, reward 
coupons, and other media for agents to sell their merchandise on the 
said “return or remit plan,” under which plan such agents are fur- 
nished the merchandise to be sold and are allowed 30 days to sell the 
same and remit to respondents the agreed portion of its selling price 
or to return the unsold portion of the merchandise. No deposit is 
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required and the goods remain the property of the respondents until 
paid for. Respondents include with the shipment of merchandise one 
sachet perfume pack to be included with each box of salve sold, which 
respondent represented to “give away free.” The selling agent may 
remit the stated sum of the amount collected and keep the rest as com- 
mission; or may remit the entire sum collected and receive merchan- 
dise in lieu of cash commissions. Said premiums are represented by 
respondents as “given” to agents “free.” If the sum collected by the 
agent on the sale of the merchandise is remitted within 10 days, the 
agent is promised an additional premium, which premium is adver- 
tised and represented by respondents to be “given” the agent “free.” 
The agent may remit other stated amounts in addition to and together 
with the sum collected upon the sale of the merchandise and receive 
an additional premium described as a “gift,” and if the agent submits 
his order for the sale of merchandise within 5 days of the receipt by 
him of the order blank, respondents promise to send to him an addi- 
tional premium as a “gift,” “free.” 

Par. 3. The advertising placed by respondents in various news- 
papers, magazines and other media as aforesaid, is variously devised 
to show by pictures and descriptive matter representations of blankets, 
billfolds, pen and pencil sets, clocks, guitars, movie projectors, bi- 
cycles, wagons, rifles, radio sets, watches and various and sundry other 
articles not herein enumerated offered to agents as premiums, commis- 
sions, or compensation for selling respondents’ “U. C. A. Salve,” 
“U. C. A. Menthol Salve” and “U. C. A. Vapor Balm.” The articles 
so featured and offered as premiums are variously designated, described 
and represented as follows: 

Biankets. 

Given * * * a pair of blankets or cash commission * * * a pair of 
fleece twill blankets * * * a premium of unexcelled value * -* * for 
selling only 12 boxes U-C-A Salve at 25¢ a box (nothing more to sell). Sachet 
perfume sent to give away free. 

Billfold. 

Given, genuine leather billfold. Genuine leather. Given for selling only 12 
boxes U-C-A Salve. 

Pen and Pencil Set, and Wallet. 

GIVEN! An Amazing offer GIVEN! Fountain Pen Set and Wallet. * * * 
a nationally known manufacture * * * backed by a guarantee service and 
has most of the features found on high priced pens. * * * 14 K Gold Plate 
#5) 0 *S Pen’ Points 


Clock. 
ALL AMERICAN CLOCK GIVEN. America’s most beautiful Clock. A REAL 


$5.00 value, masterpiece in perfect time telling. Flag automatically twirls 
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round and round and this action shows the clock operates. Suitable for finest 
homes. Fully guaranteed Electric movement. GIVEN for selling only $3 worth 
of U-C—A Products (12 articles at 25¢ each) giving Sachet Free. 


Guitar. 

BIG GUITAR GIVEN. Standard size Guitar—Regulated fretted, ebonized 
finger-board—Pear] Position dobts—GIVEN—Simply given away FREE Sacket 
Perfume and famous U-C-A Salve which you sell to friends at 25¢ per box and 
remit as per premium plan book. 

Movie Projector. 

GIVEN, BOYS! GIRLS! MOVIE PROJECTOR. SHOW MOVIES AT HOME. 
Fully equipped with alternating current electric motor. Will accommodate 200 
feet of film—8 minute show. GIVEN—Simply given away FRHE Sachet Perfume 
with famous U—C-—A Salve which you sell to friends at 25¢ per box and remit as 
per premium plan book. 

Bicycle. BIKH GIVEN 


You can get a Boy’s or Girl’s RANGER Zephyr Bicycle easy. Fully equipped, 
Electric horn and headlight, coaster brake, balloon tires, for SIMPLY GIVING 
AWAY FREE Fragrant Sachet Perfume with our Famous UCA MENTHO SALVE 
* %* * which you Sell at 25¢ a box (with Sachet Perfume FREE) and remitting 
as per our Premium Catalog Plan Book. Write today for order of UCA Mentho 
Salve and Sachet Perfume sent, Postage Paid * * *. 


Wagon. 

WAGON GIVEN. NOTHING TO BUY! NO RISK—NO CASH, JUST MAIL 
CARD. * * * GIVEN without one cent of cost by simply GIVING AWAY 
FREE Sachet Perfume with our famous U. C. A. Salve which you easily sell 
at 25¢ a box and remit as explained in Premium Catalog Book. 


Radio Set and Rifle. 
PHILCO RADIO GIVEN 

This 22 Cal. Bolt Action Safety Rifle or Superhetrodyne Phileo, or ZENITH 
Radio—you can easily get one of these Radios or Rifles by SIMPLY GIVING 
AWAY FREE Sachet Perfume with famous U-C—A Household SALVE which you 
sell at 25¢ a box and remit as per new big Premium Plan Book! SPECIAL: Large 
list of premiums in catalog for selling only 12 boxes—$3.00 worth. It’s easy. 
Mail Coupon NOW—today. Be first. 


Wrist Watch. ; 

7 JEWHL—WRIST WATCH GIVEN, GIRLS. LADIES! Here is just the 
prettiest watch you can imagine! Made in America. Case has Charm and color 
of Natural Yellow Gold Stainless steel back. Raised Gold numerals on Silvered 
Background. Watch is small—width of dial is smaller than a dime. Given— 
Simply given away FREE Sachet Perfume with famous U-C-A Salve which you 
sell to friends at 25¢ per box and remit as per premium plan book. 

Big list of premiums for selling only 12 Boxes U-C—A Salve at 25¢ each * * * 
You can have cash if you prefer. 

SPECIAL OFFER FOR PROMPTNESS FREE of extra cost. This is in ad- 
dition to your regular premium, JUST FOR BEING PROMPT! We want quick 
action and we are willing to pay forit * * *. All you have to do is get busy 
and sell this package of salve. Send us $3 which you collect so it will reach 
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us in 10 days and you will have this beautiful * * * in addition to your 
regular premium * * *, 

SPECIAL EXTRA PRESENT. RETURN NO MONEY. GET AN EXTRA 
PRESENT FREE. As soon as you receive this order of goods, start out at 
once and sell them quickly. Send us the money within 10 days after you receive 
the goods, and you will be rewarded with an extra present absolutely 
Fx6Oi js) FipsB 

SPECIAL PRESENT FOR PROMPTNESS. 

FREE SINGING LARIET SENT FREE * * * IF you will mail this card 
within 5 days after its receipt by you. * * * 

CHOOSE ANY PREMIUM. YOURS WITHOUT ONE CENT COST. DON’T 
DELAY! ACT NOW! You will be delighted with these beautiful articles of 
guaranteed quality! Oh Boy! Imagine yourself speeding down the avenue 
on an up-to-the minute Streamlined Bike, fully equipped. Imagine yourself 
the proud owner of the big advertised Wagon shown here, the boys’ or Girls’ 
wrist watches * * *—yesand cash for spending money—all yours for 
simply giving away FREE Sachet Perfume with famous U-C-A Salve which 
easily sells at 25¢ a box * * * (with FREE perfume) and remit as ex- 
plained in Premium Catalog Plan Book. Big list of premiums for selling only 
12 boxes U-C-A Salve at 25¢ each. U-C-—A Manufacturing. Company, Chicago, 
Tllinois. 

Par. 4. Through the use of the foregoing statements and representa- 
tions and others of similar import not specifically set out herein, the 
respondents represent and have represented, directly and by implica- 
tion, that they are manufacturers or makers of the products so adver- 
tised; that the particular premiums so advertised are given free to 
agents selling the specified amounts of merchandise stated and other 
premiums are given free to persons submitting orders for the mer- 
chandise within 5 days from the receipt of the order blank and sub- 
mitting the proceeds from sales of merchandise within 10 days from 
the receipt of the merchandise; that the blankets are made of the 
wool of sheep; that the billfolds are genuine leather ; that the fountain 
pens are equipped with 14 K gold plate pen points and are backed 
by service guarantee of a nationally known manufacturer; that the 
clocks are America’s most beautiful and are masterpieces in time telling 
and are of a value of $5 and will run 7 days without rewinding; that 
the movie projectors are fully equipped with 200 feet of film; that 
the bicycles, wagons, radio sets, rifles, wrist watches and other articles 
offered as premiums are delivered to agents in lieu of the $1 cash 
commission for the sale of 12 boxes of salve sold at 25 cents each for 
a total of $3; that the packets of sachet perfume distributed with 
other articles of merchandise sold are given to the purchasers of the 
merchandise as a gift or gratuity; that the premiums listed are fully 
equipped and function in the manner and according to the purposes 
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for which like articles similarly designed and constructed are rep- _ 
resented and intended to be used. 

Par. 5. In truth and in fact, respondents are not manufacturers 
or makers of the products which they vend and do not own, operate, 
or control a factory, plant or laboratory where such products are 
manufactured, made or compounded; the various aforesaid articles 
offered to agents as premiums for the submission of orders within 5 
days and for the remittance of sums of money procured from the sale 
of respondents’ products within 10 days after the receipt of the mer- 
chandise are not gifts and are not given free, but are compensation in 
lieu of cash paid for services rendered; the sachet perfume included 
with the sale of respondents’ products is not given away free, and the 
so-called gifts offered for promptness are never delivered to the agents. 
Respondents do not pay postage on all goods shipped to the agents 
and the premiums offered for the sale of merchandise are not awarded 
in conformity with the representations made by respondents, and some 
of the aforesaid premiums are never awarded to agents and other of 
said premiums are not fully equipped to perform the functions for 
which they are represented, designed and intended and for which they 
are ordinarily and customarily used and are only awarded upon pay- 
ment by the agent of a sum in cash over and above the commission 
allowed. The blankets represented as premiums are not made from 
the wool of sheep, and are not all wool, and are not of unexcelled 
value; the billfolds are not genuine leather; thé fountain pens are not 
equipped with 14 K gold plate pen points and are not backed by service 
guarantee of a nationally known manufacturer; the clocks are not 
America’s most beautiful and are not masterpieces in time telling and 
are not of the value of $5 and are not 7-day clocks and will not run 
over 24 hours without rewinding; the movie projectors are not de- 
livered fully equipped with 200 feet of film. Respondents’ sales plan 
generally contemplates the sale of specified amounts of merchandise 
to obtain premiums, and the said bicycles, wagons, radio sets, rifles, 
wrist watches and many other articles of value offered as principal 
premiums are not “free,” or “given,” or “given free,” or “given away 
free” where no cash commission payment is involved, inasmuch as the 
premium constitutes in fact compensation for valuable services ren- 
dered respondents. Likewise where premiums are given or accepted 
in lieu of or in addition to the commissions due, said premiums are not 
“free,” or “given,” or “given free” or “given away free” inasmuch as 
they represent the equivalent of money earned and due for valuable 
services rendered. The use of the word “given” in the manner em- 
ployed by respondents in their advertising conveys the impression to 
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purchasers that the articles so described are in fact free, when in fact 
payment is required in order to obtain said articles as hereinabove 
described. 

In truth and in fact, the majority, if not all, of the aforesaid various 
premiums, so-called gifts, represented as given free, and advertised 
by respondents to be obtainable by their selling agents on completing 
the sales of a specified number of packages of salve or other merchan- 
dise are only obtainable by such selling agents upon the payment of 
various sums in cash in addition to cash remittances realized upon. 
the sale of such merchandise, and in truth and in fact, the only goods 
upon which respondents pay postage are the items of merchandise for- 
warded to selling agents for sale by them. While it is true that upon 
receiving an application from an individual who desires to become 
a selling agent, respondents send with the merchandise forwarded 
to such selling agent various communications in which it is indicated 
that the receipt of many of the so-called gifts or premiums aforesaid 
is conditional upon payment of an amount in cash in excess of the 
proceeds from the sale of such merchandise; nevertheless, such condi- 
tions are so presented to prospective selling agents as to fail to negative 
the representations in this regard contained in respondents’ adver- 
tising. 

Par. 6. The use by respondents of the false, deceptive, and mislead- 
ing statements and representations set forth herein has had and now 
has the capacity and tendency to mislead a substantial portion of the 
purchasing public into the erroneous belief that such statements and 
representations are true, and into the purchase or sale of substantial 
quantities of respondents’ said products as a result of such erroneous 
belief. 

Par. 7. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines As to THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 15, 1944, issued and subse- 
quently served upon the respondents named in the caption hereof its 
complaint, charging said respondents with the use of unfair methods 
of competition in commerce in violation of the provisions of that act. 
The respondents’ answer to said complaint having been filed, testi- 
mony and other evidence were introduced before a trial examiner of 
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the Commission theretofore designated by it, and such testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Subsequently, the trial examiner submitted his report, to 
which the respondents filed a number of exceptions, and in due time 
written briefs in support of and in opposition to the complaint 
were filed. 

After having afforded the respondents an opportunity to show 
cause why the complaint should not be amended pursuant to a motion 
filed by counsel in support of the complaint, and after having con- 
sidered said motion and the respondents’ written objections thereto, 
the Commission on November 24, 1947, issued and subsequently-served 
upon the respondents its amended complaint, charging said respond- 
ents with the use of unfair and deceptive acts and practices in com- 
raerce in violation of the provisions of the Federal Trade Commission 
Act. The respondents’ answer to said amended complaint was filed 
on January 19, 1948. 

At a hearing before the trial examiner held on October 7, 1948, a 
stipulation was entered into by and between the respondents and 
counsel in support of the amended complaint, and in said stipulation 
it was agreed that for the purpose of disposing of this proceeding the 
record should consist of the amended complaint and the answer 
thereto, the testimony and other evidence theretofore received in 
support of and in opposition to the original complaint, the trial 
examiner’s report, and the briefs theretofore filed, and that the Com- 
mission might proceed upon such record to make its findings as to the 
facts and to enter its order disposing of said proceeding. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission upon the amended complaint, the respondents’ answer thereto, 
the testimony and other evidence, the stipulation, the trial examiner’s 
report and the respondents’ exceptions thereto, and briefs in support 
of and in opposition to the complaint (oral argument not having been 
requested) ; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondents, Morris Shapiro, Charles Shapiro, 
and Mary Shapiro, are individuals trading and deing business under 
the name U-C-A Manufacturing Co. Their office and principal place 
of business was formerly maintained at 1425 South Racine Avenue, 
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Chicago, I11., but is now located at 1933 South Halsted Street, Chicago, 
Ill. Said respondents are now, and for a number of years last past 
they have been, engaged in the business of selling salve, vapor balm, 
menthol inhalers, and miscellaneous merchandise. ; 

Par. 2. The respondents cause the aforesaid products, when sold, 
to be transported from their place of business in the State of Illinois 
to purchasers thereof located at various points in the several States of 
the United States and in the District of Columbia. Said respondents 
maintain, and at all times mentioned herein they have maintained, a 
regular course of trade in such products in commerce among and 
between the several States of the United States and in the District of 
Columbia. 

Par. 3. The respondents’ method of selling their products consists 
of a plan commonly referred to as the “return or remit plan,” under 
which plan agents are furnished the products in lots of 12 boxes, to be 
sold at 25 cents a box, and are allowed 30 days within which to sell the 
same and remit to the respondents 2 dollars of the proceeds, retaining 
as their commissions 1 dollar thereof; or, if the entire 12 boxes have 
not been sold, to remit to the respondents 25 cents for each box sold 
and return the unsold portion of the merchandise. In lieu of the 1 
dollar cash commission for selling the 12 boxes of salve and balm, the 
agents may elect to receive any one of a number of premiums depicted 
in a catalog furnished them by the respondents, each of which pre- 
miums is described as a “$3 Prize.” No deposit is required on the salve 
and balm so furnished the agents, and the merchandise remains the 
property of the respondents until paid for. With each shipment of 
12 boxes of salve and balm the respondents formerly included 12 packs 
of sachet perfume, it being intended by them that 1 pack of such per- 
fume should be “given free” to the purchaser of each box of salve or 
balm at 25 cents a box, but the respondents tetsified that this par- 
ticular practice was discontinued sometime in 1944. 

Under the respondents’ plan of operation, if a prospective agent 
accepts the respondents’ offer of an agency within 5 days after receiv- 
ing the offer the respondents promise him a “special extra present” 
which they describe as being a reward given “absolutely free.” If the 
agent sells the 12 boxes of salve and balm and remits the sales price, 
less his commission, within 10 days after receipt of the merchandise 
the respondents promise him still another “extra present—absolutely 
free.” The agent may also remit other stated amounts in addition to 
and together with the sum collected upon the sale of the merchandise 
and receive from the respondents other premiums described by them 


as “gifts.” 
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The volume of salve and balm sold by the respondent by the above- 
described method has been around 1,000,000 boxes a year. 

Par. 4. In an effort to obtain agents to sell their products under 
the aforesaid plan, the respondents advertise in various newspapers, 
magazines, premium lists, premium-plan books, circulars, and on post 
cards, reward coupons, and other media. Such advertising is vari- 
ously devised to show by pictures and descriptive matter representa- 
tions of blankets, billfolds, pen and pencil sets, clocks, guitars, movie 
projectors, bicycles, wagons, rifles, radio sets, watches, and various 
other articles offered to agents as premiums, commissions, or com- 
pensation for selling the respondents’ products. 

In the manner and by the means aforesaid, the respondents have 
represented, among other things, that the particular articles described 
in their literature were given free to agents selling the specified 
amounts of merchandise stated; that other premiums were given free 
to persons submitting orders within 5 days of the receipt of the order 
blanks and to persons submitting the proceeds from the sale of mer- 
chandise within 10 days of the reecipt of the merchandise; that the 
blankets described were made of the wool of sheep and were of un- 
excelled value; that the billfolds described were made of genuine 
leather; that the fountain pens described were equipped with 14- 
karat gold-plate pen points; that the clocks described were America’s 
most beautiful and were masterpieces in time telling, each of which 
was of the value of 5 dollars; and that the packets of sachet perfume 
to be distributed with the salve and balm sold by the agents were 
given free to the purchasers of the salve and balm as gifts or gratuities. 

Par. 5. The record clearly establishes that none of the articles ad- 
vertised by the respondents as being “free” or “given free” to agents 
selling the specified amounts of merchandise, or to persons submitting 
orders within 5 days of the receipt of such orders, or to persons 
submitting the proceeds from the sale of merchandise within 10 days 
of the receipt of the merchandise, were actual gifts or were given-as 
a gratuity without consideration. In the case of agents selling speci- 
fied amounts of merchandise the articles described were simply addi- 
tional compensation for the agents’ services in selling the respondents’ 
salve and balm, and in the case of persons submitting orders within 5 
days and persons submitting the proceeds of sale within 10 days the 
respondents admitted that the articles awarded were extra commis- 
sions for prompt returns. Moreover, except in certain instances in 
which the respondents “directly” stated in their premium lists that 
they would pay the postage or express charges on such articles, all 
of these charges were paid by the recipients, and it further appears 
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that some of the premiums which the respondents represented as being 
“oiven free” were in fact never delivered at all. 

The blankets offered by the respondents as premiums and described 
by them as “fleece twill” and of “unexcelled value” were not made of 
wool, but of cotton, and each of such blankets was worth no more than 
approximately 1 dollar. They were not of “unexcelled value.” The 
billfolds described in the respondents’ advertising as “genuine leather” 
were made of sheep skin with cloth linings, and the fountain pens 
referred to by the respondents as “amazing offers” were not equipped 
with 14-karat gold plate pen points. The clocks offered by the re- 
spondents were not “America’s most beautiful,” were not “masterpieces 
in time telling,” and they were not worth 5 dollars each as the re- 
spondents advertised. Contrary to the respondents’ representations, 
the sachet perfume, said to have been “given free” to purchasers of 
salve and balm, was not a gift, but was a part of a combination offer 
of salve or balm and sachet perfume, both of which together sold 
for the price of 25 cents. 

For the foregoing reasons and in the particulars stated, the re- 
spondents’ advertising representations referred to in paragraph 4 
were and are false, misleading and deceptive. 

Par. 6. The use by the respondents of the foregoing false, mislead- 
ing and deceptive statements and representations has had the ten- 
dency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that 
such statements and representations were true, and the tendency and 
capacity to cause such portion of the public, because of such erroneous 
and mistaken belief, to purchase substantial quantities of the respond- 


ents’ products. 
CONCLUSION 


The acts and practices of the respondents as herein found have all 
been to the prejudice and injury of the public and have constituted 
unfair and deceptive acts and practices in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, the respondents’ 
answer thereto, testimony and other evidence introduced before a trial 
examiner of the Commission theretofore duly designated by it, a stipu- 
lation entered into by and between the respondents and counsel in 
support of the amended complaint, the trial examiner’s report and 
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the respondents’ exceptions thereto, and written briefs (oral argument 
not having been requested) ; and the Commission, having made its 
findings as to the facts and its conclusion that the respondents have 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondents, Morris Shapiro, Charles Sha- 
piro, and Mary Shapiro, individually and as co-partners trading as 
U-C-A Manufacturing Co., or trading under any other name or 
through any corporate or other device, and said respondents’ agents, 
representatives and employees, in connection with the offering for 
sale, sale or distribution in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, of salve, vapor balm, menthol 
inhalers or other articles of merchandise, do forthwith cease and de- 
sist from: 

1. Using the words or terms “given,” “free,” “given free” or “given 
away free”, or any other word or term expressly or impliedly im- 
porting a like meaning, in advertising, to designate, describe or refer 
to any article of merchandise which is not in fact a gift or gratuity 
or which is not given without requiring the purchase of other mer- 
chandise or the performance of some service inuring directly or in- 
directly to the benefit of the respondents. 

2. Using the term “fleece twill,” or any other term of similar import 
or meaning, to designate, describe or refer to blankets or other articles 
not made of wool or otherwise representing, directly or by implication, 
that any article not made of the wool of sheep is made of wool. 

3. Representing, directly or by implication, that billfolds or other 
articles made of substance other than leather are made of leather. 

4. Representing, directly or by implication, that fountain pens not 
equipped with 14-karat gold plate pen points are so equipped. 

5. Misrepresenting in any manner the value, quality, condition or 
characteristics of any article offered as a premium, commission or 
compensation for selling the respondents’ products. 

6. Offering as a premium, commission or compensation any article 
which it not in fact delivered upon full compliance with the terms or 
conditions of the offer. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with said order. 
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THE RUBEROID CoO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 2 (A) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED 
BY AN ACT APPROVED JUNE 19, 1936 


Docket 5017. Complaint, July 26, 1943—Decision, Jan. 20, 1950 


Where one of the largest manufacturers of asbestos and asphalt roofing, insulat- 
ing materials and allied products in the United States, with principal 
office and place of business in New York and branch warehouses and sales 
offices in Baltimore, Mobile, Erie, Pa.; Millis, Mass.; and Chicago, engaged 
in the competitive interstate sale and distribution of said products to 
wholesalers, retailers, and building or roofing contractors, or “applicators,” 
many of whom were competitively engaged with one another and with 
customers of said manufacturer’s competitors in the resale of said products 
within the several trade areas concerned— 

Discriminated in price between purchasers of its said products who competed 
keenly in the resale thereof as roofing contractors or applicators and as 
retailers, and under conditions where a difference of a dollar in the price 
of a roofing job as between equally reputable applicators could be decisive 
in securing the business for the one offering the lower price, through grant- 
ing to some, with no contention of cost justification, an additional 5 percent 
discount not extended to others for products of like grade and quality; 

With the result that customers who receive such preferential discounts had a 
material advantage over the others, and that such discrimination might 
substantially lessen competition in the line of commerce concerned and 
injure, destroy, or prevent competition between those receiving the benefit of 
such discriminatory prices and those from whom such prices were with- 

' held: 

Held, That such discriminations in price, under the circumstances set forth, 

were violative of subsection 2 (a) of the Clayton Act as amended. 


In said proceeding in which there was sharp disagreement between counsel as 
to whether the record established discriminations by respondent among 
wholesalers, the trial examiner, in the opinion of the Commission, was 
correct in his conclusion that there was insufficient evidence to establish such 
discrimination. 


As respects the fact, in said proceeding, that the particular designations given 
purchasers were not always controlling as indicating the functions actually 
‘performed by them—as, for example, in the case of a roofing contractor or 
applicator who sold quantities to other applicators, and a purchaser classi- 
fied as a wholesaler who also functioned as an applicator—and the confusion 
for which this was responsible with respect to the question of whether or not 
discrimination by respondent among wholesalers was established ; the funda- 
mental and controlling factor in the proceeding was that the record estab- 
lished price discriminations by respondent among purchasers who were in 
fact competing with one another in the resale of the products in question, 
and the Commission was of the view that the particular designations applied 
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to the various purchasers was of little importance, and that the corrective 
action taken by it in the matter should be sufficiently comprehensive to stop 
the discriminations irrespective of such disignations. 


Before Ur. Charles B. Bayly, trial examiner. 

Mr. James I, Rooney for the Commission. 

Hannon & Evans, of New York City, and Covington, Burling, 
Rubdlee, Acheson & Shorb, of Washington, D. C., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, has been since June 19, 1936, 
and is now violating the provisions of subsection (a) of section 2 of 
the Clayton Act (U.S. C. Title 15, Sec. 18), as amended by the Robin- 
son-Patman Act approved June 19, 1936, hereby issues its complaint, 
stating its charges with respect thereto as follows: 

ParacrapyH 1. Respondent, The Ruberoid Co., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of New 
Jersey, with its principal office and place of business located at 500 
Fifth Avenue, New York, N. Y. Respondent corporation is now and 
has been since June 19, 1936, engaged in the business of processing, 
manufacturing, offering for sale, selling, and distributing asbestos and 
asphalt roofing, insulating materials, and allied products in all parts 
of the United States. 

The respondent is one of the largest manufacturers and distributors 
of asbestos and asphalt roofing, insulating materials and allied prod- 
ucts in the United States. It maintains and operates branch ware- 
houses and sales offices at Baltimore, Md.; Mobile, Ala.; Erie, Pa.; 
Millis, Mass.; and Chicago, Ill. The respondent sells its products 
directly to wholesalers, retailers, and “applicators.” The term “appli- 
cators” herein used applies to corporations, individuals, partnerships, 
and firms known as building or roofing contractors who apply the 
products purchased from the respondent to buildings. The “appli- 
cators” usually sell the respondent’s products to consumers on a con- 
tract basis, charging the consumer for the materials used and the labor 
employed in connection with the applying of the asbestos and asphalt 
roofing and insulating materials to buildings. 

Par. 2. Respondent sells and distributes its products in commerce 
between and among the various States of the United States and in the 
District of Columbia and preliminary to or as.a result of such sales, 
causes such products to be shipped and transported from the place of 
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production or origin of the shipment to the purchasers thereof who 
are located in various States of the United States and in the District 
of Columbia other than the State of origin of the shipment and there 
is and has been at all times herein mentioned a continuous current of 
trade and commerce in said products across State lines between re- 
spondent’s plants, factories or warehouses and the purchasers of such 
products. Said products are then sold and distributed for use and 
resale within the various States of the United States and within the 
District of Columbia. 

Par. 3. In the course and conduct of its business, as aforesaid, re- 
spondent has been and is now in substantial competition in commerce 
with other manufacturers and sellers of asbestos and asphalt roofing 
and insulating materials and allied products and who for many years 
prior hereto have been and are now engaged in manufacturing, selling 
and shipping such products in commerce across State lines to pur- 
chasers thereof located in the various States of the United States. 

Many of respondent’s customers are competitively engaged with 
each other and with the customers of respondent’s competitors in the 
resale of said products within the several trade areas in which re- 
spondent’s said customers respectively offer for sale and sell the said 
products purchased from respondent. 

Par. 4. In the course and conduct of its said business, since June 19, 
1936, respondent has been and is now discriminating in price between 
different purchasers buying said products, by selling them to some of 
its customers at higher prices than it sells products of like grade and 
quality to other customers who are competitively engaged in the resale 
of said products within the United States with customers receiving 
the lower prices. } 

The respondent grants and allows to all of its customers a cash dis- 
count of 2 percent if the invoice is paid within a specified time. 

Par. 5. The respondent has discriminated in price by the use of a 
so-called trade discount schedule whereby it has sold to some cus- 
tomers at higher prices than it has sold goods of like grade and quality 
to other customers who are in competition with them in the resale of 
said products within the United States. The so-called trade discount 
schedule includes two types of discounts, one known as a “distributor 
commission” and the other known as a “wholesaler discount.” The 
trade discount schedule used by the respondent is more particularly 
described ‘as follows: 

(a) The respondent grants to some of its customers who are engaged 
in the resale of asphalt roofing products of like grade and quality in 
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competition with other of respondent’s customers, a “distributor com- 
mission” ranging from 5 to 10 percent to be deducted from the invoice 


price and a “wholesaler discount” of 5 percent off the invoice price. 

The “wholesaler discount” of 5 percent allowed by the tespohdens 
to its favored customers is in addition to the “distributor commission” 
ranging from 5 to 10 percent granted and allowed to the same 
customers, 

(b) The respondent grants to some of its customers who are engaged 
jin the resale of asbestos shingles and siding of like grade and quality 
in competition with other of respondent’s customers, a “distributor 
commission” of 5 percent, and in some instances 6 percent, to be 
deducted from the invoice price and a “wholesaler discount” of 6 per- 
cent off of the invoice price. The “wholesaler discount” of 6 percent 
allowed by the respondent to its favored customers is in addition to 
the “distributor commission” of 5 percent, and in some instances 6 
percent granted and allowed to the same customers. 

The “distributor commission” and “wholesaler discount” herein re- 
ferred to are allowed te ~ome and withheld from other customers of 
the respondent who pu.chase from the respondent asphalt roofing 
produucts and asbestos shingles and siding and allied products and 
who are in competition with each other. 

Par. 6. The effect of the discrimination in price generally alleged 
in paragraph 4 hereof and of the discriminations specifically set forth 
in paragraph 5 hereof has been, or may be, substantially to lessen com- 
petition in the line of commerce in which the purchasers receiving and 
those denied the benefits of such discriminatory prices are engaged 
and to injure, destroy or prevent competition between purchasers re- 
ceiving the benefit of said discriminatory prices and those from whom 
they are withheld. The effect also has been or may be to tend to create 
a monopoly in those purchasers receiving the benefit of said discrimi- 
natory prices in the said line of commerce in the various localities or 
trade areas in the United States where said favored customers and 
their disfavored competitors are engaged in business. 

Such discriminations in price by respondent between different pur- 
chasers of commodities of like grade and quality in interstate com- 
merce in the manner and form aforesaid are in violation of the provi- 
sions of subsection 2 (a) of section 1 of said act of Congress approved 
June 19, 1936, entitled “An Act to amend section 2 of an act entitled, 
‘An re to Supplement existing laws against unlawful restraints and 
monopolies and for other purposes’ approved October 15, 1914, as 
amended, U.S, C. Title 15, Section 13 and for other purposes.” 
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Pursuant to the privisions of the act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Claytom 
Act), as amended by the Robinson-Patman Act, approved June 19, 
1936 (15 U.S. C., Sec. 13). The Federal Trade Commission on July 
26, 1943, issued and subsequently served its complaint in this proceed- 
ing upon the respondent named in the caption hereof, charging it with 
violation of subsection (a) of section 2 of that act as amended. After 
the filing by respondent of its answer to the complaint and after cer- 
tain evidence in support of the complaint had been introduced before 
a trial examiner of the Commission theretofore duly designated by it, 
counsel supporting the complaint and counsel for respondent agreed 
that the matter might be determined upon the evidence introduced. 
up to that time, without the necessity of further evidence. There- 
after, the proceeding regularly came on for final consideration by the 
Commission upon the complaint, answer, evidence, recommended de- 
cision of the trial examiner, the briefs of counsel, and oral argument; 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGRAPH 1. The respondent, The Ruberoid Co., is a corporation 
organized and existing under and by virtue of the laws of the State of 
New Jersey, with its principal office and place of business located at 
500 Fifth Avenue, New York, N. Y. Respondent is now and since 
June 19, 1936, has been engaged in the business of processing, manu- 
facturing, offering for sale, selling, and distributing asbestos and 
asphalt, roofing, insulating materials, and allied products. 

Respondent is one of the largest manufacturers and distributors of 
asbestos and asphalt roofing, insulating materials, and allied products 
in the United States. It maintains and operates branch warehouses 
and sales offices at Baltimore, Md.; Mobile, Ala.; Erie, Pa.; Millis, 
Mass.; and Chicago, Ill. Respondent sells its products directly to 
wholesalers, retailers, and “applicators.” The term “applicator” 
herein used applies to purchasers known as building or roofing con- 
tractors, who apply to buildings the products purchased from re- 
spondent. The applicator usually sells respondent’s products to con- 
sumers on a contract basis, charging the consumer for the material 
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used and the labor employed in connection with the applying of the 
products to buildings. 

Par. 2. Respondent sells and distributes its products in commerce 
between and among the various States of the United States and in the 
District of Columbia, and preliminary to or as the result of such sales 
causes such products to be shipped and transported from the place of 
production or origin of the shipment to the purchasers thereof who 
are located in various States of the United States and in the District 
of Columbia. There is, and at all times mentioned herein has been, a 
continuous current of trade and commerce in such products across 
State lines between respondent’s plants, factories, or warehouses and 
the purchasers of such products. The products are then sold and dis- 
tributed for use and resale within the various States of the United 
States and the District of Columbia. 

Par. 8. In the course and conduct of its business, respondent has 
been and is in substantial competition with other manufacturers and 
sellers of similar products who have been and are engaged in the sale 
of such products in commerce between and among the various States 
of the United States. 

Many of respondent’s customers are competitively engaged with one 
another and with the customers of respondent’s competitors in the 
resale of asbestos and asphalt roofing, insulating materials, and allied 
products within the several trade areas in which respondent’s cus- 
tomers respectively offer for sale and sell the products purchased from 
respondent. 

Par. 4. In the sale of its products in commerce, as aforesaid, re- 
spondent has discriminated in price by selling its products to some of 
its customers at prices lower than those at which it sells products of 
like grade and quality to other customers who compete with such 
favored customers in the resale of such products. Among the specific 
instances of discrimination disclosed by the record are the following, 
all of the purchasers involved being located in the New Orleans, La., 
trade area: 

On March 12, 1941, respondent sold A. H. White Roofing Co. 17 
squares of jade green, 16-inch hexagonal asbestos roofing shingles at 
£6.72 per square, and granted a 6 percent discount on this item. On 
March 138, 1941, respondent sold National Roofing Co. 25 squares of 
the same type of shingles as it sold A. H. White Co. at $6.72 per square, 
and. granted it a 6 percent discount and a further discount of 5 per- 
cent. 

On March 17, 1941, respondent sold A. H. White Roofing Co. 15 rolls 
of 30-pound asphalt felt at $1.50 a roll, and granted a 6 percent dis- 
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count on this item. On the same date respondent sold F. J. Villars & 
Son 100 rolls of the same type of asphalt felt as it sold the A. H. White 
Co. at $1.50 a roll, and granted it a 6 percent discount and a further 
discount of 5 percent. 

On February 8, 1941, respondent sold Jordy Bros., 13 squares of 
tile red, 16-inch psaaenel asbestos roofing shingles and the A. H. 
White rae 15 squares of the same type of shingles at $6.52 per square, 
and ned a 6% discount on this item. On February 7, 1941, re- 
spondent sold Brandin Slate Co. 10 squares of the same type of 
shingle that it sold Jordy Bros. and the A. H. White Co. at $6.52 per 
square, and granted to this purchaser both a 6 and a 5 percent dis- 
count. 

On September 29, 1941, respondent sold A. H. White Roofing Co. 
50 rolls of 15-pound asphalt at $1.66 per roll. On the same date it 
sold the National Roofing Co. 50 rolls of the same type of felt at 
$1.66 per roll, and granted a 5 percent discount 

On June 30, 1941, respondent sold Joseph Modenbach & Sons 30 
rolls of 30-pound asphalt felt at $1.50 a roll. On June 24, 1941, 
respondent sold National Roofing Co. 75 rolls of this same type of 
asphalt at $1.50 a roll, and granted a 5 percent discount. 

On August 4, 1941, respondent sold Joseph Modenbach & Sons 25 
squares of blue-black, 16-inch hexagonal asbestos roofing shingles at 
$6.52 per square and 30 rolls of 30-pound asphalt felt at $1.58 per 
roll, and granted a 6 percent discount on the shingles. On August 
23, 1941, respondent sold F. J. Villars & Son 22 squares of the same 
type of shingles at $6.52 per square and 65 rolls of the same type of 
asphalt felt at $1.58 per roll and granted a 6 percent discount and 
a further discount of 5 percent on the shingles and a 5 percent dis- 
count on the asphalt felt. 

On April 22, 1941, respondent sold A. H. White Roofing Co. 50 
squares of Snow White, 12-inch asbestos colonial siding at $5.88 per 
square, and granted a 6 percent discount. On the same date it sold 
the National Roofing Co. 3 squares of the same type of siding at $5.88 
per square, and granted both a 6 percent discount and a 5 percent 
discount. 

On May 13, 1941, respondent sold A. H. White Roofing Co. 25 
squares of ne bikes 12-inch asbestos colonial siding at $5.88 
per square, and granted a 6 percent discount. On the same date it 
sold Brandin Slate Co. 14 squares of the same type of siding at $5.88 
per square, and granted both a 6 percent discount and a 5 percent 


discount. 
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The respective purchasers of respondent’s products referred to 
above were competing in the resale of these products as roofing con- 
tractors or applicators and as retailers. The competition among these 
customers of respondent was keen. Respondent recognized that a 
difference of 21% percent was material to its customers in the possible 
diversion of trade. In fact, a difference of a dollar or more in the 
price of a roofing job as between equally reputable applicators could 
be decisive in securing the business for the applicator offering the 
lower price. In these circumstances customers receiving preferential 
discounts had a material competitive advantage over customers to 
whom such discounts were denied. 

There is no contention on the part of respondent that the prefer- 
ential discounts were justified by lower costs. 

Par. 5. There is a sharp disagreement between counsel as to 
whether the record establishes discriminations by respondent among 
wholesalers. In the opinion of the Commission, the trial examiner 
is correct in his conclusion that there is insufficient evidence to estab- 
lish such discriminations. However, as the trial examiner points out, 
there is some confusion on this point due to the fact that the particular 


designations given purchasers are not always controlling as indicating. 


the functions actually performed by such purchasers. For example, 
one purchaser, although engaged primarily as a roofing contractor 
or applicator, sold quantities of the products to other applicators. 
And another purchaser, although classified by respondent as a whole- 
saler, also functioned as an applicator. 

The Commission is of the view that the particular designations 
applied to the various purchasers is of little importance. The funda- 
mental and controlling factor in the proceeding is that the record 
establishes price discriminations by respondent among purchasers 
who are in fact competing with one another in the resale of the prod- 
ucts in question, and the particular terms used to describe the various 
purchasers are immaterial. The corrective action taken by the Com- 
mission in the matter should be sufficiently comprehensive to stop the 
discriminations, irrespective of: the designations applied to the 
purchasers. 

Par. 6. The effect of the discriminations in price referred to herein 
may be substantially to lessen competition in the line of commerce 
in which the purchasers receiving and those denied the benefits of 
such discriminatory prices are engaged, and to injure, destroy, or 
prevent competition between the purchasers receiving the benefit of 
such discriminatory prices and those from whom such prices are 
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The discriminations in price by respondent as herein found are 
violative of subsection (a) of section 2 of the aforesaid Clayton Act, 
as amended. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of respond- 
ent, evidence introduced before a trial examiner of the Commission 
theretofore duly designated by it, recommended decision of the trial 
examiner, briefs filed by counsel supporting the complaint and counsel 
for respondent, and oral, argument, and the Commission having made 
its findings as to the facts and its conclusion that the respondent has 
violated the provisions of the act of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton Act) 
as amended by the Robinson-Patman Act, approved June 19, 1936 
(15 U. 9. Ca pec. 13) * 

It is ordered, That the respondent, the Ruberoid Co., a corporation 
and its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the sale 
of asbestos or asphalt roofing materials in commerce, as “commerce” 
is defined in the aforesaid Clayton Act, do forthwith cease and desist 
from discriminating in price: 

By selling such products of like grade and quality to any purchaser 
at prices lower than those granted other purchasers who in fact com- 
pete with the favored purchaser in the resale or distribution of such 
products. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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WILBUR F. DARNELL AND GEORGE W. DARNELL TRAD- 
ING AS DARNELL DRUG COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5621. Complaint, Nov. 22, 1948—Decision, Feb. 2, 1950 


Where two individuals engaged in the interstate sale and distribution of a 

product designated “Glancaps,’ compounded under two formulae with two 

directions supplied for use; through advertisements in newspapers and 
otherwise— 

Represented falsely that said product, used as directed, constituted a com- 

petent and effective treatment for diseases of the prostate, kidneys and 

bladder, and would restore the normal functions thereof when impaired for 
any reason ; 

(b) Represented falsely that use thereof would clear the entire system, and 
particularly said organs, of poisons; and 

(c) Represented falsely that it would build up the strength and energy of the 
user, and was safe and harmless ; 

(d) Failed to reveal in said advertisements facts material with respect to the 
consequence which might. result from the use of said product under cus- 
tomary conditions in that the irritant diuretics therein contained, were 
likely to result in serious and irreparable injury to injured or diseased 
kidneys and prolonged use was likely to cause serious injury to normal 
kidneys ; and 

(e) Falsely represented through use of the trade name “Glancaps,” that the 
preparation was of value in the treatment of the body glands; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that such representations were true, and 
thereby induce the purchase of substantial quantities of said product: 

Held, That such acts and practices were to the prejudice and injury of the 
public, and constituted unfair and deceptive acts and practices in ecommerce. 


(a 


~~ 


Before Mr. John L. Hornor, trial examiner. 
Mr. Charles 8. Cow for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Wilbur F. Darnell 
and George W. Darnell, individuals, hereinafter referred to as re- 
spondents, have violated the provisions of the said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 
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ParacrapH 1. Wilbur F. Darnell and George W. Darnell are in- 
dividuals doing business and trading as Darnell Drug Co. with their 
principal office and place of business at 1434 Concord Street, In- 
dianapolis, Ind. 

Par. 2. Said respondents are now and for several years last past 
have been, engaged in the business of selling and distributing a drug 
product as “drug” is defined in the Federal Trade Commission Act. 

The designation used by respondents for the said product and the 
formulae and directions for use thereof, are as follows: 


Designation: Glancaps. 


Formulae: 
AED aS auntale So sia eae Ree ee Pee ASE abe! be Ae ie a EE tlie 3 minims 
OICGRCSIEPUL MOUND E Demme = 28. Sere eae oe 2 minims 
Oil of Gopaidar (Gopi ay toa! ate cg ee ah aye ST ow ES Seca 3 minims 
Ce uMed se ET Pee VOM Sane pes ee a DR, a ee 2g! ee ee ye OE 2 minims 
DEE RICh Cd PLAS 50 mee Somes eee Rs ATT ee teehee en eats ae 5 grains 
and ; 
OGG Atlee es eee ee ee ame PC RLAOR Nee eew Al ote eee S 2 minims 
VeRO So et ay 5 ee 29S De De) Wie Oe Fi wig EO Le alee 2 grains 
ope a) he et oe ev wee itp) lee ewer byes pn ope gn bee a 3 minims 
Nieiilee CininenL ine ee.” ta. Se ee Se es ee ee ims 
Oleoresin Cyubey =< 2.) ee Ree ee a ie 1 minim 
Directions: 
“One capsule every twenty-four hours with one-half glass of water to be 
taken only at bedtime. Avoid alcoholic liquors.” ° 


“The minimum dose of Glancaps is one capsule every twenty-four hours, 
and should be taken only at bedtime. In extreme cases, or cases of long 
standing, two capsules may be taken and continued only until an improve- 
ment is noted.” 

Respondents cause their said product, when sold, to be transported 
from their place of business in Indianapolis, Ind., to purchasers there- 
of located in various other States of the United States. Respondents 
maintain, and all times mentioned herein have maintained, a course 
of trade in their said product in commerce among and between the 
various States of the United States. 

Par.3. Inthe course and conduct of their said business, respondents, 
subsequent to March 31, 1938, have disseminated and caused the dis- 
semination of certain advertisements concerning their said product 
by the United States mails and by various means in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, including but 
not limited to, advertisements inserted in the newspaper, Indianapolis 
News, published in Indianapolis, Ind., in the issues of May 6, 1941, 
and July 11, 1941; the newspaper, Indianapolis Star, published in 
Indianapolis, Ind., issues of September 14, 1941, November 9, 1941, and 
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in issues during June and July, 1943, also issues of November 5, 1948, 
March 12 and 19, 1944, April 2, 1944, December 30, 1945, February 17, 
1946, March 10 and 31, 1946; and the newspaper, Cincinnati Enquirer, 
published in Cincinnati, Ohio, in the issues of August 12, 1945, Octo- 
ber 7, 1945, December 9 and 30, 1945, February 10, 1946, March 2, 1947, 
and by other means in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act; and respondents have disseminated and 
caused the dissemination of advertisements concerning their said prod- 
uct by various means, including, but not limited to the advertisements 
referred to above, for the purpose of inducing, and which were likely 
to induce, directly or indirectly, the purchase of their said product 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act. 

Par. 4. Among the statements and representations contained in the 
said advertisements designated as aforesaid are the following: 


RELIEF FOR MEN 

Prostate—Kidney—Bladder 

Hundreds of men endorse GLANCAPS. 50 Day treatment, price $3; write 

DARNELL DRUG CO., MONTECELLO, IND. Indianapolis Office, 1206 E. 
Wash. 

PERSONAL TO MEN 

Every man who suffers with KIDNEY, BLADDER, PROSTATE or URINARY 
trouble should know about GLANCAPS. * * * Hundreds of men endorse 
GLANCAPS. . 

URINARY HEALTH FOR MEN 

Write CLANCAPS, 1206 E. Wash., Indpls. 

GLANCAPS FOR MEN! 

Remove dangerous poisons; Clean up Prostate, Kidneys, Bladder, Urinary 
Organs. Renew normal strength and energy. * * * 

GLANCAPS END PROSTATE MISERY (OR MONEY REFUNDED) 40-DAY 
TREATMENT PRICE $3. Regardless of age or condition. 

DON’T SUFFER! 

For over 35 years thousands of discouraged men suffering with PROSTATES— 
KIDNEYS—BLADDER have obtained quick relief and fast build-up to Strength 
and Energy at a low daily cost of only a few cents. Get GLANCAPS Special 
40 day treatment from your local Druggist, or mail $3 direct to Darnell Drug Co.. 
1434 Concord, Indianapolis, Ind. 

MEN Suffer Needlessly With PROSTATES—KIDNEYS—BLADDER 

Regardless of age, or condition if you suffer with enlarged Prostate Glands, 
Kidney or Bladder irritation, break up congestion and cleanse the entire system 
with GLANCAPS SPECIAL FORMULA 

A safe internal medication in capsule form proven effective in thousands of 
extreme cases. 

“RID SYSTEM OF POISONS” 

For a quick build-up to normal STRENGTH AND ENERGY 

“RID SYSTEM OF POISONS” 

If you suffer with PROSTATES—KIDNEY--BLADDER 
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For Men Who Suffer from swollen irritated Prostate Glands, Kidney, Bladder 
and Urinary Poisons. At the first sign of congestion, indicated by nervousness, 
backache, abdominal pains, leg ache and that tired, run-down feeling, * * * 

Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth and others of the same 
import not specifically set out herein, respondents represented that 
said product, used as directed, constitutes a competent and effective 
_ treatment for diseases of the prostate, kidneys, and bladder and will 
restore the normal functions of said organs when such functions are 
for any reason impaired; that its use will clear the entire system of 
poisons and particularly the prostate glands, kidneys, and bladder; 
that said product will build up the strength and energy of the user 
and is safe and harmless. 

Par. 6. The aforesaid advertisements are misleading in material 
respects and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, said product 
under either formula or according to either direction for use does not - 
constitute a competent or effective treatment for any disease of the 
prostate gland, kidneys, or bladder and will have no beneficial effect 
upon such diseases. It will not restore the functions of such organs 
to any extent. It will not clear the system or any part or organ thereof 
of poisons nor will it build up the strength and energy of the user. 
It is not a safe or harmless product to use. 

Par. 7. The advertisements designated as aforesaid constitute false 
advertisements for the further reason that they fail to reveal facts 
material in the light of such representations or material with respect 
to the consequences which may result from the use of the said product 
to which the advertisements relate, under the conditions as are cus- 
tomary or usual. In truth and in fact, the Oil Santal (Albasantal), 
Oleoresin of Cubebs, Oil of Copaida (Copaiba), Rectified Turpene 
Oil, and Venice Turpentine are irritant diuretics and the use of this 
product in accordance with the directions or as is customary or usual 
is likely to result in serious and irreparable injury to kidneys which 
are injured or diseased and prolonged use of the product is likely 
to cause serious injury to normal kidneys. 

Par. 8. The use by the respondents of the trade name “Glancaps” 
is misleading and deceptive in that it serves as a representation that 
said product is of value in the treatment of various glands. In truth 
and in fact, the use of the product, as directed or otherwise, will have 
no beneficial effect upon any gland of the body. 

Par. 9. The use by the respondents of the foregoing false, mis- 
leading, and deceptive statements and representations have had, and 
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now have, the tendency and capacity to, and does, mislead a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statements and representations are true and that the ~ 
use of the product is safe and harmless, and to induce the purchasing 
public to purchase substantial quantities of respondents’ said product 
because of such erroneous and mistaken beliefs. 

Par. 10. The aforesaid acts and practices of the respondents, as 
alleged herein, are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce within 
the meaning and intent of the Federal Trade Commission Act. 


Report, Finprnes aS to THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 22, 1948, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
Wilbur F. Darnell and George W. Darnell, individually and trading as 
Darnell Drug Co., charging them with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. Subsequently, at a hearing before a trial examiner of the Com- 
mission theretofore duly designated by it, respondent George W. 
Darnell, admitted in oral answer to the complaint all the material 
allegations of fact set forth in the complaint and waived further hear- 
ings as to the facts and all intervening procedure, and such answer, 
together with other testimony, was duly recorded and filed in the office 
of the Commission. Thereafter, the proceeding regularly came on 
for final hearing before the Commission upon the complaint, the an- 
swer as aforesaid, and testimony and recommended decision of the 
trial examiner (other intervening procedure having been waived) ; 
and the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents Wilbur F. Darnell and George W. Dar- 
nell, individuals trading as Darnell Drug Co., for several years prior 
to the institution of this proceeding were engaged in the sale and dis- 
tribution of a product designated “Glancaps,” with their principal 
office and place of business at 1434 Concord Street, Indianapolis, Ind. 
Respondent Wilbur F. Darnell died on December 9, 1948. 
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Par. 2. The formulae and their respective directions for | use of the 
product Glancaps were as follows: 


Formulae: \ 

ID SON Lal eee eee es ek Sees Bie A 9 SET OOa eo 3 minims 
Oleoresim On Cubepevele Siri “tot «jeer veer) a9 tithe ra pee 2 minims 
Oillor@opaidas( Gopaibayc eA Sara d ties han ent tf LE 3 minims 
ISCGlineGMuImpem enon = eek Ty ee ee ea ee 2 minims 
Pxbte Givica-Maycesme Pedal OF wae an lee i CU ePeag 5 grains 
and 

OI Sauntalene see tae ew dee Std A Be 2 minims 
SLO lee Sel 8 D Sny rie eee real sees 2 grains 
MopaMnt 126 3 ertastas } Be ge toes ie OS ST og to GME BON En ES. 3 minims 
VIGTICE SUT DE TG fetter eT eu PEN AES ve ee 2 minims 
Olooresmi Cubeb: 2) Lepr ee AAP E OD Fe eres, STE ee 1 minim 


Directions: 

“One capsule every twenty-four hours with one half glass of water to be 
taken only at bedtime. Avoid alcoholic liquors.” 

“The minimum dose of Glancaps is one capsule every twenty-four hours, 
and should be taken only at bedtime. In extreme cases, or cases of long 
standing, two capsules may be taken and continued only until improvement 
is noted.” 

Par. 3. Respondents have caused said product, when sold, to be 
ransported from their place of business in Indianapolis, Ind., to 
purchasers thereof located in various other States of the United States. 
Respondents have maintained a course of trade in their said product 
n commerce among and between the various States of the United 
States. 

Par. 4. In the course and conduct of their business for several years 
rior to the institution of this proceeding respondents in newspapers 
nd otherwise have disseminated and caused the dissemination of 
dvertisements concerning the product Glancaps by the United States 
nails and by various means in commerce, as “commerce” is defined 
n the Federal Trade Commission Act. Such advertisements were 
or the purpose of inducing and were likely to induce the purchase of 
aid product in commerce, as “commerce” is defined in said act. 

Par. 5. The advertisements disseminated as aforesaid have repre- 
ented that said product, used as directed, constitutes a competent and 
ffective treatment for diseases of the prostate, kidneys, and bladder 
nd will restore the normal functions of said organs when such func- 
ions are for any reason impaired; that its use will clear the entire 
ystem of poisons and particularly the prostate glands, kidneys, and 
ladder; that said product will build up the strength and energy of 
he user and is safe and harmless. 
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Par. 6. The aforesaid advertisements are misleading in material 
respects and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. The product Glancaps, under either 
formula or according to either direction for use, does not constitute 
a competent or effective treatment for any. disease of the prostate 
gland, kidneys, or bladder and will have no beneficial effect upon such 
diseases. It will not restore the functions of such organs to any 
extent. It will not clear the system or any part or organ thereof of 
poisons nor will it build up the strength and energy of the user. It is 
not a safe or harmless product to use. 

Par. 7. Oil Santal (Albasantal), Oleoresin of Cubebs, Oil of Copaida 
(Copaiba), Rectifier Turpene Oil, and Venice Turpentine are irritant 
diuretics and the use of the product Glancaps in accordance with the 
directions or as is customary or usual is likely to result in serious and 
irreparable injury to kidneys which are injured or diseased and pro- 
longed use of the product is likely to cause serious injury to normal 
kidneys. The said advertisements, disseminated as aforesaid, consti- 
tute false advertisements for the further reason that they have failed 
to reveal facts material in the light of such representations or material 
with respect to the consequences which may result from the use of the 
said product under such conditions as are customary or usual. 

Par. 8. The use of the trade name Glancaps to designate said prepa- 
ration has been misleading and deceptive in that it has served as a 
representation that said product is of value in the treatment of the 
various body glands. The use of the product as directed or otherwise 
will have no beneficial effect upon any gland of the body. 

Par. 9. The use by the respondent, George W. Darnell, of the fore- 
going false, misleading, and deceptive statements and representations 
has had the tendency and capacity to mislead a substantial portion of 
the purchasing public into the erroneous and mistaken belief that such 
statements and representations are true and that the use of the product 
is safe and harmless and to induce the purchasing public to purchase 
substantial quantities of the product designated as Glancaps because 
of such erroneous and mistaken beliefs. 


CONCLUSION 


The aforesaid acts and practices of the respondent George W. 
Darnell are to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices within the intent and meaning 
of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer admitting all 
of the material allegations of fact set forth in the complaint and 
waiving further intervening procedure and hearings as to said facts, 
made orally by respondent George W. Darnell at a hearing in this pro- 
ceeding before a trial examiner of the Commission theretofore duly 
designated by the Commission, testimony, and recommended decision 
of the trial examiner ; and the Commission having made its findings as 
to the facts and its pine inedinl that said respondent has violated the 
provisions of the Federal Trade Commission Act: 

It ts ordered, That respondent George W. Darnell, individually and 
trading under phe name of Darnell Drug Co., or any other name, and 
his agents, representatives, and employees, directly or through any 
corporate or other device in connection with the offering for sale, sale, 
and distribution of the product designated “Glancaps,” or any other 
product of substantially similar composition or possessing substan- 
tially similar properties, whether sold under the same name or any 
other name, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference: 

(a) That said product is a competent or effective treatment for any 
disease of the prostate gland, kidneys, or bladder, or will have any 
beneficial effect upon such diseases ; 

(6) That said product will restore the functions of the prostate 
gland, kidneys, or bladder ; 

(c) That said product sail clear the human system or any organ 
or part thereof of poisons; 

(d) That said product will build up the strength or energy of 
the user; 

(e) That said product is safe and harmless, 

2. Disseminating, or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which fails to reveal that the use of said product by persons having 
injured or diseased kidneys is likely to result in serious injury and 
that prolonged use thereof may cause serious injury to normal kidneys. 
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3. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase of said product in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which contains any of the representations prohibited in paragraph 1 
above or which fails to comply with the requirements of paragraph 2. 

4, Using in connection with the offering for sale or sale of any prepa- 
ration in commerce the term “Glancaps,” or any word or words of 
similar import or meaning, unless such preparation is of value in the 
treatment of the glands. 

It appearing that Wilbur F. Darnell, named as a respondent in the 
complaint in this proceeding, died on December 9, 1948: 

It is further odered, That the complaint be, and it hereby is, dis- 
missed as to Wilbur F. Darnell. 

It is further ordered, That the respondent George W. Darnell, shall, 
within 60 days after service upon him of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which he has complied with this order. 
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SETCHELL CARLSON, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5639. Complaint, Feb. 18, 1949—Decision, Feb. 2, 1950 


A substantial portion of the purchasing public is not able to, and does not, 
distinguish or recognize the difference between radio receiving tubes, which 
perform the primary function of detecting, amplifying, and receiving broad- 
cast radio signals, and rectifiers or “rectifier” tubes, which perform only 
the auxiliary function of converting alternating current into direct current 
and which do not increase the power of a radio receiving set to detect, 
amplify, or receive broadcast radio signals; and believes that the power 
of a radio receiving set to detect, amplify, and receive broadcast radio signals 
is increased by the extent to which the number of tubes is increased. 


Where a corporation engaged in manufacturing and assembling radio receiving 
sets, and in the interstate sale and distribution thereof to the purchasing 
public and to dealers; in advertising their sets through folders, price lists, 
pamphlets, circulars, and other advertising material— 

Represented directly and by implication that some of said sets were equipped 
‘with five necessary, active and fully functioning tubes which performed 
the recognized and customary functions of radio receiving set tubes in 
detecting, amplifying, and receiving radio signals broadcast by radio trans- 
mitters, and that others of such sets were equipped with six such tubes, 
through such statements as “Five G. T. Tubes, Including Rectifier,’ “Six 
G. T. Tubes, Including Rectifier,’ and others of similar import; 

The facts being that one or more of the devices in each of its sets referred to 
as a tube was not a radio receiving tube and did not perform the recognized 
and customary function of such a tube in detecting, amplifying, and re- 
ceiving radio signals broadcast by a radio transmitter, but performed the 
auxiliary function of converting alternating current into direct current 
and was known as a rectifier or “rectifier tube,” and did not increase the 
power of the set to detect, amplify, and receive broadcast radio signals ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the mistaken belief that said representations 
were true, and with effect of thereby inducing purchase by it of its said sets: 

Held, that such acts and practices under the circumstances set forth were all 
to the injury and prejudice of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. Charles 8. Cox for the Commission. 
Smith & Sehm, of St. Paul, Minn., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal - 
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Trade Commission, having reason to believe that Setchell Carlson, 
Inc., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect, as fol- 
lows: 

Paracrarny 1. Respondent Setchell Carlson, Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Minnesota, with its principal office and place of business 
at 2233 University Avenue, St. Paul, Minn. The respondent is now, 
and has been for more than 2 years last past, engaged in the business 
of manufacturing, assembling, selling, and distributing radio receiv- 
ing sets. 

Par. 2. In the course and conduct of its said business, respondent 
corporation sells and distributes its radio receiving sets to dealers for 
resale and to buyers among the purchasing public. Said respondent 
now causes, and for more than 2 years last past has caused, its said 
products when sold to be transported from its place of business in St. 
Paul, Minn., to purchasers thereof located in the various States of the 
United States other than the State of Minnesota and in the District 
of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in commerce in said products between and 
among the various States of the United States and in the District of 
Columbia. Respondent’s volume of business in such commerce is 
substantial. 

Par. 3. In the course and conduct of its business for the purpose of 
inducing the purchase of respondent’s radio receiving sets, respondent 
has circulated by mail, and otherwise, advertising folders, price lists, 
pamphlets, circulars, and otherwise, many statements and representa- 
tions concerning its said radio receiving sets. By said means, re- 
spondent has made false and misleading statements and representations 
in describing said radio receiving sets, their power, capacity, and re- 
ception, and the number of active, fully functioning tubes in said 
radio sets. Among such statements and representations so made and 
circulated by respondent are the following: 


Five G. T. Tubes, Including Rectifier. 

Six G. T. Tubes, Including Rectifier. 

6 Tubes—Including Rectifier. 

6 Tubes—2-12SK7, 1-287, 1-128Q7, 1-50L6, 1-525. 
Tubes used are: 1-12SA7, 1-12SK7, 1-12SQ7, 1-50L6, 1-35Z5. 
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The aforesaid statements and representations together with similar 
statements and representations of respondent not herein set out, pur- 
port to be descriptive of respondent’s radio receiving sets, the number 
of necessary functioning tubes with which they are equipped and serve 
as representations on the part of the respondent to members of said 
purchasing public and to dealers that said radio receiving sets are 
equipped, some with five and some with six active, fully functioning 
tubes. 

A substantial number of the purchasing public believe that radio 
means the reception and transmission of sound waves and their audible 
reproduction, and believe that the greater the number of active, fully 
functioning tubes in the radio receiving set, the better the performance 
and the greater its power of detection, amplification and reception of 
sound waves, and a substantial number of the purchasing public buy 
radio sets under that belief. 

Par. 4. In truth and in fact, the foregoing statements and repre- 
sentations made by the respondent are false, deceptive and misleading. 
Respondent’s aforesaid radio receiving sets are not equipped with five 
or six active, necessary, fully functioning tubes, respectively, but have 
installed therein, one or more ballast nonfunctioning, tuning beacon 
tubes or rectifier tubes. Such ballast or tuning beacon tubes or recti- 
fier tubes, devices, and accessories do not serve as amplifying, detect- 
ing, or oscillating tubes and do not perform any recognized, customary 
function of radio tubes in the detection, amplification and reception 
of radio signals. 

Par. 5. Each and all of the foregoing false and misleading state- 
ments and representations made by respondent describing its said 
radio receiving sets and the number of tubes contained therein, were 
and are calculated to, and have had and now have the tendency and 
capacity to, and do mislead and deceive a substantial portion of the 
purchasing public into the mistaken and erroneous belief that such 
representations are true. Asa result of these erroneous and mistaken 
beliefs, a substantial number of the purchasing public have purchased 
a substantial volume of respondent’s radio receiving sets. 

Par. 6. The aforesaid acts and practices of the respondent as herein 
alleged are all to the injury and prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Rerort, Frnpines 4s To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 18, 1949, issued and sub- 
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sequently served its complaint in this proceeding upon the respondent, 
Setchell Carlson, Inc., a corporation, charging it with the use of un- 
fair and deceptive acts and practices in commerce in violation of the 
provisions of said act. No answer has been filed by respondent. On 
July 21, 1949, a stipulation as to the facts was entered into by and be- 
tween the respondent and Daniel J. Murphy, Chief of the Trial Di- 
vision, subject to approval by the Commission, whereby it was stip- 
ulated that the statement of facts set out in said stipulation might be 
made a portion of the record herein and taken as the facts in this pro- 
ceeding and in lieu of evidence in support of, and in opposition to, the 
charges stated in the complaint and that the Commission might pro- 
ceed upon said statement of facts to make its report stating its find- 
ings as to the facts, including inferences which might be drawn from 
said stipulated facts, and its conclusion based thereon and enter its 
order disposing of this proceeding without the presentation or oral 
argument or the filing of briefs. Respondent expressly waived the fil- 
ing of a recommended decision by a trial examiner. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion upon said complaint and stipulation. The Commission, having 
approved, accepted, and filed said stipulation, and having duly con- 
sidered the matter and being fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its find- 
ings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Setchell Carlson, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the laws 
of the State of Minnesota, with its office and principal place of busi- 
ness located at 2233 University Avenue, St. Paul, Minn. It is now, 
and for more than 2 years last past has been, engaged in the business 
of manufacturing and assembling radio receiving sets, which it has 
sold and distributed, and now sells and distributes, to buyers among 
the purchasing public and to dealers for resale. 

Par. 2. In the course and conduct of its aforesaid business, re- 
spondent causes, and has caused, its said radio receiving sets, when 
sold, to be shipped and transported from its place of business in the 
State of Minnesota to purchasers thereof at their respective points of 
location in various other States of the United States and in the Dis- 
trict of Columbia; and maintains, and at all times mentioned herein 
has maintained, a course of trade in said radio receiving sets in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 
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Par. 8. (a) In the course and conduct of its business and for the 
purpose of inducing the purchase of the radio receiving sets sold and 
distributed by it, respondent has circulated, by means of the United 
States mails and by various other means, advertising folders, price 
lists, pamphlets, circulars, and other advertising material in which 
it has made various statements and representations with respect to 
the power and capacity of said radio sets to detect, amplify, and re- 
ceive signals broadcast by radio transmitters and with respect to the 
number of necessary, active, fully functioning tubes contained in such 
radio sets. Among such statements and representations are the 
following: 


Five G. T. Tubes, Including Rectifier. 

Six G. T. Tubes, Including Rectifier. 

6 Tubes—Including Rectifier. 

6 Tubes—2-12SK7, 1-2SA7, 1-12SQ7, 1-50L6, 1-352Z5. 

Tubes used are: 1-12SA7, 1-12SK7, 1-12SQ7, 1-50L6, 1-35Z5. 


(6) Through the use of the foregoing statements and representa- 
tions and others of similar import and meaning not set out herein, all 
of which purport to be descriptive of the radio receiving sets sold and 
distributed by respondent and of the number of necessary, active, and 
fully functioning tubes contained in such sets, respondent represents, 
and has represented, directly and by implication, that some of said 
sets are equipped with five necessary, active, and fully functioning 
tubes which perform the recognized and customary functions of radio 
receiving set tubes in detecting, amplifying, and receiving radio sig- 
nals broadcast by radio transmitters, and that other of such radio 
sets are equipped with six such tubes. 

Par. 4. (a) The aforesaid statements and representations are false, 
misleading, and deceptive. One or more of the devices in each of 
respondent’s respective radio receiving sets referred to as a tube is 
not a radio receiving tube and does not perform the recognized and 
customary function of such a tube in detecting, amplifying, and re- 
ceiving radio signals broadcast by a radio transmitter, but, in fact, 
performs the auxiliary function of converting alternating current 
into direct current and is known as a rectifier or “rectifier” tube. 
Thus, each of respondent’s respective radio receiving sets contains 
one or more rectifiers or “rectifier” tubes which have been designated, 
deseribed, or referred to as a radio receiving tube. Such tubes do 
not increase the power of a radio receiving set to detect, amplify, and 
receive broadcast radio signals. 
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(b) A substantial portion of the purchasing public is not able to, and 
does not, distinguish or recognize the difference between radio receiy- 
ing tubes, which perform the primary function of detecting, amplify- 
ing, and receiving broadcast radio signals, and rectifiers or “rectifier” 
tubes which perform only the auxiliary function of converting alter- 
nating current into direct current and which do not incerase the power 
of a radio receiving set to detect, amplify, or receive broadcast radio 
signals. Such a portion of the purchasing public believes that the 
power of a radio receiving set to detect, amplify, and receive broadcast 
radio signals is increased by the extent to which the number of tubes is 
increased. 

Par. 5. The use by respondent of the aforesaid false, misleading, 
and deceptive statements and representations has had, and now has, 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
these statements and representations are true and causes, and has 
caused, a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase respondent’s radio receiving 
sets. 

; CONCLUSION 


The acts and practices of respondent as herein found are all to the 
injury and prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and a stipulation of facts 
entered into by and between respondent and Daniel J. Murphy, Chief 
of the Trial Division, and said stipulation providing among other 
things, that the statement of facts set forth therein may be made a 
part of the record herein and taken as the facts in this proceeding and 
in lieu of evidence in support of, and in opposition to, the charges 
stated in the complaint and that the Commission may proceed upon 
said statement of facts to make its report, stating its findings as to the 
facts, including inferences which may be drawn from said stipulated 
facts, and its conclusion and enter its order disposing of this pro- 
ceeding without the presentation of oral argument or the filing of 
briefs; and respondent having expressly waived a recommended deci- 
sion by a trial examiner and the Commission having approved and 
accepted said stipulation of facts and having made its findings as to 
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the facts and its conclusion that respondent has violated the provis- 
ions of the Federal Trade Commission Act: 

It is ordered, That respondent, Setchell Carlson, Inc., a corporation, 
its officers, agents, representatives, and employees, directly or through 
-any corporate or other device, in connection with the offering for 
sale, sale, and distribution in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, of any radio receiving set, do 
forthwith cease and desist from directly or indirectly representing 
that any such radio receiving set is equipped with or contains a desig- 
nated number of tubes or is of a designated tube capacity unless each 
and every one of the tubes referred to is capable of performing the 
recognized or customary function of detecting, amplifying, and re- 
ceiving broadcast radio signals. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. : 
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In THE MATTER OF 


NATIONAL MODES, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION - 
OF SUBSECTIONS C AND D OF SEC. 2 OF AN ACT OF CONGRESS APPROVED ~ 
OCTOBER 15, 1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5338. Complaint, June 28, 1945—Decision, Feb. 3, 1950 


Where 11 concerns engaged in the the manufacture of women’s apparel and in 
the sale thereof to some 14 retailers in large cities, and to numerous other 
such retailer clients of a purchasing corporation, which acted as their agent, 
under the direction of individual B and as associated with a company owned 
by said retailers and said B, in carrying out a group buying and promotion 
scheme or program, including national advertising, directed to the resale 
of women’s apparel bearing trade-marks and trade names controlled by the 
corporation, such as “Caroline” and “Jeanne Barrie” ; and which were agents 
or intermediaries acting in fact for such buyers, exclusively engaged in fur- 
nishing to them purchasing and other valuable services in return for certain 
eontract service charges which the buyers obligated themselves to pay— 

(a) From June 19, 1936, until 1942, paid or granted allowances to aforesaid 
buyers, on sales for the buyers’ own accounts, through (1) paying to said 
purchasing corporation sums which were equal or substantially equal to said 
contract service fees and were accepted in lieu thereof; (2) paying to an 
advertising agency of said corporations so-called advertising allowances 
credited to the corporations, which were not used, in whole or part, to adver- 
tise the apparel concerned, and which, to the extent not used, were equal or 
approximately equal to and in lieu of the direct payments above set forth, 
and simialrly credited; and (3) granting discounts or allowances to such 
buyers which were substantially equal to the direct payments above set out 
to the then separately collected contract service fees; and after 1942, when 
such apparel was in short supply, continued such practices in connection with 
fewer, but many similar transactions; and 

Where said intermediaries, namely, (1) said company, organized in 1925 by 
representatives of a group of women’s apparel retailers and said B, to engage 
in the group buying and promotion of the resaie of women’s apparel under 
the aforesaid trade-marks and trade names, the stock of which was owned 
exclusively by such retailers and B; (2) said purchasing corporation, organ- 
ized and controlled by B as an instrumentality for the accomplishment of the 
aforesaid purposes; and (38) B, himself, who was also a director and secre- 
tary of said first company and its exclusive agent in the consumation of its 
purposes— 

(0) Received and accepted from aforesaid sellers allowances or discounts upon 
purchases made from them in connection with which said intermediaries 
acted for their buyer-clients, and transmitted such allowances to the buyers 
in the form of services and benefits undertaken under the aforesaid contracts 
and arrangements; and, 

Where some 14 retailers of women’s wearing apparel, and numerous other similar 
retailer stockholders in said first company— 
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(c) Received and accepted from sellers, as hereinbefore indicated, upon pur- 
chases for their own accounts, allowances or discounts in the form of credits, 
or services or benefits provided by said intermediaries, acting in fact for: 
the buyers: 

Held, That the paying and granting of discounts, or allowances in lieu thereof, 
by said sellers to said intermediaries and buyers; and the receiving and 
accepting thereof by said intermediaries and buyers; and the transmitting: 
thereof by said intermediaries to said buyers; under the circumstances, 
above set forth, constituted violations of subsection (c) of section 2 of the 
Clayton Act as amended by the Robinson-Patman Act. 


In said proceeding in which various respondents, with the exception of three 
seller corporations which were legally dissolved prior to the issuance of the 
complaint, and Gimbel Bros. Inc., which stated that it had ceased to be a 
stockholder in respondent corporation prior to the issuance thereof, entered 
into a stipulation of the facts in support of and in opposition to the charges 
in count 1 of the complaint: the Commission did not dismiss the complaint 
against Gimbel Bros. as respondent in its capacity as a member of a class 
consisting of past, present, future stockholders in said intermediary respond- 
ents as represented by the named buyer-respondents, since said respondent’s 
failure and refusal to enter into said stipulation as-to the facts for the 
aforesaid reason did not constitute ‘sufficient grounds for such a dismissal 3 
but did dismiss it against Gimbel Bros. as a named respondent, since to 
continue the proceeding against it in that capacity would further extend the 
time in which all of the respondents might participate in the illegal practices. 


As respects the charges in count 2 in the complaint that some of the respondents 
violated subsection (d) of section 2 of the Clayton Act, as amended—matters 
not embraced in the aforesaid stipulation which related exclusively to count 
1—the record contained no evidence in support of or in opposition to said 
charges, and no findings with respect thereto were made. 


Mr. Philip R. Layton and Mr. Eldon P. Schrup for the Commission. 

Covington, Burling, Rublee, O Brian & Shorb, of Washington, D. C., 
for National Modes, Inc., Arnold Constable & Co., Auerbach Co., 
Best’s Apparel, Inc., Fowler, Dick & Walker, Hale Bros. Stores, Inc., 
A. Harris & Co., The Hecht Co., Popular Dry Goods Co., Dalton Co., 
King’s, Inc., Ogus, Rabinovich & Ogus, Inc., and E. M. Scarbrough & 
Sons. 
_ Spiro, Felstiner & Prager, of New York City, for National Modes 
Holding Corp. and John Block. 

Marshall, Bratter, Seligson & Klein, of New York City, for H. 
Schreier Co., Junior Deb Coat & Suit Co., Inc., Morris W. Haft & 
Bros., Inc., Grossman & Spiegel, Inc., Charles Hymen, Inc., Junior 
Guild Frocks, Inc., Godett & Gross, Inc., Henry Rosenfeld, Inc., Henlo 
Sportswear, Ltd., Fred Perlberg, Inc., Shelton Coat Corp., Babs. 
Junior, Inc., Shipman & Baker, Inc., and Rubin-Feld, Inc. 

Brody & Brody, of Newark, N. J., for Eclipse Knitting Mills, Inc- 
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Chadbourne, Wallace, Parke & Whiteside, of New York City, for 
Gimbel Bros., Inc. 

Mann & Tyler, of Norfolk, Va., for Ames & Brownley, Inc. 

Demov, Callahan & Morris, of New York City, also, represented 
Morris W. Haft & Bros., Inc. 

Mr. Otto A. Samuels, of New York City, also represented Shipman 
& Baker, Inc. 

Buchter, Rathheim, Abrams & Holz, of New York City, also rep- 
resented Opis, Rabinonien & Ogus, ae 


CoMPLAINT 
COUNT I 


The Federal Trade Commission having reason to believe that the 
parties respondent named in the caption hereof and hereinafter more 
particularly designated and described, have since June 19, 1936, vio- 
lated and are now violating the provisions of subsection (c), section 2 
of the Clayton Act as amended by the Robinson-Patman Act, approved 
June 19, 1936 (U.S. C. title 15, sec. 13), hereby issues this complaint 
stating its charges with respect thereto as follows: 

Paracrapy 1. Respondent National Modes, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York with its principal office and place of business at 130 
Thirty-first Street, New York, N. Y. 

Par. 2. Respondent National Modes Holding Corp. is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New York with its principal office and place of business at 
130 West Thirty-first Street, in the-city of New York, State of New 
York. 

Par. 3. Respondent John Block, an individual, is a stockholder, 
officer, and director in each of the respondents National Modes, Inc., 
and National Modes Holding Corp. and has his principal office and 
place of business at 180 West Thirty-first Street, New York, N. Y., 
being the same address of respondents National Modes, Inc., and 
National Modes Holding Corp. He owns the majority of the capital 
stock of respondent National Modes Holding Corp. and is secretary 
and a director of respondent National Modes, Inc. He is president, 
treasurer, and a director of respondent National Modes Holding Corp. 
and is also a director of respondent Arnold Constable & Co., a holding 
corporation which owns and controls the retail dry goods store known 
as Arnold Constable of New York, N. Y. Said respondent John Block 
is the active business head of both respondents National Modes, Inc., 
and National Modes Holding Corp. 
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_ Par. 4. Respondents Hyman Schreier and Ethel Schreier, his 
_ wife, are a partnership operating under the firm name of H. Schreier 
‘Co., having its principal office and place of business at 525 Seventh 
aioe New York, N. Y. 

Respondent Junior Deb Coat & Suit Co., Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its principal office and place of business at 512 
Seventh Avenue, New York, N. Y. 

Respondent Eclipse Knitting Mills, Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of New York 
with its principal office and place of business at 1410 Broadway, New 
York, N. Y. 

Respondent Morris W. Haft & Bros., Inc., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of New 
York with its principal office and place of business at 500 Seventh 
Avenue, New York, N. Y. 

Respondent Grossman & Spiegel, Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of New 
York with its principal office and place os business at 512 Seventh 
Avenue, New York, N. Y. 

Respondent Charles Hymen, Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of Illinois with 
its principal office and place of business at 237 South Market Street, 
Chicago, Ill. 

Respondent Junior Guild Frocks, Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of Illinois 
with its Birinci office and place of business at 847 pions Jackson 
Blvd., Chicago, Il. 

Pcectiontimt Godett & Gross, Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of Illinois with 
its principal office and place of business at 337 South Franklin Street, 
Chicago, Ill. 

Respondent. Henry Rosenfeld, Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of New York 
with its principal office and place of business at 498 Seventh Avenue, 
New York, N. Y. 

Respondent Henlo Sportswear, Ltd., is a corporation organized and 
existing under and by virtue of the laws of the State of New York 
with its principal office and place of business at 498 Seventh Avenue, 
New York, N. Y. 

Respondent Fred Perlberg, Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of New York 
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with its principal office and place of business at 525 Seventh Avenue, 
New York, N. Y. 

Respondent Shelton Coat Corp. is a corporation organized and 
existing under and by virtue of the laws of the State of New York 
with its principal office and place of business at 230 West Thirty-eighth 
Street, New York, N. Y. 

Respondent Babs Junior, Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of New York 
with its principal office and place of business at 498 Seventh Avenue, 
New York, N. Y. 

Respondent Shipman & Baker, Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of New York 
with its principal office and place of business at 500 Seventh Avenue, 
New York, N. Y. i 

Respondent Rubin-Feld, Inc., is a corporation organized and existing 
under and by virtue of the laws of the State of New York with its 
principal office and place of business located at 214 West Thirty-ninth 
Street, New York, N. Y. 

The 16 respondents named in this paragraph are hereinafter desig- 
nated and referred to as “seller-respondents.” Said seller-respondents 
and each of them are, and since June 19, 1936, have been, engaged in the 
business of manufacturing, selling and distributing women’s dresses 
and women’s wearing apparel to numerous buyers, including the 
“buyer-respondents” hereinafter set out. Said seller-respondents are 
fairly typical and representative of a large number of manufacturers 
of women’s dresses and women’s wearing apparel engaged in the com- 
mon practice of selling a substantial portion of their products to buy- 
ers who purchase through respondents National Modes, Inc., National 
Modes Holding Corp., and John Block, as intermediaries for buyers. 
Said seller-respondents are named as parties respondent both individ- 
ually and as representatives of a group or class of a large number of 
manufacturers engaged in selling a substantial portion of their prod- 
ucts through respondents National Modes, Inc., National Modes Hold- 
ing Corp., and John Block to the buyer -respondents. 

Par. 5. Respondent Arnold Constable & Co. is a corporation or- 
ganized and existing under and by virtue of the laws of the State 
of New York with its principal office and place of business at 453 
Fifth Avenue, New York, N. Y. 

Respondent Auerbach Co. is a corporation organized and existing 
under and by virtue of the laws of the State of Utah with its principal 
office and place of business at Salt Lake City, Utah. 


re 
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Respondent Best’s Apparel, Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of Washington 
with its principal office and place of business at Fifth and Pine 
Streets, Seattle, Wash. 

” Respondent Fowler, Dick & Walker is a corporation organized 
and existing under and by virtue of the laws of the State of Pennsyl- 
vania with its principal office and place of business at Wilkes-Barre, 
Pa. 
~ Respondent Gimbel Bros., Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of New York 
with its principal office and place of business at Thirty-third and 
Broadway, New York, N. Y., with a branch located at Ninth and 
Market Streets, Philadelphia, Pa., which branch is a stockholder in 
National Modes, Inc. 

Respondent Hale Bros. Stores, Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of Delaware 
with its principal office and place of business at San Francisco, Calif. 

Respondent A. Harris & Co. is a corporation organized and existing 
under and by virtue of the laws of the State of Texas with its prin- 
cipal office and place of business at Dallas, Tex. 

Respondent The Hecht Co. is a corporation organized and existing 
under and by virtue of the laws of the State of Maryland with its 
principal office and place of business at Seventh and F Streets NW., 
Washington, D. C. 

Respondent Popular Dry Goods Co. is a corporation organized 
and existing under and by virtue of the laws of the State of Texas 
with its principal office and place of business at El Paso, Tex. 

Respondent Ames & Brownley, Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of Virginia with 
its principal office and place of business at Norfolk, Va. 
~ Respondent Dalton Co. is a corporation organized and existing 
under and by virtue of the laws of the State of Louisiana with its 
principal office and place of business at Baton Rouge, La. 
~ Respondent King’s Inc., is a corporation organized and existing 
under and by virtue of the laws of the State of Tennessee with its prin- 
cipal office and place of business at Johnson City, Tenn. 

' Respondent Ogus, Rabinovich & Ogus, Inc., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
New York with its principal office and place of business at 2 Park 
oaks, New York, N. Y. 

‘Respondents J. W. Scarbrough and L. Scarbrough are a partnership 
operating under the firm name of E. M. Scarbrough & Sons, having 
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its principal office and place of business at Congress Avenue and Sixth 
Street, Austin, Tex. 

The 15 respondents named in this peregiaph are hereinafter desig- 

nated and referred to as “buyer-respondents.” Each of said buyer- 
respondents is engaged in the retail dry goods business, and is a 
stockholder in the respondent National Modes, Inc. Said buyer- 
respondents are named as parties respondent both individually and as 
representatives of a group or class of a large number of retail dry goods 
concerns, each of whom is likewise a stockholder in respondent Na- 
tional Modes, Inc. 

Par. 6. National Modes, aes was organized in August of 1925 by 
respondent John Block id a Scone of retail dry goods stores, among 
which are the buyer-respondents named in paragraph 5, to create and 
promote the sale of “style” women’s dresses and women’s wearing 

apparel under brands, labels, and trade-marks owned and controlled by 
such retailers and respondent National Modes, Inc., the principal 
trade-marked labels being “Carolyn” and “Jeanne Barrie.” 

Respondents, National Modes, Inc., National Modes Holding Corp. 
and John Block are now, and since the time of the incorporation and 
organization of National Modes, Inc., and National Modes Holding 
Corp. have been, engaged in the business of providing purchasing and 
other services for the buyer-respondents named in paragraph 5 hereof 
and for other buyers. 

In the course and conduct of their business respondents National 
Modes, Inc., National Modes Holding Corp. and John Block receive 
orders for women’s dresses and women’s wearing apparel from the 
buyer-respondents and other buyers to purchase such products as 
agents for the buyers and transmit such orders to the seller-respond- 
ents and other sellers. As a result of the transmission of said orders 
by said buyers to respondents National Modes, Inc., National Modes 
Holding Corp. and John Block, the placing of same by said respond- 
ents for or in behalf of said buyers, and the acceptance of said orders 
by said seller-respondents and other sellers, women’s dresses and 
women’s wearing apparel are by each of said seller-respondents and 
other sellers shipped from the State in which such merchandise is 
located at the time of sale into and through the various other States 
of the United States directly to each of said buyer-respondents and 
to other buyers. 

In the course of the buying and selling transactions above set out 
said seller-respondents since June 19, 1936, have transmitted, paid, 
and delivered, and do transmit, pay, sal plicer to etter Na- 
tional Modes, Inc., National Modes Holding Corp., and John Block 
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so-called brokerage fees and commissions or allowances and discounts 
in lieu of such brokerage fees and commissions, the same being certain 
percentages of the quoted sales prices agreed upon by said seller- 
respondents and other sellers with respondents National Modes, Inc., 
National Modes Holding Corp., and John Block. The three respond- 
ents last named since June 19, 1936, have received and accepted and 
are receiving and accepting such so-called brokerage fees, commissions, 
or allowances and discounts in lieu thereof upon the purchases of the 
buyer-respondents and other buyers. 

Par. 7. National Modes, Inc., has divided its stock into three sep- 
arate classes which are as follows: 50 shares of class A stock of the 
par value of $100 each, 100 shares of class B stock of the par value of 
$100 each and 50 shares of class C stock without nominal or par value. 
Class A and class B stock is owned and can be owned only by retailers 
of women’s dresses and women’s wearing apparel. Since the incorpo- 
ration of both respondents National Modes, Inc., and National Modes 
Holding Corp., in 1925 respondent John Block has been the sole owner 
of the class C stock. Class A stock is owned by retailers of women’s 
dresses and women’s wearing apparel whose annual business is in ex- 
cess of $250,000. ‘The class B stock is held by retailers of women’s 
dresses and women’s wearing apparel whose annual business is less 
than $250,000. Nomorethan one share of class A or class B stock may 
be held by a single retailer for each city in which such retailer conducts 
a retail dry goods store. 

The class A stock is held by approximately 28 retail dry goods stores 
located in the larger cities of the United States; the class B stock is 
held by approximately 60 retail dry goods stores located in the larger 
cities of the United States. No two of such stores are located in the 
same city. In addition to the stockholder customers of respondent 
National Modes; Inc., holding the class A and B stock there are ap- 
proximately 60 retail dry goods stores situated throughout the country 
which are not stockholders but which purchase their requirements of 
women’s dresses and women’s wearing apparel through respondents 
National Modes, Inc., National Modes Holding Corp., and John Block. 
Such stores are potential stockholders and are permitted by respond- 
ents National Modes, Inc., National Modes Holding Corp., and John 
Block to participate in the benefits and services rendered by said 
respondents in the same manner, form, and degree as the stores which 
are stockholders in respondent National Modes, Inc. 

Par. 8. Immediately upon the organization of respondents National 
Modes, Inc., and National Modes Holding Corp., a contract was ef- 
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fected between said respondents and each of the stores having stock in 
National Modes, Inc. The provisions of said contract are as follows: 


Agreement made this ~------~-- Gay. offi ce. Jvetm ee eae es 19__, by and 
between National Modes, Inc. (hereinafter called “corporation’”’), party of the 
first part, National Modes Holding Corporation (hereinafter sometimes called 
the “Holding Corporation”), party of the second part, and OI ice NCS. 
price Danetat” sh (hereinafter called the “Stockholder”), party of the third part, 
Witnesseth : 

Whereas; the parties of the first and second part are interested and are 
cooperating in the creation, acquisition and development of certain trade-marks 
and trade names, and in the creation and popularization of styles and in the 
sale of merchandise bearing any such trade-marks or trade names; and 

Whereas, the Stockholder is or desires to become a stockholder of such Corpo- 
ration, and the parties of the first and second part have entered into and may 
enter into contracts similar to this contract with other stockholders of the 
corporation ; 

Now, therefore, in consideration of the premises, of the mutual agreenrents 
of the parties, of one dollar and other good and valuable considerations, receipt 
whereof is hereby acknowledged, the parties do hereby agree as follows: 

1. The parties of the first and second part agree to use their best efforts to 
create and develop said trade-marks and trade names in connection with 
specialized lines of apparel and other merchandise, to create, use and popularize 
styles and merchandise in connection with which said trade-marks or trade 
names are to be used or applied, to choose and designate manufacturers or 
- producers of merchandise bearing said trade-marks or trade names and generally 
to supervise said manufacture, to advertise nationally such trade-marks and 
trade names and merchandise bearing the same and to render such other services 
in connection therewith as they may deem necessary or advisable, to render 
the name valuable and generally to advance the interests of the Corporation 
and the Stockholders. 

2. The Stockholder is hereby granted the sole and exclusive right to ein 
merchandise bearing any such trade-marks and/or trade names in the city 
Of yore Pach rere geet saat and within a radius of __________ miles thereof. Said 
Stockholder is also to have the right to fill mail orders for any such merchandise. 

3. The Stockholder agrees to pay National Modes Holding Corporation a 
commission upon the net invoice cost of merchandise selected by the Corporation 
to bear any such trade-marks or trade names purchased by the Stockholder 
in any fiscal year, said commission to be paid on the tenth day of each month 
upon invoices bearing the previous month’s date as follows: 


4% on purchases by the Stockholder on coats, suits, furs, underwear, bags 
and millinery ; and dresses costing over $10.75 each. 


3% on purchases by the Stockholder on dresses costing up to and, bcluding 
$10.75. 


2% on all purchases of hosiery. 


4. The advertising expenses of the Corporation shall be paid from a fand 
to be subscribed through the payment of one percent (1%) by each stockholder 


of the net amount of purchases made by the Holding Corporation for the account 
of such stockholder. 
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5. The Stockholder agrees that it will not use or apply any such trademark or 
trade name in connection with any merchandise except such as may have been 
selected or approved by the Style Committee or Committees of the Corporation 
and agrees that any merchandise bearing any such trade name or trade-mark 
will be purchased by said Stockholder only from such sources as may be desig- 
nated by the Corporation. The Stockholder will place all orders or reorders 
through the Corporation. The Stockholder agrees further that it will not sell 
through branches or otherwise any such merchandise in any locality other than 
UCI Vii == ated a tete 2 and. within a.radius of .--._.—..— miles thereof, 
except that it may fill mail orders as aforesaid, irrespective of the territory in 
which any said mail orders may originate. 

6. In the event that the Stockholder shall offer for sale any such merchandise 
below the established price, it must first remove the labels containing any such 
trade-mark or trade name and in such event such merchandise snall not be 
advertised or represented as having any connection with any of such trade-marks 
or trade names. 

7. The Stockholder agrees that it will locally advertise and push the sale of 
the merchandise bearing any such trade-mark or trade name. 

8. The Stockholder agrees that it will purchase a minimum amount of such 
merchandise, to be determined from time to time by the Executive Committee 
upon a basis which shall be proportioned according to the ready-to-wear volume 
of the Stockholder or the population of the cities in which the respective Stock- 
holders operate. 

9. This agreement shall cease to be operative if and when the Stockholder 
shall cease to be a Stockholder of the Corporation, except that in such event 
the stockholder shall not be released from any obligations or liability thereto- 
fore incurred hereunder. 

10. This agreement shall be binding upon and inure to the benefit of the suc- 
cessors and assigns of the Corporation and of the Stockholder; and shall be 
binding upon and inure to the benefit of National Modes Holding Corporation 
or any successor thereof so long as Mr. John Block shall own and continue to 
own the majority of the capital stock thereof, and so long as he shall continue 
in the management thereof, and so long as said National Modes Holding Cor- 
poration, or its successors, shall engage in no enterprise except in connection 
with the business of National Modes, Inc. 

11. The Stockholder may terminate this agreement by giving to the Corpora- 
tion at least ninety (90) days’ notice in writing of its intention so to do, but 
such cancellation shall not effect in any way any obligation of the Stockholder 
theretofore incurred hereunder. 

In witness whereof, the parties have executed this agreement the day and 


year first above mentioned. 
NATIONAL MopEs, INC., 


SY pee Po Se Ne toe ee es ene 

NationaL Moprs HoLpinG Corporation, 

1 BNE cele tas ne tle ne IE ep tale ae en SB 
(Stockholder) 

Ey ae sane eee ene ee oe 


Pursuant to the agreement above set forth, respondents National 
Modes, Inc., National Modes Holding Corp., and John Block receive 
from the stockholders of National Modes, Inc., being the buyer-re- 
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spondents herein named, so-called buying fees. The so-called buying 
fees are paid on a percentage basis and are predicated on the net in- 
voice cost of merchandise, as follows: 

1. Two percent of the invoice cost for women’s hosiery. 

2. Three percent of the invoice cost for women’s dresses, coats, suits 
and other women’s wearing apparel which are purchased at a whole- 
sale price of less than $10.75 each. 

3. Four percent of the invoice price on women’s dresses, coats, suits 
and other women’s wearing apparel which are purchased at a whole- 
sale price of more than $10.75 each. 

4. One percent of the invoice price of all purchases made by the 
buyer-respondents herein named through respondents National Modes, 
Inc., National Modes Holding Corp., and John Block, for the adver- 
tising of brands, labels, and trade-marks owned and controlled by 
respondent National Modes, Inc. 

Par. 9. At the time the contract above set forth was executed agree- 
ments were also executed between National Modes Holding Corp. and 
retailers of women’s dresses and women’s wearing apparel not stock- 
holders of the National Modes, Inc. The provisions of such agree- 
ments are as follows: 


AGREEMENT made this day between NATIONAL MODES HOLDING COR- 
PORATION, of 180 West 31st Street, hereinafter known as the Corporation, and 
OE Pees ies eS pee it ape innd Yn 88 SP aa hotest eee feo eo, en ag ob ek ety Se ok prea 
hereinafter known as the Retailer, for the period of 
AU OVO Wo ieee Bs eo ey ee 

IT IS UNDERSTOOD that the Retailer shall have the right to publicize and 
advertise the names of “CAROLYN” and “JHANNE BARRIE” exclusively in the 
CONN A, {ON Rae cee ene ere oe ae ee for the duration of this contract; and that the 
name of the Retailer will be listed in all advertisements in national publications 
run by the Corporation, where there is a listing of retailers names. 

_ THE RETAILER AGREES to take a minimum amount of garments per 
month, and his orders are herewith attached. 

IT IS UNDERSTOOD, however, that at no time will the retailer offer for sale 
any garment below its agreed advertised price without first removing the label, 
and thereafter the names of “CAROLYN” or “JEANNE BARRI®”’ will not be 
mentioned in connection with the sale or advertising of such garment. 

THE RETAILER AGREES to pay monthly to the Corporation 4% of the net 
purchase price of all garments costing up to and including $10.75, and 5% above 
$10.75, it being understood that there will be an equal percentage of savings on 
cost price for the Retailer, effected by the Corporation. This is to apply to all 
orders as well as reorders shipped to the Retailer. The Retailer agrees to place 
all orders and reorders through the Corporation’s New York Office. 

IT IS AGREED that either party to this contract has the right to cancel same 
at any time before its expiration by giving sixty (60) days written notice, by 
registered mail, to the other party. 
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IT IS FURTHER AGREED that matters contained herein, together with the 
attached order for merchandise, and for copies of the Corporation’s mailing 
brochures, constitute the entire agreement between us. 


NaTIONAL MopEes Hotpine Corp. 
Pursuant to the agreement above set forth, nonstockholding retail 
. dry goods stores which purchase merchandise through respondents 
National Modes, Inc., National Modes Holding Corp. and John Block 
bearing the brands owned and controlled by respondent National 
Modes, Inc., pay to respondents National Modes, Inc., National Modes 
Holding Corp., and John Block, as a so-called buying fee 4 percent 
on articles of clothing including women’s dresses, suits, and coats 
which are purchased at a wholesale price of less than $10.75 each 
and 5 percent on such garments which are purchased at a wholesale 
price of more than $10.75 each. 

Par. 10. Respondents National Modes, Inc., National Modes Hold- 
ing Corp., and John Block, pursuant to an euserandine and agree- 
ment between them and the buyer-respondents and other buyers, 


induce and have induced the seller-respondents herein named and | 


other sellers to allow them on purchases of women’s dresses, coats, 
suits, and other women’s wearing apparel made for the retailer- 
stockholders of National Modes, Inc., and other retailers, a 4 percent 
lower price on such articles of clothing which wholesale for less than 
$10.75 each, and at a 5 percent lower price on such articles of clothing 
which wholesale for more than $10.75 each than said sellers allow to 
competitors of said retailers. This preferential discount of 4 or 5 
percent as the case may be is in some instances paid by the seller- 
respondents and other sellers direct to the buyer-respondents and to 
buyers with contracts described in paragraph 9 hereof in the form of 
a reduced price for the articles of clothing purchased. In other 
instances, the seller-respondents and other sellers pay directly to 
respondents National Modes, Inc., National Modes Holding Corp., 
and John Block a brokerage fee and commission equal to 4 percent of 
the wholesale price of women’s dresses, coats, suits, and other women’s 
wearing apparel costing less than $10.75 each and 5 percent of the 
wholesale price of such articles of clothing costing in excess of $10.75 
each. 

Where the 4 or 5 percent allowance or discount in lieu of brokerage 
is paid directly by the seller-respondents and other sellers to the stock- 
holders of respondent National Modes, Inc., and other retailers, such 
stockholders and retailers transmit it to respondents National Modes, 
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Inc., National Modes Holding Corp., and John Block in the form of 
so-called buying fees. In the instances where the seller-respondents 
and other sellers pay directly to respondents National Modes, Inc., 
National Modes Holding Corp., and John Block a brokerage fee and 
commission or an allowance or discount in lieu thereof in the amount 
of 4 or 5 percent on the invoice price of women’s dresses, coats, suits, 
and other women’s wearing apparel, the buyers are not required to 
pay so-called buying fees on such purchases. 

Par. 11. On occasion some seller-respondents and other sellers will 
not allow the discount and allowance to appear as such on the invoices 
representing purchases by the buyer-respondents and other buyers. 
On such occasions the buyer-respondents and other buyers are secretly 
advised by such sellers, when remitting payment for the articles of 
clothing so purchased, to deduct from the net invoice price the discount 
or allowance of 4 or 5 percent, as the case may be. 

Some seller-respondents and other sellers will not allow the buyers 
to deduct the discount and allowance when remitting payment for the 
merchandise so purchased nor do they pay direct to respondents 
National Modes, Inc., National Modes Holding Corp., and John Block 
the brokerage fees and commissions on the separate purchases of the 
respective buyer-respondents and other buyers. However, such seller- 
respondents and other such sellers do allow respondents National ' 
Modes, Inc., National Modes Holding Corp., and John Block to peri- 
odically audit their sales records for the purpose of determining the 
accumulated amounts of brokerage fees and commissions upon the 
purchases of buyer-respondents and other buyers to the three respond- 
ents last named. 

Respondents National Modes, Inc., National Modes Holding Corp., 
and John Block refuse to purchase any merchandise from any sellers 
who will not allow to them or to the buyer-respondents and other 
buyers a brokerage fee and commission or a discount or allowance 
in lieu thereof upon the purchases of the stockholders of National 
Modes, Inc., or other retailers purchasing through said three 
respondents. 

The brokerage fees and commissions or allowances or discounts in 
lieu thereof received by respondents National Modes, Inc., National 
Modes Holding Corp., and John Block, either directly from the seller- 
respondents and other sellers or indirectly from the seller-respondents 
and other sellers through the buyer-respondents and other buyers, 
upon the purchases of the buyer-respondents and other buyers are 
used by the three respondents, after the payment of operating expenses 
and the payment of dividends on stock to the stockholdcvs of respond- 
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ents National Modes, Inc., and National Modes Holding Corp., to 
perform valuable service and to furnish valuable facilities for and 
to promote in behalf of the buyer-respondents and other buyers the 
sale of brands; labels and trade-marks owned and controlled by 
respondent National Modes, Inc. 

Par. 12. In all of the buying and selling transactions hereinabove ~ 
referred to, the so-called brokerage fees and commissions or allow- 
ances and discounts in lieu thereof are paid and transmitted by the 
seller-respondents and other sellers to and are accepted and received 
by respondents National Modes, Inc., National Modes Holding Corp., 
and John Block while said TenbReNtS are acting in fact for and in 
behalf of the buyer-respondents and other buyers and no services 
whatever have been rendered or are now being rendered in connection 
with such purchases for or to said seller-respondents and other sellers 
by the three respondents last named or by-said buyer-respondents and 
other buyers. 

The so-called brokerage fees and commissions or discounts and 
allowances in lieu thereof are paid by the seller-respondents and other 
sellers to respondents National Modes, Inc., National Modes Holding 
Corp., and John Block and are transmitted to and received by the 
buyer-respondents and other buyers in the form of services performed 
and facilities furnished by said respondents while acting as inter- 
mediaries for and in behalf of said buyer-respondents and other 
buyers. 

Par. 13. The transmission and payment of said so-called brokerage 
fees and commissions or discounts and allowances in lieu thereof by 
the seller-respondents and other sellers to respondents National 
Modes, Inc., National Modes Holding Corp., and John Block upon 
the purchases of buyer-respondents and other buyers, and the receipt 
and acceptance thereof by the three respondents last named, or by the 
buyer-respondents and other buyers in the manner and under the 
circumstances hereinabove set forth are in violation of the provisions 
of section 2, subsection (c) of the Clayton Act as amended by the 
Robinson-Patman Act approved June 19, 1936. 


COUNT II 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in paragraph 1 of count IT hereof, since 
June 19, 1936, have violated and are now violating the provisions of 
subsection (d) of section 2 of the Clayton Act (U.S. C. title 15, 
sec. 13) as amended by the Robinson-Patman Act, approved June 19, 


418 FEDERAL TRADE COMMISSION DECISIONS 


7 


Complaint 46 F. T. C. 


1936, hereby issues this complaint, stating its charges with respect 
thereto as follows: 

ParacrapH 1. Respondents Babs Junior, Inc., Morris W. Haft & 
Bros., Inc., Shipman & Baker, Inc., Shelton Coat Corp., and Henlo 

- Sportswear, Ltd., as more particularly described in paragraph 4 of 
count I hereof, are engaged in the business of manufacturing, selling, 
and distributing women’s dresses and women’s wearing apparel to 
numerous buyers including National Modes, Inc., National Modes 
Holding Corp., John Block and the Buyers named in paragraph 5 
of count I hereof. Said respondents sell and distribute their prod- 
ucts in commerce between and among the various States of the United 
States and in the District of Columbia and as a result of such sales 
cause the said products to be shipped and transported from their 
respective places of business to purchasers thereof who are located 
in various other States of the United States. There is and has been 
at all times mentioned herein a continuous course of trade and com- 
merce in women’s dresses and women’s wearing apparel across State 
lines between respondents’ factories and the purchasers of said 
products. 

Said respondents’ enterprises are operated with the ultimate ob- 
jective of marketing their women’s dresses and women’s wearing 
apparel through retail department stores and other retail dry goods 
establishments to the consuming public in all parts of the United 
States. 

Par. 2. In the course and conduct of their business as aforesaid 
the respondents named in paragraph 1 of count II hereof are now 
and during all the time herein mentioned have been in competition 
with other corporations and with individuals, partnerships and firms 
engaged in the business of manufacturing, selling and distributing 
women’s dresses and women’s wearing apparel in commerce. Many 
of said respondents’ retail department store customers and dry goods 
store customers are competitively engaged with each other and with 
customers of respondents’ competitors in the resale of women’s dresses 
and women’s wearing apparel within the trading areas in which the 
respondents’ said retailer-customers, respectively, offer for sale and 
sell the said products purchased from the respondents through Na- 
tional Modes, Inc., National Modes Holding Corp., and John Block. 

Par. 3. In the course and conduct of their business in commerce 
respondents named in paragraph 1 of count II since June 19, 1936, 
have secretly paid and agreed to pay to National Modes, Inc., National 
Modes Holding Corp., John Block and to retailers purchasing women’s 
dresses and women’s wearing apparel through them certain sums of 
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_ money as compensation for and in consideration of advertising and 


promotional services furnished by them and by such retailers in con- 
nection with the sale and offering for sale of women’s dresses and 
women’s wearing apparel under registered trade-marks such as “Caro- 
lyn,” “Jeanne Barrie,” and others. The making of such payments by 
the respondents named in paragraph 1 of count II hereof was con- 
cealed by said respondents from competitors of said National Modes, 
Inc., National Modes Holding Corp., John Block and from competi- 
tors of other buyers purchasing women’s dresses and women’s wearing 
apparel from said respondents. Respondents did not make such pay- 
ments available on proportionally equal terms or on any terms to 
other purchasing agents and retailers of women’s dresses and women’s 
wearing apparel who compete in the sale and distribution of such 
products purchased from respondents. 

Par. 4. It has been the policy of respondents named in paragraph 
1 of count IT hereof to conceal from all of their customers, except 
those favored by respondents, the details of their agreements relating 
to compensation of customers for services in connection with advertis- 
ing and promotional facilities. Other customers of respondents are 
denied knowledge of such allowances and compensation and the 
respondents have not and do not make it known to any of their custo- 
mers except their favored ones that they pay compensation for adver- 
tising and promotional services in connection with the sale of women’s 
dresses and women’s wearing apparel to the consuming public. Re- ~ 
spondents have resisted the extension of such allowances to some 
purchasers of women’s dresses and women’s wearing apparel even 
though such purchasers were willing to give advertising and promo- 
tional services to respondents in connection with the sale of such 
women’s dresses and women’s wearing apparel to the consuming 
public. 

Par. 5. The above described acts and practices of respondents named 
in paragraph 1 of count II hereof are in violation of subsection (d) 
of section 2 of the Clayton Act as amended by the Robinson-Patman 
Act approved June 19, 1936 (U.S. C. title 15, sec. 18). 


Report, FInpInes as TO THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by an act of Congress approved June 19, 1936 (the 
Robinson-Patman Act), and by virtue of the authority vested in the 
Federal Trade Commission by the aforesaid act, the Federal Trade 
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Commission, on June 23, 1945, issued and subsequently served its 
complaint in this provebalite upon the respondents named in the 
caption hereof charging all of them in count I thereof with violation 
of the provisions of subsection (¢) and some of them in count II 
thereof with violation of the provisions of subsection (d) of section 
2 of the said Clayton Act, as amended by the Robinson-Patman Act. 
After the issuance of said complaint and the filing of respondents’ 
answers thereto, a written stipulation as to the facts was entered into 
by and between Everette MacIntyre, Assistant Chief Trial Counsel 
of the Commission, and each of the respondents except Charles Hymen 
Dresses, Inc. (named in the complaint as Charles Hymen, Inc.) , Henlo 
Sportswear, Ltd., Babs Junior, Inc., Rubin-Feld, Inc., and Gimbel 
Bros., Inc., in which it was provided that subject to the approval of 
the Commission the statement of facts contained therein, which were 
exclusively in support of and in opposition to the charges in count I of 
said complaint, may be taken as the facts in this proceeding in lieu of 
testimony in support of and in opposition to the charges made in both 
counts of said complaint and that the Commission may proceed upon 
such statement of facts to make its report stating its findings as to 
the facts (including inferences which may be drawn from said stipu- 
lated facts) and its conclusion based thereon and enter its order dis- 
posing of this proceeding without the presentation of arguments or 
the filing of briefs. 

Thereafter this proceeding came on for final hearing before the 
Commission upon the complaint and the stipulations as to the facts, 
said stipulations having been approved, accepted, and filed; and the 
_ Commission, having duly considered the matter and being now fully 

advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
elusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. (a) Respondent National Modes, Inc. (sometimes 
hereinafter referred to as the Corporation), is a corporation organized 
and existing under and by virtue of the laws of the State of New 
York, with its office and principal place of business located at 130 
West Thirty-first Street, New York, N. Y. 

(&) The stockholders of the Corporation are retail women’s apparel 
stores, including buyer respondents, and respondent John Block. The 
Corporation he owned and controlled the trade-marks and trade 
names “Carolyn” and “Jeanne Barrie” which have been used to 
identify women’s apparel which has been purchased by Respondent 
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National Modes Holding Corp. from manufacturers thereof, including 


seller respondents, as agent for, and for resale so identified by, the 


stockholders of the Corporation (except Respondent John Block) and 


other retail women’s apparel stores. The Corporation has also adver- 
tised such branded apparel so purchased in magazines and periodicals 
of national circulation and otherwise promoted its resale in the hands 
of its stockholders and such other retail stores. 

Par. 2. (a) Respondent National Modes Holding Corp. (some- 
times hereinafter referred to as the Holding Corporation), is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of New York, with its office and principal place of business also 
located at 130 West Thirty-first Street, New York, N. Y. 

(0) The majority of the capital stock of the Holding Corporation 
is owned or controlled by respondent John Block. Under the terms 
of contracts hereinafter set forth with the Corporation and the Corpo- 
ration’s stockholders, except Respondent John Block, and of contracts 
with other retail women’s apparel stores (all of which contracting 
stockholders and retailers are sometimes hereinafter referred to as 
clients) , the Holding Corporation has engaged in the business of pur- 
chasing from seller respondents and other sellers women’s apparel 
bearing the trade-marks and trade names owned by the Corporation 
as agent for, and for resale by its clients and in advertising the 
branded apparel so purchased in magazines and periodicals of na- 
tional circulation and otherwise promoting its resale in the hands of 
its clients. 

Par. 3. (a) Respondent John Block is an individual who also has 
his office and principal place of business located at 180 West Thirty- 
first Street, New York, N. Y. 

(b) Said respondent, in addition to being the majority stockholder, 
is also a director and the president, treasurer, and chief executive 
officer of the Holding Corporation. As such he determines all of its 
major questions of policy, but he does not participate in the routine 
daily transactions which are performed by subordinate employees. 

(c) Said respondent, in addition to being a stockholder, is also a 
director and the secretary of the Corporation. He is also the exclu- 
sive agent of the Corporation in the consummation of the purposes of 
that respondent under the terms of a contract hereinafter set. forth 
inuring to the benefit of the Holding Corporation. 

(d@) Respondents National Modes Holding Corp., National Modes, 
Inc., and John Block are sometimes hereinafter referred to collectively 


as intermediary respondents. 
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Par. 4. (a) (1) Respondents Hyman Schreier and Ethel Schreier, 
his wife, are a partnership operating under the firm name of H. 
Schreier Co., having its principal office and place of business at 525 
Seventh Avenue, New York, N. Y. 

(2) Respondent Junior Deb Coat & Suit Co., Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its principal office and place of business at 512 
Seventh Avenue, New York, N. Y. 

(3) Respondent Eclipse Knitting Mills, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York with its principal oflice and place of business at 1410 
Broadway, New York, N. Y. 

(4) Respondent Morris W. Haft & Bros., Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York with its principal office and place of business at 500 
Seventh Avenue, New York, N. Y. 

(5) Respondent Grossman & Spiegel, Inc., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of New 
York with its principal office and place of business at 512 Seventh 
Avenue, New York, N. Y. 

(6) Respondent Junior Guild Frocks, Inc., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
Illinois with its principal office and place of business at 847 West 
Jackson Boulevard, Chicago, Il. 

(7) Respondent Godett & Gross, Inc., is a corporation organized. 
and existing under and by virtue of the laws of the State of Illinois 
with its principal office and place of business at 337 South Franklin 
Street, Chicago, Ill. 

(8) Respondent Henry Rosenfeld, Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of New York 
with its principal office and place of business at 498 Seventh Avenue, 
New York, N. Y. 

(9) Respondent Fred Perlberg, Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of New York 
with its principal office and place of business at 525 Seventh Avenue,. 
New York, N. Y. 

(10) Respondent Shelton Coat Corp. is a corporation organized 
and existing under and by virtue of the laws of the State of New 
York with its principal office and place of business at 230 West Thirty- 
eighth Street, New York, N. Y. 

(11) Respondent Shipman & Baker, Inc, is a corporation organized 
and existing under and by virtue of the laws of the State of New 
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York, with its principal office and place of business at 500 Seventh 
Avenue, New York, N. Y. 

(B) The 11 respondents above named are hereinafter referred to as 
seller a Each of them is engaged in the business of manu- 
facturing women’s apparel and selling it to (among other buyers) 
some or all of the buyer respondents and other clients of the Holding 
Corporation, which makes such purchases as agent for such clients. 

(¢) The Holding Corporation also purchases as agent for its clients 
from other ain ipliechiiobe of women’s apparel in the same manner as 
it purchases from seller respondents, but the total number of such 
manufacturers is so large that it would be manifestly inconvenient and 
burdensome to join all of them as parties respondent. Seller re- 
spondents are, therefore, named as parties respondent both individu- 
ally and as representative of all manufacturers from whom the 
Holding Company purchases for its clients. 

Par. 5. (a) (1) Respondent Arnold Constable & Co. is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New York with its principal office and place of business at 
453 Fifth Avenue, New York, N. Y. 

(2) Respondent Auerbach Co. is a corporation organized and exist- 
ing under and by virtue of the laws of the State of Utah with its prin- 
cipal office and place of business at Salt Lake City, Utah. 

(3) Respondent Best’s Apparel, Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of Washing- 
ton with its principal office and place of business at Fifth and Pine 
Streets, Seattle, Wash. 

(4) Respondent Fowler, Dick & Walker is a corporation organized 
and existing under and by virtue of the laws of the State of Pennsyl- 
vania with its principal office and place of business at Wilkes- 
Barre, Pa. 

(5) Respondent Gimbel Bros., Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of New York with 
its principal office and place of business at Thirty-third and Broad- 
way, New York, N. Y., with a branch located at Ninth and Market 
Streets, Philadelphia, Pa., which branch is referred to in subpara- 
graph (0) below. 

(6) Respondent Hale Bros. Stores, Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of Dela- 
ware with its principal office and place of business at San Francisco, 


Calif. 
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(7) Respondent A. Harris & Co. is a corporation organized and : 
existing under and by virtue of the laws of the State of Texas with 
its principal office and place of business at Dallas, Tex. 

(8) Respondent The Hecht Co. is a corporation organized and. 
existing under and by virtue of the laws of the State of Maryland with. 
its principal office and place of business at Seventh and F Streets NW.,. 
Washington, D. C. 

(9) Respondent Popular Dry Goods Co. is a corporation organized. 
and existing under and by virtue of the laws of the State of Texas. 
with its principal office and place of business at El Paso, Tex. 

(10) Respondent Ames & Brownley, Inc., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
Virginia with its principal office and place of business at Norfolk, Va. 

(11) Respondent Dalton Co. is a corporation organized and existing” 
under and by virtue of the laws of the State of Louisiana with its. 
principal office and place of business at Baton Rouge, La. 

(12) Respondent King’s, Inc., is a corporation organized and exist- 
ing under and by virtue of the laws of the State of Tennessee with 
its principal office and place of business at Johnson City, Tenn. 

(13) Respondent Ogus, Rabinovich & Ogus, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York with its principal office and place of business at 2 Park 
Avenue, New York, N. Y. 

(14) Respondents J. W. Scarbrough and L. Scarbrough are a 
partnership operating under the firm name of FE. M. Scarbrough & 
Sons, having its principal office and place of business at Congress. 
Avenue and Sixth Street, Austin, Tex. 

(6) The 14 respondents above named are hereinafter referred to 
as buyer respondents. Each of them is a stockholder of the Corpora- 
tion and engaged in business selling women’s apparel at retail, some 
of which was purchased for it by the Holding Corporation from 
seller respondents and other sellers, except that buyer respondent 
Gimbel Bros., Inc., was a stockholder only from February 5, 1938, to 
July 13, 1944. 

(c) Buyer respondents are not all of the stockholders or former 
stockholders of the Corporation for whom the Holding Corporation 
has purchased in the same manner as for buyer respondents, but the 
total number of such stockholders is so large that it would be mani- 
festly inconvenient and burdensome to join all of them as parties 
respondent. Buyer respondents are, therefore, named as parties: 
respondent both individually and as representative of all of the stock- 
holders of the Corporation. 
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Par. 6. (a) The corporation was organized in August 1925 by 
Respondent John Block and representatives of a group of women’s 
apparel retailers, among which were buyer respondents Best’s Ap- 
parel, Inc., Popular Dry Goods Co., and E. M. Scarbrough & Sons, 
to engage in group buying and promotion of the resale of women’s 
apparel bearing the trade-marks and trade names owned and con- 
trolled by the Corporation such as “Carolyn” and “Jeanne Barrie,” 
and to facilitate such purposes by the acts and practices herein found. 

(6) The Corporation has three classes of capital stock, namely, class 
A, of which there are 50 shares with a par value of $100 each; class 
B, of which there are 100 shares with a par value of $100 each; and 
class C, of which there are 50 shares without par value. A1l of class 
C stock is now and has been since the formation of the Corporation 
owned or controlled by Respondent John Block. Class A and class 
B stock is and can be owned only by retailers of women’s apparel, 
class A being limited to such retailers whose annual volume of busi- 
ness in the ready-to-wear department is in excess of $250,000, and 
class B being limited to such retailers whose annual volume of business 
in the ready-to-wear department is less than $250,000. Class A stock 
is owned by approximately 28 retail women’s apparel stores, including 
some buyer respondents, and class B stock is owned by approximately 
46 such stores, including some buyer respondents. All of such stores 
are located in the larger cities of the United States, and no two of 
such stores are located in the same city. No retailer may own more 
than one share of class A or class B stock for each city in which such 
retailer operates a store. 

Par. 7. (a) Immediately after the organization of the Corporation, 
it entered into the following agreement with respondent John Block: 

AGREEMENT made this 17th day of August, 1925, by and between NATIONAL 
MODKHS, INC. (hereinafter called the ‘“Corporation’”’), party of the first party, 
and JOHN BLOCK (hereinafter called “Mr. Block’) party of the second part, 
WITNESSETH : 

In consideration of the mutual agreements of the parties, of one dollar and 
other good and valuable considerations, by each party to the other in hand paid, 
receipt of which is hereby acknowledged, the parties do hereby agree as 
follows: 

1. The parties agree to cooperate in creating, acquiring and developing trade- 
marks and trade names, and in procuring the sale of merchandise, bearing the 
same, in advertising nationally said trade-marks and trade names and mer- 
chandise bearing the same, and in the creation and popularization of styles in 
connection therewith, and generally to foster the interests of the stockholders 


of the Corporation. 
2. The Corporation shall own such trade-marks and trade names. 
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3. The Corporation agrees to appoint and hereby does appoint Mr. Block 
its exclusive agent in the consummation of the aforesaid purposes, and in charge 
of the general management of the proposed plan and business upon the terms 
and conditions hereinafter set forth. 

4, Organization expenses of the Corporation, corporate taxes of every kind, 
expenses in connection with procuring and protecting the trade-marks and 
trade names of the Corporation. advertising expenses, and such other expenses 
as the Board of Directors may from time to time designate shall be borne by 
the Corporation. All other expenses in connection with the accomplishment of 
the aforesaid purposes shall be borne and paid by the party of the second part. 

5. The parties hereto shall enter into an agreement with each stockholder 
of the Corporation substantially in the form annexed hereto, marked “B”, and 
made a part hereof. 

6. Upon the vote or written consent of three-fourths of the Class A stock- 
holders of the Corporation, this contract may be cancelled by the Corporation. 
In the event of such cancellation by the Corporation, or upon the death or 
incapacity of Mr. Block, the Corporation may at its option purchase from Mr. 
Block, or his estate, or his successor, as the case may be, the shares of Class C 
stock of the Corporation owned by him, his estate, or successor, as aforesaid, 
and shall pay therefor a sum equal to fifty percent (50%) of such portion of 
the fair value of the business, property, assets and good-will of said Corpora- 
tion, as shall exceed the aggregate amount that shall have been paid into the 
Corporation by the Class A and Class B stockholders for their stock. If the 
yarties concerned cannot agree upon the fair value of such property, assets, 
business and good-will, the same shail be determined by a majority of the Board 
of Directors of the Corporation. Payment of the amount so fixed shall be made 
within one year after such cancellation, death or incapacity. 

7. In the event that the party of the second part shall desire to retire from the 
enterprise, he shall offer in writing to surrender to the Corporation all of his 
rights hereunder at a price to be determined as hereinbefore set forth in the 
case of cancellation hereof, or the death or incapacity of the party of the 
second part. If the Corporation desires to purchase said rights at the price so 
determined, it shall signify its willingness so to do by written notice to such 
effect mailed or delivered to Mr. Block or his legal representatives or successor, 
within sixty (60) days after such offer shall have been received by the Cor- 
poration, and payment in such case shall be made within one year from the date 
of the receipt of such offer. Upon such payment to the party of the second 
part, in any of the events above specified, he er his legal representative or 
representatives or successor will redeliver to the Corporation the shares of Class 
‘C stock thereof owned by him, said representative or representatives or successor, 
and this contract will be of no further force or effect and the agency granted 
hereunder shall thereupon terminate. 

8. This contract shall be binding upon and inure to the benefit of the suc- 
cessors and assigns of the Corporation, of Mr. Block or any holding corporation 
which he may organize or cause to be organized, and in which and so long as he 
‘shall own and continue to own a majority of the capital stock thereof, and so 
long as he shall continue in the management thereof, provided, however, that 
any such corporation that Mr. Block may organize or cause to be organized 
shall be subject to the approval of the Board of Directors of National Modes, 
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Ine., and shall engage in no enterprise except in connection with the business 
of National Modes, Inc. 
IN WITNESS WHEREOF, the parties hereto have executed this agreement, 
the day and year first above mentioned. 
NATIONAL Mopes, Ino. 
(Signed) Wittiam B, THALHEIMER (pres.) 
(Signed ) JOHN Btock (LD. 8.) 


(6) Pursuant to the terms of paragraph numbered 8 of said con- 
tract and shortly after its execution, respondent John Block organized 
or caused to be organized respondent National Modes Holding Corp., 
with himself as majority stockholder, a director, the president, and 
chief executive officer. 

Par. 8. (a) After the organization of the Holding Corporation and 
pursuant to paragraph numbered 5 in the agreement set forth in para- 
graph 7 (a), the Corporation and the Holding Corporation entered 
into contracts with each of the stockholders of the Corporation, except 
respondent John Block. 

(6) The provisions of said contracts were substantially as follows: 


AGREEMENT made this __________ davyioie: — 2. RA es. eee Thy eas BS a) ONY 
and between NATIONAL MODES, INC. (hereinafter called the “Corporation’’) , 
party of the first part, NATIONAL MODES HOLDING CORPORATION (here- 
inafter sometimes called the “Holding Corporation”), party of the second part, 
SRE LOD US ee ae Pe (hereinafter called the ‘“Stockholder,’’), party 
of the third part, WITNESSETH: 

WHEREAS, the parties of the first and second part are intereMed and are 
cooperating in the creation, acquisition and development of certain trade-marks. 
and trade names, and in the creation and popularization of styles and in the 
sale of merchandise bearing any such trade-marks or trade names; and 

WHERBAS, the Stockholder is or desires to become a stockholder of such 
corporation, and the parties of the first and second part have entered into and 
may enter into contracts similar to this contract with other stockholders of the 
Corporation : 

NOW, THEREFORE, in consideration of the premises, of the mutual agree- 
ments of the parties, of one dollar and other good and valuable considerations, 
receipt whereof is hereby acknowledged, the parties do hereby agree as follows: 

1. The parties of the first and second part agree to use their best efforts to 
create and develop said trade-marks and trade names in connection with special- 
ized lines of apparel and other merchandise, to create, use and popularize styles: 
and merchandise in connection with which said trade-marks or trade names are 
- to be used or applied, to choose and designate manufacturers or producers of 
merchandise bearing said trade-marks or trade names and generally to super- 
vise said manufacture, to advertise nationally such trade-marks and trade names: 
and merchandise bearing the same and to render such other services in connec- 
tion therewith as they may deem necessary or advisable, to render the same 
valuable, and generally to advance the interests of the Corporation and the 


Stockholders. 
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2. The Stockholder is hereby granted the sole and exclusive right to. sell 
_merchandise bearing any such trade-mark and/or trade names in city of 
demete els 3 Lae feb and within a radius of __________ miles thereof. Said 
Stockholder is also to have the right to fill mail orders for any such merchandise. 
3. The Stockholder agrees to pay National Modes Holding Corporation a 
commission upon the net invoice cost of merchandise selected by the Corporation 
to bear any such trade-marks or trade names purchased by the Stockholder in any 
fiseal year, said commission to be paid on the tenth day of each month upon 
invoices bearing the previous month’s date as follows: 


4% on purchases by the Stockholder on coats, suits, furs, underwear, bags 
and millinery ; and dresses costing over $10.75 each. 

3% on purchases by the Stockholder on dresses costing up to and including 
$10.75. 

2% on all purchases of hosiery. 


4. The advertising expenses of the Corporation shall be paid from a fund to 
be subscribed to through the payment of one percent (1%) by each stockholder 
of the net amount of purchases made by the Holding Corporation for the account 
of such stockholder. 

5. The Stockholder agrees that it will not use or apply any such trade-mark 
or trade name in connection with any merchandise except such aS may have 
been selected or approved by the Style Committees of the Corporation’ and 
agrees that any merchandise bearing any such trade name or trade-mark will 
be purchased by said Stockholder only from such sources as may be designated 
by the Corporation. The Stockholder will place all orders or reorders through 
the Corporation. The Stockholder agrees further that it will not sell through 
branches or otherwise any such merchandise in any locality other than the 
Geytel ee foes 8 eer sels 23. and within a radius of ___-______ miles thereof, 
except that it may fill mail orders as aforesaid, irrespective of the territory in 
which any said mail orders may originate. 

6. In the event that the Stockholders shall offer for sale any such merchandise 
below the established price, it must first remove the labels containing any such 
trade-mark or trade name and in such event such merchandise shall not be ad- 
vertised or represented as having any connection with any of such trade-marks 
or trade names. 

i. The Stockholder agrees that it will locally advertise and push the sale 
of the merchandise bearing any such trade-mark or trade name. 

& The Stockholder agrees that it will purchase a minimum amount of such 
merchandise, to be determined from time to time by the Executive Committee 
upon a basis which shall be proportioned according to the ready-to-wear volume 
of the Stockholder or the population of the cities in which the respective Stock- 
holders operate. 

9. This agreement shall cease to be operative if and when the Stockholder 
shall.cease to be a Stockholder of the Corporation, except that in such event the 
Stockholder shall not be released from any obligations or liability theretofore 
incurred hereunder. . 

10. This agreement shall be binding upon and inure to the benefit of the suc- 
cessors and assigns of the Corporation and of the Stockholder ; and shall be bind- 
ing upon and inure to the benefit of National Modes Holding Corporation or any 
successor thereof so long as Mr. John Block shall own and continue to own the 
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majority of the capital stock thereof, and so long as he shall continue in the 


_- management thereof, and so long as said National Modes Holding Corporation, 


‘or its successors, shall engage in no enterprise except in connection with the 
business of National Modes, Inc. 

11. The Stockholder may terminate this agreement by giving to the Corpora- 
tion at least ninety (90) days’ notice in writing of its intention so to do, but 
such cancellation shall not effect in any way any obligation of the Stockholder 
theretofore incurred hereunder. 

IN WITNESS WHEREOF, the parties have executed this agreement the day 
and year first above mentioned. 

Nationat Mopss, Inc. 


BYpie tt COUR oe 2 see eee SIDED 
National Mopres HoLpING-CorPoRATION, 
By) Didar teh A Ne aerate ete din egiiag, 
(Stockholder) 
Bypac 2b Se: Sa Se Te ee 


(c) The percentages of purchases to be paid as fees to the Holding 
Corporation, set forth in paragraph numbered 3 of the above agree- 
ment, have been changed from time to time. As originally fixed and 
as subsequently changed they have been paid to the Holding Corpo- 
ration except as alleged in paragraph 11. Such fees are sometimes 
hereinafter referred to as contract service fees. 

Par. 9. (@) Beginning in 1937 and from time to time thereafter, 
with the consent of the Corporation and its stockholders, the Holding 
Corporation entered into agreements with approximately 60 retailers 
of women’s apparel, located in the several States, not stockholders of 
the Corporation, under the terms and in the performance of which 
such retailers (herein sometimes referred to as clients) participated in 
and benefited from the acts and practices herein set forth in the 
same manner, form, and degree as buyer respondents and other stock- 
holders of the Corporation. 

(6) Said contracts provided substantially as follows: 


_ AGREEMENT made this day between NATIONAL MODES HOLDING COR- 
PORATION, of 130 West 31st Street, hereinafter known as the Corporation, and 
eS BE Ee Se bk Ne tl Of ase ee a ee hereinafter vknown asthe 
Retailer; fori the! period: of ii 29 eee tL ok Hd? Smilies AO Saree hh bee 

1. IT IS UNDERSTOOD that the Retailer shall have the right to publicize 
and advertise the names of “CAROLYN” and “JEANNE BARRI” exclusively 
SHOT CULY (Of. ete for the duration of this contract; and that 
the name of the Retailer will be listed in all advertisements in national publi- 
eations run by the Corporation, where there is a listing of retailers’ names. 

2, THE RETAILER AGREES to take a minimum amount of garments per 
month, and his orders are herewith attached. 

3. IT IS UNDERSTOOD, however, that at no time will the retailer offer for 
sale any garment below its agreed advertised price without first removing the 
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label, and thereafter the names of “CAROLYN” or “JEANNE BARRINB” will 
not be mentioned in connection with the sale or advertising of such garment. 

4, THE RETAILER AGREES to pay monthly to the Corporation 4% of the 
net purchase price of all garments costing up to and including $10.75, and 5% 
above $10.75, it being understood that there will be an equal percentage of sav- 
ings on cost price for the Retailer, effected by the Corporation. This is to apply 
to all orders as well as reorders shipped to the Retailer. The Retailer agrees 
to place all orders and reorders through the Corporation’s New York office. 

5. IT IS AGREED that either party to this contract has the right. to cancel 
same at any time before its expiration by giving sixty (60) days written notice 
by registered mail, to the other party. 

6. IT IS FURTHER AGREED that matters contained herein, together with 
the attached order for merchandise, and for copies of the Corporation’s mailing 
brochures, constitute the entire agreement between us. 

NaTIoONAL Moprs HoLpDiNG CoRPORATION, 


(c) The percentages of purchases to be paid as fees to the Holding 
Corporation, set forth in paragraph numbered 4 of the above agree- 
ment, have been changed from time to time, and were at all times sub- 
stantially the same as the sum of the percentages of purchases to be 
paid as fees to the Holding Corporation by stockholders of the Cor- 
poration provided for in paragraph numbered 3, plus the one percent 
of purchases to be paid toward the cost of advertising to the Corpora- 
tion provided for in paragraph numbered 4, in the agreement set 
forth in paragraph 8 (0). As originally fixed and as subsequently 
changed they have been paid to the Holding Corporation except as 
alleged in paragraph 11. Such fees are sometimes hereinafter re- 
ferred to as contract service fees. 

Par. 10. Respondents have engaged in business pursuant to and in 
accordance with the contracts hereinabove set forth since the execu- 
tion thereof and until the present time. In the course and conduct 
of such business, the Holding Corporation in the State of New York 
has solicited and received purchase orders for women’s apparel, to 
bear the trade-marks and trade names owned by the Corporation, from 
its clients located in the several States directly from such clients and 
through the Corporation. The Holding Corporation has transmitted 
such orders to and has purchased from seller respondents and other 
sellers, located in the several States, the women’s apparel so ordered ; 
and such sellers have shipped and caused to be transported the women’s 
apparel so purchased, sold, and marked from the States in which they 
were located into and through other States directly to the clients of the 
Holding Corporation. 
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Par. 11. (a) Respondents engaged in one of the three following 
acts and practices in connection with most of such purchase and sales 
transactions in interstate commerce from June 19, 1936 until 1942, and 
thereafter and continuing until the present time in connection with 
fewer but many of such transactions: 

(1) Seller respondents and other sellers have paid to the Holding 
Corporation, and the Holding Corporation has received and accepted, 
sums of money equal to or substantially equal to contract service fees. 
In some instances such payments were made by checks drawn by 
such sellers to the order of and sent directly to the Holding Corpora- 
tion, and in other instances by checks drawn to the order of and sent 
directly to the Corporation, which endorsed and transmitted them to 
the Holding Corporation. Where such payments were thus made, 
the Holding Corporation waived payment of its contract service fees 
from clients by noting on purchase memoranda sent to them that the 
apparel purchased was “billed at show-room price—hence no service 
fee,” and clients paid such sellers the full invoice price. 

(2) Seller respondents and other sellers have granted to the Hold- 
ing Corporation or to the Corporaton, and the Holding Corporation 
and the Corporation have received and accepted allowances desig- 
nated on their records as allowances to advertise the apparel pur- 
chased. Such allowances were granted by checks drawn by such 
sellers to the order of an advertising agency of the Holding Corpora- 
tion and the Corporation which agency credited the sums so received 
to the account of or for the benefit of one er the other of said respond- 
ents. Such credits were not used by said respondents, in some in- 
stances, in whole, and in other instances, in part, to advertise the ap- 
parel purchased from the sellers making the grant; and to the extent 
that such credits were not used to advertise the apparel purchased 
from the seller making the grant, such allowances were equal to or 
approximately equal to and in lieu of the payments made to the Hold- 
ing Corporation or the Corporation as set forth in subparagraph (a) 
(1) of this paragraph. Where such allowances were thus granted, 
the Holding Corporation waived payment of its contract service fees 
from clients by noting on purchase memoranda sent to them that the 
apparel purchased was “billed at show-room price—hence no service 
fee,” and clients paid such sellers the full invoice price. 

(3) Seller respondents and other sellers have granted to buyer 
respondents and and other clients of the Holding Corporation, and 
such clients have received and accepted, discounts or allowances equal 
to or substantially equal to and in lieu of the payments made to the 
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Holding Corporation or the Corporation as set forth in subparagraph 
(a) (1) of this paragraph. In some instances such discounts or allow- 
ances were shown on the face of the invoice as a percentage to be 
deducted from the invoice price. In other instances, they were not 
so shown, but, under an agreement or understanding between the 
Holding Corporation and such sellers, the latter invoiced clients at 
the gross price and the Holding Corporation informed its clients, by 
memoranda which showed sellers, dates, and invoice prices, that the 
invoice prices were to be paid “less 25 cents each overcharge,” “less 
1214 cents each overcharge,” and similar entries. Where such dis- 
counts and allowances were thus granted, clients deducted the dis- 
count or allowance or the “overcharge” and paid sellers the lower net 
price, and the Holding Corporation collected its contract service fees 
from clients. 

(6) From 1942 until the present time (during which period wom- 
en’s apparel was in short supply) in connection with those of such 
transactions in which respondents did not engage in one of the three 
acts and practices as set forth in subparagraph (a) above, respondents 
so engaged as set forth in said subparagraph except that: 

(1) In some instances the amounts of such payments or grants 
made by seller respondents and other sellers were less than, often less 
than one-half of, such contract service fees; and, where such instances 
were transactions of the kinds set forth in subparagraphs (a) (1) 
and (a) (2) above, the Holding Corporation waived such contract 
service fees only to the extent of such payments or grants and such 
contract service fees were paid to the Holding Corporation by its 
clients to the extent that they were not waived; and, where such in- 
stances were transactions of the kind set forth in subparagraph (a) 
(3) above, such contract service fees were paid in full to the Holding 
Corporation; and 

(2) In other instances seller respondents and other sellers made 
no such payments or grants and such contract service fees were paid 
in full to the Holding Corporation by its clients. 

(c) In connection with all such purchase and sales transactions the 
Holding Corporation, the Corporation, and Respondent John Block 
were agents, representatives, or intermediaries acting in fact for or in 
behalf or subject to the direct or indirect control of buyer respondents 
and other clients; and such intermediary respondents were exclusively 
engaged in rendering and furnishing to such clients purchasing and 
other valuable services and facilities which promoted the resale of the 
apparel purchased. Such services and facilities were paid for by the 
payments and discounts and allowances in lieu thereof which were 
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paid and granted and received and accepted as hereinabove set forth. 
Such payments and grants, being so used, were all transmitted to 
buyer respondents and other clients in the form of such services and 
facilities. 

Par. 12. Buyer respondent Gimbel Bros., Inc., failed and refused 
to enter into a stipulation as ‘to the facts for the stated reason that it 
ceased being a stockholder in respondent National Modes, Inc., prior 
to the issuance of the complaint herein. 

Seller respondents, Charles Hymen Dresses, Inc. (named in the 
complaint as Charles Hymen, Inc.), Henlo Sportswear, Ltd., Babs 
Junior, Inc., and Rubin-Feld, Inc., were legally dissolved prior to 
the issuance of the complaint herein. 


CONCLUSION 


The paying and granting of commissions, or fees, or discounts or 
allowances in lieu thereof, by the seller respondents to the intermediary 
respondents and the buyer respondents and others; the receiving and 
accepting thereof by the intermediary respondents and the buyer 
respondents and others from the seller respondents and others and 
the transmitting thereof by the intermediary respondents to the buyer 
respondents and others, in the manner and under the circumstances 
hereinabove found, constitute violations of subsection (c) of section 
2 of the Clayton Act, as amended. 

The reasons given by respondent Gimbel Bros., Inc., for its failure 
and refusal to enter into a stipulation as to the facts do not constitute 
sufficient grounds for dismissal of the complaint against that respond- 
ent in its capacity as a respondent herein by virtue of its being a mem- 
ber of a class consisting of past, present, and future stockholders in 
any of the intermediary respondents, as represented by the named 
buyer respondents. However, to continue this proceeding against 
Gimbel Bros., Inc., as a named party respondent would further extend 
the time in which all of the respondents might participate in the 
illegal practices. 

The record contains no evidence in support of or in opposition to 
the charges that some of the respondents herein violated subsection (d) 
of section 2 of the Clayton Act, as amended, contained in count IT of 
the complaint, and no findings with respect thereto have been made. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answers of the respond- 
ents, stipulation as to the facts executed by and between Everette 


' 
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MacIntyre, Assistant Chief Trial Counsel of the Commission, and 
each of the respondents except Charles Hymen Dresses, Inc. (named 
in the complaint as Charles Hymen, Inc.), Henlo Sportswear, Ltd., 
Babs Junior, Inc., Rubin-Feld, Inc., and Gimbel Bros., Inc., in which 
it was provided, among other things, that subject to the approval of 
the Commission the statement of facts contained therein, which were 
exclusively in support of and in opposition to the charges in Count I 
of said complaint, may be taken as the facts in this proceeding in lieu 
of all testimony in support of and in opposition to the charges made 
in both counts of said complaint and that the Commission may pro- 
ceed upon such statement of facts to make its report, stating its 
findings as to the facts (including inferences which may be drawn 
from said stipulated facts) and its conclusion based thereon, and 
enter its order disposing of this proceeding, without the presentation 
of arguments or the filing of briefs; and the Commission having ap- 
proved each said stipulation as to the facts and having made its find- 
ings as to the facts and its conclusion that the respondents have 
violated the provisions of subsection (c) of section 2 of an act of 
Congress entitled “An act to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other purposes,” approved 
October 15, 1914 (the Clayton Act), as amended by an act of Con- 
gress approved June 19, 1986 (the Robinson-Patman Act) : 

(1) Lt is ordered, That the seller respondents Hyman Schreier and 
Ethel Schreier, individually and partners trading as H. Schreier Co., 
or trading under any other name, and their respective agents, repre- 
sentatives, and employees, and Junior Deb Coat & Suit Co., Inc., 
Eclipse Knitting Mills, Inc., Morris W. Haft & Bros., Inc., Grossman 
& Spiegel, Inc., Junior Guild Frocks, Inc., Godett & Gross, Inc., Henry 
Rosenfeld, Inc., Fred Perlberg, Inc., Shelton Coat Corp., and Ship- 
man & Baker, Inc., corporations, and their respective officers, directors, 
agents, representatives, and employees, directly or through any cor- 
porate or other device, in or in connection with the sale of women’s 
wearing apparel and accessories, or other merchandise, in commerce 
as “commerce” is defined in the Clayton Act, do forthwith cease and 
desist from: ; 

Paying or granting to any buyer, or to any agent, representative, 
or other intermediary acting for or in behalf, or subject to the direct 
or indirect control of any such buyer, anything of value as a com- 
mission, brokerage, or other compensation, or any allowance or dis- 
count in lieu thereof, on sales for such buyer’s own account. 

(2) Lt zs further ordered, That the intermediary respondents Na- 
tional Modes, Inc., National Modes Holding Corp., corporations, their 
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__ Officers, directors, agents, representatives, and employees, and John 
Block, individually, and his agents, representatives, and employees, 
directly or through any corporate or other device, in or in connection _ 

_ with the purchase of women’s wearing apparel and accessories, or 
other merchandise, in commerce as “commerce” is defined in the Clay- 
ton Act, do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon any purchase in con- 
nection with which such intermediary respondent acts for, or in 
behalf, or subject to the direct or indirect control of the buyer. 

(6) Transmitting, paying, or granting, directly or indirectly, in 
the form of money or credits or in the form of services or benefits 
provided or furnished, or otherwise, to any buyer any commission, 
brokerage, or other compensation, or any allowance or discount in 
lieu thereof, received on such buyer’s purchases. 

(3) It is further ordered, That the buyer respondents Arnold Con- 
stable & Co., Auerbach Co., Best’s Apparel, Inc., Fowler, Dick & 
Walker, Hale Bros. Stores, Inc., A. Harris & Co., The Hecht Co., 
Popular Dry Goods Co., Ames & Brownley, Inc., Dalton Co., King’s 
Inc., and Ogus, Rabinovich & Ogus, Inc., corporations, their respec- 
tive officers, directors, agents, representatives, and employees, and 
J. W. Scarbrough and L. Scarbrough, individually and partners trad- 
ing as E. M. Scarbrough & Sons, or trading under any other name, 
their agents, representatives, and employees, and all other past, pres- 
ent, or future stockholders in any of the intermediary respondents 
named in paragraph (2) hereof, and their officers, directors, agents, 
representatives, and employees, directlv or through any corporate or 
other device, in or in comnection with the purchase of women’s wear- 
ing apparel and accessories, or other merchandise, in commerce as 
“ecommerce” is defined in the Clayton Act., do forthwith cease and 
desist from: 

Receiving or accepting from any seller, or from any agent, repre- 
sentative, or other intermediary acting for or in behalf or subject to 
the direct or indirect control of said buyer respondents, in the form 
of money or credits or in the form of services or benefits provided or 
furnished, or otherwise, any commission, brokerage, or other compen- 
sation, or allowance or discount in lieu thereof, upon purchases for 
their own accounts. 

(4) It is further ordered, That the complaint herein as to Charles 
Hymen Dresses, Inc. (named in the complaint as Charles Hymen, Inc.), 
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Henlo Sportswear, Ltd., Babs Junior, Inc., and Rubin-Feld, Inc., be, 
and the same hereby is, dismissed. | 

(5) It ts further ordered, That the complaint herein as to Gimbel 
Bros., Inc., a corporation, in its capacity as a named party respondent 
herein (but not in its capacity as a respondent herein by virtue of its 
being a member of a class consisting of past, present, and future stock- 
holders in any of the intermediary respondents named in paragraph 
(2) hereof, which class is represented by the buyer respondents named 
in paragraph (3) hereof), be, and the same hereby is, dismissed with- 
out prejudice to the right of the Commission to institute such further 
proceedings as may be warranted by the facts. 

(6) ltis further ordered, That the charges in count II of the com- 
plaint herein be, and the same hereby are, dismissed. 

(7) Lt is further ordered, That each of the respondents herein ex- 
cept those as to whom the complaint is dismissed, shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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THE LARSEN COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIONS 
OF SUBSEC. (c) OF SEC, 2 OF AN ACT OF CONGRESS APPROVED OCTOBER 15, 
1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5623. Complaint, Nov. 26, 1948—Decision, Feb. 6, 1950 


In a proceeding in which it was alleged that respondents paid commissions 
or allowances upon or in connection with sales made to buyers for their 
own accouuts, and in which it appeared that the sellers made use of so-called 
consignment contracts or agreements under which the consignee or pur- 
chaser made advances, usually 80 percent of the purchase price, upon receipt 
of the products or within 10 days thereafter, and paid the balance due after 
he resold it, said purchaser’s use of said so-called consignment contract or 
agreement obviously did not change the real nature of the transaction in- 
volved. 


Where a corporation engaged in packing, canning, and selling canned fruits and 
vegetables to buyers in various sections of the United States and the Terri- 
tory of Hawaii, and two officers thereof and substantial stockholders, who 
exercised a substantial degree of authority and control over its business; 
distributing and selling some of their products under their own brands and 
labels, or those of the particular buyer concerned, through intermediaries or 
brokers who acted as their agents in negotiating the sale thereof, and were 
compensated by their brokerage fees or commissions, and were not traders 
for profit and had no further financial interest in the products sold— 

Paid also, directly or indirectly, commissions or brokerage fees on substantial 
sales of its said products—either unlabeled or under the buyers’ labels or 
brands—directly to buyers who purchased in their own names and for their 
own accounts, and made use, in said connection, of so-called consignment 
contracts or agreements under which the food products were purportedly 
consigned to the particular purchaser, and advances, usually 80 percent of 
the purchase price, were made to said sellers by said purchaser upon receipt 
thereof or within 10 days thereafter, and balance due was paid after pur- 
chaser’s resale thereof : 

Held, That the paying and granting of such commissions or brokerage fees to 
purchasers of food products on purchases for their own accounts, as above 
set forth, constituted violations of subsection (c) of section 2 of the Clayton 


Act as amended. 


In said proceeding in which it appeared that two other officers, namely, the 
vice president and the treasurer of said corporation, had also been joined as 
respondents, but did not, as alleged in the complaint, exereise a substantial 
degree of authority and control over its distribution and sales policies: the 
Commission was of the view that the complaint should be dismissed as to said 


individuals. 


Mr. Cecil G. Miles for the Commission. 
Covington, Burling, Rublee & Shorb, of Washington, D. C., for 


respondent. 
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The Federal Trade Commission having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and. described, have since June 19, 1936, vio- 
lated and are now violating the provisions of subsection (c) of section 
2 of the Clayton Act (U.S. C. title 15, sec. 13), as amended by the Rob- 


inson-Patman Act, approved June 19, 1936, hereby issues its com- 


plaint, stating its charges with respect thereto as follows: 

Paracrapy 1. Respondent Larsen Co. is a corporation organized 
and existing under the laws of the State of Wisconsin, with its prin- 
cipal office and place of business located at 314 North Broadway, 
Green Bay, Wis. The respondent corporation is engaged in the busi- 
ness of packing, canning, and selling canned fruits and vegetables (all 
of which are hereinafter designated as food products). Respondent 
corporation is a substantial factor in the distribution and sale of food 
products. Such sales are made to buyers located in various sections of 
the United States and the Territory of Hawaii. 
~ Par. 2. Respondent R. E. Lambeau is an individual with his prin- 
cipal office and place of business located at 8314 North Broadway, Green 
Bay, Wis. He is now president of Larsen Co. and has been a substan- 
tial stockholder and an officer in said corporation since some time after 
June 19, 1936. After becoming an officer, and at the present time, and 
for some time past as president, respondent R. E. Lambeau has exer- 
cised, and still exercises, a substantial degree of authority and control 
over the business Aaa’ by said corporation, including the direc- 
tion of its distribution and sales policies. 

Par. 3. Respondent C. Sumner Larsen is an individual with his 
principal office and place of business located at 314 North Broadway, 
Green Bay, Wis. He is now vice president of the Larsen Co. and has 
been a substantial stockholder and an officer of said corporation since 
some time after June 19, 1986. After becoming an officer, and at the 
present time, and for some time past as vice president, respondent C. 
Sumner Larsen has exercised, and still exercises, a substantial degree 
of authority and control over the business conducted by said corpora- 
tion, including the direction of its distribution and sales policies. 

Par. 4, Respondent Donald F. Larsen is an individual with his 
principal office and place of business located at 314 North Broadway, 
Green Bay, Wis. He is now secretary of the Larsen Co. and has been 
a substantial stockholder and an officer of said corporation since some 
time after June 19, 1936. After becoming an officer, and at the pres- 
ent time, and for some time past as secretary, respondent Donald F. 
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Larsen has exercised, and still exercises, a substantial degree of author- 
ity and control over the business conducted by said corporation, in- 
cluding the direction of its distribution and sales policies. 

Par. 5. Respondent R. H. Winter is an individual with his prin- 
cipal office and place of business located at 314 North Broadway, Green 
Bay, Wis. He is now treasurer of the Larsen Co. and has been a 
substantial stockholder of said corporation since some time after June 
19, 1936. After becoming an officer, and at the present time, and for 
some time past as treasurer, respondent R. H. Winter has exercised, 
and still exercises, a substantial degree of authority and control over 
the business conducted by said corporation, including the direction of 
its distribution and sales policies. 

Par. 6. Respondents, and each of them, through said respondent 
corporation, for a substantial period of time since June 19, 1936, have 
sold and distributed their food products in commerce, namely, through 
brokers to buyers; and directly to buyers, including a substantial 
quantity of such food products to a direct buyer, namely, Taylor & 
Sledd, Inc., of Richmond, Va. 

The respondents sell and distribute their food products by two 
separate and distinct methods, described as follows: 

(a) The first and principal method is by utilizing intermediaries or 
brokers who act as respondents’ agents in negotiating the sale of re- 
spondents’ food products, at respondents’ prices, and on respondents’ 
terms. Such intermediaries or brokers transmit such purchase orders 
to respondents who thereafter invoice or ship the food products to the 
customers. The respondents pay such intermediaries or brokers for 
their services in negotiating and making such sales, for respondents’ 
account, commission or brokerage fees, which are customarily based 
on a percentage of the invoice sales prices of the food products sold. 

The food products so sold by brokers bear the brand or label of the 
respondents, or the brands or labels of the buyers to whom respondents 
sell through such brokers. Therefore, none of the good will es- 
tablished by the products accrues to the intermediaries or brokers. 
Such intermediaries or brokers are not traders for profit and do not 
take title to or have any financial interest in the products sold, and 
neither make a profit nor suffer a loss on the transaction. 

In a few or relatively few transactions since June 19, 1936, Taylor 
& Sledd, Inc., has acted as respondents’ sales agent or broker, negoti- 
ating the sale of respondents’ food products for and on account of 


the seller as principal. 
This part of respondents’ business is not challenged by the com- 


plaint herein. 
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(6) The second method, which is challenged herein, is respondents’ 
sales of its food products directly to buyers. Representative of such 
buyers is Taylor & Sledd, Inc., of Richmond, Va., to whom respond- 
ents pay, directly or indirectly, commissions or brokerage fees on 
- such sales of food products purchased by such buyers, including the 
said Taylor & Sledd, Inc., in their own names and for their own 
accounts. The respondents sell a substantial quantity of their food 
products to such buyers either unlabeled or under one or more of 
the labels or brands of said buyers. 

Par. 7. The respondents pack and sell all, or substantially all, of 
their food products bearing a printed label upon which one of their 
own, or their buyers’ trade-marks, consisting of a distinctive word, 
emblem, or symbol, or a combination of any of these, are shown. Such 
labels are utilized as brands and are attached to such food products 
at respondents’ direction for the purpose of consumers identifying 
such commodities as the food products of the owner of the brands 
so that repeat sales may be centered upon such brands. 

A brand trade-mark, or trade name, as used herein, is defined as 
a symbol of business good will. Good-will, as used herein, is defined 
as an attitude of consumers which causes them to patronize a certain 
place or person, or to purchase a definite food product. Upon the 
brand used depends to whom the good will created by the food prod- 
ucts accrues. Thus, when respondents sell food products which bear 
their own brand, good will accrues to them, whereas when they pack 
and sell their food products under the brand of another, the good 
will accrues not to the respondents but to the owner of the particular 
brand. That such is the purpose and effect of the use of brands 
is well known in the industry and generally. 

The respondents’ food products are sold and distributed under two 
distinct brand classifications, namely and principally (a) packer’s 
or seller’s brand; and (6) private or distributor’s brand. 

A packer’s or seller’s brand may be defined as a brand owned and 
controlled by the original seller and, as referred to herein, designates 
the brands owned and utilized by the respondent sellers in the pro- 
motion and sale of their products, which brands identify the particu- 
Jar product for which they assume the responsibility all the way 
through the channels of distribution to the consumer, and whatever 
good-will is established thereby accrues to the original sellers which 
in this instance are the respondents named in the caption hereof. 

A private brand may be defined as a brand owned and controlled by 
other than the original seller and, as referred to herein, designates 
brands utilized by the buyers as distinguished from the original seller 
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and which brands identify the food products with the buyers, and per- 
mits such buyers to promote the sale of these food products inde- 
pendently of the manufacturers or sellers. Under such arrangement 
the buyers as distributors, rather than the manufacturer as packer or 
| original seller, assume the responsibility all the way through the chan- 
: nels of distribution to the consumer, and whatever good will is estab- 
_ lished accrues to such buyers and not to the original seller. The 
buyers determine the sales and price policies with reference to the ~ 
distribution of such food products for their own accounts, and make 
a profit or suffer a loss as the case may be. 

Par. 8. The respondents, and each of them, for a substantial pe- 

riod of time since June 19, 1936, and since the enactment of the Robin- 
son-Patman Act, for the purpose of masking their operations so as to 
impart a color of legality to the brokerage payments made to one of 
their buyers, Taylor & Sledd, Inc., on its purchases of food products, 
have entered into a so-called “consignment contract or agreement,” 
originated and promulgated by said buyer. Under the provisions of 
this so-called “consignment contract or agreement” the food products 
respondents sell in commerce are alleged to be consigned, and advances, 
usually 80 percent of the purchase price, are made to respondents by 
the purchaser, Taylor & Sledd, Inc., upon receipt of the food products, 
or within 10 days after such food products are received from the re- 
spondents. The balance due is paid after the food products are resold 
by Taylor & Sledd, Inc., to its customers. 
- Par. 9. The respondents in the course and conduct of their said 
business have, since June 19, 1936, sold and distributed a substantial 
portion of their food products in commerce directly to buyers, includ- 
ing said Taylor & Sledd, Inc. Said buyers are located in States other 
than the State in which the respondents are located; and as a result 
of said sales and the respondents’ instructions, such food products 
have been shipped and transported across State lines by respondents 
to said buyers, or to said buyers’ customers. 

Par. 10. The respondents, since June 19, 1936, in connection with 
the interstate sale and distribution of food products have been and are 
now paying, or have paid or granted, directly or indirectly, commis- 
sions, brokerage or other compensation or allowances, or discounts in 
lieu thereof, to buyers who purchased said food products in commerce, 
in their own names and for their own accounts for resale. 

Par. 11. The acts and practices of the respondents, and each of 
them, in promoting the interstate sale of their food products since 
June 19, 1936, by paying or granting buyers commissions, brokerage, 
or other compensation or allowances, or discounts in lieu thereof, by 
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the second method set forth in paragraph 6 herein, are in violation of 
subsection (c) of section 2 of the Clayton Act as amended. 


Report, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by the Robinson-Patman Act, approved June 19, 
1936 (15 U.S. C., sec. 13), the Federal Trade Commission on Novem- 
ber 26, 1948, issued and subsequently served upon the respondents 
named in the caption hereof its complaint, charging said respondents 
with having violated subsection (c) of section 2 of said Clayton Act 
as amended. On January 25, 1949, the respondents filed their answer 
in which they denied the material allegations of the complaint, but on 
February 21, 1949, they filed a motion for leave to withdraw said 
original answer and to file in lieu thereof a substitute answer in which 
they admit, with certain qualifications, all of the material allegations 
of fact contained in the complaint and waive all intervening procedure 
and further hearing as to said facts, and the Commission, by order 
entered herein on August 3, 1949, granted said motion. The filing of 
the substitute answer having been made with the understanding that 
if this proceeding were not disposed of by the issuance of a form of 
order to cease and desist attached thereto and recommended by the 
respondents, the respondents reserved to themselves the right to file 
written briefs and present oral argument as to the form of order which 
should be issued; and said proposed form of order having been altered 
by the Commission to the extent and for the reasons shown in the 
tentative order to cease and desist entered August 3, 1949, the respond- 
ents were afforded opportunity to show cause why said tentative order 
should not be entered herein 4s an order to cease and desist. The 
respondents not having appeared in response to the leave to show 
cause, this proceeding regularly came on for final hearing before the 
Commission upon the complaint and the substitute answer; and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent the Larsen Co. is a corporation organized 
and existing under the laws of the State of Wisconsin, with its princi- 
pal office and place of business located at 314 North Broadway, Green 
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Bay, Wis. The respondent corporation is engaged in the business of 
packing, canning, and selling canned fruits and vegetables (all of 
which are hereinafter designated as “food products”). Respondent 
corporation is a substantial factor in the distribution and sale of food 
-products. Such sales are made to buyers located in various sections 
of the United States and the Territory of Hawaii. | 

Par. 2. Respondent R. E. Lambeau is an individual with his princi- 
pal office and place of business located at 314 North Broadway, Green 
Bay, Wis. He is now president of the Larsen Co. and has been a sub- 
stantial stockholder and an officer in said corporation since some time 
after June 19, 1936. After becoming an officer, and at the present 
time, and for some time past as president, respondent R. E. Lambeau 
has exercised, and still exercises, a substantial degree of authority 
and control over the business conducted by said corporation, including 
the direction of its distribution and sales policies. 

Par. 3. Respondent Donald F. Larsen is an individual with his 
principal office and place of business located at 314 North Broadway, 
Green Bay, Wis. He is now secretary of the Larsen Co. and has been 
a substantia] stockholder and an officer of said corporation since some 
time after June 19, 1936. After becoming an officer, and at the present 
time, and for some time past as secretary, respondent Donald F. 
Larsen has exercised. and still exercises, a substantial degree of au- 
thority and control over the business conducted by said corporation, 
including the direction of its distribution and sales policies. 

Par. 4. Respondents, and each of them, through said respondent 
corporation, for a substantial period of time since June 19, 1936, have 
sold and distributed their food products in commerce, namely, through 
brokers to buyers; and directly to puyers, including a substantial 
quantity of such food products to a direct buyer, namely, Taylor & 
Sledd, Inc., of Richmond, Va. 

The respondents sell and distribute their food products by two 
separate and distinct methods, described as follows: 

(a) The first and principal method is by utilizing intermediaries 
or brokers who act as respondents’ agents in negotiating the sale of 
respondents’ food products, at respondents’ prices, and on respondents’ 
terms. Such intermediaries or brokers transmit such purchase orders 
to respondents who thereafter invoice or ship the food products to 
the customers. The respondents pay such intermediaries or brokers 
for their services in negotiating and making such sales, for respond- 
ents’ account, commissions or brokerage fees, which are customarily 
based on a percentage of the invoice sales prices of the food products 


sold. 


444 FEDERAL TRADE COMMISSION DECISIONS 


/ 


Findings 46 F.T.C. 


The food products so sold by brokers bear the brand or label of 
the respondents, or the brands or labels of the buyers to whom re- 
spondents sell through such brokers. Such intermediaries or brokers 
are not traders for profit and do not take title to or have any financial 
interest in the products sold, and neither make a profit nor suffer a 
loss on the transaction. 

In a few or relatively few transactions since June 19, 1936, Taylor 
& Sledd, Inc., has acted as respondents’ sales agent or broker, negoti- 
ating the sale of respondents’ food products for and on account of 
the seller as principal. 

Vhis part of respondents’ business was not challenged by the com- 
plaint herein. 

(6) The second method, which was challenged by the complaint 
. herein, is respondents’ sales of its food products directly to buyers. 
Representative of such buyers is Taylor & Sledd, Inc., of Richmond, 
Va., to whom respondents pay, directly or indirectly, commissions or 
brokerage fees on such sales of food products purchased by such 
buyers, including the said Taylor & Sledd, Inc., in their own names 
and for their own accounts. The respondents sell a substantial 
quantity of their food products to such buyers either unlabeled or 
under one or more of the labels or brands of said buyers. 

Par. 5. In connection with the sale of food products to Taylor & 
Sledd, Inc., as described in paragraph 4 hereof, the respondents, and 
each of them, for a substantial period of time since June 19, 1936, 
have entered into a sc-called “consignment contract or agreement,” 
originated and promulgated by said Taylor & Sledd, Inc. Under the 
terms of such so-called “consignment contract or agreement” the food 
products respondents sell in commerce are purportedly consigned, and 
advances, usually 80 percent of the purchase price, are made to re- 
spondents by the purchaser, Taylor & Sledd, Inc., upon receipt of the 
food products, or within 10 days after such food products are received 
from the respondents. The balance due is paid after the food prod- 
ucts are resold by Taylor & Sledd, Inc., to its customers. The re- 
spondents’ use of the so-called “consignment contract or agreement” 
under these circumstances obviously does not change the real nature 
of the transaction involved. 

Par. 6. The respondents in the course and conduct of their said 
business have, since June 19, 1936, sold and distributed a substantial 
portion of their food products in commerce directly to buyers, includ- 
ing said Taylor & Sledd, Inc. Said buyers are located in States other 
than the State in which the respondents are located; and as a result 
of said sales and the respondents’ instructions, such food products 
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: have been shipped and transported across State lines by respondents 
_ to said buyers, or to said buyers’ customers. 


Par. 7. The complaint in this proceeding ‘included as parties re- 
spondent, in addition to those named in paragraphs 1 to 3, inclusive, 
hereof, the individuals C. Sumner Larsen, and R. H. Winters, vice 
president and treasurer, respectively, of respondent the Larsen Co. 
It appears that said individual respondents C. Sumner Larsen and 
R. H. Winters do not exercise a substantial degree of authority and 
control over distribution and sales policies of respondent the Larsen 
Co., as alleged in the complaint. The Commission is of the view that 
the complaint should be dismissed as to said individual respondents 
C. Sumner Larsen and R. H. Winters. =. 

Par. 8. The Commission therefore finds that the respondents the 
Larsen Co., R. E. Lambeau, and Donald F. Larsen, since June 19, 1936, 
in connection with the interstate sale and distribution of food products 
have been and are now paying, or have paid or granted, directly or 
indirectly, commissions, brokerage fees, or other compensation or al- 
lowances, or discounts in leu thereof, to buyers who purchased said 
food products in commerce in their own names and for their own 
accounts for resale. 

CONCLUSION 


The paying and granting by the respondents the Larsen Co., R. E. 
Lambeau, and Donald F. Larsen, under the circumstances and in the 
manner aforesaid, of commissions or brokerage fees, or other com- 
pensation, or allowances or discounts in lieu thereof, to purchasers of 
food products on purchases for their own accounts, constitute vio- 
lations by said respondents of subsection (c) of section 2 of the 
Clayton Act as amended. 


ORDER TO CEASE AND DESIST 


This proceding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and substitute answer 
by respondents, in which answer respondents admitted, with certain 
exceptions, all of the material allegations of fact set forth in said com- 
plaint and waived all intervening procedure and further hearings as 
to said facts, and the Commission having made its findings as to the 
facts and its conclusion that the respondents the Larsen Co., R. E. 
Lambeau, and Donald F. Larsen have violated the provisions of sub- 
section (c) of section 2 of the act of Congress entitled “An act to sup- 
plement existing laws against unlawful restraints and monopolies, and 
for other purposes,” approved October 15, 1914 (the Clayton Act), 
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as amended by the Robinson-Patman Act, approved June 19, 1936 
(15 U.S. C., sec. 13) : 

It is ordered, That the corporate respondent, the Larsen Co., its 
officers, agents, representatives, and employees, and the individual 
respondents R. E. Lambeau and Donald F. Larsen, their agents, rep- 
resentatives, and employees, directly or through any corporate or other 
device, in-connection with the sale of food products or other merchan- 
dise in commerce as “commerce” is defined in the aforesaid Clayton 
Act, as amended, do forthwith cease and desist from: 

Paying or granting, directly or indirectly, to Taylor & Sledd, Inc., 
or to any other buyer, anything of value as a commission, brokerage, 
or other compensation, or any allowance or discount in lieu thereof, 
upon or in connection with any sale-made to any such buyer for its 
own account. : 

It is further ordered, That the complaint herein as to C. Sumner 
Larsen and R. H. Winters be, and the same hereby is, dismissed. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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THE NIX COSMETICS COMPANY, ETC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


’ 
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Where a corporation engaged in the interstate sale and distribution of a cosmetic 
preparation which it designated as “Nanette Hormone Cream,” to retailers 
and previously direct to consumers through the mails; in advertisements in 
newspapers and cards, folders, and circulars which it first published over its 
own name and address, and later supplied to retailers for publication over 
their names and paid for through the granting of advertising allowances— 

Represented that a woman’s breasts which lacked normal growth and size be- 
cause of insufficient estrogenic substances in her body would be developed 
and increased in size by the use as directed of its said preparation; 

The facts being that the amount of synthetic estrogenic substance made avail- 
able thereby was insufficient to bring about any substantial physiological 
changes even in the relatively few cases in which such underdevelopment 
was due to lack of estrogenic substance; and that in the very large per- 
centage of cases, in which such underdevelopment is caused by other con- 
ditions, use of stilbestrol, a synthetic substance and the active ingredient 
in said preparation, would not be effective to bring about any improvement, 
regardless of the amount used; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true and thereby induce its purchase of said preparation ; 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Ur. John W. Addison, trial examiner. 
Mr. B. G. Wilson for the Commission. 
Mr. Clinton Robb and Mr. H. FE. Manghum, of Washington, D. C., 


for respondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that the Nix Cosmetics 
Co., a corporation, trading as Nanette Cosmetics Co., Nanette Cos- 
metic Cream, Nanette Co. and Nanette, hereinafter referred to as re- 
spondent, has violated the provisions of the said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 
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Paracrapy 1. The respondent, the Nix Cosmetics Co. is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Tennessee, with its office and principal place of business at 
162 Madison Avenue, Memphis, Tenn.; and trades and does business 
under the names Nanette Cosmetics Co., Nanette Cosmetic Cream, 
Nanette Co. and Nanette. 

Par. 2. Respondent is now, and for some time last past has been, 
engaged in the sale and distribution of a cosmetic preparation desig- 
nated as “Nanette Cosmetic Cream,” in commerce between and among 
the various States of the United States and in the District of Columbia. 

Respondent causes its said preparation, when sold, to be shipped 
from its said place of business in the State of Tennessee to purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. 

Respondent maintains, and at all times mentioned herein, has main- 
tained, a course of trade in its said preparation in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its said preparation, respondent 
_has disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning its said 
preparation by United States mails and by various other means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act; and respondent aiso disseminated and is now disseminating, and 
has caused and is now causing the dissemination of, false advertise- 
ments concerning its said preparation by various means for the pur- 
pose of inducing and which are likely to induce, directly or indirectly, 
the purchase of said preparation in commerce as commerce is defined 
in the Federal Trade Commission Act. 

Among and typical of the false, deceptive, and misleading state- 
ments representations contained in said false advertisements dissem- 
inated and caused to be disseminated as hereinabove set forth, by 
United States mails, by means of newspapers having a general circula- 
tion, cards, folders, and circulars are the following: 


Beautify BUST 
without massage? 


Amazing new Nanette Cream contains recognized scientific estrogens (female sex 
hormones) which may be needed if your Bust is undernormal, flat, due to lack 
of supply of sufficient estrogenic substances. Nanette cream vanishes, requires 
no tiresome MASSAGE, No matter what you have tried now try NANETTE 
Cream on guarantee of complete Satisfaction 01 money back. 30-day jar sent in 


THE NIX COSMETICS CO. 449 
447 : Findings 


plain wrap postpaid for $2.00 or C. O. D. plus postage. Write today for new Nan- 
ette Cosmetic Cream. P. O. Box 717, Dept. Memphis, Tenn. 

Par. 4. Through the use of the foregoing representations and others 
of similar import and meaning not specifically set out herein, respond- 
ent represents and has represented, directly and by implication, that 
said preparation designated “Nanette Cosmetic Cream” used as di- 
rected, will develop and increase the size of a woman’s breasts which 
lack normal growth and size because of insufficient estrogenic sub- 
stances. 

Par. 5. The foregoing statements and representations disseminated 
by the respondent in the manner aforesaid, are false, misleading, and 
deceptive. The active ingredient in said preparation is stilbestrol, a 
synthetic substance. The directions for use provide that one-half 
teaspoonful of the preparation shall be applied to the breasts at bed- 
time and remain over night. While the use of stilbestrol, admin- 
istered in adequate dosage, may increase the size of women’s breasts, 
when underdevelopment is the result of a lack of estrogenic hormones 
in the body, not all cases of underdeveloped breasts are caused by such | 
deficiency, in which cases the use of stilbestrol in any amount would 
not be effective. In cases where underdevelopment is the result of a 
lack of estrogenic hormones, the use of respondent’s preparation will 
be of no value and will not result in developing or increasing the size 
of the breasts as the amount of the synthetic estrogenic substance made 
available to the Prat is not in sufficient amount to accomplish this 
result. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements has had and now has the eases and tend- 
ency to, and does, mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that said 
statements, representations, and advertisements are true, and to in- 
duce a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase substantial quantities of 
respondent’s said preparation. 

Par. 7. Theaforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Revort, Finpines as To THE Facts, anp Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 9,'1945, issued and subse- 
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quently served upon the respondent, the Nix Cosmetics Co., a corpora- 
‘tion, its complaint in this proceeding, charging said respondent with 
the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of that act. After the filing of the re- 
spondent’s answer, testimony, and other evidence were introduced 
before a trial examiner of the Commission theretofore designated by 
it, and such testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission upon the 
complaint, the respondent’s answer thereto, the testimony and other 
evidence, the trial examiner’s recommended decision, and brief of 
counsel in support of the complaint (no brief having been filed on 
behalf of the respondent and oral argument not having been re- 
quested) ; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, the Nix Cosmetics Co., is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of Tennessee, with its office and principal place of business lo- 
cated at 162 Madison Avenue, in the city of Memphis, State of Ten- 
nessee. Said respondent trades and does business under the names 
Nanette Cosmetics Co., Nanette Cosmetic Cream, Nanette Co. and 
Nanette. 

Par. 2. The respondent is now, and for a number of years last past 
has been, engaged in the sale and distribution of a cosmetic prepa- 
ration presently designated as “Nanette Hormone Cream.” Said 
preparation is sold to retail dealers for resale to the public. Prior to 
about May 1944 the preparation was sold under the designation 
“Nanette Cosmetic Cream,” and it was then sold directly to consumers 
through the mail. 

The respondent causes its said cosmetic preparation, when sold, to be 
shipped from the respondent’s place of business in the State of Ten- 
nessee to purchasers. thereof located in various other States of the 
United States and in the District of Columbia. There is now, and at 
all times mentioned herein there has been, a regular course of trade in 
said preparation in commerce between and among the various States 
of the United States end in the District of Columbia. 
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The respondent’s volume of business in the aforesaid preparation is: 
substantial. For the year 1944 its sales of the product amounted to 
between $15,000 and $20,000. 

Par. 3. In the course and conduct of its business and for the purpose 
of inducing the purchase of its preparation, the respondent has dis- 
seminated, and is now disseminating, and has caused, and is now 
_ causing, the dissemination, by the United States mails, and by various 

other means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of certain advertisements; and for the purpose 
of inducing, and which are likely to induce, the purchase in commerce 
of said preparation, the respondent has also disseminated, and is now 
disseminating, and has caused, and is now causing, the dissemination, 
by various means, of certain advertisements. Included among the 
statements and representations contained in said advertisements, dis- 
seminated and caused to be disseminated as hereinabove set forth, by- 
the United States mails, by means of newspapers having a general 
circulation, and through the use of cards, folders, and circulars, are. 
the following: 


Beautify BUST 
without massage? 


Amazing new Nanette Hormone Cream contains recognized scientific estrogens: 
(female sex hormones) which may be needed if your Bust is undernormal, flat, 
due to lack of supply of sufficient estrogenic substances. Nanette Hormone. 
Cream vanishes, requires no tiresome MASSAGH. No matter what you have 
tried now try NANETTE Hormone Cream on guarantee of complete satisfaction ' 
or money back. 

In solicitation of orders for the preparation to be sent by mail “in 
plain wrap,” the advertisements were formerly published by the re- 
spondent over its own name and address, but they are now supplied to 
the various retail dealers for publication over such dealer’s names and 
are paid for by the respondent through the granting of advertising 
allowances. 

Par. 4. Through the use of the foregoing statements and represen- 
tations, the respondent has represented, and now represents, that a 
woman’s breasts which lack normal growth and size because of insufli- 
cient estrogenic substances in her body will be developed and increased 
in size by the use, as directed, of said preparation Nanette Hormone 
Cream (formerly sold as Nanette Cosmetic Cream). 

Par. 5. The active ingredient in the respondent’s preparation is 
stilbestrol, a synthetic substance. The directions for use provide for. 
one-half teaspoonful of the preparation to be applied to the breasts at, 
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bedtime and to remain overnight, thus providing for the application 
once a day of approximately one-sixth of a milligram of stilbestrol. 

The record discloses that while the use of stilbestrol, administered in 
adequate dosage, may temporarily increase the size of a woman’s 
breasts when they are underdeveloped because of a lack of estrogenic 
substances, a very large percentage of underdeveloped breasts are 
caused by conditions other than a lack of estrogenic substances, and 
that in such cases the use of stilbestrol will not be effective to increase 
the size of the breasts regardless of the amount used. The record 
further discloses that in any event the amount of synthetic estrogenic 
substance made available to the body by the respondent’s preparation, 
when used as directed, is insufficient to bring about any substantial 
physiological changes, and that even in cases where underdevelopment 
of breasts is due to a lack of estrogenic substances the use of this prep- 
aration, as directed, will not develop or materially increase the size 
of the breasts. 

Par. 6. The Commission is of the opinion, therefore, and finds, that 
the respondent’s representations concerning its preparation, as set 
forth in paragraphs 3 and 4 were and are false, deceptive, and mis- 
leading, and that the advertisements containing said representations 
have been and are false advertisements. 

Par. 7. The use by the respondent of said false advertisements has 
had and now has the tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that the statements and representations made therein 
are true and to induce such portion of the public, because of such erro- 
neous and mistaken belief, to purchase the respondent’s preparation. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and de- 
eeptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. . 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondent’s answer 
thereto, testimony and other evidence introduced before a trial ex- 
aminer of the Commission theretofore duly designated by it, the trial 
examiner’s recommended decision, and brief of counsel in support 
of the complaint (no brief having been filed on behalf of the respond- 
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ent and oral argument not having been requested) ; and the Commis- > 
sion having made its findings as to the facts and its conclusion that 
the respondent has violated the provisions of the Federal Trade 
Commission Act: 

Lt is ordered, That the respondent, the Nix Cosmetics Co., a corpo- 
ration, directly or trading as Nanette Cosmetics Co., Nanette Cos- 
metic Cream, Nanette Co. or Nanette, or trading under any other 
trade name or through any corporate device, and said respondent’s 
officers, agents, representatives and employees, in connection with 
the offering for sale, sale or distribution of the cosmetic preparation 
known as Nanette Hormone Cream, formerly designated as Nanette 
Cosmetic Cream, or any other preparation of substantially similar 
composition or possessing substantially similar properties, whether 
sold under the same name or under any other name, do forthwith 
cease and desist from: 

1. Disseminating, or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, that said preparation, 
when used as directed, will develop or substantially increase the size 
of women’s breasts. 

2. Disseminating, or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly or indi- 
rectly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said preparation, any advertise- 
ment which contains the representation prohibited in paragraph 1 
hereof. 

It is further ordered, That the respondent, the Nix Cosmetics Co., 
shall, within 60 days after service upon it of this order, file with the 
Commission a report in writing, setting forth in detail the manner 
and form which it has complied with this order. 
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In THE MATTER OF 


ARLENE WEBER ET AL. TRADING AS WEBER 
TYPEWRITER MECHANICS SCHOOL 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26. 1914 


Docket 5458. Complaint, July 11, 1946—Decision, Feb. 8, 1950 


Where an individual engaged in the interstate sale and distribution, by mail, 
of a course of study and instruction in typewriter repairing, which she 
advertised in magazines of national circulation and through circular 
letters— 

(@) Represented falsely through the use of the word “school” in her trade name 
and in her advertising and lesson material, that she operated a school de- 
voted to the teaching of the trade of typewriter repairing, and employed a 
faculty of teachers and maintained facilities for the supervisions of such a 
course, and for review of the work of purchasers thereof and the testing of 
purchasers’ proficiency in the subjects covered ; 

The facts being that her business consisted solely of the sale of 18 separate 
pamphlets, which were designated “lessons,” described the work of type- 
writer repairing, and might all be purchased at once upon the payment of $35; 

(0) Represented, directly or by implication, that she had operated a typewriter 
and supply business for over 20 years, and that she was a bonded factory 
distributor; when in fact she had been engaged in the business concerned 
for less than 8 years, and had no connection with typewriter manufacturers; 

(c) Represented falsely through the issuance of so-called diplomas to those who: 
had purchased said 18 pamphlets, that the purchaser, as certified thereby, 
had completed the course and been tested, or had passed examinations. 
therein, and was eligible to become a student dealer and service man; and 
was thereby assured of such employment; and 

(d@) Represented falsely that the lessons offered by her constituted a simple or 
practical home-study course which might be mastered by correspondence; 
that many of her students owned their own business, while many others 
were engaged as repairmen ; that repair shops were over-crowded with work ; 
that one-fourth of all inquiries received by her were from soldiers at army 
camps; that the health or age of the student constituted no handicap to the- 
successful completion of the course; and that a purchaser of her course of 
study would acquire therefrom the equivalent of 20 years of experience in 
typewriter repair work, and would acquire secrets in connection therewith: 
which are not available to the average experienced repairman; and 

(e) Represented falsely that the vocation of typewriter repairman would assure 
a large income and permanent employment; that she would positively enable 
a person to earn from $15 to $50 a day by becoming his own boss ; that, among 
other things, a student was required to make tracings of certain mechanical 
parts, and to mail them in for comment, and that such tracings were desira- 
ble in mastering the course; and that engineers of all of the leading manu- 
facturers of typewriters had participated in the construction of the model 
machine on which the lessons were based, and that consequently the: 
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mechanical principles of all makes of typewriters might be found in said 
model ; 

The facts being that persons desiring to become experts in typewriter repairing 
were able to obtain manuals from the leading manufacturers which fur- 
nished all necessary information, and there was available to soldiers and 
veterans without cost a government manual which contained similar in- 
structions and information with respect to all the leading makes and was 
considered by experts superior to said course (which was not simple or 
practical for those without previous experience) ; the drawings were neither 
‘corrected nor commented on; and individuals without previous experience 
in typewriter repairing, mechanical aptitude, and business training would 
not become successful owners of typewriter repair shops and would not 
secure well-paying positions as typewriter repairmen; and her representa- 
tions were otherwise false. 

{f) Represented falsely that purchasers of said course were eligible for, or 
entitled to receive, wholesale prices on machines, parts and tools, and gaso- 
line or tires for automobiles used in the business; that students who had 
completed and paid for the course would be furnished with the names of 
companies from which new and rebuilt typewriters and portable machines 
might be purchased so as to enable them to establish themselves as dealers; 
and that arrangements would be made by the school with manufacturers 
automatically establishing such students as authorized dealers in all makes 
of rebuilt and many makes of new typewriters ; 

With tendency and capacity to mislead and deceive members of the purchasing 
public into the erroneous belief that such representations were true and 
thereby induce their purchase of her said course: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before W/r. Clyde M. Hadley, trial examiner. 
Mr. William L. Pencke for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Arline Weber, Letha 
Weber, Donald Weber, and Harrison Weber, trading as Weber Type- 
writer Mechanics School, hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracrapy 1. Arline Weber, Letha Weber, Donald Weber, and 
Harrison Weber are individuals, trading and doing business under 
the firm name of Weber Typewriter Mechanics School, with their 
- principal office and place of business located in the town of Osborn, 
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in the State of Ohio, and whose business address is post-office box 
269 in said town and State. 

Said respondents are now, and have been for more than 1 year last 
past, engaged in the sale and distribution in commerce between and 
among the various States of the United States of a course of study 
and instruction in typewriter repairing, which said course of study 
is pursued through the medium of the United States mails. Re- 
spondents, in the course and conduct of said business during the time 
aforesaid, caused and do now cause their said course of study and 
instruction to be transported from their said place of business in 
the State of Ohio to the purchasers thereof located in the several 
States of the United States other than the State of Ohio and in the 
District of Columbia. 

Par. 2. There is now, and has been at all times hereinafter men- 
tioned, a course of trade in said course of instruction so sold and 
distributed by respondents in commerce between and among the var- 
ious States of the United States and in the District of Columbia. 

Par. 8. In the course and conduct of their said business respond- 
ents, by means of advertisements in magazines having a national 
circulation and circular letters mailed to purchasers and prospective 
purchasers of their said course of study and instruction, have made 
and are making, many false, misleading, and deceptive statements. 
and representations regarding said course of study. Typical of said 
representations are the following: 


FIX TYPEWRITERS 


A simplified practical home study course. Many of our students have their 
own business. Many repair for others. Repair shops swamped. Health or age 
no handicap. 

Our factory ‘‘code system” and our “unit system” will give you secrets which 
the average experienced repair man never would find out in his shop * * *, 

After we as distributors appoint you as a repair man or dealer you are eligible 
for wholesale prices on maclines and parts. 

Our student-servicemen are eligible to wholesale prices on tools, parts, ma- 
chines and sufficient gas, tires, ete. 

Start now to train for a vocation which insures rich rewards and permanent 
employment during and after the war. 

One-fourth of our inquiries are from soldiers at the camps. 

We show you positively how to make from $15 to $50 per day by being your 
own boss. 

We have operated a typewriter and supply business for over twenty years. 

18 lesson course in typewriter repairing. 

Equivalent to 20 years experience. 

We are also factory bonded distributors. 

Our students trace certain troublesome parts of assembled operations, optiona) 
but advisable on each lesson, and send them infor comment. * * # 


} 
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The engineers from all the leading manufacturers had constructed this ma- 
chine. Therefore, mechanism similar to all other makes is found in this one 
single model. : 

When the student has completed or paid for the course in full he will be given 
the names of companies from whom he may purchase rebuilt typewriters and 
new portables * * * and in some cases new typewriters, thus enabling him 
to establish himself as a dealer if he so desires. 

After I have either completed or paid for the course in full it is understood 
that this school will make arrangements with the manufacturers which will 
automatically establish me as an Authorized Dealer in all makes of Rebuilt 
Typewriters, and in many instances New Typewriters, including All New 
Portables. 

Par. 4. By means of the foregoing statements and representations 
and many others of similar import, not herein specifically set forth, 
respondents have represented and implied and do represent and imply 
that they operate a school devoted to the teaching of the trade of type- 
writer repairing; that the course consists of a simplified practical 
home study course and may be studied and mastered by correspond- 
ence; that many of their students own their own business while many 
others are engaged as repairmen; that repair shops are swamped with 
work and that the health or age of the student constitutes no handicap 
to the study of the course; that by means of code and unit systems 
the students will acquire secrets in connection with said trade which 
are not open to the average experienced repairmen who never could 
obtain such knowledge; that after students have been appointed by 
the school as repairmen or dealers they are eligible and entitled to 
wholesale prices on typewriters of various makes and parts; that the 
vocation of typewriter repairmen will assure a large income and 
permanent employment both during and after the war and that re- 
spondents will positively enable a person to earn from $15 to $50 a 
day by becoming his own boss; that one-fourth of all inquiries with 
respect to said course is received from soldiers stationed at Army 
camps; that respondents have operated a typewriter and supply busi- 
ness for over 20 years and are factory-bonded distributors ; that among 
other things the student is required to make tracings of certain 
mechanical parts which are mailed in for comment and that such 
tracings are desirable in mastering the course ; that engineers of all the 
leading manufacturers of typewriters have participated in the con- 
struction of the machine which constitutes the model on which the 
lessons are based and that consequently the mechanical principles of 
all other makes of typewriters may be found in said model; that 
students having completed and paid for respondents’ course will be 
furnished with the names of companies from whom new and rebuilt 


A58 FEDERAL TRADE COMMISSION DECIS{ONS 
Complaint 46 F.T.C. 


typewriters and portable machines may be purchased, thereby ena- 
bling them to establish themselves as dealers and that students who act 
as servicemen are entitled to wholesale prices on tools, parts, machines, 
and incidental materials such as gas and tires for automobiles used 
in the business; and that at the completion of said course, arrange- 
ments will be made by the school with manufacturers automatically 
establishing students as authorized dealers in all makes of rebuilt and 
many new typewriters. 

Par. 5. In truth and in fact all of the foregoing representations and 
many others of like and similar import and effect are grossly deceptive, 
false, and misleading. Respondents do not operate a school as said 
term is generally understood, and the inclusion of the designation 
“school” in respondents’ trade name and throughout the advertising 
and instruction material is wholly unwarranted and misleading. 
None of the respondents possesses sufficient practical and technical 
knowledge in the field of typewriter repairing to qualify or act as» 
teacher or mechanic nor do they attempt to do so. Said respondents 
maintain no equipment or facilities.for the teaching of typewriter 
repairing nor do they employ any instructors experienced in said 
work. None of the respondents reviews, corrects, or in any other 
manner deals with lesson material, and the drawings or tracings sent 
in by purchasers of said course are not reviewed, criticized, or com- 
mented upon by the respondents nor any person qualified and experi- 
enced in typewriter construction or repairs. Respondents’ said busi- 
ness is in no sense a school for the reason that it consists solely of the 
sale of 18 separate pamphlets, designated lessons, which describe the 
work of typewriter repairing. In truth and in fact, all of said 18 
lessons may be purchased at one time upon the payment of $35, in 
which event respondents issue to the purchaser of said complete course 
a so-called diploma certifying that the purchaser of said course has 
completed the same and is eligible to become a student dealer and 
serviceman. Said so-called diploma is wholly without merit in that no 
evidence is required by respondents showing that the purchaser of 
said course has studied, comprehended and completed all of the lessons 
comprising said course or has successfully passed an examination 
therein, and the representation and implication that such purchaser 
has completed the course and is qualified as a dealer or a serviceman 

is therefore false and misleading. 
In truth and in fact the work of typewriter repairing cannot be 
learned by studying a course by correspondence and without super- 
vision by properly qualified teachers and practical work on type- 
writers. Respondents do not ascertain whether prospective purchas- 
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ers of said course of study have the necessary mechanical aptitude to. 


become experienced typewriter repairmen; the representations that 
anyone, regardless of aptitude or qualifications, is assured of earning 
from $15 to $50 a day, or any other substantial earnings, in said 
business is grossly misleading and exaggerated. Said course of study 
is not simplified or practical, but on the contrary is compiled and — 
arranged in such a manner that persons without previous experience 
in typewriter repairing are unable to understand either the text or 
mechanical drawings. The tracings of certain illustrations or draw- 
ings which students may make and send into respondents are of no 
practical value in learning the trade of typewriter repairing, for the 
reason that respondents do not criticize or comment upon said work 
and thereby assist said students in comprehending said lessons and 
drawings. Engineers from all leading manufacturers of typewriters. 
did not construct the machine on which respondents’ course is based. 
and a student cannot readily comprehend the mechanism of other 
makes. The so-called factory system or unit system will not furnish — 
students any secrets which are not obtainable or available to any 
average experienced repairman. On the contrary, persons desiring 
to become expert in typewriter repair work may obtain manuals from 
the leading typewriter manufacturers which furnish all necessary in- 
formation pertaining to the respective typewriters. There is available 
to soldiers and veterans without cost a manual published by the United 
States Government containing instructions and information with 
respect to all of the leading makes of typewriters which manual is 
considered by experts in typewriter repair work superior to re- 
spondents’ course of study. While, generally speaking, health or age: 
may not bea handicap in the study of typewriter repairing, it is never- 
theless important that a person desiring to do said work successfully 
have mechanical aptitude, be in reasonably good health and young 
enough to enable him to handle the very large number of minute parts: 
of a typewriter. Students without previous experience in typewriter 
repairing, mechanical aptitude, and business training, will not become 
successful owners of typewriter repair shops or secure well paying 
positions as repairmen. 

In truth and in fact, respondents have no connections with manu- 
facturers of typewriters, are not bonded factory representatives, and: 
are in no position to have purchasers of their said course appointed as- 
agents, distributors, repairmen, or dealers for any makes of type- 
writers, nor do persons having purchased said course become auto- 
matically entitled to wholesale prices, discounts, or priorities for gaso- 
line and oil. Respondents have not been engaged in the typewriter 
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and supply business for a period of over 20 years, and said course of 
instruction is not equivalent to 20 years’ experience in typewriter re- 
pair work. Jn truth and in fact, respondents have conducted their 
said business for a period of less than 3 years prior to the date of 
this complaint. 

Par. 6. The statements and representations made by respondents as 
aforesaid have had and now have the tendency and capacity to con- 
fuse, mislead, and deceive members of the purchasing public into the 
erroneous and mistaken belief that such statements and representa- 
tions are true and to induce a substantial number of said public to pur- 
chase respondents’ course of study on account thereof. 

Par. 7. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices within the intent and meaning 
of the Federal Trade Commission Act. 


\ 


Report, FrInpIncs As TO THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 11, 1946, issued and subse: 
quently served upon the respondents named in the caption hereof its 
complaint, charging said respondents with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions 
of that act. After the filing of the respondents’ answer to said com- 
plaint certain testimony was introduced before a trial examiner of 
the Commission theretofore designated by it and such testimony was 
duly recorded and filed in the office of the Commission. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission upon the complaint, the respondents’ answer thereto, the 
testimony, the trial examiner’s recommended decision, and brief of 
counsel in support of the complaint (no brief having been filed on 
behalf of the respondents and oral argument not having been re- 
quested) and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Letha Weber, is an individual 
trading and doing business under the name or trade designation 
Weber Typewriter Mechanics School, with her business address at 
P. O. Box 1008, in the city of Canton, State of Ohio. 


] 
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Arline Weber, Donald Weber, and Harrison Weber, the other parties 
named in the complaint as respondents herein, are the children of 
the said Letha Weber; but the record shows that both Donald Weber 
and Harrison Weber were minors at the time of the hearing and that 
none of these children ever had any part in the ownership or manage- 
ment of or in the responsibility for the business conducted by the said 
Letha Weber. None of them ever participated in any of the acts 
or practices described in the complaint. 

Par. 2. The respondent, Letha Weber, hereinafter sometimes re- 
ferred to simply as the respondent, is now, and for a number of years 
last past has been, engaged in the sale and distribution of a course 
of study and instruction in typewriter repairing, which said course is 
sold and pursued through the medium of the United States mails. 
The respondent causes, and has caused, her course of study and in- 
struction, when sold, to be transported from her place of business in 
the State of Ohio to the purchasers thereof located in the several 
States of the United States other than the State of Ohio and in the 
District of Columbia. The respondent maintains, and at all times 
hereinabove mentioned she has maintained, a regular course of trade 
in said course of study and instruction in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of her business and for the pur- 
pose of promoting the sale of her course of study and instruction, 
the respondent, through the use of advertisements published in maga- 
zines having a national circulation and circular letters mailed to 
purchasers and prospective purchasers, has made many statements 
and representations regarding said course. 

In the manner and for the purpose aforesaid, the respondent has 
represented directly and by implication, that she operates a school 
devoted to the teaching of the trade of typewriter repairing; that the 
course sold by her consists of a simplified practical home-study course 
and may be studied and mastered by correspondence; that many of 
her students own their own business, while many others are engaged 
as repairmen; that repair shops are overcrowded with work; that 
the health or age of the student constitutes no handicap to the success- 
ful completion of the course; that by means of code and unit systems 
the students will acquire secrets in connection with the typewriter 
repair work which are not available to the average experienced repair- 
man; that after students have been appointed by the school as repair- 
men or dealers they are eligible for and entitled to receive wholesale 
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prices on typewriters of varigus makes and on parts; that the vocation 
of typewriter repairman will assure a large income and permanent 
employment; that the respondent will positively enable a person to 
earn from $15 to $50 a day by becoming his own boss; that one-fourth 
of all inquiries with respect to the respondent’s course are received 
from soldiers stationed at Army camps; that the respondent has oper- 
ated a typewriter and supply business for over 20 years and is a factory 
bonded distributor; that, among other things, a student is required 
to make tracings of certain mechanical parts which are mailed in for 
comment and that such tracings are desirable in mastering the course; 
that engineers of all of the leading manufacturers of typewriters have 
participated in the construction of the machine constituting the model 
on which the lessons are based and that consequently the mechanical 
principles of all makes of typewriters may be found in said model; 
that students having completed and paid for the respondent’s course 
will be furnished with the names of companies from which new and 
rebuilt typewriters and portable machines may be purchased, thereby 
enabling them to establish themselves as dealers; that students who 
act as service men are entitled to wholesale prices on tools, parts, 
machines, and incidental materials such as gasoline and tires for 
automobiles used in the business; and that at the completion of said 
course arrangements will be made by the school with manufacturers 
automatically establishing students as authorized dealers in all makes 
of rebuilt and many makes of new typewriters. 

Par. 4. In truth and in fact the respondent does not operate a school 
as that term is generally understood, and the designation “School” in 
her trade name and in her advertising and lesson material is wholly 
unwarranted and misleading. She does not possess sufficient practical 
and technical knowledge in the field of typewriter repairing to enable 
her to qualify or act as a teacher or mechanic, and actually she does 
not attempt to do so. Said respondent maintains no equipment or 
facilities for the teaching of typewriter repairing, nor does she em- 
ploy any instructors experienced in such work. She does not review, 
correct, or in any manner deal with lesson material, and the drawings 
or tracings sent in by purchasers of her course are not reviewed, 
corrected, or commented upon by the respondent or by any person 
qualified or experienced in typewriter construction or repair. 

The respondent’s business consists solely of the sale of 18 separate 
pamphlets, designated lessons, which describe the work of typewriter 
repairing. All of these lessons may be purchased at one time upon the 
payment of $35, and when they are so purchased the respondent issues 
to the purchaser a so-called diploma certifying that the purchaser of 
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_ said course has completed the same and is eligible to become a student 
_ dealer and serviceman. This so-called diploma is wholly without 
| merit in that it is issued without the presentation of any evidence 
| showing that the purchaser of the course has studied, comprehended, 
_ and completed all of the lessons comprising said course or that he has 
successfully passed an examination therein, and the representation and 
_ implication inherent in such diploma that such person has completed 
the course and is qualified as a dealer or a serviceman are wholly false 
and misleading. 

| The work of typewriter repairing and the ability to successfully 
engage in such vocation cannot be mastered by everyone by studying 
a course of correspondence and without practical experience or super- 
vision by properly qualified teachers. The respondent does not ascer- 
tain whether or not prospective purchasers of her course of study have 
the necessary mechanical aptitude to become experienced typewriter 
repairmen, and the representation that anyone, regardless of aptitude 
or qualifications, is assured of earning from $15 to $50 a day, or any 
other substantial amount, in the business of typewriter repairing is 
grossly misleading and exaggerated. 

The respondent’s course of study is not simplified or practical but, 
on the contrary, is compiled and arranged in such a manner that per- 
sons without previous experience in typewriter repairing are unable to 
understand either the text of the lessons or the mechanical drawings. 
included therein. The tracings of illustrations or drawings which 
purchasers of the course may make and send in to the respondent are 
of no practical value in learning the trade of typewriter repairing 
for the reason that the respondent does not correct or comment upon 
said work and thereby assist the purchaser in comprehending the 
lessons or drawings. Engineers from all leading manufacturers of 
typewriters did not construct the machine on which the respondent’s 
course is based, and a student cannot, as a result of studying the lessons 
in such course, readily comprehend the mechanical principles of all 
makes of typewriters. The so-called factory code system or unit 
system referred to in the respondent’s advertising will not provide 
purchasers of the respondent’s course with any secrets which are not 
obtainable by or available to any average experienced repairman. 
On the contrary, persons desiring to become expert in typewriter 
repair work may obtain manuals from the leading typewriter manu- 
facturers which furnish all necessary information pertaining to the 
respective makes of typewriters. There is available to soldiers and 
veterans, without cost, a manual published by the United States Gov- 
ernment containing instruction and information with respect to all of 
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the leading makes of typewriters, which manual is considered by 
experts in typewriter repair work superior to the respondent’s course 
of study. It may be that, generally speaking, neither health nor age 
is a handicap in the study of typewriter repairing, but it is, neverthe- 
less, important that a person desiring to undertake such work have 
mechanical aptitude, be in reasonably good health, and be capable of 
handling the very large number of minute parts of a typewriter. In- 
dividuals without previous experience in typewriter repairing, me- 
chanical aptitude, and business training will not become successful 
owners of typewriter repair shops and will not secure well-paying 
positions as typewriter repairmen. 

Contrary to the respondent’s representations, she has no connec- 
tions with manufacturers of typewriters. She is not a bonded factory 
representative and is in no position to have purchasers of her course 
appointed as agents, distributors, repairmen, or dealers for any makes 
of typewriters; nor do purchasers of her course automatically become 
entitled to wholesale prices, discounts or priorities for tools, parts, 
machines, gasoline, or tires. The respondent has not been engaged 
in the typewriter and supply business for a period of 20 years, but 
only for a period of less than 3 years prior to the date of the com- 
plaint, and her course of instruction is not equivalent to 20 years 
experience in typewriter repair work. 

For the foregoing reasons and in the particulars stated the respond- 
ent’s advertising representations referred to in paragraph 8 were and 
are false, misleading, and deceptive. 

Par. 5. The use by the respondent of the foregoing false, mislead- 
ing, and deceptive representations has had the tendency and capacity 
to mislead and deceive members of the purchasing public into the 
erroneous and mistaken belief that such representations are true 
and the tendency and capacity to cause such members of the publie, 
because of such erroneous and mistaken belief, to purchase the re- 
spondent’s course of study and instruction. 


CONCLUSION 


The acts and practices of the respondent as herein found have all 
been to the prejudice and injury of the public and, have constituted 
unfair'and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the respondents’ an- 
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| swer thereto, certain testimony introduced before a trial examiner of 

the Commission theretofore duly designated by it, the trial examiner’s 

recommended decision, and brief in support ve the complaint (no 

brief having been filed on behalf of the respondents and oral argu- 
ment not erate been requested) ; and the Commission having made 

_ its findings as to the facts and its conclusion that the respondent, 
Letha Weber, has violated the provisions of os Federal Trade Com- 
mission Act: 

It is ordered, That the respondent, Letha Weber, individually and 
_ trading under the name or trade designation Weber Typewriter Me- 
_ chanics School, or trading under any other name or trade designation, 
and said respondent’s agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale or distribution in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of lessons or courses of 
study in typewriter repairing, do forthwith cease and desist from: 

1. Using the word “School,” or any other word or term of similar 
import or meaning, as a part of the name or trade designation under 
which the respondent conducts her business; or otherwise represent- 
ing, directly or by implication, that the respondent employs a faculty 
of teachers or that she maintains facilities for the supervision of a 
course of study or for review of the work of a purchaser of such course 
or for the testing of such purchaser’s proficiency in any of the subjects 
covered ; 

2. Representing, directly or by implication, that the respondent 
has operated a typewriter or supply business for over twenty years, 
or for any period of time greater than that during which she has 
actually been in business, or that the respondent is a factory bonded 
distributor ; 

3. Representing, through the issuance of so-called diplomas, or by 
any other means, that a purchaser of the respondent’s course of study 
has completed the lessons comprising such course, or that he has been 
tested or has passed examinations therein, or that such purchaser, — 
even if he has completed the lessons comprising such. course, is thereby 
qualified to become or is assured of employment by a typewriter 
dealer or serviceman ; 

4, Representing, directly or by implication, that the lessons offered 
for sale by the respondent constitute a simple or practical home-study 
course which may be mastered by correspondence; that any person 
other than one with previous mechanical experience or one who has 
demonstrated an aptitude for mechanics is qualified to occupy a posi- 
tion as typewriter repairman; or that a purchaser of the respondent’s 
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course of study will acquire therefrom the equivalent of 20 -years, 
or any other number of years, experience in typewriter repair work 
or obtain any secrets not available to the average experienced type- — 
writer repairman ; 

5. Representing, directly or by implication, that tracings or draw- 
ings sent to the respondent by purchasers of her course of study 
will be reviewed, criticized, or commented upon by the respondent or 
by any other person, or that the machine used as a model upon which 
the lessons comprising the respondent’s course of study are based 
was constructed by engineers from all of the leading typewriter manu- 
facturers, or that such model includes the mechanical principles of 
all makes of typewriters; 

6. Representing, directly or by implication, that purchasers of the 
respondent’s course of study are eligible for or entitled to receive 
wholesale prices on machines, parts, tools, gasoline, or tires; 

7. Representing, directly or by implication, that the purchasers of 
the respondent’s course of study will be furnished the names of com- 
panies from which they may purchase as dealers new or rebuilt 
typewriters, or that the respondent will make arrangements with 
manufacturers which will establish such purchasers as authorized 
dealers in typewriters; . 

8. Representing as possible earnings or profits of individuals com- 
pleting the respondent’s course of study any specified sum of money 
which is not a true representation of the average net earnings con- 
sistently made by individuals who have completed such course over 
substantial periods of time under normal conditions and circum- 
stances. 

It is further ordered, For the reasons set forth in the Commission’s 
findings as to the facts in this proceeding, that the complaint herein 
be, and it hereby is, dismissed as to the respondents Arline Weber 
Donald Weber, and Harrison Weber. ; 

Ti as further ordered, That the respondent, Letha Weber, shall, 
within 60 days after service upon her of this order, file with the 
Commission report in writing, setting forth in detail the manner 
and form in which she has complied with this order. 
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In THe Matrer or 


J. RICHARD PHILLIPS, JR. & SONS, INC., ET AL. 
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIONS 
| OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5576. COMUEICAT,. July 20, 1948—Decision, Feb. 8, 1950 


: In a proceeding in which it was alleged that respondent sellers paid commis- 

| Sions or allowances upon or in connection with sales made to a certain buyer 
for its own account, and in which it appeared that said buyers made use 
of so-called consignment contracts or agreements under which it made 
advances—usually from 80 to 90 percent of the purchase price—ordinarily 
paying the balance after it resold the products, but in some instances paying 
the total purchase price before such resale; it appearing further, however, 
that said buyer, in connection with such purchases, took title to the products 
concerned, assumed all of the risks incident to ownership and sold them _ 
at its own prices and terms and took a profit or loss: Such use of said so- 
called consignment contracts or agreements obviously did not change the real 
nature of the transaction involved. 


Where six concerns, engaged in certain Eastern States in canning food products 
including tomatoes, tomato juice, peas, lima beans, asparagus, and corn, 
and in the interstate sale and distribution thereof under their own brands 
and labels, and those of their customers, through brokers, and-directly to a 
certain buyer which conducted its business as a distributor of food products 
in part as a broker, and in part as a direct buyer, in the latter capacity 
taking title to food products it purchased and assuming all the risks 
incident to ownership— 

(a) Granted and allowed, directly or indirectly to said buyer, in connection 
with purchases made on its own account under so-called consignment con- 
tracts, and on transactions in which it did not function as a broker or sales 
agent commissions, brokerage fees or other allowances in lieu thereof ; and 

Where said buyer, one of the largest distributors in the South, of canned fruits 
and vegetables, herring, and herring roe, which it sold to customers in 
Virginia and the Carolinas, and owner of a number of registered trade- 
marks which it utilized as brands for its food products— 

(b) Received and accepted from the aforesaid and from numerous other sellers, 
on purchase made for its own account as above described, commissions, 
brokers’ fees, or other allowances in lieu thereof : 

Held, That the granting and allowance by such sellers, and the receiving and 
acceptance by said buyer of commissions, brokerage fees or allowances of 
discounts in lieu thereof, under the circumstances above set forth, constituted 
violations of section 2 (c) of the Clayton Act as amended. 


Mr. Edward 8. Ragsdale and Mr. Cecil G. Miles for the Commission. 
Covington, Burling, Rublee & Shorb, of Washington, D. C., for 


respondents. 
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Gordon & Gordon, of Richmond, Va., also represented Taylor & 
Sledd, Inc. 
CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have been 

_and are now violating the provisions of subsection (c) of section 2 of 
the Clayton Act (U.S. C. title 15, sec. 13) as amended by the Robin- 
son-Patman Act, approved June 19, 1936, hereby issues its complaint 
stating its charges with respect thereto as follows: 

Paracraru 1. Respondent J. Richard Phillips, Jr. & Sons, Inc., is a 


corporation organized and existing under the laws of the State of » 


Maryland, with its principal office and place of business located at 
Berlin, Md., and with a branch office and plant located at Barkers 
Landing, Magnolia, Del. The respondent herein is engaged, and 
for many years since June 19, 1936, has been engaged, in the business 
of canning food products, offering for sale, selling and distributing 
such products, principally tomatoes, tomato juice, peas, and lima 
beans. | 

Par. 2. Respondent H. P. Cannon & Son, Inc., is a corporation or- 
ganized and existing under the laws of the State of Delaware, with 
its principal office and place of business located at Bridgeville, Del. 
The respondent herein is engaged, and for many years since June 19, 
1936, has been engaged, in the business of canning food products, 
offering for sale, selling and distributing such products, principally 
peas, asparagus, stringless beans, tomatoes, tomato juice, pumpkins, 
squash, lima beans, and sweet peppers. 

Par. 3. Respondent Charles T, Wrightson & Sons, Inc., is a corpo- 
ration organized and existing under the laws of the State of Mary- 
land, with its principal office and place of business located at Easton, 
Md. The respondent herein is engaged, and for many years since 
June 19, 1936, has been engaged, in the business of canning food 
products, offering for sale, selling, and distributing such products, 
principally peas, tomatoes, and corn. 

Par. 4. Respondent the Torsch Canning Co. is a corporation or- 
ganized and existing under the laws of the State of Maryland, with 
its principal office and place of business located at Milford, Del. The 
respondent herein is engaged, and for many years since June 19, 1936, 
has been engaged, in the business of canning food products, offering 
for sale, selling and distributing such products, principally mixed 
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_ vegetables, peas and carrots, lima beans, corn, succotash, peas, string- 


less beans, and tomatoes. 

Par. 5. Respondents Walter S. Cameron, Sr., and Walter M. Cam- 
eron, Jr.; are partners trading as Cameron Bros. Canning Co., with 
their principal office and place of business located at Rising Sun, Md., 


and having a branch office and plant located at Nottingham, Pa. The 


respondents herein are engaged, and for many years since June 19, 
1936, have been engaged, in the business of canning food products, 
offering for sale, selling, and distributing such products, principally | 
shoe-peg corn and golden bantam corn. 

Par. 6. Respondents Charles B. Osborn and S. Mitchell Osborn 
are partners trading as C. B. Osborn Sons, with their principal 
office and place of business located at Aberdeen, Md. The respond- 
ents herein are engaged, and for many years since June 19, 1936, have 
been engaged, in the business of canning food products, offering for 
sale, selling, and distributing such products, principally shoe-peg corn 
and golden bantam corn. 

Par. 7. Respondents J. Richard Phillips, Jr. & Sons, Inc., H. P. 
Cannon & Sons, Inc., Charles T. Wrightson & Son, Inc., the Torsch 


' Canning Co., Walter S. Cameron, Sr., and Walter M. Cameron, Jr., 


partners trading as Cameron Bros. Canning Co., and Charles B. Os- 
born and S. Mitchell Osborn, partners, trading as C. B. Osborn Sons, 


each and all of whom are hereinafter designated as respondent sellers, 


have since June 19, 1936, distributed and sold their food products 


through brokers to buyers, and directly to a buyer, namely, respondent 
Taylor & Sledd, Inc., for resale. The respondent sellers sell food 
products under their own labels or brands and also under buyers’ labels 
or brands, including the brands of respondent buyer. 

Par. 8. Respondent Taylor & Sledd, Inc., is a corporation organized 


under the laws of the State of Virginia in 1918 with its office, ware- 
house and principal place of business located at 2201 East Cary Street, 


Richmond, Va., and has engaged and is now engaged in the purchase, 
sale, and distribution of food products, principally canned fruits and 
vegetables, herring and herring roe (all of which are hereinafter 
designated as food preducts). The respondent Taylor & Sledd, Inc. 
(hereinafter referred to as respondent buyer), sells and distributes 
such food products to its customers located principally in the States 
of Virginia and North and South Carolina, although substantial 
sales are made to other of its customers located chiefly in adjoining 
States. The respondent buyer purchases and sells for its own account 
several million dollars’ worth of food products, which are packed 


470 FEDERAL TRADE COMMISSION DECISIONS 
Complaint : 46 F.T.C. 


principally under its own labels, each year. Such food products are 
purchased in commerce for resale from approximately 60 sellers, 
including each of the respondent sellers. 

Par. 9. The respondent sellers and each of them, for a substantial 
period of time since June 19, 1936, shipped, transported, and sold food 
products in commerce to repondent buyer and to respondent buyer’s 
customers. The respondent buyer, for a substantial period of time 
since June 19, 1936, purchased, received, and accepted food products 
in commerce from many sellers, including each of the respondent 
sellers herein. 

In the course and conduct of their respective businesses since June 
19, 1936, as aforesaid, respondent sellers, and each of them, and the 


respondent buyer transport or cause to be transported the said food - 


products hereinabove described when sold from their respective loca- 
tions to the purchasers thereof located in the several States of the 
United States other than the States where such shipments originated 
and there is and has been, at all times herein mentioned, a continuous 
current of trade and commerce in said food products between and 
among the various States wherein each of the respondents’ sellers and 
the respondent buyer, and each and all of the respective purchasers of 
such food products are located. Respondent sellers, and each of them, 
and the respondent buyer maintained, and at ali times mentioned 
herein have maintained, a continuous course of trade and commerce 
in said food products among and between the various States of the 
United States. 

Par. 10. The respondent buyer, for a substantial period of time since 
June 19, 1936, and since the enactment of the Robinson-Patman Act, 
for the purpose of masking its operations in order to impart a color 
of legality to the brokerage payments it receives from sellers on its 
purchases of food products, originated and promulgated so-called 
“consignment contract or agreement.” Under the provisions of the 
“consignment contract or agreement” the food products respondent 
buyer purchases in commerce are alleged to be consigned, and ad- 
vances, usually from 80 to 90 percent of the purchase price, are made 
by respondent buyer to the sellers thereof, including respondent sellers, 
within 10 days after such food products are received by the respond- 
ent buyer from the respective sellers. The balance due is paid after 
the food products are resold by respondent buyer to its customers. 
On some occasions the total amount due for the food products pur- 
chased is paid to the respective sellers before the food products, or 
all of such food products, have been sold by respondent buyer. 
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Par. 11. The respondent buyer purchases and sells all, or substan- 
tially all, of its food products bearing a printed label upon which one 
of its numerous trade-marks, consisting of a distinctive word, emblem, 
or symbol, or a combination of any of these, is shown. Such labels 
are utilized as brands and are attached to such food products at 
respondent buyer’s direction by the respective sellers for the purpose 
of consumers identifying such commodities as the food products of 
the owner of the brands so that repeat sales may be centered upon 
such brands. 

A brand, trade-mark, or trade name may be defined as a symbol of 
business good will. Good will, as used herein, may be defined as an 
attitude in consumers which causes them to continue to patronize a 
certain place or person, or to purchase a definite food product. Upon — 
the brand used depends to whom the good will created by the food 
product accrues. Thus, when respondent buyer sells goods which 
bear its own brand, the good will accrues to it, whereas when it sells 
goods bearing the brand of another the good will accrues not to the 
respondent buyer but to the owner of the particular brand. That 
such is the purpose and effect of the use of brands is well known in the 
industry and generally. 

The respondent buyer’s food products are sold and distributed under 
two distinct brand classifications, namely, and principally: (1) pri- 
vate or distributor’s brands, and (2) seller’s brands. 

A private brand may be defined as a brand owned and controlled 
by other than the original seller and, as referred to herein, designates 
brands utilized by respondent buyer as distinguished from the original 
sellers and which brands identify the food products with the respond- 
ent buyer and permits the respondent buyer to promote the sale of 
those food products independently of manufacturers or sellers; and 
respondent buyer, as distributor, rather than the manufacturers as 
original sellers, assumes the responsibility all the way through the 
channels of distribution to the consumer, and whatever good will is 
established accrues to the respondent buyer and not to the original 
sellers. Respondent buyer determines the sales and price policies with 
reference to such food products. 

A seller’s brand may be defined as a brand owned and controlled by 
the original seller, and, as referred to herein, designates the brands 
owned and utilized by the respondent sellers in the promotion and sale 
of their products, which brands identify the particular products for 
which such original sellers assume the responsibility all the way 
through the channels of distribution to the consumers, and whatever 
good will is established thereby accrues to the respective sellers. 
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Respondent buyer is the largest or one of the largest distributors of 
food products in the South. The food products it distributes and sells 
are principally canned fruits and vegetables, herring and herring roe, 
purchasing, since June 19, 1936, such commodities from competing 
canners and packers, and other sellers, including each of the respond- 
ent sellers. Such products as are purchased by respondent buyer are 
purchased principally but not entirely under the several private brands 
of respondent buyer. Representative of such registered trade-marks 
or private brands are: Pocahontas, Tidewater, Enfield Club, Wig- 
wam, Powhatan, Wilton, Uncle Ned, Durham Maid. 

Par. 12. Respondent buyer, since June 19, 1936, has been and is 
now engaged in the business of distributing food products by two 
separate and distinct methods, namely: (1) as brokers, which is not 
challenged by the complaint herein, and (2) as buyers, which is chal- 
lenged by the complaint herein. 

First: Respondent buyer’s business as “brokers” of food products 
may be described as follows: 

Respondent, in such capacity, acts as sales agent which negotiates 
the sale of food products for and on account of seller-principals, 
and respondent buyer’s only compensation is a commission or broker- 
age fee paid by such seller-principals. 

The respondent buyer solicits and obtains orders for such food 
products at the respective seller-principals’ prices and on such seller- 
principals’ terms of sale. The respondent buyer, as a food broker, 
transmits purchase orders to its several seller-principals who there- 
after invoice and ship such food products directly to the customer, 
and collect the purchase price from such customers. 

The respondent buyer, as brokers of food products, has no financial 
interest in the food product it sells. Its only financial interest is the 
commission or brokerage fee it receives and accepts from the seller- 
principal for making the sale. Such commissions or brokerage fees 
are customarily based on a percentage of the invoice sales price of 
the food products sold. 

The respondent buyer in this capacity is a broker and not a trader 
for profit. The respondent does not take title to, or have any financial 
interest in, the food products sold and neither makes a profit nor 
suffers any loss on the transaction. This phase of respondent buyer’s 
business is not challenged by the complaint. 

Srconp: Respondent buyer’s business as buyer of food products, 
which is challenged by the complaint, may be described as follows: 
The respondent buyer transmits its own purchase orders for food 
products directly to the various sellers from whom it buys. Such 
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sellers invoice and ship such food products directly to respondent, 
and receives and accepts, directly or indirectly, from the respective 
sellers from whom it buys such food products for its own account, 
commissions or brokerage fees. 

The respondent buyer, in connection with such purchases, is a direct 
buyer and as such is a trader for profit, purchasing and reselling 
such food preducts principally under its own private brands and for 
its own account and at its own prices and on its own terms, taking 
title to such food products and assuming all the risk incident to 
ownership. 

The respondent buyer, before purchasing, shops the market, pur- 
chasing where it is able to secure the most favorable prices and terms, 
including the payment of commissions or brokerage fees. If such 
food products, shipped to the respondent by such sellers, are lost or 
damaged in transit, the respondent files claim with the carrier and 
collects damages from the carrier in its own name and for its own 
account. 

‘The respondent buyer enters into formal contracts with its sellers 
or with some of its sellers whereby respondent buyer contracts to 
buy, and the sellers contract to sell, definite quantities of certain food 
products at a stated price. Many of such contracts require the seller 
to deliver to the respondent such food products over an extended 
period of time at a stated price. 

The respondent, upon receipt of such food products from its various 
sellers, warehouses such products in its own warehouses and insures 
the food products at its own expense and in its own name and for 
its own account against contingent loss or damage. The respondent 
buyer is also insured against accidents arising out of the handling 
or use of such canned foods. 

When respondent buyer sells such food products, it invoices the 
products to its customers in its own name and for its own account 
and at prices and on terms it determines. The respondent assumes 
full and complete credit risk on such transactions, reaping a profit or 
sustaining a loss thereon, as the case may be. 

Par. 13. Respondent sellers, and each of them, in connection with 
the sale of food products in commerce to respondent buyer since J une 
19, 1936, as hereinabove alleged and described, have directly or in- 
directly granted and paid commissions, brokerage fees or other com- 
pensation or allowances or discounts in lieu thereof to respondent 
buyer, and respondent buyer, in connection with the purchase of food 
products in commerce from each and all of the respondent sellers and 
other sellers since June 19, 1936, as hereinabove alleged and described, 
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has directly or indirectly received and accepted commissions, brokerage 
fees or other compensations or allowances or discounts in lieu thereof 
from each of the respondent sellers and other sellers. 

Par. 14. The foregoing acts and practices of respondent sellers, and 
each of them, in granting and allowing commissions, brokerage fees, 
or other compensation or allowances or discounts in lieu thereof to 
the respondent buyer in connection with their sales of food products 
to the said respondent buyer, and the foregoing acts of respondent 
buyer in receiving and accepting commissions, brokerage fees or other 
compensation or allowances or discounts in lieu thereof from each 
of the respondent sellers and other.sellers in connection with its pur- 
chase of food products are in violation of subsection (c) of section 2 
of the Clayton Act, as amended. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawfui restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by the Robinson-Patman Act, approved June 19, 
1936 (15 U.S. C., sec. 13), the Federal Trade Commission on July 20, 
1948, issued and subsequently served upon the respondents named in 
the caption hereof its complaint, charging said respondents with 
having violated subsection (c) of section 2 of said Clayton Act, as 
amended. On September 24, 1948, the respondents filed their separate 
answers in which they denied many of the allegations of said com- 
plaint, but on February 21, 1949, they filed motions for leave to with- 
draw said original answers and to file in lieu thereof substitute answers 
in which they admit, with certain qualifications, all of the material 
allegations of fact contained in the complaint and waive all interven- 
ing procedure and further hearing as to said facts, and the Commis- 
sion, by order entered herein on August 3, 1949, granted said motions. 
The filing of the substitute answers having been made with the under- 
standing that if this proceeding were not disposed of by the issuance 
of a form of order to cease and desist attached thereto and recom- 
mended by the respondents, the respondents reserved to themselves 
the right to file written briefs and present oral argument as to the form 
of order which should be issued; and said proposed form of order 
having been altered by the Commission to the extent and for the 
reasons shown in the tentative order entered August 3, 1949, the 
respondents were afforded opportunity to show cause why said tenta- 
tive order should not be entered herein as an order to cease and desist. 
The respondents not having appeared in response to the leave to show 
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cause, this proceeding regularly came on for final hearing before the 
Commission upon the complaint and the substitute answers; and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent J. Richard Phillips, Jr. & Sons, Inc., 
is a corporation organized and existing under the laws of the State of 
Maryland, with its principal office and place of business located at 
Berlin, Md., and with a branch office and plant located at Barkers 
Landing, Magnolia, Del. This respondent, for many years since 
June 19, 1936, has been engaged, and is now engaged, in the business 
of canning food products and in offering for sale, selling, and dis- 
tributing such products, principally tomatoes, tomato juice, peas, and 
lima beans. ; 

Par. 2. Respondent H. P. Cannon & Son, Inc., is a corporation or- 
ganized and existing under the laws of the State of Delaware, with 
its principal office and place of business located at Bridgeville, Del. 
This respondent, for many years since June 19, 1936, has been engaged, 
and is now engaged, in the business of canning food products and in 
offering for sale, selling and distributing such products, principally 
peas, asparagus, stringless beans, tomatoes, tomato juice, eA 
squash, lima beans, and sweet peppers. 

Par. 3. Respondent Charles T. Wrightson & Son, Inc., is a cor- 
poration organized and existing under the laws of the State of Mary- 
land, with its principal office and place of business located at Easton, 
Md. This respondent, for many years since June 19, 1936, has been 
engaged, and is now engaged, in the business of canning food products 
and in offering for sale, selling and distributing such products, prin- 
cipally peas, tomatoes, and corn. 

Par. 4. Respondent the Torsch Canning Co. is a corporation or- 
ganized and existing under the laws of the State of Maryland, with 
its office and place of business located at Milford, Del. This respond- 
ent, for many years since June 19, 1936, has been engaged, and is now 
engaged, in the business of canning food products and in offering for 
sale, selling and distributing such products, principally mixed vege- 
tables, peas and carrots, lima beans, corn, succotash, peas, stringless 
beans, and tomatoes. 

Par. 5. Respondents Walter M. Cameron, Sr. (erroneously named 
in the complaint as Walter S. Cameron, Sr.), and Walter M. Cameron, 
Jr., are partners trading as Cameron Bros. Canning Co., with their 
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In addition to acting as a broker or sales agent, as aforesaid, the 
respondent buyer, in the regular course and conduct of its business, 
transmits to the various sellers with which it deals, including the re- 
spondent sellers, its own purchase orders for food products. Upon 
the receipt of such orders, the various sellers invoice and ship the food 
products ordered directly to the respondent buyer who, in connection 
with such purchases, is a direct purchaser, taking title to such food 
products and assuming all of the risks incident to ownership thereof. 
The respondent buyer, before purchasing, shops the market and pur- 
chases where it is able to obtain the most favorable prices and terms. 
If the food products so purchased by the respondent buyer are lost or 
damaged while in transit, the respondent buyer files claims with the 
carriers for such loss or damage and collects damages for its own bene- 
fit. Upon receiving the food products from the various sellers, the 
respondent buyer warehouses such products in its own warehouses, in- 
sures the products in its own name and at its own expense and for its 
own account against contingent loss or damage and against accidents 
arising out of handling, and when it sell such products it does so at 
prices and on terms of sale which it alone determines and thereafter 
invoices the products to its customers in its own name and for its own 
account, assuming full and complete credit risks in connection there- 
with and reaping a profit or sustaining a loss on the transaction, as the 
case may be. Respondent buyer frequently enters into formal con- 
tracts with sellers of food products whereby it contracts to buy, and 
the sellers contract to sell, definite quantities of certain food products 
at stated prices. Many of such contracts require the sellers to deliver 
to the respondent buyer such food products over an extended period 
of time. In such cases, of course, the respondent buyer’s profit or loss 
on each of the transactions depends in part upon whether the market 
advances or declines after the contracts are executed. 

Par. 11. In connection with its purchases of food products for its 
own account as described in paragraph 10 hereof, the respondent buyer, 
for a substantial period of time since June 19, 1936, has also entered - 
into so-called consignment contracts or agreements with various sell- 
ers, including the respondent sellers. Under the terms of such con- 
signment contracts or agreements the food products purchased by the - 
respondent buyer are purportedly consigned to it, and advances, usu- 
ally from 80 to 90 percent of the purchase price of the pre dubes, are 
made by respondent buyer to the sellers thereof within 10 days after 
such food products are received by the respondent buyer from the re- 
spective sellers. The balance due on such products is ordinarily paid 
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after the products are resold by the respondent buyer to its customers. 
On some occasions, however, the total purchase price of the food prod- 
ucts purchased under this arrangement is paid by the respondent. 
buyer even before such products, or all of them, have been resold. The 
respondent buyer’s use of the so-called consignment contract or agree- 
ment under these circumstances obviously does not change the real 
nature of the transaction involved. 

Par. 12. The respondent buyer is the owner of a number of regis- 
tered trade-marks, consisting of distinctive words, emblems, or sym- 
bols, or combinations thereof, which it utilizes as brands for its food 
products, and the food products purchased by it from competing 
sellers in the manner described in the two preceding paragraphs 
usually, but not always, bear labels showing one or another of these 
private brands, which are affixed to the products by the sellers at the 
direction of the respondent buyer. Representative of such registered 
trade-marks or private brands under which such products are pur- 
chased and later resold by the respondent buyer are the following: 
Pocahontas, Tidewater, Enfield Club, Wigwam, Powhatan, Wilton, 
Uncle Ned, Durham Maid. 

Par. 13. The Commission therefore finds that since June 19, 1936, 
the respondent sellers have sold directly to the respondent buyer for 
its own account, in interstate transactions in which the respondent 
buyer did not function as a broker or sales agent, substantial quan- 
tities of food products. The Commission further finds that since 
June 19, 1936, the respondent buyer has purchased from many sellers, 
including each of the respondent sellers, for its own account, in inter- 
state transactions, substantial quantities of food products. In con- 
nection with such sales to the respondent buyer, the respondent sellers 
have, directly or indirectly, granted and allowed to the respondent 
buyer commissions, brokerage fees, or other compensation or allow- 
ances or discounts in lieu thereof; and in connection with such pur- 
chases from each and all of the respondent sellers, and from other 
sellers, as herein found, the respondent buyer has, directly or in- 
directly, received and accepted from such sellers commissions, bro- 
kerage fees, or other compensation or allowances or discounts in heu 


thereof. 
CONCLUSION 


The granting and allowance by the respondent sellers and the re- 
ceipt and acceptance by the respondent buyer of commissions, bro- 
kerage fees, or allowances or discounts in lieu thereof, under the 
circumstances and in the manner aforesaid, constitute violations by 
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each and all of said respondents of subsection (c) of section 2 of the 
Clayton Act, as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answers 
of the respondents, in which answers said respondents admit, with 
certain qualifications, all of the material allegations of fact set forth 
in the complaint and waive all intervening procedure and further 
hearing as to said facts; and the Commission, having made its findings 
as to the facts and its conclusion that the respondents have violated 
the provisions of subsection (c) of section 2 of the act of Congress 
entitled “An act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes,” approved October 15, 
1914 (the Clayton Act), as amended by the Robinson-Patman Act, 
approved June 19, 1936 (15 U. C. C., sec. 13). 

It is ordered, That the corporate respondents, J. Richard Phillips, 
Jr. & Sons, Inc.; H. P. Cannon & Son, Inc.; Charles T. Wrightson & 
Son, Inc.; and the Torsch Canning Co.; and their officers, and Walter. 
M. Cameron, Sr., and Walter M. Cameron, Jr., individually, and as 
partners trading as Cameron Bros. Canning Co.; and Charles B. 
Osborn and S. Mitchell Osborn, individually, and as partners trading 
as C. B. Osborn Sons; and said respondents’ respective agents, repre- 
sentatives and employees, directly or through any corporate or other 
device, in connection with the sale of food products or other mer- 
chandise in commerce, as “commerce” is defined in the Clayton Act, do 
forthwith cease and desist from: : 

Paying or granting, directly or indirectly, to Taylor & Sledd, Inc., 
or to any other buyer, anything of value as a commission, brokerage, 
or other compensation, or any allowance or discount in lieu thereof, 
upon or in connection with any sale made to any such buyer for its 
own account. 

It is further ordered, That the respondent, Taylor & Sledd, Inc., a 
corporation, and its officers, agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the purchase of food products or other merchandise in commerce, as 
“commerce” is defined in the Clayton Act, do forthwith cease and. 
desist from: | 

Receiving or accepting from any seller, directly or indirectly, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon or in connection with 
any purchase made for such respondent’s own account. 
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It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In Toe MATTER OF 


AMERICAN DENTAL TRADE ASSOCIATION ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5.OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5636. Complaint, Feb. 1, 1949—Decision, Feb. 8, 1950 


Where a_large number of manufacturers and distributors of dental goods— 


including instruments, appliances, alloys, cement, artificial teeth, drugs 
and compounds, chairs, and office furniture, and all other articles em- 
ployed in the practice of the dental profession—which sold and distributed 
over 75 percent of the volume of such goods made, sold, and distributed 
in the United States and, by reason thereof, were able to dominate and 
eontrol said industries therein; and which, prior to the unlawful conspir- 
acy below set out, were in competition with one another, and were still 
in competition with others engaged therein; together with their associa- 
tion, its officers, and its component dealers’ clubs or associations, and 
manufacturers’ groups— 


Engaged in and carried on an unlawful understanding and conspiracy to re- 


(1) 


(2) 


(3) 


(4) 


strain competition in price and otherwise, between and among themselves, 
and to monopolize said manufacture, purchase, sale, and distribution; and 
in furtherance of said understanding, ete.— 

Classified dental goods, and agreed upon exact retail prices of such goods 
to be sold to both dealers and ultimate consumers; and upon uniform 
rates of discount for dealers purchasing from manufacturers, and uni- 
form terms of credit for dentists and other consumers; and agreed upon 
and fixed uniform allowances for used dental equipment taken in ex- 
change for new equipment, and upon uniform prices and terms of sale 
for such used equipment ; 

Agreed to and did disseminate among themselves and by and through 
their said association at frequent intervals, current and future quotations 
of prices, terms, and conditions of sale offered to the trade by member 
manufacturers and member dealers; and held meetings at which prices, 
terms and conditions of sale and trade practices and policies designed to 
eliminate competition in price and otherwise among themselves, were dis- 
eussed and acted upon; 

Agreed upon such a division of territory among the member dealers as 
would result in a minimum of competition among them, and established 
a sytem of policing the industry whereby deviations from pricing and 
selling policies and practices were reported to appropriate officers and 
committees of their said association and its sectional dealers’ clubs, who 
thereafter brought pressure to bear upon the alleged price violator; with 
the result that the agreed-upon pricing and selling policies and practices 
were adhered to; 

Agreed to and did cause all dealers to sell the products of the member 
manufacturers at prices fixed and prescribed by the latter; and prevented 
independent dealers from obtaining merchandise for resale by such prac- 
tices as buying the entire output of manufacturers who sold to such 
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independents, buying upon the understanding that the manufacturers 
would sell to member dealers only, and charging independent dealers 
consumer prices; 

(5) Agreed to and did cause member dealers to buy only from member manu- 
facturers, and such manufacturers to sell only to member dealers; and 
agreed to and did cause such manufacturers and dealers not to sell’ mem- 
ber manufacturers’ products to jobbers or to those with whom trade rela- 
tions had not been established by such manufacturers, and thereby pre- 
vented independent dealers from obtaining the products of the member 
manufacturers; 

(6) Agreed to and did systematically disparage independent manufacturers 
and dealers and their dental products, through characterizing them as 
“oripsackers,” “carpet baggers,” illegitimate,” “price-cutters,” ‘“unauthor-' 
ized,” “unreliable,” and other derogatory names as contrasted to the mem- 
bers who were characterized as “legitimate,” “authorized,” ‘recognized,’ 
or “reliable”; and through characterizing the products of the former as 
“illegitimate,” “substanard goods,” “off-brand merchandise,” ‘cheap 
quality merchandise,’ “monkey brands,” ete., in contrast with the ‘“au- 
thorized “legitimate,” “quality merchandise,’ or “standard products” of 
the latter ; 

Capacity, tendency, and effect of which agreement, etc, and of the acts and 
practices done pursuant thereto were— 

1. To substantially restrain competition among and between said mem- 
ber manufacturers and member dealers in the manufacture and sale and 
distribution of said goods in commerce; 

2. To restrict and prevent competition in price and otherwise between 
and among them in said manufacture, sale, and distribution; 

38. To enable them to control the market and enhance the prices paid 
by purchasers of said products; and, 

4. To have a dangerous tendency to create a monopoly in them in the 
manufacture, sale, and distribution of said products in interstate com- 
merce: 

Held, That such acts and practices, under the circumstances set forth, were 
to the prejudice and injury of the public and of competitors, and consti- 
tuted unfair methods of competition in commerce. 


Before Vr. Frank Hier, trial examiner. 

Mr. Floyd O. Collins, Mr. Earl W. Kintner, and Mr. Peter J, Dias 
for the Commission. 

Donovan, Leisure, Newton, Lumbard & Irvine, of New York City, 
for American Dental Trade Association, its officers, members of the 
executive board, various member dealers and member manufacturers, 
and along with— 

Lilly, Luyendyk & Snyder, of Grand Rapids, Mich., for Bignall 
Dental Supply; 

Bullitt, Dawson & Tarrant, of Louisville, Ky., for 'T. M. Crutcher 


Dental Depot, Inc. (Kentucky) ; 
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Davis, Baltzell, Hartsock & Dongus, of Indianapolis, Ind., for T. M. 
Crutcher Dental Depot, Inc. (Indiana) ; . 

Gifford, Graham, MacDonald & Iilig, of Erie, Pa., for Dental Serv- 
ice Co., Inc., and American Sterilizer Co. ; 

Mr. Ira L. Quiat, of Denver, Colo., for the Dental Specialty Co. and 
Densco, Inc. ; 

Culver, Phillip, Kaufman & Smith, of St. Joseph, Mo., for Goetze- 
Niemer Physician & Dental Supply Co.; 

Mr. Robert Adair Black and Mr. George C. Kuhn, of Cincinnati, 
Ohio, for the Harmeyer & Brand Co.; 

Mr. Samuel Barker, of Washington, D. C., for Harris Dental Co., 
Ine. ; 

Snowden, Davis, Brown, McCloy & Donelson, of Memphis, Tenn., 
' for E. L. Mercere, Inc.; 

Mr. Wilfred B. Feiga, of Worcester, Mass., for E. R. Mitchell 
Dental Depot; 

Morrison, Nugent, Berger, Hecker & Buck, of Kansas City, Mo., 
for Pattison-McGrath Co.; 

Mr. John Grossman, of St. Louis, Mo., for Thau-Nolde, Inc.; 

Mr. William C. Eliot, of Phoenix, Ariz., for Tri-State Dental 
Supply Co.; 

Mr. Robert R. Rankin, of Portland, Oreg., for John Welch Dental 
Depot, Inc.; 

Wittig & Wittig, of Milwaukee, Wis., for Wright’s, Inc.; 

Nash & Nash, of Manitowoc, Wis., for the American Cabinet Co.; 

Mr. Louis A. Schiffman, of Carlstadt, N. J., for Claudius Ash Sons & 
Co.,,U..S.,:Inc.; 

Castle, Fitch, Swan & Jefferson, of Rochester, N. Y., for Wilmot 
Castle Co. ; 

Rogers, Hoge & Hillis, of New York City, for Cook-Waite Labora- 
tories, Inc. ; 

McManus & Ernst, of New York City, for J. F. Jelenko & Co., Inc.; 

Clark, Klein, Brucker & Waples, of Detroit, Mich., for Kerr Manu- 
facturing Co.; 

Mr. Harley A. Watkins, of Toledo, Ohio, for McKesson Appliance 
Co.; 

Mr. Robert J. Callaghan, of Philadelphia, Pa., for the J. Bird 
Moyer Co., Inc. ; 

McWilliams, Wagner & Troutman, of Philadelphia, Pa., for Mynol 
Chemical Co., Inc. ; 

Drinker, Biddle & Reath, of Philadelphia, Pa., for Geo. P. Pilling & 
Son Co.; 
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‘ Mr. Sidney F. Moody, of Chicago, Ill., for Rinn X-Ray Products, 
me 

Leonard, Street & Deinard, of Minneapolis, Minn., for Spyco Smelt- 
ing & Refining Co.; 

Mr Robert L. London, of New York City, for the Weber Dental 
Manufacturing Co.; and 

Brown, Fox & Blumberg, of Chicago, Ill., for Goldsmith Bros. Co. 

Mr. Karl Huber, of Newark N. J., for the American Platinum | 
Works. 
Thayer & Gilbert, of New York City, for General Electric X-Ray 

orp. 

Mr. Kenneth Perry, of New Brunswick, N. J., for Johnson & 
Johnson. 

Shearman & Sterling & Wright, of New York City and Davies, — 
Richberg, Beebe, Busick & Richardson, of Washington, D. C., for 
the Ohio Chemical & Manufacturing Co. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act. 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that each and all of the 
parties named in the caption hereof and more particularly described 
herein in paragraphs 2, 3, and 4 and hereinafter referred to as re- 
spondents, have violated the provisions of the said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrapu 1. The words and terms set out in this paragraph shall 
have the following meaning wherever used in this complaint: 

(a) “Dental Goods” means instruments, appliances, alloys, cement, 
artificial teeth, drugs and compounds, chairs and office furniture, and 
all other articles or products employed in the practice of the dental 
profession. 

(6) “Member manufacturer” means an individual, partnership, or 
corporation engaged in the manufacture, sale, and distribution of 
dental goods and holding membership in the respondent, American 
Dental Trade Association. 

(c) “Member dealer” means an individual, partnership, or corpo- 
ration engaged in the sale and distribution of dental goods and hold- 
ing membership in the respondent, American Dental Trade 


Association. 


- 
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(d) “Independent manufacturer” means an individual, partner- 
ship, or corporation engaged in the manufacture, sale, and distribu- 
tion of dental goods and not holding membership in the respondent, 
American Dental Trade Association. 

(e) “Independent dealer” means an individual, paintaorebny or cor- 
poration engaged in the sale and distribution of degtsl goods and not 
holding membership in the respondent, American Dental Trade 
Association. 

Par. 2. Respondent, American Dental Trade Association, herein- 
after referred to as National Association, is a voluntary unincorpo- 
rated association, organized by and composed of individuals, part- 
nerships, and corporations engaged in the business of manufacturing, 
purchasing, selling, and distributing dental goods in commerce among 
and between the various States of the United States, the District of 
Columbia, United States Territories, and various foreign countries, 
with its principal office and place of business at 1010 Vermont Avenue 
NW., Washington, D. C. 

Re pomieta National Association was organized for the purpose 


OEk 


(a) Fostering and promoting the best interests of the trade or 
industry. 

(6) Collecting and disseminating facts concerning the trade or 
industry. 

(¢) Fostering and maintaining common pricing policies for dental 
goods among its membership. 

(d) Confining and monopolizing the trade in dental goods within 
its membership. 

Par. 8. Respondent, National Association, is subdivided into a 
dealers’ section, which is composed of member dealers, who are des- 
ignated as “Class A members,” and a manufacturers’ section, which is 
composed of member manufacturers, who are designated as “Class 
B members.” 

The manufacturers’ section, in turn, is subdivided into four groups, 
as follows: (1) gold group; (2) tooth group; (3) equipment group; 
and (4) sundry merchandise group. 

In addition, the membership of said respondent, National Associa- 
tion, is organized regionally or geographically into nine associations 
commonly designated as sectional dealers’ clubs, as follows: New 
England group; New York State group; Eastern group; Southern 
group; Central States group; Midwest group; Southwest group; 
Pacific coast group; and Canadian Dental Trade Association. Said 
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dealers’ clubs or associations are constituent and component parts of 
said respondent, National Association. ” 

Respondent, Perry L. Blackshear, is the president and member of. 
the executive board of respondent, National Association, with address 
at 715 Candler Building, P. O. Box 1686, Atlanta 1, Ga. 

Respondent, Howell Evans, is the first vice president and member 
of the executive board of respondent, National Association, with 
address c/o American Cabinet Co., Two Rivers, Wis. 

Respondent, William O. Patterson, is the second vice president and 
member of the executive board of respondent, National Association, 
with address at 970 Lowry Medical Arts Building, P. O. Box 225, 
St. Paul 2, Minn. 

Respondent, Fred Steen, is the treasurer and member of the ex- 
ecutive board of respondent, National Association, with address at 
211 South Twelfth Street, Philadelphia 5, Pa. 

Respondent, Clayton W. Conklin, is a member of the executive board 
of respondent, National Association, with address c/o The L. D. Caulk © 
Co., Milford, Del. 

Respondent, Robert Kerr, Jr., is the chairman, manufacturers’ sec- 
tion and member of the executive board of respondent, National As- 
sociation, with address at 6081-6095 Twelfth Street, Detroit 8, Mich. 

Respondent, Milton Goolsby, is the chairman, dealers’ section, and 
member of the executive board of respondent, National Association, 
with address at 715 Candler Building, P. O. Box 1686, Atlanta 1, Ga. 

Respondent, Wilmoth C. Mack, is the secretary of respondent, Na- 
tional Association, with address at 1010 Vermont Avenue NW., Wash- 
ington 5, D. C. 

Par. 4. Membership of respondent, National Association, is com- 
posed of 99 member dealers, 48 member manufacturers, and 6 mem- 
bers who are both dealers and manufacturers. 

(a) The following respondents are member dealers of respondent 
National Association : 

L. M. Anderson, Dental Supply Co., a corporation, organized under 
the laws of the State of Florida with its office and principal place of 
business at 102 Madison Street, P. O. Box 1080, Tampa 1, Fla. Said 
respondent, having three branch places of business, holds three addi- 
tional memberships in respondent, National Association. 

Atlanta Dental Supply Co., a corporation, organized under the laws 
of the State of Georgia, with its office and principal place of business 
at 715 Candler Building, P. O. Box 1686, Atlanta 1, Ga. 
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E. Benton Taylor, individually and trading as Luther B, Benton 
Co., having his office and principal place of business at 709-711 North 
‘Homsied Street, Baltimore 1, Md. 

Lewis B. Bignall and pease Belle Bignall, individually and as 
copartners, trading as Bignall Dental Supply formerly known as L. B. 
Bignall Dental Supplies, having their office and principal place of 
business at 118 Fulton Street, East, Grand Rapids 2, Mich. 

Bridges Dental Supply CE, a eppdiaisen nese under the laws 
of the State of Colorado with its office and principal place of busi- 
ness at 217 Mack Block, Denver 1, Colo. 

The Briggs-Kessler Co., a corporation organized under the laws 
of the State of Michigan with its office and principal place of business 
at 28 Adams Avenue, West, Detroit 26, Mich. 

The Burkhart Dental Supply Co., a corporation, organized under 
the laws of the State of Washington with its office and principal place 
of business located in Tacoma 1, Wash., mailing address P. O. Box 
1252. 

California Dental Supply Co., a corporation, organized under the 
laws of the State of California with its office and principal place of 
business at 643 South Olive Street, Los Angeles 14, Calif. Said 

_respondent, having five branch places of business, holds five additional 
memberships in respondent National Association. 

The A. P. Carey Co., a corporation, organized under the laws of 
the State of Texas with its office and principal place of business at 
Medical Arts Building, Dallas 1, Tex. Said respondent, having 
two branch places of business, holds two additional memberships in 
respondent National Association. 

H. J. Caulkins & Co., a corporation, organized under the laws of 
the State of Michigan with its office and principal place of business at 
505 Capital Park Building, Detroit 31, Mich. Said respondent, hav- 
ing three branch places of business, holds three additional member- 
ships in respondent National Association. 

The Chicago Dental Manufacturing Co., a corporation, organized 
under the laws of the State of Illinois with its office and principal 
place of business at 1433 Marshall Field Annex, Chicago 2, III. 

Climax Dental Supply Co., a corporation, organized under the laws 
of the State of Pennsylvania with its office and principal place of busi- 
ness at Medical Arts Building, Walnut Street at Sixteenth, Philadel- 
phia 2, Pa. 

J. J. Crimmings Co., a member dealer with its principal office and 
place of business at 120 Boylston Street, Boston 16, Mass. Said re- 
epondent, having one branch house, holds one additional member- 
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ship in respondent National Association. The nature of the busi- 
ness structure of said respondent is unknown to the Commission. 

T. M. Crutcher Dental Depot, Inc., a corporation, organized under 
the laws of the State of Kentucky Stith its office and principal place 
of business located in Louisville 1, Ky., mailing address, P. O. Box 686. 

T. M. Crutcher Dental Depot, ean a corporation, aren under 
the laws of the State of Indiana, mast its office and principal place 
of business located in the Hume Mansur Building, P. O. Box 94, 
Indianapolis 6, Ind. 

Crutcher Dental Supply Co., a corporation, organized under the 
laws of the State of Alabama with its office and principal place of 
business at Frank Nelson Building, Birmingham 1, Ala. Said re- 
spondent, having two branch places of business, holds two additional 
memberships in respondent: National Association. 

Dakota Dental Supply Co., a corporation, organized under the laws 
of the State of South Dakota with its office and principal place of 
business at 108 East Ninth Street, Sioux Falls, S. Dak. 

Davidson Dental Supply Co., Inc., a corporation, organized under - 
the laws of the State of ES an its office and principal place 
of business at 741 Maison Bilanelii P. O. Box 29, New Orleans 6, 
La. Said respondent, having two branch places of business, holds 
two additional memberships in respondent National Association. 

The Davis-Schultz Co., Inc., a corporation, organized under the 
laws-of the State of New York, with its office and principal place 
of business at 700 Main Street, Buffalo 2, N. Y. 

The Deeley Dental Supply Co., also known as Deeley Dental Sup- 
ply, a corporation, organized under the laws of the State of Maryland 
with its office and principal place of business at Medical Arts Build- 
iny, Baltimore 1, Md. 

Dental Service Co., Inc., a corporation, organized under the laws 
of the State-of Pennsylvania, with its office and principal place of 
business at 1010-1012 Commerce Building, Erie, Pa. 

The Dental Specialty Co., a corporation, organized under the laws 
of the State of Colorado with its office and principal place of business 
at 232 Republic Building, Denver 1, Colo. 

Dentists & Surgeons Supply Co., Inc., a corporation, organized 
under the laws of the State of Massachusetts with its offices and 
principal place of business located at 340 Bridge Street, Springfield 
2, Mass. 

Dixie Dental Supply Co., a member dealer, with its office and prin- 
cipal place of business at 413-416 Texarkana National Bank Build- 
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ing, P. O. Box 170, Texarkana, Tex. The nature of the business 
structure of said respondent is unknown to the Commission. 

Margaret Williams and James H. Williams, individually and as 
copartners, trading as Eastern Dental Supply House, having their 
office and principal place of business at 19 South Third Street, 
Easton, Pa. 

Eckley Dental Supply Co., Inc., a corporation, organized under 
the laws of the State of New York with its offices and principal place 
of business at 9 Rockefeller Plaza, New York 20, N. Y. . 

Edwards Dental Supply Co., a corporation, organized under the 
laws of the State of Delaware with its office and principal place of 
business at 450 Sutter Street, San Francisco 8, Walif. Said respond- 
ent, having four branch places of business, holds four additional 
memberships in respondent National Association. 

Ferguson Dental Supply Co., a member dealer, with its office and 
principal place of business at Medical Arts Building, P. O. Box 1539, 
San Antonio 6, Tex. The nature of the business structure of said 
respondent is unknown to the Commission. 

Fort Wayne Dental Depot, a Corporation, organized under the laws 
of the State of Indiana with its office and principal place of business 
located in Fort Wayne 1, Ind., mailing address, P. O. Box 240. Said 
respondent, having one branch place of business, holds one additional 
membership in respondent National Association. 

Frink Dental Supply Co., a corporation, organized under the laws 
of the State of Illinois with its office and principal place of business 
at 4753 Broadway, Chicago 40, Ill. 

Geo. C. Frye Co., a corporation, organized under the laws of the 
State of Maine with its office and principal place of business at 116 
Free Street, Portland 1, Maine. 

Gates Dental Co., Inc., a corporation, organized under the laws of 
the State of Delaware with its office and principal place of: business 
at 227 North Duke Street, P. O. Box 6, Lancaster, Pa. 

General Dental Supply Co., Inc., a corporation, organized under 
the laws of the State of New York, with its office and principal place 
of business at 19 Union Square, New York 5, N. Y. 

Goetze-Niemer Co., a corporation, organized under the laws of the 
State of Missouri with its office and principal place of business located 
in St. Joseph 1, Mo., mailing address, P. O. Box 187. 

Guterman Dental Supply Co., a corporation, organized under the 
laws of the State of New York with its office and principal place of 
business at 515 Madison Avenue, New York 22, N. Y. 
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The Hamilton Dental Supply Co., a corporation, organized under 
the laws of the State of Ohio with its office and principal place of 
business at 83 South Fourth Street, Columbus 16, Ohio. 

The Harmeyer & Brand Co., a corporation, organized under the 
laws of the State of Ohio with its office and principal place of business 
at 1037 Enquirer Building, Cincinnati 1, Ohio. 

Harris Dental Co., Inc., a corporation, organized under the laws 
of the State of Virginia with its office and principal place of business 
at Medical Arts Building, P. O. Box 177, Norfolk 1, Va. Said re- 
spondent, having one branch place of business, holds one additional 
membership in respondent National Association. 

The H. L. Hayden Co., a corporation, organized under the laws of 
the State of Connecticut with its office and principal place of business 
at 83 Trumbull Street, New Haven 11,Conn. Said respondent having 
one branch place of business, holds one additional membership in 
respondent National+Association. 

Hebard Dental Supply Co., a corporation, organized under the 
laws of the State of New York with its office and principal place of 
business at 20 South Broadway, Yonkers 2, N. Y. 

Hill Dental Supply Co., a corporation, organized under the laws 
of the State of Alabama with its office and principal place of business 
located in Birmingham, Ala. 

John Hood Co., a corporation, organized under the laws of the 
State of Massachusetts, with its office and principal place of business 
located at 178 Tremont Street, Boston 12, Mass. 

Iowa Dental Supply Co., a member dealer, with its office and prin- 
cipal place of business at 507 Savings & Loan Building, Des Moines 
3, Iowa. The nature of the business structure of said respondent is 
unknown to the Commission. 

M. N. Jacobs Dental Supply Co., a corporation, organized under the 
laws of the:State of Iowa with its office and principal place of busi- 
ness at 805 First National Bank Building, Davenport, Iowa. 

Johnson & Lund Co., Inc., a corporation, organized under the laws 
of the State of New York with its office and principal place of business 
at 930 Sibley Tower Building, Rochester 4, N. Y. 

Johnson-Stipher, Inc., a corporation, organized under the laws of 
the State of Ohio with its office and principal place of business at 230 
Hanna Building, Euclid and Fourteenth Street, Cleveland 15, Ohio. 

Mary O..Stites, individually and trading as Kalamazoo Dental 
Supply Co., having her office and principal place of business at 302 
American National Bank Building, Kalamazoo 4, Mich. 
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Kays-Durgin, Inc., a corporation, organized under the laws of the 
State of New York with its office and principal place of business lo- 
cated in Binghampton, N. Y., mailing address, P. O. Box 935. 

Keener Dental Supply Co., a member dealer, with its office and 
principal place of business at 609 Walnut Street, Knoxville 12, Tenn. 
Said respondent, having two branch places of business, holds two 
additional memberships in respondent National Association. The 
nature of the business structure of said respondent is unknown to the 
Commission. 

Oscar D. Leventhal and Joseph S. Leventhal, individually and as 
copartners, trading as A. Leventhal & Sons, having their office and 
principal place of business at 310-312 Adams Avenue, Scranton 1, 
Pa. Said respondents having one branch place of business, hold one 
additional membership in respondent National Association. 

The W. A. Lockwood Dental Co., Inc., a corporation, organized 
under the laws of the State of West Virginia with its office and prin- 
cipal place of business at 1722 Eye Street NW., Washington 6, D. C. 

Long Island Dental Depot, a corporation, organized under the laws 
of the State of New York with its office and principal place of busi- 
ness at 164-07 Hillside Avenue, Jamaica 2, N. Y. 

Los Angeles Dental Supply Co., a corporation, organized under 
the laws of California with its office and principal place of business 
at 617 South Olive Street, Los Angeles 14, Calif. Said respondent 

having one branch place of business, holds one additional membership 
in respondent National Association. . 

W. E. Lowry and Mary H. Lowry, individually and as copartners 
trading as Lowry Dental Supplies, having their office and principal 
place of business at 805 Lee Street, Charleston 23, W. Va. 

Mabee-Kanenbley, Inc., a corporation, organized under the laws 
of the State of Delaware with its office and principal place of business 
at 1 Hanson Place, Brooklyn 17, N. Y. 

Medcalf & Thomas, a corporation, organized under the laws of the 
State of Texas with its office and principal place of business at Medical 
Arts Building, Fort Worth 1, Tex. Said respondent, having one 
branch place of business, holds one additional membership in re- 
spondent National Association. 

Melrose Dental Depot, Inc., a corporation, organized under the laws 
of the State of New York with its office and principal place of business 
at 41 Kast Forty-second Street, New York 17, N. Y. 

EK. L. Mercere, Inc., a member dealer, with its office and principal 
place of business located at 99 South Second Street, Memphis 1, 
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Tenn. The nature of the business structure of said respondent is 
unknown to the Commission. 

Midvale Dental Supply Co., a egeporationl organized under the 
laws of Missouri with its office and principal place of business at 3638 
Olive Street, St. Louis 8, Mo. 

E. R. Mitchell Dental Depot, a corporation, organized under the 
laws of the State of Massachusetts with its office and principal place 
of business at 390 Main Street, Worcester 8, Mass. Said respondent, 
having one branch place of business, holds one additional member- 
ship in respondent National Association. 

Mohawk Dental Supply Co., a member dealer, with its office and 
principal place of business at 258 Genesee Street, Utica 2,N. Y. The 
nature of the business structure of said respondent is unknown to the 
Commission. 

Harold S. Moore, Inc., a corporation, organized under the laws 
of the State of New York with its office and principal place of business 
at 90 State Street, Albany 1, N. Y. Said respondent, having one 
branch place of business, holds one additional membership in respond- 
ent National Association. 

Mossey-Otto Co., a corporation, organized under the laws of the 
State of Wisconsin with its office and principal place of business at 
615 North Sixteenth Street, Milwaukee 1, Wis. 

Nashville Dental Supply Co., a corporation, organized under the 
laws of the State of Tennessee aiid its office and principal place of 
business at 160 Eighth Avenue North, Nashville 2, Tenn. 

Norton-Starr, Inc., a corporation, organized under the laws of the 
State of New York with its office and principal place of business at 
the State Tower Building, Syracuse 2,N. Y. Said respondent, having 
one branch place of business, holds one additional membership in 
respondent National Association. 

M. F. Patterson Dental Supply Co., a corporation, organized under 
the laws of the State of Minnesota with its office and principal place 
of business at 970 Lowry Medical Arts Building, P. O. Box 225, St. 
Paul 2, Minn. Said respondent, having 19 branch places of business, 
holds 19 additional memberships in respondent National Association. 

Pattison-McGrath Co., a corporation, organized under the laws of 
the State of Missouri with its office and principal place of business 
at 1117 Walnut Street, Kansas City 13, Mo. 

Pearce Dental Supply Co., a corporation, organized under the laws 
of the State of Kansas with its office and principal place of business 
at 212 North Market Street, Wichita 2, Kans. Said respondent, 
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having two branch places of business, holds two additional member- 
ships in respondent National Association. 

Pendleton & Arto, Inc., a corporation, organized under the laws of 
the State of Texas with its office and principal place of business at 
Medical Arts Building, Houston 1, Tex. 

Pittsburgh Dental Depot, Inc., a corporation, organized under the 
laws of the State of Pennsylvania with its office and principal place 
of business at Pitt Bank Building, Pittsburgh 22, Pa. 

Powers & Anderson Dental Co., Inc., a corporation, organized under 
the laws of the State of Virginia with its office and principal place of 
business at 2 South Fifth Street, P. O. Box 712, Richmond 6, Va. 
Said respondent, having four branch places of business, holds four 
additional memberships in respondent National Association. 

Primrose-Johnson Dental Co., Inc., a corporation, organized under 
the laws of the State of New York with its office and principal place 
of business at 809 Temple Building, Rochester 4, N. Y. 

R. & E. Dental Supply Co., a corporation, organized under the laws 
of the State of New York with its office and principal place of busi- 
ness at. 3807 Lenox Avenue, New York 27, N. Y. 

S. H. Reynolds’ Sons Co., a corporation organized under the laws 
of the State of Massachusetts, with its office and principal place of 

- business at 100 Boylston Street, Boston 16, Mass. 

Rose Dental Depot, a member dealer, with its office and principal 
place of business at 505 Boyle Building, Little Rock, Ark. The nature 
of the business structure of said respondent is unknown to the Com- 
mission. 

Rovane Dental Supply Co., a corporation, organized under the laws 
of the State of Iowa with its office and principal place of business 
at State Central Savings Bank Building, Keokuk, Iowa. 

Edward H. Rowan Dental Supplies, Inc., a corporation, organized 
under the laws of the State of New York with its office and principal 
place of business at 1501 Broadway at Forty-third Street, New York 
PENS: 

Russell-Altenberg Co., a corporation, organized under the laws of 
the State of Maine with its office and principal place of business at 
15 Mellen Street, Portland 4, Maine. 

Smith-Holden, Inc., a corporation, organized under the laws of the 
State of Rhode Island with its office and principal place of business 
at 144 Westminster Street, Lauderdale Building, Providence 1, R. I. 
Said respondent, having two branch places of business, holds two 
additional memberships in respondent National Association. 
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Thau-Nolde, Inc., a corporation, organized under the laws of the 
State of Missouri with its office and principal place of business at 601- 
621 Frisco Building, St. Louis 1, Mo. Said respondent, having one 
branch place of business, holds one additional membership in respond- 
ent National Association. . 

Thompson Dental Co., a corporation, organized under the laws of 
the State of South Carolina with its office and principal place of 
business at 1508 Washington Street, Columbia (A), S. ©. Said re- 
spondent, having three branch places of business, holds three addi- 
tional memberships in respondent National Association. 

C. M. Lowry and D. Z. Lowry, individually and as copartners, 
trading as Tri-State Dental Depot, having their office and principal 
place of business in the Guaranty Bank Building, Huntington 18, 
W. Va. Said respondents, having one branch place of business, hold 
one additional membership in respondent National Association. 

Tri-State Dental Supply Co., a corporation, organized under the 
laws of the State of Arizona with its office and principal place of 
business at 500 Professional Building, Phoenix, Ariz. Said respond- 
ent, having three branch places of business, holds three additional 
memberships in respondent National Association. 

B. D. Van Kleeck, a member dealer, with its office and principal 
place of business at 90 Market Street, Poughkeepsie, N: Y. The na- 
ture of the business structure of said respondent is unknown to the 
Commission. 

E. L. Washburn & Co., Inc., a corporation, organized under the laws 
of the State of Connecticut with its office and principal place of 
business at 71 Whitney Avenue, New Haven, Conn. Said respondent, 
having one branch place of business, holds one additional member- 
ship in respondent National Association. 

The Weber Dental Equipment Co. Inc., a corporation, organized 
under the laws of the State of New York with its office and principal 
place of business at 500 Fifth Avenue, New York 18, N. Y. 

‘John Welch Dental Depot, Inc., a corporation, organized under 
the laws of the State of Oregon with its office and principal place of 
business at Morgan Building, Portland 8, Oreg. 

Western Dental Supply Co., a corporation, organized under the 
laws of the State of Utah with its office and principal place of business 
at 506-507 Judge Building, Salt Lake City 14, Utah. 

White-Rafert Co., a corporation, organized under the laws of the 
State of Indiana with its office and principal place of business at 114 
South Sixth Street, Terre Haute, Ind. 
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Wright’s Inc., formerly trading as Wright Dental Supply Co., a 
corporation, organized under the laws of the State of Wisconsin with 
its office and principal place of business located in Milwaukee 1, Wis., 
mailing address, P. O. Box 725. Said respondent, having one branch 
place of business, holds one additional membership in respondent 
National Association. 

(b) The following respondents are member manufacturers of re- 
spondent, National Association : 

The American Cabinet Co., a member manufacturer, with its office 
and principal place of business at Two Rivers, Wis. The nature of 
the business structure of said respondent is unknown to the 
Commission. 

The American Platinum Works, a member manufacturer, with its 
office and principal place of business located at New Jersey Railroad 
Avenue at Oliver Street, Newark 5,N. J. The nature of the business 
structure of said respondent is unknown to the Commission. 

American Sterilizer Co., a corporation, organized under the laws 
of the State of Pennsylvania with its office and principal place of 
business lccated in Erie, Pa. ; 

The W. V-B. Ames Co., a corporation, organized under the laws of 
the State of Ohio with its office and principal place of business at 137 
North Adams Street, Fremont, Ohio. 

Claudius Ash Sons & Co., U. S. A., Inc., a member manufacturer, 
with its office and principal place of business at 127-131 Coit Street, 
Irvington 11, N. J. The nature of the business structure of said re- 
spondent is unknown to the Commission. « 

Harry J. Bosworth Co., a corporation, organized under the laws 
of the State of Illinois with its office and principal place of business 
at 1815 South Michigan Avenue, Chicago 5, Il. 

Wilmot Castle Co., a member manufacturer, with its office and 
principal place of business at 1255 University Avenue, Rochester 7, 
N. Y. The nature of the business structure of said respondent is 
unknown to the Commission. 

H. M. Chandler Co., a member manufacturer, with its office and 
principal place of business at 108 West Forty-second Street, New 
York 18,N. Y. The nature of the business structure of said respond- 
ent is unknown to the Commission. 

Chayes Dental Instrument Corp., a corporation, organized under 
the laws of the State of New York with its office and principal place of 
business at 460 West Thirty-fourth Street, New York 1, N. Y. 
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The Cleveland Dental Manufacturing Co., a corporation, organized 
under the laws of the State of Ohio with its office and principal place 
of business at 3307 Scranton Road SW., Cleveland 1, Ohio. 

The Columbus Dental Manufacturing Co., a corporation, organized 

_under the laws of the State of Ohio with its office and principal place 
of business at 634 Wager Street, Columbus 6, Ohio. 

P. N. Condit, a member manufacturer, with its office and principal 
place of business located in Boston 17, Mass. The nature of the busi- 
ness structure of said respondent is unknown to the Commission. 

Cook-Waite Laboratories, Inc., a corporation, organized under the 
laws of the State of Delaware with its office and principal place of 
business at 170 Varick Street, New York 13, N. Y. Said respondent 
has a subsidiary corporation to wit: Cook-Waite Laboratories, Inc., 
located at Fort Erie North, Ontario, Canada, and maintains a mem- 
bership in the Canadian Dental Trade Assocition, a constituent and 
component part of respondent National Association. 

Thomas J. Dee & Co., a corporation, organized under the laws of the 
State of Illinois with its office and principal place of business at 1900 
West Kinzie Street, Chicago 22, Ill. 

Densco, Inc., formerly trading as the Dental Specialty Manufactur- 
ing Co., a corporation, organized under the laws of the State of 
Colorado with its office and principal place of business located in 
Denver 1, Colo., mailing address, P. O. Box 420. 

Dental Products Co., a corporation, organized under the laws of the 
State of Illinois with its office and principal place of business at 7512 
Greenwood Avenue, Chicago 19, Il. 

J. C. & A. L. Fawcett, Inc., a corporation, organized under the 
laws of the State of New York with its office and principal place of 
business at 408 Jay Street, Brooklyn 1, N. Y. 

General Electric X-Ray Corp., a member manufacturer, with its 
office and principal place of business at 175 West Jackson Boulevard, 
Chicago 4, Ill. Said respondent is a subsidiary of and wholly owned 
by the General Electric Co. The parent company is a corporation 
organized and existing under the laws of the State of New York with 
its principal executive offices located at 1 River Road, Schenec- 
tady, N. Y. 

General Refineries, Inc., a corporation, organized under the laws 
of the State of Minnesota with its office and principal place of business 
at 27 North Fourth Street, Minneapolis 1, Minn. 

Gomco Surgical Manutacturing Corp., a corporation, organized 
under the laws of the State of New York with its office and principal 
place of business at 828 East Ferry Street, Buffalo 11, N. Y. 
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The Hygienic Dental Rubber Co., a corporation, organized under 
the laws of the State of Ohio with its office and principal place of 
business at 31 West Market Street, Akron 8, Ohio. 

Hattie A. Ivory and Chester Scott ean individually and as 
copartners, trading as J. W. Ivory, having their office and principal 
place of business at 310-312 North Sixteenth Street, spepubrelt ss 2, 
Pat 

J. F. Jelenko & Co., Inc., a corporation, organized under the laws 
of the State of New York with its office and principal place of business 
at 136 West Fifty-second Street, New York 19, N. Y. 

Johnson & Johnson, a corporation, organized under the laws of the 
State of New Jersey with its office and principal place of business at 
New Brunswick, N. J. 

H. D. Justi & Son, Inc., a corporation, organized under the laws of 
the State of Pennsylvania with its office and principal place of business 
at Thirty-second and Spring Garden Street, Philadelphia 4, Pa. 

Kerr Manufacturing Co., a corporation, organized under the laws 
of the State of Michigan with its office and principal place of business 
at 6081-6095 Twelfth Street, Detroit 8, Mich. 

King’s Specialty Co., 2 corporation, organized under the laws of 
the State of Indiana with its office and principal place of business 
located in Fort Wayne 1, Ind., mailing address, P. O. Box 240. 

McKesson Appliance Co., a member manufacturer, with its office 
and principal place of business at 2226 Ashland Avenue, Toledo 10, 
Ohio. The nature of the present business structure of said respond- 
ent is unknown since the dissolution of its corporate status.on Febru- 
ary 15, 1940. 

John V. Hastings, Jr., and Henry B. Robb, Jr., individually and as 
copartners, trading as Morgan, Hastings & Co., having their office and 
principal place of business at 2314 Market Street, Philadelphia 3, Pa. 

The J. Bird Meyer Co., Inc., a corporation, organized under the 
laws of the State of Pennsylvania with its office and principal place 
of business at 117-121 North Fifth Street, Philadelphia 6, Pa. 

Mynol Chemical Co., Inc., a corporation, organized under the laws 
of the State of Dolor with its office and Giineiaal place of business 
at 5217 Whitby Avenue, Philadelphia 43, Pa. 

The J. M. Ney Co., a corporation, opaanizad under the laws of the 
State of Connecticut cai its office and principal place of business at 
71 Elm Street, Hartford 1, Conn. 

Novocol Chemical Manufacturing Co., Ine, a cor poration, or- 
ganized under the laws of the State of New York with its office and 
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principal place of business at 2921-2923 Atlantic Avenue, Brooklyn 7, 
N.Y. Said respondent has a subsidiary corporation, to wit: Novocal 
Chemical Manufacturing Co. of Canada, Ltd., located at 11-13 Gren- 
ville Street, Toronto, Ontario Canada, and maintains a membership in 
the Canadian Dental Trade Association, a constituent and component 
part of respondent National Association. 

The Ohio Chemical & Manufacturing Co., a corporation, organized 
under the laws of the State of Delaware with its office and principal 
place of business at 1400 East Washington Avenue, Madison 3, Wis. 

The Pelton & Crane Co., a corporation, organized under the laws of 
the State of Michigan with its office and principal place of business 
at 632-652 Harper Avenue, Detroit 2, Mich. 

Geo. P. Pilling & Son Co., a corporation, organized under the laws 
of the State of Pennsylvania with its office and principal place of 
business at 3451 Walnut Street, Philadelphia 4, Pa. 

Puritan Compressed Gas Corp., a corporation, organized under the 
laws of the State of Missouri with its office and principal place of 
business at 2012 Grand Avenue, Kansas City 8, Mo. 

Rinn X-Ray Products, Inc., a corporation, organized under the laws 
of the State of Delaware with its office and principal place of business 
at 3039 Fullerton Avenue, Chicago 47, Ill. 

Ritter Co., Inc., a corporation, aid under the laws of the State 
of penton af its office and principal place of business at P. O. 
Box 848, Ritter Park, Rochester 3, N. Y. 

The Silv-O-Dent Co., a member manufacturer, with its office and 
principal place of business at 1708 Northeast Alberta Street, Portland 
11, Oreg. The nature of the business structure of said respondent is 
unknown to the Commission. 

William N. Force, individually and trading as E. E. Smith, having 
his office and principal place of business at 1232 Race Street, Phila- 
delphia 7, Pa. 

Lee S. Smith & Son Manufacturing Co., a member manufacturer, 
with its office and principal place of business located at 7325 Pennsyl- 
vania Avenue, Pittsburgh 8, Pa. The nature of the business structure 
of said respondent is unknown to the Commission. 

Spyco Smelting & Refining Co., a corporation, organized under the 
laws of the State of Minnesota with its office and principal place of 
business at 51 South Third Street, Minneapolis 1, Minn. 

Vernon-Benshoff Co., a corporation, organized under the laws of 
the State of Pennsylvania with its office and principal place of business 
located in Pittsburgh 80, Pa., mailing address P. O. Box 1587. 
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The Weber Dental Manufacturing Co., a corporation, organized 
under the laws of the State of Ohio with its office and principal place 
of business at Crystal Park, Canton 5, Ohio. 

H. B. Wiggin’s Sons Co., a member manufacturer, with its office and 
principal place of business at Arch Street, Bloomfield, N. J. The 
nature of the business structure of said respondent is unknown to the 
Commission. 

Williams Gold Refining Co., Inc., a corporation organized under 
the laws of the State of New York with its office and principal place 
of business at 2978 Main Street, Buffalo 14, N. Y. Said respondent 
has a subsidiary corporation, to wit: The Williams Gold Refining Co. 
of Canada, Ltd., located in Canada, and maintains a membership in 
the Canadian Dental Trade Association, a constituent and component 
part of respondent National Association. 

Young Dental Manufacturing Co., a corporation, organized under 
the laws of the State of Missouri with its office and principal place of 
business at 4958-4960 Suburban R. W., St. Louis 8, Mo. 

(c) The following respondents are both member dealers and mem- 
ber manufacturers of respondent National Association : 

Buffalo Dental Manufacturing Co., a corporation, organized under 
the laws of the State of New York with its dealer office located at 775 
Main Street, Buffalo 2, N..Y., and its manufacturing office located at 
145 Kehr Street, Buffalo 11, N. Y. 

The L. D. Caulk Co., a corporation, organized under the laws of 
the State of Delaware with its office and principal place of business 
at Milford, Del. Said respondent, having 11 branch places of busi- 
ness, holds 11 additional memberships in respondent National Associa- 
tion. Said respondent has a subsidiary corporation to wit: The L. D. 
Caulk Co. of Canada, Ltd., located at Caulk Bldg., 178 John St., 
Toronto, Ontario, Canada, and maintains a membership in the Cana- 
dian Dental Trade Association, a constituent and component part of 
the respondent National Association. 

The Dentists’ Supply Co. of New York, a corporation, organized 
under the laws of the State of New York with its office and principal 
place of business at 220 West Forty-second Street, New York LON ys 

Goldsmith Bros. Co. also known as Goldsmith Bros. Smelting & 
Refining Co., a corporation, organized under the laws of the State of 
Illinois with its office and principal place of business at 58 East Wash- 
ington Street, Chicago 2, Il]. Said respondent has a subsidiary cor- 
poration, to wit: Goldsmith Bros. Smelting & Refining Co., Ltd., 
located in Canada and maintains a membership in the Canadian 
Dental Trade Association, a constituent and component part of re- 
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spondent National Association. Said subsidiary also wholly owns 
another member of the Canadian Dental Trade Association, to wit: 
The Dominion Dental Co., Ltd., located at Toronto, Ontario, Canada. 

The Ransom & Randolph Co., a corporation, organized under the 
laws of the State of Ohio with its office and principal place of business 
located at Toledo 1, Ohio, mailing address, P. O. Box 905. Said re- 
spondent, having 13 branch places of business, holds 13 additional 
memberships in respondent National Association. 

The S. S. White Dental Manufacturing Co., a corporation organized 
under the laws of the State of Pennsylvania with its office and prin- — 
cipal place of business at 211 South Twelfth Street, Philadelphia 5, 
Pa. Said respondent, having 17 branch places of business, holds 17 
additional memberships in respondent National Association. Said 
respondent has a subsidiary corporation, to wit: S. S. White Co. of 
Canada Limited, located at 250 College Street, Toronto, Ontario, 
Canada, and maintains a membership in the Canadian Dental Trade 
Association, a constituent and component part of respondent National 
Association. 

Respondents named and described in this paragraph constitute the 
entire membership of said respondent National Association except for 
two member dealers in the Territory of Hawaii and seven member 
dealers in Canada. 

Par. 5. The respondent National Association is not engaged in 
the business of manufacturing, purchasing, selling, and distributing 
of dental goods, as herein described. But said respondent has aided, 
abetted, guided, and assisted respondent member manufacturers and 
member dealers in the unlawful acts and practices herein alleged. 

Par. 6. The respondent member manufacturers and member dealers 
are now and have been for more than 10 years last past engaged 
in manufacturing, purchasing, selling, and distributing the products 
herein described in commerce among and between the various States 
of the United States and in the District of Columbia and have caused 
said products, when sold, to be shipped to the purchasers thereof lo- 
cated in States of the United States other than in the State of origin of 
said shipment. Said respondents, during all thg time herein de- 
scribed carried on a constant course of trade in commerce in said 
products as is herein set forth. 

Par. 7. Prior to the unlawful agreement, combination and conspir- 
acy herein alleged, the respondent member manufacturers and member 
dealers were in competition with one another in manufacturing, pur- 
chasing, selling, and distributing the products herein described in 
commerce within the intent and meaning of the Federal Trade Com- 
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mission Act, and were and are now in competition with others engaged 
in the same business. Said respondents would now be in competition 
with one another were it not for the aforementioned agreement, com- 
bination and conspiracy. 

Par. 8. Respondent member manufacturers and member dealers 
sell and distribute in excess of 75 percent of the volume of dental 
goods manufactured, sold, and distributed in the United States, and 
by reason of said fact possess the ability and means of dominating 
and controlling the dental goods industry in the United States. 

Par. 9. For more than 10 years last past, respondent member manu- 
facturers and member dealers, together with respondent National 
Association and its respondent oflicers with. the aid, assistance, and 
cooperation of its component dealers’ clubs or associations and manu- 
facturers’ groups entered into and have since carried out an unlawful 
agreement, combination, understanding and conspiracy to hinder, 
lessen, eliminate, limit, and restrain competition in prices and other- 
wise between and among respondent member manufacturers and mem- 
ber dealers in the manufacture, purchase, sale, and distribution of 
dental goods in commerce among and between the various States of the 
United States and the District of Columbia, and to monopolize within _ 
themselves the manufacture and sale, purchase, sale, and distribution 
of said products in said commerce. Pursuant to and in furtherance 
of said understanding, agreement, combination, and conspiracy, and 
a planned common course of action, the respondent member manu- 
facturers and member dealers, through and with the aid, assistance, 
and guidance of respoident, National Association and its respondent 
officers, dealers clubs, or associations, have done and performed, among 
others, the following acts and practices: ; 

(a) Classified dental goods and agreed upon exact retail: prices at 
which the various classifications of dental goods should be sold to both 
dealers and the ultimate consumers. 

(6) Agreed upon uniform rates of discount at which dealers could 
purchase dental goods from manufacturers. 

(c) Agreed upon uniform terms of credit at which dental goods 
should be sold to dentists, and other consumers. 

(d@) Agreed upon and fixed uniform terms and prices to be allowed 
for used dental equipment when taken in exchange for new equipment 
and agreed upon uniform prices to be charged for and uniform terms 
of sale for such used equipment. 

(e) Agreed to disseminate, and do disseminate, among themselves 
and by and through respondent National Association at frequent in- 
tervals current and future quotations of prices, terms, and conditions 
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of sale offered to the trade by various respondent member manufac- 
turers and member dealers. 

(f) Have held meetings at which prices, es and conditions of 
sale, and trade practices and policies designed to eienabatee competition 
in price and otherwise between respondents were discussed and acted - 
upon. 

(7g) Agreed upon a division of territory among the various respond- 
ent member dealers in such manner as to result in a minimum of 
competition among said member dealers. | 

(A) Established a system of policing the industry whereby devia- 
tions from pricing and selling policies and practices are reported to 
appropriate officers and committee of said respondent National Asso- 
ciation, and to the sectional dealers’ clubs, all of whom thereafter by 
various and sundry methods bring pressure to bear upon the alleged 
price violator, with the result that the agreed upon pricing and selling 
policies and practices are adhered to in future transactions. 

(7) Agreed and do cause all dealers in dental goods to sell products 
of respondent member manufacturers at ets fixed and prescribed 
by said member manufacturers. 

(j) Prevent independent dealers from obtaining merchandise for 
resale by such practices as buying the entire output of manufacturers 
engaged in selling to independent dealers, buying from manufacturers 
upon the understanding that such manufacturers will sell to member 
dealers only, and charging independent dealers consumer prices. 

(%) Agreed to and do cause member dealers to buy only from 
member manufacturers. 

(Z) Agreed to and do cause member manufactures to sell only to 
member dealers. 

(m) Agreed to and do cause respondent member manufacturers 
and member dealers not to sell respondent member manufacturers’ 
products to jobbers or to those with whom trade relations have not 
been established by respondent manufacturers, thereby preventing in- 
dependent dealers from obtaining the products of respondent 
manufacturers. 

(n) Agreed to and do systematically disparage independent manu- 
facturers and dealers and the dental products manufactured, sold and 
distributed by said independent manufacturers and dealers. Inde- 
pendent manufacturers and dealers are characterized as “gripsackers,” 
“carpetbaggers,” “illegitimate manufacturers,” “illegitimate dealers,” 
“price-cutters,” “unauthorized,” “unrecognized,” “unreliable,” and 
other derogatory names, as contrasted to member manufacturers and 
dealers who are characterized as “legitimate,” “authorized,” recog- 
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nized,” or “reliable” manufacturers and dealers. Said disparagement 
is applied to the products of independent manufacturers and dealers, 
said products being referred to as “illegitimate,” “substandard goods,” 
“off-brand merchandise,” “cheap quality merchandise,” “monkey 
brands,” and similar names, as contrasted to the products of member 
manufacturers and dealers, which are referred to as “authorized,” 
“legitimate,” “quality merchandise,” or “standard products.” 

Par. 10. The capacity, tendency, and effect of the understanding, 
agreement, combination, and conspiracy hereinbefore described and 
the acts and practices of the respondents done and performed in 
furtherance thereof, and pursuant thereto, and now and have been to 
substantially lessen, restrain, and suppress competition among and 
between said respondent member manufacturers and member dealers, 
in the manufacture, sale, and distribution of said products in com- 
merce within the intent and meaning of section 5 of the Federal Trade 
Commission Act; have a dangerous tendency to and have actually 
hindered, restricted, and prevented competition in price and otherwise 
between and among said respondents in the manufacture, sale, and 
distribution of said products in said commerce; have empowered and 
enabled the respondents to control the market and enhance the prices 
paid by purchasers of said products; and have a dangerous tendency 
to create monopoly in said respondents in the manufacture, sale, and 
distribution of said products in interstate commerce. 

Par. 11. The acts and practices of the respondents as herein alleged 
are all to the injury and prejudice of the public and competitors of 
respondents and constitute unfair methods of competition in commerce 


within the intent and meaning of section 5 of the Federal Trade Com- 
mission Act. 


Report, FINDINGS Aas 'To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 1, 1949, issued and sub- 
sequently served upon the respondents named in the caption hereof 
its complaint in this proceeding, charging said respondents with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint and the 
filing of respondents’ answers thereto and the assignment of a trial 
examiner by the Commission, all of the said respondents except the 
respondents, the American Platinum Works, Wilmoth C. Mack and 
Milton Goolsby, who filed motions to dismiss as to themselves, upon 
leave granted by the trial examiner, withdrew their original answers 


AMERICAN DENTAL TRADE ASSOCIATION ET AL. 505 
482 Findings 


and in lieu thereof filed answers in which, solely for this proceeding, 
they admitted all of the material allegations of fact set forth in said 
complaint and waived all intervening procedure and further hearing 
‘as to said facts. Certain stipulations of fact were entered into be- 
tween counsel supporting the complaint and counsel for the respond- 
ents, the American Platinum Works, General Electric X-Ray Corp., 
_and the Ohio Chemical & Manufacturing Co., and were made a part 
of the record. After the closing of the record, suggested findings as 
to the facts and suggested order were submitted to the trial examiner 
by counsel supporting the complaint and counsel for the respondents, 
and in due time the trial examiner made his recommended decision. 
Thereafter, this proceeding regularly came on for final hearing 
before the Commission upon the complaint, the respondents’ substi- 
tute answers thereto, the aforesaid stipulations, the trial examiner’s 
recommended decision, certain written memoranda and oral argument 
of counsel as to the form of order to be issued; and the Commission, 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO 'THE FACTS 


ParacrapH 1. The words and terms set out in this paragraph, 
wherever used in this findings as to the facts and conclusion, shall have 
the following meanings: 

(a) “Dental goods” means instruments, appliances, alloys, cement, 
artificial teeth, drugs and compounds, chairs and office furniture, and 
all other articles or products employed in the practice of the dental 
profession. 

(6) “Member manufacturer” means an individual, partnership or 
corporation engaged in the manufacture, sale and distribution of 
dental goods and holding membership in the respondent, American 
Dental Trade Association. 

(c) “Member dealer” means an individual, partnership, or corpora- 
tion engaged in the sale and distribution of dental goods and holding 
membership in the respondent, American Dental Trade Association. 

(d) “Independent manufacturer” means an individual, partner- 
ship, or corporation engaged in the manufacture, sale and distribution 
of dental goods and not holding membership in the respondent, Amer- 
ican Dental Trade Association. é 

(e) “Independent dealer” means an individual, partnership, or cor- 
poration engaged in the sale and distribution of dental goods and not 
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holding membership in the respondent, American Dental Trade 
Association. 

Par. 2. The respondent, American Dental Trade Association, here- 
inafter referred to as National Association, is a voluntary unincor- 
porated association, organized by and composed of individuals, part- 
' nerships, and corporations who are engaged in the business of manu- 
facturing, purchasing, selling, and distributing dental goods in 
commerce among and between the various States of the United States, 
the District of Columbia, United States Territories, and various for- 
eign countries. Said association has its principal office and place of 
business at 1010 Vermont Avenue NW., Washington, D. C. 

The respondent, National Association, was organized for the pur- 
pose of: 

(a) Fostering and promoting the best interests of the trade or in- 
dustry. 

(6) Collecting and disseminating facts concerning the trade or in- 
dustry. 

(ce) Fostering and maintaining common pricing policies for dental 
goods among its membership. 

(d) Confining and monopolizing the trade in dental goods within 
its membership. 

Par. 3. The respondent, National Association, is subdivided into a 
dealers’ section, which is composed of member dealers, who are desig- 
nated as “Class A members” and a manufacturers’ section, which is 
composed of member manufacturers, who are designated as “Class B 
members.” 

The manufacturers’ section, in turn, is subdivided into four groups, 
as follows: (1) gold group, (2) equipment group, (3) tooth group, 
(4) sundry merchandise group. 

In addition, the membership of said respondent, National Associa- 
tion, is organized regionally or geographically into nine associations 
commonly designated as sectional dealers’ clubs, as follows: New Eng- 
land group; New York State group; Eastern group; Southern group; 
Central States group; Midwest group; Southwest group; Pacific coast 
group; and Canadian Dental Trade Association. Said dealers’ clubs 
or associations are constituent and component parts of said respondent, 
National Association. 

Respondent, Perry L. Blackshear, is the president and a member of 
the executive board of respondent National Association, with his 
address at 715 Candler Building, P. O. Box 1686, Atlanta, Ga. 
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Respondent, Howell Evans, is the first vice president and a member 
of the executive board of respondent National Association, with his 
address % American Cabinet Co., Two Rivers, Wis. 

Respondent, William O. Patterson, is the second vice president and 
a member of the executive board of respondent National Association, 
with his address at 970 Lowry Medical Arts Building, P. O. Box 225, 
St. Paul, Minn. 

Rasabadenis Fred Steen, is the treasurer and a member of the execu- 
tive board of respondent National Association, with his address at 211 
South Twelfth Street, Philadelphia 5, Pa. 

Respondent, Glavion W. Conklin, is a member of the executive based 
of respondent National Association, with his address % The L. D. 
Caulk Co., Milford, Del. 

Respondent, Robert Kerr, Jr., is the chairman, manufacturers’ sec- 
tion, and a member of the executive board of respondent National 
Association, with his address at 6081-6095 Twelfth Street, Detroit 8, 
Mich. 

Respondent, Milton Goolsby, an individual whose address is 715 
Candler Building, P. O. Box 1686, Atlanta, Ga., was formerly chair- 
man of the dealers’ section and a member of the executive board of 
respondent National Association, but his term of office in both of said 
capacities expired in November 1948, a period of 3 months before the 
filing of the complaint herein. The trial examiner, acting upon an 
appropriate motion, dismissed the complaint as to this respondent, to 
which action of the trial examiner no exception was taken by counsel 
supporting the complaint. 

Respondent, Wilmoth C. Mack, whose address is 1010 Vermont 
Avenue NW., Washington 5, D. C., is the secretary of respondent Na- 
tional Association, but was not employed in such capacity until May 
1, 1947, prior to which time he had had no contact with any of the 
respondents herein. The trial examiner, acting upon an appropriate 
motion, dismissed the complaint as to this respondent, to which action 
of the trial examiner no exception was taken by counsel supporting 
the complaint. 

Par. 4. The membership of respondent National Association is 
composed of 99 member dealers, 48 member manufacturers, and 6 
members who are both dealers and manufacturers. 

(a) The following respondents are member dealers of respondent 
National Association : 

L. M. Anderson Dental Supply Co., a corporation, organized under 
the laws of the State of Florida, with its office and principal place of 
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business at 102 Madison Street, P. O. Box 1080, Tampa, Fla. This 
respondent, having three branch places of business, holds three addi- 
tional memberships in respondent National Association. 

Perry L. Blackshear and G. Milton Goolsby, as copartners, trading 
as Atlanta Dental Supply Co., with their office and principal place of 
business at 715 Candler Building, P. O. Box 1686, Atlanta, Ga. These 
respondents were erroneously described in the complaint as Atlanta 
Dental Supply Co., a corporation. 

E. Benton Taylor, an individual trading as Luther B. Benton Co., 
having his office and principal place of business at 709-711 North 
Howard Street, Baltimore 1, Md. — 

Lewis B. Bignall and Aurta Belle Bignall, individuals and copart- 
ners, trading as Bignall Dental Supply, formerly known as L. B. Big- 
nall Dental Supplies, having their office and principal place of business 
at 118 Fulton Street, East, Grand Rapids 2, Mich. 

Bridges Dental Supply Co., a corporation, organized under the Jaws 
of the State of Colorado, with its office and principal place of business 
~ at 217 Mack Block, Denver 1, Colo. 

The Briggs-Kessler Co., a corporation, organized under the laws of 
the State of Michigan, with its office and principal place of business at 
28 Adams Avenue, West, Detroit 26, Mich. 

The Burkhart Dental Supply Co., a corporation, organized under 
the laws of the State of Washington, with its office and principal place 
of business located in Tacoma, Wash., mailing address P. O. Box 1252. 

California Dental Supply Co., a corporation, organized under the 
laws of the State of California, with its office and principal place of 
business at 643 South Olive Street, Los Angeles 14, Calif. This re- 
spondent, having five branch places of business, holds five additional 
memberships in respondent National Association. 

The A. P. Cary Co., a corporation, organized under the laws of the 
State of Texas, with its office and principal place of business in the 
Medical Arts Building, Dallas 1, Tex. This respondent, having two 
branch places of business, holds two additional memberships in re- 
spondent National Association. 

H. J. Caulkins & Co., a corporation, organized under the laws of 
the State of Michigan, with its office and principal place of business 
at 505 Capital Park Building, Detroit 31, Mich. This respondent, 
having three branch places of business, holds three additional mem- 
berships in respondent National Association. 

The Chicago Dental Manufacturing Co., a corporation, organized 
under the laws of the State of Illinois, with its office and principal 
place of business at 1433 Marshall Field Annex, Chicago 2, Il. 
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Climax Dental Supply Co., a corporation, organized under the laws 
of the State of Pennsylvania, with its office and principal place of 
business in the Medical Arts Building, Walnut Street at Sixteenth, 
Philadelphia 2, Pa. 

J. J. Crimmings Co., with its principal office and place of business 
at 120 Boylston Street, Boston 16, Mass. This respondent, having one 
branch house, holds one addiioun membership in respondent National 
Association. 

T. M. Crutcher Dental Depot, Inc., a corporation, organized under 
the laws of the State of Kentucky, with its office and principal place 
of business at Louisville, Ky., mailing address P. O. Box 686. 

T..M. Crutcher Dental Depot, Inc., a corporation, organized under 
the laws of the State of Indiana, with its office and principal place of 
business in the Hume Mansur Building, P. O. Box 94, ig a 
Ind. j 

Crutcher Dental Supply Co., a corporation, organized under this laws 
of the State of Alabama, with its office and principal place of business 
at Frank Nelson Buaciay, Birmingham 1, Ala. This respondent, 
having two branch places of business, holds two additional member- 
ships in respondent National Association. 

Dakota Dental Supply Co., a corporation, organized under the laws 
of the State of South Dakows: with its pier and principal place of 
business at 108 East Ninth Saat Sioux Falls, S. Dak. 

Davidson Dental Supply Co., Inc., a corporation, organized under 
the laws of the State of bee with its office anal principal place 
of business at 741 Maison Bleach P. O. Box 29, New Orleans, La. 
This respondent, having two branch places of business, holds two ad- 
ditional memberships in respondent National Association. 

The Davis-Schultz Co., Inc., a corporation, organized under the 
laws of the State of New York, with its office and principal place of 
business at 700 Main Street, Buffalo 2, N. Y. 

The Deeley Dental Supply Co., also known as Deeley Dental Supply, 
a corporation, organized under the laws of the State of Maryland, 
with its office and principal place of business in the Medical Arts 
Building, Baltimore 1, Md. 

Dental Service Co., Inc., a corporation, organized under the laws 
of the State of Pennsylvania, with its office and principal place of 
business at 1010-1012 Commerce Building, Erie, Pa. 

The Dental Specialty Co., a corporation, organized under the laws of 
the State of Colorado, with its office and principal place of business 
at 232 Republic Building, Denver 1, Colo. 
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Dentists & Surgeons Supply Co., Inc., a corporation, organized 
under the laws of the State of Massachaisests! with its office and prin- 
cipal place of business at 340 Bridge Street, Springfield 2, Mass. 

Dixie Dental Supply Co., with its office and principal silalen of busi- 
ness at 413-416 Messinia National Bank cages P. O. Box 170, 
Texarkana, Tex. 

Margaret Williams and James H. Williams, trading as Easton 
Dental: Supply House in the capacity of trustees of the estate of 
Nathan B. Williams, having their office and principal place of business 
at 19 South Third Street, Easton, Pa. These respondents were er- 
roneously described in the complaint as Margaret Williams and James 
H. Williams, individually and as copartners, trading as Easton Dental 
Supply House. 

Eckley Dental Supply Co., Inc., a corporation, organized under the 
laws of the State of New York, with its office and principal place of 

business at 9 Rockefeller Plaza, New York 20, N. Y. 

Edwards Dental Supply Co., a corporation, organized under the 
laws of the State of Delaware, with its office and principal place of 
business at 450 Sutter Street, San Francisco 8, Calif. This respondent, 
having four branch places of business, holds four additional member- 
ships in respondent National Association. ; 

Ferguson Dental Supply Co., with its office and principal place of 
business in the Medical Arts Buildings P. O. Box 1539, San eS 
6; Tex: 

Fort Wayne Dental Depot, a corporation, organized under the er 
of the State of Indiana, with its office and principal place of business 
in Fort Wayne, Ind., mailing address, P. O. Box 240. This respond- 
ent, having one branch place of business, holds one additional mem- 
bership in respondent National Association. 

Frink Dental Supply Co., a corporation, organized under the laws 
of the State of Illinois, with its office and principal place of business 
at 4753 Broadway, Chicago 40, Ill. 

Geo. C. Frye Co., a corporation, organized under the laws of the 
State of Maine, with its office and principal place of business at 116 
Free Street, Portland 1, Maine. 

_ Gates Dental Co., Inc., a corporation, organized under the laws of 
the State of Delaware, with its office and principal place of business 
at 227 North Duke Street, P. O. Box 6, Lancaster, Pa. 

General Dental Supply Co., Inc., a corporation, organized under 
the laws of the State of New York, with its office and principal place 
of business at 19 Union Square, New York 5,N Y. 
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Goetze-Niemer Physician & Dental Supply Co., a corporation, or- 
ganized under the laws of the State of Missouri, with its office and 
principal place of business in St. Joseph, Mo., mailing address, P. O. 
Box 187. This respondent was Bea neoticly: described in ie com- 
plaint as Goetze-Niemer Co., a corporation. 

Guterman Dental Supls Co., a corporation, organized under the 
laws of the State of New York, with its office and principal place of 
business at 515 Madison Avenue, New York 22, N. Y. 

The Hamilton Dental Supply Co., a corporation, organized under 
the laws of the State of Ohio, with its office and principal place of 
business at 83 South Fourth Street, Columbus 16, Ohio. 

The Harmeyer & Brand Co., a corporation, organized under the 
laws of the State of Ohio, with its office and principal place of busi- 
ness at 1037 Enquirer Building, Cincinnati 1, Ohio. 

Harris Dental Co., Inc., a corporation, organized under the laws of 
the State of Virginia, with its office and principal place of business in 
the Medical Arts Building, P. O. Box 177, Norfolk, Va. This re- 
spondent, having one branch place of business, holds one additional © 
membership in respondent National Association. 

The H. L. Hayden Co., a corporation, organized under the laws of 
the State of Connecticut, with its office and principal place of business 
at 83 Trumbull Street, New Haven 11, Conn. This respondent, hav- 
ing one branch place of business, holds one additional membership in 
respondent National Association. 

Hebard Dental Supply Co., a corporation, organized under the 
laws of the State of New York, with its office and principal place of 
business at 20 South Broadway, Yonkers 2, N. Y. / 

Hill Dental Co., Inc., a corporation, organized under the laws of 
the State of Alabama, with its office and principal place of business in 
Birmingham, Ala. This respondent was erroneously described in the 
complaint as Hill Dental Supply Co., a corporation. 

John Hood Co., a corporation, organized under the laws of the State 
of Massachusetts, with its office and principal place of business at 178 
Tremont Street, Boston 12, Mass. 

Noche Cacciatore and Carl Cacciatore, individuals and copartners, 
trading as Iowa Dental Supply Co., with their office and principal 
place of business at 507 Savings antl Loan Building, Des Moines 3,. 
Iowa. ‘These respondents were erroneously described in the com- 
plaint as Iowa Dental Supply Co. 

M. N. Jacobs Dental Supply Co., a corporation, organized under 
the laws of the State of Iowa, a8 its office and principal place of 
business at 805 First National Bank Building, Davenport, Iowa. 
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Johnson & Lund Co., Inc., a corporation, organized under the laws 
of the State of New York, with its office and principal place of busi- 
ness at 930 Sibley Tower Building, Rochester 4, N. Y. 

Johnson-Stipher, Inc:, a corporation, organized under the laws of 
the State of Ohio, with its office and principal place of business at 
230 Hanna Building, Euclid and Fourteenth Street, Cleveland 15, 
Ohio. 

Mary C. Stites, an individual, trading as Kalamazoo Dental Supply 
Co., having her office and principal place of business at 302 American 
National Bank Building, Kalamazoo 4, Mich. 

Kays-Durgin, Inc., a corporation, organized under the laws of the 
State of New York, with its office and principal place of business in 
Binghamton, N. Y., mailing address, P. O. Box 935. 

Keener Dental Supply Co., with its office and principal place of 
business at 609 Walnut Street, Knoxville 12,Tenn. This respondent, 
having two branch places of business, holds two additional member- 
ships in respondent National Association. 

Oscar D. Levanthal and Joseph S. Levanthal, individuals and co- 
partners, trading as A. Levanthal & Sons, having their office and 
principal place of business at 310-312 Adams Avenue, Scranton 1, Pa. 
These respondents, having one branch place of business, hold one 
additional membership in respondent National Association. 

The W. A. Lockwood Dental Co., Inc., a corporation, organized 
under the laws of the State of West Virginia, with its office and prin- 
cipal place of business at 1722 Eye Street NW., Washington D. C. 

Long Island Dental Depot, a corporation, organized under the laws 
of the State of New York, with its office and principal place of busi- 
ness at 164-07 Hillside Avenue, Jamaica 2, N. Y. 

Los Angeles Dental Supply Co., a corporation, organized under the 
laws of California, with its office and principal place of business at 617 
South Olive Street, Los Angeles 14, Calif. This respondent, having 
one branch place of business, holds one additional membership in 
respondent National Association. 

W. E. Lowry and Mary H. Lowry, individuals and copartners, trad- 
ing as Lowry Dental Supplies, having their office and principal place 
of business at 71014 Lee Street, Charleston 23, W. Va. 

Mabee-Kanenbley, Inc., a corporation, organized under the laws of 
the State of Delaware, with its office and principal place of business at 
1 Hanson Place, Brooklyn 17, N. Y. 

Medcalf & Thomas, a corporation, organized under the laws of the 
State of Texas, with its office and principal place of business in the 
Medical Arts Building, Fort Worth 1, Tex. This respondent, having 
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one branch place of business, holds one additional membership in 
respondent National Association. 

Melrose Dental Depot, Inc., a corporation, organized under the laws 
of the State of New York, with its office and principal place of business 
at 41 Kast Forty-second Street, New York 17, N. Y. 

E. L. Mercere, Inc., with its office and principal place of business at 
99 South Second Street, Memphis 1, Tenn. 

Midvale Dental Supply Co., a corporation, organized under the laws 
of the State of Missouri, with its office and principal place of business 
at 3638 Olive Street, St. Louis 8, Mo. 

EK. R. Mitchell Dental Depot, a corporation, organized under the 
laws of the State of Massachusetts, with its office and principal place 
of business at 390 Main Street, Worcester 8, Mass. This respondent, 
having one branch place of business, hold one additional membership 
in respondent National Association. 

Mohawk Dental Supply Co., with its office and principal place of 
business at 258 Genesee Street, Utica 2, N. Y. 

Harold S. Moore, Inc., a corporation, organized under the laws of 
the State of New York, with its office and principal place of business at 
90 State Street, Albany 1,N. Y. This respondent, having one branch 
place of business, holds one additional membership in respondent 
National Association. 

Mossey-Otto Co., a corporation, organized under the laws of the 
State of Wisconsin, with its office and principal place of business at 
615 North Sixteenth Street, Milwaukee 1, Wis. 

Nashville Dental Supply Co., a corporation, organized under the 
laws of the State of Tennessee, with its office and principal place of 
business at 160 Eighth Avenue, North, Nashville 2, Tenn. 

Norton-Starr, Inc., a corporation, organized under the laws of 
the State of New York, with its office and principal place of busi- 
ness in the State Tower Building, Syracuse 2, N. Y. This respond- 
ent, having one branch place of business, holds one additional mem- 
bership in respondent National Association. 

M. F. Patterson Dental Supply Co. of Delaware, a corporation, 
organized under the laws of the State of Delaware, with its office 
and principal place of business at 970 Lowry Medical Arts Build- 
ing, P. O. Box 225, St. Paul, Minn. This respondent was errone- 
ously described in the complaint as M. F. Patterson Dental Supply 
Co., a Minnesota corporation. Said respondent, having 19 branch 
places of business, holds 19 additional memberships in respondent 
National Association. 
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Pattison-McGrath Co.—Dental Supplies, a corporation, organ- 
ized under the laws of the State of Missouri, with its office and prin- 
cipal place of business at 1117 Walnut Street, Kansas City 13, Mo. 
This respondent was erroneously described in the complaint as Pat- 
tison-McGrath Co., a corporation. 

Pearce Dental Sayply Co., a corporation, organized under the laws 
of the State of Kansas, with its office and principal place of busi- 
ness as 212 North Market Street, Wichita 2, Kans. This respond- 
ent, having two branch places of business, holds two additional mem- 
berships in respondent National Association. 

Pendleton & Arto, Inc., a corporation, organized under the laws 
of the State of Texas, with its office and principal place of business 
in the Medical Arts Building, Houston 1, Tex. 

Pittsburgh Dental Depot, Inc., a corporation, organized under the 
laws of the State of Pennsylvania, with its office and principal place 
of business at 907 Penn Avenue, Pittsburgh, Pa. 

Powers and Anderson Dental Co., Inc., a corporation, organized 
under the laws of the State of Virginia, with its office and principal 
place of business at 2 South Fifth Street, P. O. Box 712, Richmond 
6, Va. This respondent, having four branch places ee business, 
holds four additional me neR Vine in respondent National As- 
sociation. 

Primrose-Johnson Dental Co., Inc., a corporation, organized 
under the laws ofthe State of New York, with its office and principal 
place of business at 809 Temple Building, Rochester 4, N. Y. 

‘R. & E. Dental Supply Co., a corporation, organized under the 
laws of the State of New York, with its office and principal place 
of business at 807 Lenox Avenue, New York 27, N. Y. 

S. H. Reynolds’ Sons Co., a corporation, organized under the 
laws of the State of Massachusetts, with its office and principal place 
of business at 100 Boylston Street, Boston 16, Mass. 

Rose Dental Depot, with its office and principal place of business 
at 505 Boyle Bulding, Little Rock, Ark. 

Rovane Dental Supply Co., a corporation, organized under the laws 
of the State of Iowa, with its office and principal place of business at 
State Central Savings Bank Building, Keokuk, Iowa. 

Edward H. Rowan Dental Supplies, Inc., a corporation, organized 
under the laws of the State of New York, with its office and pr see 
place of business at 880 Bergen Avenue, 5) ersey City, N. J. 

Russell-Altenberg Co., a corporation, organized under the laws of 
the State of Maine, he its office and principal place of business at. 
15 Mellen Street, Portland 4, Maine. 
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Smith-Holden, Inc., a corporation, organized under the laws of 
the State of Rhode Island, with its office and principal place of busi- 
ness at 144 Westminster Street, Lauderdale Building, Providence 1, 
R.I. This respondent, having two branch places of business, holds 
two additional memberships in respondent National Association. 

Thau-Nolde, Inc., a corporation, organized under the laws of the 
State of Missouri, with its office and principal place of business at 
601-621 Frisco Building, St. Louis 1, Mo. This respondent, having 
one branch place of business, holds one additional membership in 
respondent National Association. 

Thompson Dental Co., a corporation, organized under the laws of 
the State of South Carolina, with its office and principal place of 
business at 1508 Washington Street, Columbia (A), S. C. This re- 
spondent, having three branch places of business, holds three addi- 
tional memberships in respondent National Association. 

C. M. Lowry and D. Z. Lowry, individually and as copartners, trad- 
ing as Tri-State Dental Depot, having their office and principal place 
of business in the Guaranty Bank Building, Huntington 18, W. Va. 
These respondents, having one branch place of business, hold one addi- 
tional membership in respondent National Association. 

Tri-State Dental Supply Co., a corporation, organized aden the 
laws of the State of Arizona, with its office and principal place of 
business at 500 Professional Building, Phoenix, Ariz. This respond- 
ent, having three branch places of business, holds three additional 
memberships in respondent National Association. 

Margaret H. Van Kleeck, Ralph E. Van Kleeck, and Dudley N. Van 
Kleeck, individuals and co-partners, trading as B. D. Van Kleeck, 
with their office and principal place of business at 90 Market Street, 
Poughkeepsie, N. Y. These respondents were erroneously described 
in the complaint as B. D. Van Kleeck, a member dealer. 

E. L. Washburn & Co., Inc., a corporation, organized under the 
laws of the State of Connecticut, with its office and prinicpal place 
of business at 71 Whitney Avenue, New Haven, Conn. This respond- 
ent, having one branch place of business, holds one additional member- 
ship in respondent National Association. 

Dental Equipment Specialists, Inc., a corporation, organized under 
the laws of the State of New York, with its office and principal place 
of business at 500 Fifth Avenue, New York 18, N. Y. This respond- 
ent, was erroneously described in the complaint as the Weber Dental 
Equipment Co., Inc., a corporation. 
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John Welch Dental Depot, Inc., a corporation, organized under 
the laws of the State of Oregon, with its office and principal place 
of business in the Morgan Building, Portland, Oreg. 

Western Dental Supply Co., a corporation, organized under the 
laws of the State of Utah, with its office and principal place of business 
at 506-507 Judge Building, Salt Lake City 14, Utah. 

White-Rafert Co., a corporation, organized under the laws of the 
State of Indiana, with its office and principal place of business at 114 
South Sixth Street, Terre Haute, Ind. 

Wright’s, Inc., formerly trading as Wright Dental Supply Co., a 
corporation, organized under the laws of the State of Wisconsin, with 
its office and principal place of business in Milwaukee, Wis., mailing 
address P. O. Box 725. This respondent, having one branch place 
of business, holds one additional membership in respondent National 
Association. 

(6) The following respondents are member manufacturers of re- 
spondent National Association: 

The American Cabinet Co., with its office and principal place of 
business at Two Rivers, Wis. 

The American Platinum Works, a corporation, organized under 
the laws of the State of New Jersey, with its office and principal place 
of business at New Jersey Railroad Avenue at Oliver Street, Newark 
5, N. J. A stipulation entered into by and between counsel for this 
respondent and counsel supporting the complaint discloses that for 
more than 10 years this respondent has not taken part in the affairs 
and activities of the respondent National Association, and that dur- 
ing this period it has paid only minimum dues to said association. 
The company’s sales in dental goods amount to approximately one- 
third of 1 percent of its total yearly business. The trial examiner 
accordingly dismissed the complaint as to said respondent, to which 
action of the trial examiner no exception was taken by counsel sup- 
porting the complaint. 

American Sterilizer Co., a corporation, organized under the laws 
of the State of Pennsylvania, with its office and principal place of 
business in Erie, Pa. 

The W. V-B Ames Co., a corporation, organized under the laws of 
the State of Ohio, with its office and principal place of business at 
137 North Adams Street, Fremont, Ohio. 

Claudius Ash Sons & Co., U. S. A., Inc., with its office and prin- 
cipal place of business at 127-131 Coit Street, Irvington 11, N. J. 
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Harry J. Bosworth Co., a corporation, organized under the laws 
of the State of Illinois, with its office and principal place of business 
at 216 West Jackson Boulevard, Chicago, Il. 

Wilmot Castle Co., with its office and principal place of business 
at 1255 University Avenue, Rochester 7, N. Y. 

H. M. Chandler Co., with its office and principal place of business 
at 108 West Forty-second Street, New York 18, N. Y. 

Chayes Dental Instrument Corp., a corporation, organized under 
the laws of the State of New York, with its office and principal place 
of business at 460 West Thirty-fourth Street, New York 1, N. Y. 

The Cleveland Dental Manufacturing Co., a corporation, organized 
under the laws of the State of Ohio, with its office and principal place 
of business at 3307 Scranton Road SW., Cleveland 1, Ohio. 

The Columbus Dental Manufacturing Co., a corporation, organized 
under the laws of the State of Ohio, with its office and principal place 
of business at 634 Wager Street, Columbus 6, Ohio. 

P. N. Condit, with its office and principal place of business at 
Boston 17, Mass. 

Cook-Waite Laboratories, Inc., a corporation, organized under the 
laws of the State of Delaware, with its office and principal place of 
business at 1450 Broadway, New York, N. Y. This respondent has 
a subsidiary corporation, to wit: Cook-Waite Laboratories, Inc., ]o- 
cated at Fort Erie North, Ontario, Canada, and maintains a member- 
ship in the Canadian Dental Trade Association, a constituent and 
component part of respondent National Association. 

Thomas J. Dee & Co., a corporation, organized under the laws of 
the State of Illinois, with its office and principal place of business at 
1900 West Kinzie Street, Chicago 22, Ill. 

Densco, Inc., formerly trading as the Dental Specialty Manu- 
facturing Co., a corporation, organized under the laws of the State 
of Colorado, with its office and principal place of business in Denver, 
Colo., mailing address P. O. Box 420. 

The William Getz Corp., a corporation, with its office and principal 
place of business at 7512 Greenwood Avenue, Chicago 19, Ill. This 
respondent is the successor to, and was erroneously described in the 
complaint as, Dental Products Co., a corporation. 

J. C. & A. L. Fawcett, Inc., a corporation, organized under the 
laws of the State of New York, with its office and principal place of 
business at 408 Jay Street, Brooklyn 1, N. Y. 

General Electric X-Ray Corp., prior to its resignation on April 
30, 1948, with its place of business at 4855 Electric Avenue, Mil- 
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waukee 14, Wis., is a subsidiary of and wholly owned by the General 
Electric Co., the parent company being a corporation organized and 
existing under the laws of the State of New York, with its principal 
executive offices located at One River Road, Schenectady, N. Y.. This 
respondent resigned from the respondent National Association on 
April 30, 1948, and has not been a member of said association since 
that date. 

General- Refineries, Inc., a corporation, organized under the laws 
of the State of Minnesota, with its office and principal place of 
business at 27 North Fourth Street, Minneapolis 1, Minn. 

~Gomeo Surgical Manufacturing Corp., a corporation, organized 
under the laws of the State of New York, with its office and principal 
place of business at 828 East Ferry Street, Buffalo 11, N. Y. 

The Hygienic Dental Rubber Co., a corporation, organized under 
the laws of the State of Ohio, with its office and principal place of 
business at 31 West Market Street, Akron 8, Ohio. 

The estate of J. W. Ivory, Chester S. Ivory, surviving trustee 
trading as J. W. Ivory, having its office and principal place of business 
at 310-812 North Sixteenth Street, Philadelphia 2, Pa. This re- 
spondent was erroneously described in the complaint as Hattie A. 
Ivory and Chester Scott Ivory, individually and as copartners, trading 
asJ.W.Ivory. The record discloses that Hattie A. Ivory is deceased. 

J. F. Jelenko & Co., Inc., a corporation, organized under the laws of 
the State of New York, with its office and principal place of business 
at 1386 West Fifty-second Street, New York 19, N. Y. 

Johnson & Johnson, a corporation, organized under the laws of 
the State of New Jersey, with its office and principal place of business 
at New Brunswick, N. J. 

H. D. Justi & Son, Inc., a corporation, organized under the laws 
of the State of Pennsylvania, with its office and principal place of 
business at Thirty-second and Spring Garden Street, Philadelphia 
4, Pa. 

Kerr Manufacturing Co., a corporation, organized under the laws 
of the State of Michigan, with its office and principal place of business 
at 6081-6095 Twelfth Street, Detroit 8, Mich. 

King’s Specialty Co., a corporation, organized under the laws of 
the State of Indiana, with its office and principal place of business in 
Fort Wayne, Ind., mailing address, P. O. Box 240. 

Martha FP. McKesson, an individual trading as McKesson Appliance 
Co., with her office and principal place of business at 2226 Ashland 
Avenue, Toledo 10, Ohio. This respondent was erroneously described 
in the complaint as McKesson Appliance Company. 
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Hastings & Co., Inc., a corporation, with its office and principal place 
of business at 2314 Market Street, Philadelphia 3, Pa. This respond- 
ent was erroneously described in the complaint as John V. Hastings, 
Jr., and Henry B. Robb, Jr., individually and as copartners, trading 
as Morgan Hastings & Co. 

The J. Bird Moyer Co., Inc., a corporation, organized under the 
laws of the State of Pennsylvania, with its office and principal place 
of business at 117-121 North Fifth Street, Philadelphia 6, Pa. 

Mynol Chemical Co., Inc., a corporation, organized under the laws 
of the State of Delaware, with its office and principal place of busi- 
ness at 5217 Whitby Avenue, Philadelphia 43, Pa. 

The J. M. Ney Co., a corporation, organized under the laws of the 
State of Connecticut, with its office and principal place of business 
at 71 Elm Street, Hartford 1, Conn. 

Novocol Chemical Manufacturing Co., Inc., a corporation, organ- 
ized under the laws of the State of New York, with its office and 
principal place of business at 2921-2923 Atlantic Avenue, Brooklyn 
7, N. Y. This respondent has a subsidiary corporation, to wit: Nov- 
ocol Chemical Manufacturing Co., of Canada, Ltd., located at 11-13 
Greenville Street, Toronto, Ontario, Canada, and maintains a member- 
ship in the Canadian Dental Trade Association, a constituent and 
component part of respondent National Association. 

The Ohio Chemical & Manufacturing Co., a corporation, organized 
under the laws of the State of Delaware, with its office and principal 
place of business at 1400 East Washington Avenue, Madison 3, Wis. 
This respondent resigned from the respondent National Association on 
October 12, 1948, and has not been a member of said association since 
that date. 

The Pelton & Crane Co., a corporation, organized under the laws. 
of the State of Michigan, with its office and principal place of business 
at 632-652 Harper Avenue, Detroit 2, Mich. 

Geo. P. Pilling & Son Co., a corporation, organized under the laws of 
the State of Pennsylvania, death its office cui principal place of busi- 
ness at 3451 Walnut Street, Philadelphia 4, Pa. 

Puritan Compressed Gas Corp., a corporation, organized under the 
laws of the State of Missouri, with its office and principal place of 
business at 2012 Grand Avenue, Kansas City 8, Mo. 

Rinn X-Ray Products, Inc., a corporation, organized under the 
laws of the State of Delaware, with its office and principal place of 
business at 3039 Fullerton Avenue, Chicago 47, Ill. 


520 FEDERAL TRADE COMMISSION DECISIONS 
Findings 46 F.T.C. 


Ritter Co., Inc., a corporation, organized under the laws of the 
State of Delaware, with its office and principal place of business at 
Ritter Park, Rochester, N. Y., mailing address, P. O. Box 848. 

The Silv-O-Dent Co., with its office and principal place of business 
at 1708 Northeast Alberta Street, Portland 11, Oreg. 

William N. Force, an individual trading as E. E. Smith, having his 
office and principal place of business at 1232 Race Street, Philadelphia 
Tt APai 

Lee S. Smith & Son Manufacturing Co., a corporation, organized 
under the laws of the State of Pennsylvania, with its office and princi- 
pal place of business at 7325 Pennsylvania Avenue, Pittsburgh 8, Pa. 

Spyco Smelting & Refining Co., a corporation, organized under the 
laws of the State of Minnesota, with its office and principal place of 
business at 51 South Third Street, Minneapolis 1, Minn. 

Vernon-Benshoff & Co., a corporation, organized under the laws of 
the State of Pennsylvania, with its office and principal place of busi- 
ness in Pittsburgh, Pa., mailing address P. O. Box 1587. 

The Weber Dental Manufacturing Co., a corporation, organized 
under the laws of the State of Ohio, with its office and principal place 
of business at Crystal Park, Canton 5, Ohio. 

H. B. Wiggin’s Sons Co., with its office and principal place of busi- 
ness at Arch Street, Bloomfield, N. J. 

Williams Gold Refining Co., Inc., a corporation, organized under 
the laws of the State of New York, with its office and principal place 
of business at 2978 Main Street, Buffalo 14, N. Y. This respondent 
has a subsidiary corporation, to wit: The Williams Gold Refining Co. 
of Canada, Ltd., located in Canada, and maintains a membership in 
the Canadian Dental Trade Association, a constituent and component 
part of respondent National Alesdouseions 

Young Dental Manufacturing Co., a corporation, detract under 
the laws of the State of Missouri, al its office and principal place of 
business at 4958-4960 Suburban R. W., St. Louis 8, Mo. 

(c) The following respondents are both member dealers and mem- 
ber manufacturers of respondent National Association : 

Buffalo Dental Manufacturing Co., a corporation, organized under 
the laws of the State of New York, with its dealer office at 775 Main 
Street, Buffalo 2, N. Y., and its sates ciithibes office at 145 Kehr 
Street, Buffalo 11, N. Y. 

The L. D. Caulk Co., a corporation, organized under the laws of 
the State of Delaware, with its office and principal place of business 
at Milford, Del. This respondent, having 11 branch places of busi- 
ness, holds 11 additional memberships in respondent National Associa- 
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tion. Said respondent has a subsidiary corporation, to wit: The L. D. 
Caulk Co. of Canada, Ltd., located in the Caulk Building, 178 John 
Street, Toronto, Ontario, Canada, and maintains a membership in the 
Canadian Dental Trade Association, a constituent and component 
part of the respondent National Association. 

The Dentists’ Supply Co. of New York, a corporation, organized 
under the laws of the State of New York, with its office and principal 
place of business at 220 West forty-second Street, New York 18, N. Y. 

Goldsmith Bros. Co., also known as Goldsmith Bros. Smelting & 
Refining Co., a corporation, organized under the laws of the State of - 
Illinois, with its office and principal place of business at 109 North 
Wabash Avenue, Chicago, Ill. This respondent has a subsidiary 
corporation, to wit: Goldsmith Bros. Smelting & Refining Co., Ltd., 
located in Canada, and maintains a membership in the Canadian 
Dental Trade Association, a constituent and component part of 
respondent National Association. Said subsidiary also wholly owns 
another member of the Canadian Dental Trade Association, to wit: 
The Dominion Dental Co., Ltd., located in Toronto, Ontario, Canada. 

The Ransom & Randolph Co., a corporation, organized under the 
laws of the State of Ohio, with its office and principal place of business 
at Toledo, Ohio, mailing address P. O. Box 905. This respondent, 
having 13 branch places of business, holds 13 additional memberships 
in respondent National Association. 

The S. S. White Dental Manufacturing Co., a corporation, organ- 
ized under the laws of the State of Pennsylvania, with its office and 
principal place of business at 211 South Twelfth Street, Philadelphia 
5, Pa. This respondent, having 17 branch places of business, holds 17 
additional memberships in respondent National Association. Said 
respondent has a subsidiary corporation, to wit: S. S. White Co. of 
Canada, Limited, located at 250 College Street, Toronto, Ontario, 
Canada, and maintains a membership in the Canadian Dental. Trade 
Association, a constituent and component part of respondent National 
Association. 

The respondents named and described in this paragraph constitute 
the entire membership of said respondent National Association, except 
for two member dealers in the Territory of Hawaii and seven member 
dealers in Canada, and except for the respondents General Electric 
X-Ray Corp. and the Ohio Chemical & Manufacturing Co., who 
resigned from respondent National Association prior to the issuance 
of the complaint herein. 

Par. 5. The respondent National Association is not engaged in the 
business of manufacturing, purchasing, selling, or distributing dental 
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goods, as herein described, but said respondent has aided, abetted, 
guided, and assisted the respondent member manufacturers and mem- 
ber dealers in the unlawful acts and practices herein found. 

Par. 6. The respondent member manufacturers and member dealers 
are now, and for more than 10 years last past they have been, engaged 
in the miniature and in the purchase, sale and distribution of dental 
goods. Said respondents cause their products, when sold, to be 
shipped to the purchasers thereof in the several States of the United 
States other than in the States of origin of said shipments, and for 
more than 10 years last past they have carried on a constant course of 
trade in said dental goods in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 7. Prior to the unlawful agreement, combination and con- 
spiracy herein found to exist, the respondent member manufacturers 
and member dealers were in competition with one another in manu- 
facturing, purchasing, selling, and distributing dental goods in com- 
merce within the intent and meaning of the Federal Trade Commis- 

sion Act, and said respondents were and are now in competition with 
others engaged in the same business. 

Par. 8. The respondent member manufacturers and member dealers 
sell and distribute in excess of 75 percent of the volume of dental 
goods manufactured, sold, and distributed in the United States, and 
by reason of this fact said respondents possess the ability and means 
of dominating and controlling the dental goods industry in the United 
States. 

Par. 9. For more than 10 years last past, respondent member manu- 
factures and member ‘dealers, respondent National Association and 
its respondent officers, the component dealers’ clubs or associations, 
and the manufacturers’ groups have been engaged in and have since 
carried on an unlawful agreement, combination, understanding, and 
conspiracy to hinder, lessen, eliminate, limit, and restrain competition 
in prices and otherwise between and among respondent member manu- 
facturers and member dealers in the manufacture and in the purchase, 
sale and distribution of dental goods in commerce among and between 

_ the various States of the United States and in the District of Colum- 
bia, and to monopolize in respondent member manufacturers and 
dealers the manufacture and the purchase, sale, and distribution of 
said products in said commerce. Pursuant to and in furtherance 
of the aforesaid understanding, agreement, combination, and con- 
spiracy, and as the result of a planned common course of action, the 
respondent member manufacturers and member dealers, through and 
with the aid, assistance, and guidance of respondent National Asso- 
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ciation and its respondent officers and dealers’ clubs or associations, 
have done and performed, among others, the following acts and 
practices: 

(a) Classified dental goods and agreed upon exact retail prices at 
which the various elaeatiations of dental goods moa be sold to 
both dealers and the ultimate consumers. 

(6) Agreed upon uniform rates of discount at which dealers could 
purchase dental goods from manufacturers. 

(ec) Agreed upon uniform terms of credit at which dental goods 
should be sold to dentists and other consumers. 

(dz) Agreed upon and fixed uniform terms and prices to be allowed 
for used dental equipment when taken in exchange for new equipment 
and agreed upon uniform prices to be charged for and uniform terms 
of sale for such used equipment. 

(e) Agreed to disseminate, and disseminated, among themselves 
and by and through respondent National Association at frequent in- 
tervals current and future quotations of prices, terms and conditions 
of sale offered to the trade by various respondent member manu- 
facturers and member dealers. 

(7) Held meetings at which prices, terms, and conditions of sale 
and trade practices and policies designed to eliminate competition in 
price and otherwise among and between the respondents were discussed 
and acted upon. 

(g) Agreed upon a division of territory among the various re- 
spondent member dealers in such manner as to result in a minimum 
of competition among said member dealers. 

(h) Established a system of policing the industry whereby de- 
viations from pricing and selling policies and practices were reported 
to appropriate officers and committees of said respondent National 
Association, and to the sectional dealers’ clubs, all of whom thereafter 
by various and sundry methods have brought pressure to bear upon 
the alleged violator, with the result that the agreed upon pricing and 
selling policies and practices have been adhered to. 

(2) Agreed to and have caused all dealers in dental goods to sell 
the products of respondent member manufacturers at prices fixed and 
prescribed by said member manufacturers. 

(j) Prevented independent dealers from obtaining merchandise for 
resale by such practices as buying the entire output of manufacturers 
engaged in selling to independent dealers, buying from manufacturers 
upon the understanding that such manufacturers would sell to mem- 
ber dealers only, and charging independent dealers consumer prices. 
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(k) Agreed to and have caused member dealers to buy only from 
member manufacturers. 

(Z) Agreed to and have caused member manufacturers to sell only 
to member dealers. 

(m) Agreed to and have caused respondent member manufacturers 
and member dealers not to sell respondent member manufacturers’ 
products to jobbers or to those with whom trade relations have not 
been established by respondent manufacturers, thereby preventing in- 
dependent dealers from obtaining the products of respondent manu- 
facturers. 

(n) Agreed to and have systematically disparaged independent 
manufacturers and dealers and the dental products manufactured, sold, 
and distributed by independent manufacturers and dealers. Respond- 
ents characterize independent manufacturers and dealers as “grip- 
sackers,” “carpetbaggers,” “illegitimate manufacturers,” “illegitimate 
klealers,”. “price-cutters,” “unauthorized,” “unrecognized,” “unreli- 
able” and other derogatory names, as contrasted to member manufac- 
turers and dealers who are characterized as “legitimate,” “authorized,” 
“recognized,” or “reliable” manufacturers or dealers. Respondents 
characterize the products of independent manufacturers and dealers 
as “illegitimate,” “substandard goods,” “off-brand merchandise,” 
“cheap quality merchandise,” “monkey brands,” and similar names, as 
contrasted to the products of member manufacturers and dealers, 
which are characterized as “authorized,” “legitimate,” “quality mer- 
chandise,” or “standard products.” 

Par. 10. Consideration has been given to the stipulations with ref- 
erence to the respondents General Electric X-Ray Corp. and the Ohio 
Chemical & Manufacturing Co., and while it is found that the General 
Electric X-Ray Corp. resigned its membership from the respondent 
National Association on April 30, 1948, and the Ohio Chemical & 
Manufacturing Co. resigned on October 12, 1948, there is nothing in 
the record to show that they have continued or discontinued the acts 
and practices in which they admitted in their answers they were 
engaged. 

Par. 11. The capacity, tendency, and effect of the understanding, 
agreement, combination, and conspiracy in which it is found that the 
respondents have entered into and the acts and practices the respond- 
ents have done and performed and are now doing and performing in 
furtherance thereof and pursuant thereto are now and have been to 
substantially lessen, restrain, and suppress competition among and 
between said respondent member manufacturers and between member 
dealers in the manufacture and in the sale and distribution of dental 
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goods in commerce within the intent and meaning of section 5 of the 
Federal Trade Commission Act; have a dangerous tendency to and 
have and do now actually hinder, restrict, and prevent competition in 
price and otherwise between and among said respondents in the manu- 
facture and in the sale and distribution of said’ products in said 
commerce; have empowered and enabled the respondents to control 
the market and enhance the prices paid by purchasers of said products; 
and have a dangerous tendency to create a monopoly in said respond- 
ents in the manufacture and in the sale and distribution of said 
products in interstate commerce. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice and injury of the public and of competitors of the 
respondent manufacturers and dealers and constitute unfair methods 
of competition in commerce within the intent and meaning of section 5 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, substitute answers thereto 
filed by all of the respondents, in which answers said respondents 
(except the American Platinum Works, Milton Goolsby and Wilmoth 
C. Mack) admitted all of the material allegations of fact set forth in 
the complaint, waived all hearings as to said facts, and consented that 
the Commission, without any further intervening procedure, may 
make and enter its findings as to the facts, including inferences which 
it may draw therefrom, and its conclusion based thereon, and may 
issue and serve upon said respondents an order to cease and desist from 
any act or practice or method of competition alleged in the complaint 
to constitute a violation of section 5 of the Federal Trade Commission 
Act, certain stipulations of facts entered into by and between counsel 
for the American Platinum Works, Milton Goolsby and Wilmoth C. 
Mack and counsel supporting the complaint, the trial examiner’s 
recommended decision and written memoranda and oral argument of 
counsel as to the form of order to be issued; and the Commission, 
having made its findings as to the facts and its conclusion that said 
respondents have violated the provisions of the Federal Trade Com- 
mission Act: . 

It is ordered, That the respondents, American Dental Trade Associa- 
tion a voluntary unincorporated association; Perry L. Blackshear, in- 
dividually and as its president and a member of its executive board; 
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Howell Evans, individually and as its first vice president and a mem- 
ber of its executive board; William O. Patterson, individually and 
as its second vice'’president and a member of its executive board; Fred 
Steen, individually and as its treasurer and a member of its executive 
board; Clayton W. Conklin, individually and as a member of its execu- 
tive board; Robert Kerr, Jr., individually and as its chairman, manu- 
facturers’ section and a member of its executive board; L. M. Anderson 
Dental Supply Co., a corporation; Perry L. Blackshear and G. Milton 


Goolsby, individually and as copartners, trading as Atlanta Dental = 


Supply Co.; E. Benton Taylor, individually and trading as Luther B, 
Benton Co.; Lewis B. Bignall and Aurta Belle Bignall, individually 
and as copartners, trading as Bignall Dental Supply, formerly known 
as L. B. Bignall Dental Supplies; Bridges Dental Supply Co., a corpo- 
ration; The Briggs-Kessler Co., a corporation; The Burkhart Dental 
Supply Co., a corporation; California Dental Supply Co., a corpora- 
tion; the A. P. Cary Co., a corporation; H. J. Caulkins & Co., a corpo- 
ration; the Chicago Dental Manufacturing Co., a corporation ; Climax 
Dental Supply Co., a corporation; J. J. Crimmings Co., a member 
dealer; T. M. Crutcher Dental Depot, Inc. (Kentucky), a corporation ; 
T. M. Crutcher Dental Depot, Inc. (Indiana), a corporation; Crutcher 
Dental Supply Co., a corporation ; Dakota Dental Supply Co., a corpo- 
ration; Davidson Dental Supply Co., Inc., a corporation; the Davis- 
Schultz Co., Inc., a corporation; the Deeley Dental Supply Co., also 
known as Deeley Dental Supply, a corporation; Dental Service Co., 
Inc., a corporation; the Dental Specialty Co., a corporation; Dentists & 
Surgeons Supply Co., Inc., a corporation; Dixie Dental Supply Co., 
a member dealer; Margaret Williams and James H. Williams, trading 
as Easton Dental Supply House, in the capacity of trustees of the 
estate of Nathan B. Williams; Eckley Dental Supply Co., Inc., a 
corporation; Edwards Dental Supply Co., a corporation; Ferguson 
Dental Supply Co., a member dealer; Fort Wayne Dental Depot, a 
corporation; Frink Dental Supply Co., a corporation; Geo. C. Frye 
Co., a corporation; Gates Dental Co., Inc., a corporation; General 
Dental Supply Co., Inc., a corporation; Goetze-Niemer Physician & 
Dental Supply Co., a corporation; Guterman Dental Supply Co., a 
corporation; the Hamilton Dental Supply Co., a corporation; the 
Harmeyer & Brand Co., a corporation; Harris Dental Co., Inc., a 
corporation; the H. L. Hayden Co., a corporation; Hebard Dental 
Supply Co., a corporation ; Hill Dental Co., Inc., a corporation; John 
Hood Co., a corporation; Noche Cacciatore and Carl Cacciatore, in- 
dividually and as copartners, trading as Iowa Dental Supply Co.; M. 
N. Jacobs Dental Supply Co., a corporation; Johnson & Lund Co., Inc., 
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a corporation; Johnson-Stipher, Inc., a corporation; Mary C. Stites, 
individually and trading as Kalamazoo Dental Supply Co.; Kays- 
Durgin, Inc., a corporation; Keener Dental Supply Co., a member 
dealer; Oscar D, Leventhal and Joseph S. Leventhal, individually and 
as copartners, trading as A. Leventhal & Sons; the W. A. Lockwood 
Dental Co., Inc., a corporation; Long Island Dental Depot, a corpora- 
tion; Los Angeles Dental Supply Co., a corporation; W. E. Lowry 
and Mary H. Lowry, individually and as copartners, trading as Lowry 
_ Dental Supplies; Mabee-Kanenbley, Inc., a corporation; Medcalf & 
Thomas, a corporation; Melrose Dental Depot, Inc., a corporation; 
K. L. Mercer, Inc., a member dealer; Midvale Dental Supply Co., a 
corporation; E. R. Mitchell Dental Depot, a corporation; Mohawk 
Dental Supply Co., a member dealer ; Harold S. Moore, Inc., a corpora- 
tion; Mossey-Otto Co., a corporation; Nashville Dental Supply Co., 
a corporation; Norton-Starr, Inc., a corporation; M. F. Patterson 
Dental Supply Co. of Delaware, a corporation; Pattison-McGrath 
Co.—Dental Supplies, a corporation; Pearce Dental Supply Co., a 
corporation ; Pendleton & Arto, Inc., a corporation; Pittsburgh Dental 
Depot, Inc., a corporation; Powers and Anderson Dental Co., Inc., 
a corporation ; Primrose-Johnson Dental Co., Inc., a corporation; R. & © 
E. Dental Supply Co., a corporation; S. H. Reynolds’ Sons Co., a 
corporation; Rose Dental Depot, a member dealer; Rovane Dental 
Supply Co., a corporation; Edward H. Rowan Dental Supplies, Inc., 
a corporation; Russell-Altenberg Co., a corporation; Smith-Holden, 
Inc., a corporation; Thau-Nolde, Inc., a corporation; Thompson 
Dental Co., a corporation; C. M. Lowry and D. Z. Lowry, individually 
and as copartners trading as Tri-State Dental Depot, a corporation; 
Tri-State Dental Supply Co., a corporation; Margaret H. Van Kleeck, 
Ralph E. Van Kleeck, and Dudley N. Van Kleeck, individually and 
as copartners, trading as B. D. Van Kleeck; E. L. Washburn & Co., 
Inc., a corporation; Dental Equipment Specialists, Inc., a corporation ; 
Jobn Welch Dental Depot, Inc., a corporation; Western Dental Supply 
Co., a corporation; White-Rafert Co., a corporation; Wright’s, Inc., 
formerly trading as Wright Dental Supply Co., a corporation; the 
American Cabinet Co., a member manufacturer; American Sterilizer 
Co., a corporation; The W. V-B. Ames Co., a corporation; Claudius 
Ash Sons & Co., U. S. A., Inc., a member manufacturer; Harry J. 
Bosworth Co., a corporation; Wilmot Castle Co., a member Manu- 
facturer ; H. M. Chandler Co., a member manufacturer; Chayes Dental 
Instrument Corp., a corporation; the Cleveland Dental Manufacturing 
Co., a corporation ; the Columbus Dental Manufacturing Co., a corpo- 
ration; P. N. Condit, a member manufacturer; Cook-Waite Labora- 
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tories, Inc., a corporation; Thomas J. Dee & Co., a corporation ; 
Densco, Inc., formerly trading as the Dental Specialty Manufacturing 
Co., a corporation ; the William Getz Corp., a corporation; J.C.& A. L. 
Fawcett, Inc., a corporation; General Electric X-Ray Corp., a mem- 
ber manufacturer; General Refineries, Inc., a corporation; Gomco 
Surgical Manufacturing Corp., a corporation; the Hygienic Dental 
Rubber Co., a corporation; estate of J. W. Ivory, Chester S. Ivory, 
surviving trustee trading as J. W. Ivory; J. F. Jelenko & Co., Inc., 
a corporation; Johnson & Johnson, a corporation; H. D. Justi & Son, 
Inc., a corporation; Kerr Manufacturing Co., a corporation; King’s 
Specialty Co., a corporation; Martha F. McKesson, individually and 
trading as McKesson Appliance Co.; Hastings & Co., Inc., a corpora- 
tion; the J. Bird Moyer Co., Inc., a corporation; Mynol Chemical 
Co., Inc., a corporation; the J. M. Ney Co., a corporation; Novocol 
Chemical Manufacturing Co., Inc., a corporation; the Ohio Chemical 
& Manufacturing Co., a corporation; the Pelton & Crane Co., a corpo- 
ration; Geo. P. Pilling & Son Co., a corporation; Puritan Compressed 
Gas Corp., a corporation; Rinn X-Ray Products, Inc., a corporation ; 
Ritter Co., Inc., a corporation; the Silv-O-Dent Co., a member manu- 
facturer, William N. Force, individually and trading as E. E. Smith; 
Lee S. Smith & Son Manufacturing Co., a corporation; Spyco Smelt- 
ing & Refining Co., a corporation; Vernon-Benshoff & Co., a corpora- 
tion; the Weber Dental Manufacturing Co., a corporation; H. B. 
Wiggin’s Sons Co., a member manufacturer; Williams Gold Refining 
Co., Inc., a corporation; Young Dental Manufacturing Co., a corpora- 
tion; Buffalo Dental Manufacturing Co., a corporation; the L. D. 
Caulk Co., a corporation; the Dentists’ Supply Co. of New York, a 
corporation; Goldsmith Bros. Co., also known as Goldsmith Bros. 
Smelting & Refining Co., a corporation; the Ranson & Randolph Co., 
a corporation; and the S. S. White Dental Manufacturing Co., a 
corporation, and said respective respondents’ officers, agents, repre- 
sentatives, and employees, in or in connection with the manufacture, 
offering for sale, sale or distribution in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of dental goods (which 
term includes all instruments, appliances, alloys, cements, artificial 
teeth, drugs and compounds, chairs and office furniture, and all other 
articles or products employed in the practice of the dental profession), 
do forthwith cease and desist from entering into, continuing, co- 
operating in, or carrying out any planned common course of action, 
understanding, agreement, combination, or conspiracy between or 
among any two or more of said respondents, or between or among any 
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one or more of said respondents and others not parties hereto, to do or 
perform any of the following acts or practices: 

(1) Fixing, establishing, or maintaining prices,-discounts, terms, 
cr conditions of sale for any article or kind of dental goods, or ad- 
hering, or promising to adhere, to any prices, discounts, terms, or con- 
ditions of sale so fixed, established, or maintained. 

(2) Classifying dental goods in connection with prices, mark-ups, 
additions to, or deductions from prices to be charged for articles or 
products falling within a particular classification. 

(3) Fixing or establishing terms or prices to be allowed for any 
articles of used dental equipment when either purchased outright or 
taken in exchange for new equipment, or agreeing upon prices, dis- 
counts, terms, or conditions of resale for such articles of used dental 
equipment, 

(4) Exchanging, relaying, or disseminating, directly or through 
the respondent American Dental Trade Association, or any other cen- 
tral agency, price quotations, terms, or conditions of sale or other 
information as to current or future prices, discounts, terms, or condi- 
tions of sale for new or used dental goods. 

(5) Holding or participating in any meeting, discussion, or ex- 
change of information among themselves or under the auspices of 
the respondent American Dental Trade Association or its sectional 
dealers’ clubs, or any other medium or agency, for the purpose of 
discussing or with the effect of devising or establishing methods of 
fixing, establishing, or maintaining prices, discounts, terms, or con- 
ditions of sale, for new or used dental goods. 

(6) Agreeing upon, designating, limiting, allocating, or prescrib- 
ing the territory in which a manufacturer or dealer may sell its (his) 
dental goods. 

(7) Hindering or preventing independent dealers from obtaining 
merchandise for resale by such practices as any seller or sellers buying 
the entire output of manufacturers engaged in selling to independent 
dealers, or buying from manufacturers upon the understanding that 
such manufacturers will sell to member dealers only, or charging 
independent dealers consumer prices, or causing respondent member 
manufacturers or dealers to refrain from selling respondent member 
manufacturers’ products to jobbers or to those with whom trade rela- 
tions have not been established by respondent manufacturers, or by 
any other similar acts or practices. 

(8) Causing respondent member dealers to buy only from respond- 
ent member manufacturers, or respondent member manufacturers to 
sell only to respondent member dealers. 
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(9) Disparaging nonmember maiufacturers or dealers, or dispar- 
aging the dental goods manufactured, sold, or distributed by 
nonmember manufacturers or dealers, by characterizing said manufac- 
turers or dealers as “gripsackers,” “carpetbaggers,” “illegitimate man- 
ufacturers,” “illegitimate dealers,” “price-cutters,” “unauthorized,” 
“unrecognized,” “unreliable,” or other similar disparaging terms, or 
by characterizing the dental goods of said nonmember manufacturers 
or dealers as “illegitimate,” “substandard goods, “off-brand merchan- 
dise,” “cheap quality merchandise,” “monkey brands” or other similar 
disparaging terms. 

' (10) Agreeing upon, formulating or putting into operation any 
other plan or practice substantially similar to those prohibited in this 
order, which has the purpose or the effect of fixing, establishing, or 
maintaining any prices, discounts, terms, or conditions of sale for 
dental goods, or which has the purpose or the effect of monopolizing 
in the respondents the manufacture or the purchase, sale, or distribu- 
tion of dental goods. 

It is further ordered, That nothing contained in this order shall be 
construed as prohibiting: 

1. Any seller of dental goods from entering into agreements with 
any of its (his) customers to sell to any such customers dental goods 
at any price or on any terms and conditions of sale independently de- 
termined and offered by either such seller or buyer and independently 
accepted by either such seller or buyer in any bona fide transaction 
when such agreements are not for the purpose nor have the effect 
of restraining trade; 


2. The establishment or maintenance of any lawful bona fide rela-. 


tionship between any principal and its (his) agent; 

3. The establishment or maintenance of any lawful bona fide agree- 
ments, discussions, or other action solely between any corporate re- 
spondent and its directors, officers, and employees, or between the 
officers, directors, agents, or employees of any corporate respondent 
relating solely to the carrying on of that corporation’s sole and sep- 
arate business, or between any corporate respondent and any of its 
wholly owned subsidiaries; 

4. Any respondent seller of dental goods from including in any of 
its (his) sales contracts with any of its (his) customers a provision 
for the marketing of its (his) dental goods exclusively through such 
customer within any particular territory specified in such sales con- 
tracts; : 
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5. Any of the respondents from entering into such contracts or 
agreements relating to the maintenance of resale prices as are per- 
mitted under the provisions of the Miller-Tydings Act; 

6. Any of the respondents from taking such action relating to its 
export sales as is permitted under the provisions of the Webb-Pom- 
erene Act. 

It is further ordered, For the reasons set forth in the findings as to 
the facts in this proceeding, that the complaint herein be, and the same 
hereby is, dismissed as to the American Platinum Works, a corpora- 
tion, Milton Goolsby, as chairman, dealers’ section and a member, ex- 
ecutive board of respondent American Dental Trade Association, Wil- 
moth C. Mack, individually and as secretary of respondent American 
Dental Trade Association, and Hattie A. Ivory, individually and as 
one of the copartners trading as J. W. Ivory. 

It is further ordered, 'That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MatTrTeR OF 


COOK-MASTER, INC.; THEODORE N. GOULD, ET AL. 


COMPLAINT, FINDINGS, AND ORDER-IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5567. Complaint, June 9, 1948—Decision, Feb. 13, 1950 


Where an officer of a corporation which was engaged, prior to its withdrawal 
from business, in the interstate sale and distribution of ‘“Cook-Master” 
stainless steel cooking utensils, in competition with others engaged in sale 
and distribution of utensils made from steel and other materials, and the 
policies and practices of which he formulated ; 

In selling said products through representatives who personally solicited the 
general public and gave demonstrations before groups of prospective pur- 
chasers, at which various pamphlets, leaflets, advertising circulars, and 
other written matter were exhibited and distributed, accompanied by sales 
talks taken from sales manuals supplied by or under his direction— 

(a) Represented that Cook-Master cooking utensils provided a means of cook- 
ing food which was especially conducive to and did promote good health; and 

(6) Represented that other means of cooking destroyed minerals and vitamins 
in food, and that by the use of his utensils they would be preserved ; 

The facts being that cooking in Cook-Master utensils would not promote health 
any more than the cooking of food in any other sanitary utensils; mineral 
content of food is not destroyed or materially affected by heat; and if the 
cooking water is utilized and not thrown away there is no significant loss 
of minerals in any of the procedures commonly employed in cooking; 


1The Commission on the same date issued an order dismissing the complaint as to Cook- 
Master, Inc., as follows: 

This matter coming on to be heard by the Commission upon a motion filed June 22, 1943, 
on behalf of the respondents Cook-Master, Inc., and Theodore N. Gould, requesting that 
the complaint herein be dismissed as to said respondents, and the answer to such motion 
filed by counsel in support of the complaint ; and 

It appearing from said motion and from an affidavit attached thereto, executed by Phillip 
Markey as vice president of the respondent, Cook-Master, Inc., that the respondent, Cook- 
Master, Ine., at the time of the issuance of the complaint had ceased the sale and distri- 
bution of cooking utensils, that it did not then and does not now have either such utensils 
to sell or sales representatives or agents, and, further, that the corporation is in process 
of being liquidated and will soon be dissolved ; and 

It further appearing from the motion and from the record as a whole that the respond- 
ent, Theodore N. Gould, is now an employee of the American Stainless Steel Kitchen Co., 
Inc., but that he was, during the time of the operation of the corporation, Cook-Master, 
Inc., responsible for the policies, activities and practices of said corporation against which 
the complaint was directed ; and 

The Commission being of the opinion that in the circumstances a continuation of this 
proceeding as against the corporation, Cook-Master, Inc., would not be in the public inter- 
est, but that no sufficient reason has been advanced for dismissal as to the individual 
respondent, Theodore N. Gould: 

It is ordered, That the complaint herein be, and it hereby is, dismissed as to the respond- 
ent Cook-Master, Inc. - 

It is further ordered, That the respondents’ motion for dismissal of the complaint as to 
Theodore N. Gould be, and it hereby is, denied. 
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(c) Misrepresented the time of delivery of said products, through promising 

delivery at or near specified dates without arrangements with suppliers 

which would enable him to fulfill such promises; and as a result failed to 
make delivery within a reasonable approximation of the dates promised ; 

Sought to and did cause employees and former employees of his competitors 

to bring vexatious and unfounded law suits against the latter, and during 

the pendency of such suits, circulated false and disparaging statements of 
and concerning the solvency and financial responsibility of said competitors ; 

Sought to and did lure employees, and especially key employees, away from 

competitors, through the circulation of such false and disparaging state- 

ments and through offering financial and other advantages to them; and 

(f) Sought to and did cause customers to cancel their orders for utensils of 
competitors and to purchase Cook-Master utensils instead, through the cir- 
culation of such false and disparaging statements, and through offering 
customers of competitors credit for part payments they might have made 
to them ; 

With capacity and tendency to mislead and deceive purchasers and prospective 
purchasers of said stainless steel products to their injury, to unfairly divert 
trade to said corporation from its competitors, and to impair and destroy 
competition in the interstate sale of cooking utensils between said corpora- 
tion and its competitors: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and of competitors, and consti- © 
tuted unfair methods of competition in commerce, and unfair and deceptive 
acts and practices therein. 


(d 


~~ 


(e 


~~ 


Before Ur. Frank Hier, trial examiner. 
Mr. J. R. Phillips, Jr., for the Commission. 
Mr. Maurice L. Markey, of Milwaukee, Wis., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe the Cook-Master, Inc., 
a corporation, Theodore N. Gould, J. Phillip Markey, Helen E. 
Markey, and Maurice L. Markey, individually and as officers of said 
corporation, hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it.in respect thereto would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracraruy 1. Respondent, Cook-Master, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Wisconsin, with its principal office and place of 
business located at 239 West Center Street, Milwaukee, Wis. Re- 
spondents, Theodore N. Gould, J. Phillip Markey, Helen E. Markey, 
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and Maurice L. Markey, are the officers of and formulate and control 
the policies, activities, and practices of corporate respondent, includ- 
ing the acts and practices herein alleged. The addresses of the indi- 
vidual respondents are as follows: 


Theodore N. Gould, 3379 South Delaware Avenue, Milwaukee, 
Wis. 

J. Phillip Markey, 2210 North Booth Street, Milwaukee, Wis. 

Helen E. Markey, 1800 East Olive Street, Milwaukee, Wis. ; and 

Maurice L. Markey, 1800 East Olive Street, Milwaukee, Wis. 


Par. 2. Respondents are now, and for more than 2 years last past, 
have been engaged j in the sale and distribution of stainless steel cook- 
ing utensils in commerce between and among the various States of 
the United States and in the District of Columbia. Respondent 
cause, and have caused, said products when sold, to be transported 
from their aforesaid place of business in the State of Wisconsin to 
purchasers thereof located in other States of the United States and 
in the District of Columbia. There is now, and has been, at all times 
mentioned herein, a constant course of trade in said products sold by 
respondents between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of their said business, respond- 
ents are now and have been in substantial competition with other | 
corporations and with persons, firms, and partnerships likewise en- 
gaged in the business of selling and distributing cooking utensils 
made from steel and other metals or materials, in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 4. The advertising and selling of respondents’ cooking utensils 
are conducted principally through the medium of agents, representa- 
tives, or employees through personal solicitation and contact with the 
general public. The method chiefly employed by said agents, repre- 
sentatives, or employees, at respondents’ direction, is the giving of 
demonstrations or respondents’ products before groups of prospective 
purchasers at which times various pamphlets, leaflets, charts, circulars, 
and other written matter are exhibited and distributed, accompanied 
by sales talks, taken from sales manuals supplied by the Topondese) all 
with respect to the characteristics, nature, and effectiveness of said - 
products used in the preparation of food. 

Par. 5, Among and typical of the statements and eepredéniations 
contained in said pamphlets, leaflets, charts, circulars, and other writ- 
ten matters and the sales talks of said agents, representatives or em- 
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ployees, used in connection with the offering for sale, sale and 
distribution of respondents said products, in commerce, are the 
following: 

A lifetime of Healthful Cooking. 

Cook-Master is made from Allegheny Pluramelt, Stainless Steel. } 
_ You are going to eat foods that taste a little different * * * We are 
under the impression that food must be boiled in order to soften: That is not 
true because the cellulose structure of fresh foods can be broken down with 
pasteurization temperatures * * * that is how Cook-Master does its job. 
The food is soft, you can eat it. It has retained the natural color, appearance, 
flavor and, the most important part, the vital food elements which, after all 
folks, is what you really want. 

Remember, we are selling health. 

Health Dinners. 

The most healthful clean cooking ware known to man. 

This is, of course, our way of advertising “health”. 

Aid to health. 

Stomach or gall-bladder victims appreciate hearing about their enjoying 
better health. 

Preserves the vital elements of your food. 

Cook-Master “waterless” cooking is easier, preserves vitamins and minerals. 

Stain'ess steel does not darken foods as other metals may—is healthier. 

By means of the statements and representations immediately here- 
inabove quoted, respondents have represented and now represent that 
respondents’ said utensils constitute a cooking method which is espe- 
cially conducive to good health; that the cooking of food in said 
utensils will promote good health; that other methods of cooking 
destroy minerals and vitamins and that by the use of respondents’ 
utensils the minerals and vitamins may be preserved in cooked food. 

Par. 6. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, respondents’ said uten- 
sils do not constitute a cooking method which is especially conducive 
to health. The cooking of food in said utensils will not promote good 
health any more than any other sanitary utensils. The mineral con- 
tent of foods is not destroyed or materially affected by heat. There is 
no significant loss of these substances in any of the procedures com- 
monly employed in cooking, provided the cooking water is utilized 
and not thrown away. 

Par. 7. In the course of offering for sale and selling to the public 
their said cooking utensils, respondents have misrepresented the time 
of delivery, have promised delivery at or near specified dates without 
arrangements with suppliers that would enable them to fulfill such 
promises, and they have failed to make delivery within a reasonable 


approximation of the date promised. 
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Par. 8. Respondents have sought to injure ‘and have injured their 
said competitors, and have sought to impair and destroy competition 
in the sale of cooking utensils by the following means and methods: 

(a) They have sought to cause, and have caused, employees and 
former employees of competitors of respondents to bring vexatious 
and unfounded law suits against said competitors and while said 
suits were pending, circulated and caused to be circulated, false and 
disparaging statements of and concerning the solvency and financial 
responsibility of said competitors. 

(6) By the circulation of said false and disparaging statements and 
by offering financial and other advantages to the employees of said 
competitors, they have sought to lure, and have lured, employees, 
especially key employees, away from competitors. 

(c) By the circulation of said false and disparaging statements and 
by offering them credit for part payment they may have made to said 
competitors, respondents have sought to cause, and have caused, cus- 
tomers of said competitors to cancel orders for such utensils and pur- 
chase instead the utensils of respondents. 

Par. 9. The foregoing acts and practices of respondents, have and 
have had the capacity and tendency to deceive and mislead, and have 
deceived and misled, purchasers and prospective purchasers to their 
injury, and to divert trade.to respondents from their said competitors, 
and to impair and destroy competition between respondents and their 
competitors, to the injury of the public and respondents’ competitors, 
and constitute unfair and deceptive acts and practices, and unfair 
methods of competition, in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Revort, Frnprnes as to tHE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 9, 1948, issued and subse- 
quently served upon the respondents named in the caption hereof its 
complaint, charging said respondents with the use of unfair methods 
of competition in commerce and unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of that act. The 
respondents’ joint answer to said complaint was filed on July 2, 1948. 

At a hearing held June 20, 1949, before a trial examiner of the 
Commission theretofore duly designated by it, and pursuant to leave 
granted by said trial examiner, the respondents, Cook-Master, Inc., 
and 'Theodore N. Gould withdrew as to themselves the aforesaid 
answer and filed in lieu thereof an answer dated June 18, 1949, in 
which said respondents, solely for the purposes of this preceedanes 
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admitted all of the material allegations of fact set forth in the com- 
_ plaint and waived all intervening procedure and further hearing 
as to said facts. At the same time a stipulation was entered into by 
and between counsel for the respondents, J. Phillip Markey, Helen 
E. Markey, and Maurice L. Markey, and counsel in support of the 
complaint, in which it was stipulated and agreed that the said J. Phillip 
Markey and Maurice L. Markey are members of the bar, practicing 
attorneys-at-law of the State of Wisconsin, that they are not now 
engaged in the sale of cooking ware or utensils and have no agents 
or representatives engaged in such business, and that their former 
association with the respondent, Cook-Master, Inc., was largely in an 
administrative and advisory capacity in which capacity they did not 
direct the sales policies of the said Cook-Master, Inc., and in which 
stipulation it was further stipulated and agreed that the respondent 
Helen E. Markey was merely one of the incorporators of the respond- 
ent, Cook-Master, Inc., and that she never had any active connection 
with the policies of said corporation. Acting upon said stipulation 
and a motion contained therein, the trial examiner dismissed the 
complaint as to the respondents, J. Phillip Markey, Helen E. Markey, 
and Maurice lL. Markey. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission upon the complaint, the substitute answer of 
the respondents Cook-Master, Inc., and Theodore N. Gould, and a 
motion to dismiss the complaint on behalf of said respondents Cook- 
Master, Inc., and Theodore N. Gould and the answer thereto filed 
by counsel in support of the complaint, which motion has been dis- 
posed of by the Commission in a separate order sustaining the same 
as to Cook-Master, Inc., and denying it as to Theodore N. Gould; and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding, insofar as 
it affects the respondent Theodore N. Gould, is in the public interest 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


Paracrapy 1. Cook-Master, Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of Wisconsin, 
Said respondent formerly maintained its office and principal place of 
business at 239 West Center Street, Milwaukee, Wis., but in Septem- 
ber 1947 it moved to 647 West Virgina Street, Milwaukee, Wis. This 
corporation is now out of business and the record disclosed that it 
will soon be dissolved, but prior to about January 1, 1948, it-was en- 
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gaged in the sale and distribution of stainless steel cooking utensils. 

Par. 2. During the time of the operation of Cook-Master, Inc., the 
officers of said corporation were J. Phillip Markey, address 2210 
North Booth Street, Milwaukee, Wis.; Helen E. Markey, address 1800 
East Olive Street, Milwaukee, Wis.; Maurice L. Markey, address 
1800 East Olive Street, Milwaukee, Wis., and the respondent, Theo- 
dore N. Gould, address 3379 South Delaware Avenue, Milwaukee, 
Wis., but the policies, activities and practices of the corporation were 
formulated-and controlled by the respondent, Theodore N. Gould. 

Par. 3. While in business the corporation Cook-Master, Inc., acting 
by and through its officers, including the respondent, Theodore N. 
Gould, caused its stainless steel cooking utensils, when sold, to be 
transported from its place of business in the State of Wisconsin to 
purchasers thereof at their respective points of location in various 
States of the United States and in the District of Columbia. There 
was during that period of time a constant course of trade in said prod- 
ucts between and among the various States of the United, States and 
in the District of Columbia. 

Par. 4. In the course and conduct of its business the corporation 
Cook-Master, Inc., was in substantial competition with other corpo- 
rations and with individuals, firms, and parnerships likewise engaged 
in the sale and distribution in commerce of cooking utensils made 
from steel and other metals or materials. 

Par. 5. The advertising and selling of the cooking utensils of 
Cook-Master, Inc., were conducted principally through the medium of 
agents, representatives, or employees of said corporation through per- 


sonal solicitation and contact with the general. public. The method — 


chiefly employed by said agents, representatives and employees, at 
the direction of Cook-Master, Inc., acting by arid through the respond- 
ent Gould, was the giving of demonstrations before groups of pro- 
spective purchasers, at which demonstrations various pamphlets, 
leaflets, advertising circulars, and other written matter were exhibited 
and distributed, accompanied by sales talks taken from sales manuals 
supplied by or under the direction of respondent Gould, all with re- 
spect to the characteristics, nature, and effectiveness of Cook-Master 
utensils used in the preparation of food. 

Among and typical of the statements and representations contained 
in the pamphlets, leaflets, advertising circulars, and other written 
matter, and in the sales talks of the agents, representatives, and em- 
ployees, used as aforesaid, were the following: 

A lifetime of Healthful Cooking. 

Cook-Master is made from Allegheny Pluramelt, Stainless Steel. 
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You are going to eat foods that taste a little different * * * We are 
under the impression that food must be boiled in order to soften. That is not 
true because the cellulose structure of fresh foods can be broken down with 
pasteurization temperatures * * * that is how Cook-Master does its job. 
The food is soft, you can eat it. It has retained the natural color, appearance, 
flavor and, the most important part, the vital food elements which, after all 
folks, is what you really want. 

“Remember, we. are selling health. 

Health Dinners. 

The most healthful clean iene ware known to man. 

This is, of course, our way of advertising “health”. 

Aid to health. 

Stomach or gall-bladder victims appreciate hearing about their enjoying better 
health. 

Preserves the vital elements of your food. 

Cook-Master “waterless” cooking is easier, preserves vitamins and minerals, 

Stainless steel does not darken foods as other metals may—is healthier. 

Par. 6. By means of the foregoing statements and representations 
the respondent, Theodore N. Gould, represented, among other things, 
that the Cook-Master cooking utensils provided a means of cooking 
food which was especially conducive to good health; that the cooking 
of food in said utensils would promote good health; that other means 
of cooking destroyed minerals and vitamins in food; and that by the 
use of Cook-Master utensils the minerals and vitamins in the food 
would be preserved. 

Par. 7. The aforesaid representations were false, misleading, and 
deceptive. It was not true that Cook-Master utensils provided a 
means of cooking food which was especially conducive to good health. 
The cooking of food in said utensils will not promote good health any 
more than the cooking of food in any other sanitary utensils. The 
mineral content of food is not destroyed or materially affected by heat. 
If the cooking water is utilized and not thrown away there is no 
significant loss of minerals in any of the procedures commonly em- 
ployed in cooking. 

Par. 8. In the course of offering for sale and selling to the public 
Cook-Master utensils, the respondent, Theodore N. Gould, also mis- 
represented the time of delivery of said products, promising delivery 
thereof at or near specified dates without arrangements with sup- 
pliers that would enable him to fulfil such promises. As a result he 
thereafter failed to make delivery of said utensils within a reasonable 
approximation of the dates promised. 

Par. 9. During the time Cook-Master, Inc., was in business the 
respondent Gould also did the following acts and things: (a) He 
sought to cause, and did cause, employees and former employees of 


540 FEDERAL TRADE COMMISSION. DECISIONS 
Order , 46 F. Te C: 


competitors of Cook-Master, Inc., to bring vexatious and: unfounded 
lawsuits against said competitors and while said lawsuits were pending 
circulated false and disparging statements of and concerning the 
solvency and financial responsibility of said competitors; (b) by the 
circulation of said false and disparging statements, and by offering 
- financial and other advantages to the employees of said competitors, 
he sought to lure, and did lure, employees, especially key employees, 
away from competitors; (¢) by the circulation of said false and dis- 
paraging statements and by offering customers of competitors credit 
for part payments they may have made to said competitors he sought 
to cause, and did cause, such customers to cancel their orders for 
utensils of said competitors and to purchase instead the utensils of 
Cook-Master, Inc. 

Par. 10. The use by the respondent, Theodore N. Gould, of the false, 
misleading, and deceptive statements and representations with re- 
spect to Cook-Master products, as set forth in paragraph 5, the mis- 
representations concerning the dates of delivery of such products 
referred to paragraph 8, and the acts and things done to injure com- 
petitors as summarized in paragraph 9, all had the capacity and 
tendency to mislead and deceive purchasers and prospective pur- 
chasers of Cook-Master products to their injury, to unfairly divert 
trade to Cook-Master, Inc., from its competitors, and to impair and 
destroy competition in the interstate sale of cooking utensils between 
the said Cook-Master, Inc., and its competitors. 


CONCLUSION 


The acts and practices of the respondent, Theodore N. Gould, as 
herein found, were all to the prejudice and injury of the public and 
of the competitors of Cook-Master, Inc., and constituted unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the substitute an- 
swer of the respondents Cook-Master, Inc., and Theodore N. Gould, 
in which answer said respondents, for the purposes of the pro- 
ceeding, admitted all of the allegations of fact set forth in the 
complaint and waived all intervening procedure and further hear- 
ing as to said facts, and a motion to dismiss the complaint as to the 
respondents Cook-Master, Inc., and Theodore N. Gould, and the 
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answer thereto, which motion has been disposed of by the Commis- 
sion in a separate order sustaining the same as to Cook-Master, Inc., 
and denying it as to Theodore N. Gould; and the Commission, hav- 
ing made its findings as to the facts and its conclusion that the 
respondent Theodore N. Gould has violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That the respondent, Theodore N. Gould, and his 
agents, representatives and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale or 
distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of cooking utensils, do forthwith cease and 
desist from: 

(1) Representing, directly or by implication, that stainless steel 
cooking utensils provide a means of cooking food which is especially 
conducive to the health of the consumer, or that the Seiseateies of 
food in such utensils will promote good health; 

(2) Representing, directly or by imnblied tion, that the use of any 
of the utensils or proesihares commonly employed in the cooking 
of food results in the destruction or material reduction of the min- 
eral content of such food; 

(3) Representing, directly or by implication, that the products 
sold by said respondent will be delivered at any specified time, unless 
and until adequate arrangements have been made with suppliers of 
said products to insure delivery at or reasonably near such time; 

(4) Making or publishing any false or disparaging statement or 
representation of or concerning any competitor or the products of 
any competitor ; 

(5) Doing or engaging in any of the following acts, practices or 
things for the purpose or with the effect of injuring competitors: 
(1) causing or encouraging employees of any competitor to institute 
vexatious or unfounded lawsuits against such competitor, (2) in- 
ducing or attempting to induce employees of any competitor to leave 
the employ of such competitor, or (3) causing or attempting to cause 
customers of any competitor to cancel orders for cooking utensils 
sold by such competitor. 

It is further ordered, That the pa ccHanae Theodore N. Gould, 
shall, within 60 days after service upon him of this order, file with 
the ormaesion a report in writing, setting forth in detail the 
manner and form in which he has complied with this order. 
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In THE MATTER OF 


THE ARMY AND NAVY PUBLISHING COMPANY, ETC., 
ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5475. Complaint, Dec. 19, 1946—Decision, Feb. 17, 1950 


In considering the possibility of avoiding the absolute prohibition of such a trade 
name as “Army and Navy Photographic Bureau” to describe a business 
involving the private sale of photographs of men in military units, by requir- 


ing the use, in immediate connection therewith, of some qualifying or explan- . 


atory statement to the effect that the business involved was in fact that 
of a private concern, the Commission was of the view that said name was 
false per se, and that, such being the case, any additional words used in 
connection therewith would serve only to contradict the name rather than 
qualify it. 


As respects the trade name “Army and Navy Publishing Company” and the 
question as to whether or not its absolute prohibition might not be avoided 
by requiring the use in immediate connection therewith of some qualifying 
or explanatory statement to the effect that the business involved was in 
fact a private business, the Commission was of the opinion that the repre- 
sentations implied therein were in part substantially true under the facts 
in the instant case, and that said trade name was not false per se, and that 
its misleading effect could be avoided by the use, in connection therewith, of 
an explanatory statement making it clear that the business was in fact a 
private one. 


Where three partners engaged in the publication and interstate sale and distribu- 
tion of books similar to college annuals, which contained reading matter of a 
descriptive and historical nature with respect to military units in the United 
States Armed Forces, including photographs of the personnel, and were 
prepared and published with the express permission and, to a substantial 
extent, with the cooperation and under the supervision of the military units 
involved, and were sold only to the men in the service—to whom the matter 
was usually presented in group meetings—and by mail to their families— 

(a) Represented or implied through the use of the words “Army and Navy” in 
their trade name “Army and Navy Publishing Company” that their business 
was a part of or was connected with the Army and Navy, and that their said 
publications were produced by or under the auspices of the Army or Navy; 
when in fact said business was a private concern; and 

Where the aforesaid individuals and two others, engaged in the sale to the men 
and their families of enlargements of photographs made incident to the 
‘aforesaid publications— 

(6) Falsely represented and implied through the use of the trade name “Army 
and Navy Photographic Bureau,” in connection therewith, that their busi- 
‘ness was a part of or connected with the United States Army and Navy, and 


that their photographs were produced by or under the auspices af the 
Services ; 
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With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to their identity and business status, and the 
origin and nature of their products, and thereby cause it to purchase sub- 
stantial quantities of said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public, and constituted unfair and deceptive acts and 
practices in commerce. 


As respects the trade name “Army and Navy Photographic Bureau” in the instant 
case, the Commission was of the opinion that said name was false per se and 
should be discontinued entirely, not only because the word “bureau” repre- 
sented or implied that the business was a part of the Federal Government, 
but also because the words “Army and Navy” falsely represented that the 
business was a part of or connected therewith, and that the photographs were 
sold by or under Army or Navy auspices, and that the representation was 
not justified by the fact that the photographs were originally made with 
the consent and assistance of the military units nor by the fact that they 
were pictures of men in the Army and Navy. 


As respects the additional charge in the complaint against certain of the re- 
spondents, that they had represented their business as a corporation: the 
Commission was of the opinion and found that said charge was not sustained 
by the evidence. 


Before Mr. William L. Pack, trial examiner. 

Mr. Morton Nesmith for the Commission. 

Breazeale, Sachse. & Wilson, of Baton Rouge, La., and Cleary, Gott- 
lieb, Friendly & Cox, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Herbert S. Ben- 
jamin, William Andrew Benson, Porter Earl Dozier, Joan Clem Gold- 
berger, H. S. Benjamin, Jr., and Florence Riddle Benson, copartners, 
doing business as the Army and Navy Publishing Co., and the Army 
and Navy Publishing Co., Inc., and Herbert S. Benjamin, Joan Clem 
Goldberger, H. 8. Benjamin, Jr., Dorothy Dennis, and Ann Shendle, 
copartners, doing business as the Army and Navy Photographic Bu- 
reau, hereinafter referred to as respondents, have violated the provi- | 
sions of said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrapy 1. Herbert S. Benjamin, William Andrew Benson, 
Porter Earl Dozier, Joan Clem Goldberger, Herbert S. Benjamin, 
Jr., and Florence Riddle Benson are copartners doing: business as 
Army and Navy Publishing Co. or as Army and Navy Publishing-Co., 
Inc., with their principal place of business in the city of Baton Rouge, 
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State of Louisiana. Said respondents are now, and for more than 2 
years last past have been engaged in the sale and distribution in com- 
merce between and among various States of the United States of vari- 
ous publications, including military histories, pictorial reviews and 
service publications. Respondents cause and have caused such pub- 
lications, when sold, to be shipped from their place of business in the 
State of Louisiana to purchasers in States other than the State of 
Louisiana, and in the District of Columbia. 

Herbert S. Benjamin, Joan Clem Goldberger, H. S. Benjamin, Jr., 
Dorothy Dennis, and Ann Shendle are copartners, doing business 
as Army and Navy Photographic Bureau, with their principal place 
of business in the city of Baton Rouge, La. Said respondents are 
now, and for more than 2 years last past, have been engaged in the 
sale and distribution in commerce. between and among the various 
States of the United States, of various publications, including mili- 
tary histories, pictorial reviews, service publications, and portraits, 
causing such publications and portraits when sold to be shipped from 
their place of business in the State of Louisiana, to purchasers in 
various States of the United States other than the State of Louisiana, 
and in the District of Columbia. 

All of the aforementioned respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in their products 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

- Par. 2. In the course and conduct of their business as described 
in paragraph 1 hereof, and for the purpose of promoting the sale 
and distribution of their publications in commerce, respondents 
Herbert S. Benjamin, William Andrew Benson, Porter Earl Dozier, 
Joan Clem Goldberger, H. S. Benjamin, Jr., and Florence Riddle 
Benson, doing business as copartners as aforesaid, have adopted and 
used the names “Army and Navy Publishing Co.,” “Army and Navy 
Publishing Co., Inc.,” as trade names under which to conduct their 
business of selling their said publications and other products, in com- 
merce, and have used said trade names on stationery, letterheads, and 
invoices disseminated by them. 

Respondents Herbert S. Benjamin, Joan Clem Goldberger, H. S. 


Benjamin, Jr., Dorothy Dennis, and Ann Shendle, doing business as_ 


copartners as aforesaid, have used the name “Army and Navy Photo- 


graphic Bureau” as a trade name under which to conduct their business _ 


of selling various publications, portraits, and other products in com- 
merce, and likewise have used such name on stationery, letterheads, 
and invoices disseminated by them. 
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Par. 3. By the use of the aforesaid trade names, Army and Navy 
_ Publishing Co., Army and Navy Publishing Co., Inc., and Army and 
Navy Photographic Bureau, as hereinabove set forth, the respond- 
_ ents have represented, directly and indirectly, to purchasers and pro- 
spective purchasers of their respective products that their businesses 
are conducted by or under the direction of the War or Navy Depart- 
ment of the United States Government; that their publications and 
other products are official United States Government publications or 
products published or produced under the auspices of the said United 
States Government. 

Through the use of said trade names, respondents further repre- 
sent and have represented, directly or indirectly, that they are repre- 
sentatives of the Army and Navy Departments of the United States 
Government, that the merchandise advertised and sold by them con- 
sists wholly or principally of merchandise made or obtained for Army 
and Navy use, and respondents Herbert S. Benjamin, Joan Clem Gold- 
berger, H. S. Benjamin, Jr., Dorothy Dennis, and Ann Shendle have 
represented that the Army and Navy Publishing Co., Ine, is a 
corporation. 

Par. 4. In truth, and in fact, respondents’ respective businesses 
are conducted for a profit and are not conducted by or for the De- 
partment of War or the Department of the Navy of the United States 
Government, and none of respondents’ business activities are con- 
ducted under the direction or supervision of the United States Govern- 
ment or any department thereof. Said respondents are not represent- 
atives of the Departments of War and Navy of the United States 
Government, and have no affiliation, connection, or association with 
said departments, and the merchandise advertised and sold by re- 
spondents does not consist wholly or principally of merchandise made 
or obtained for Army and Navy use. Further, in truth and in fact, 
the said Army and Navy Publishing Co., Inc., is not a corporation, 
but a trade name employed by the first-named group of respondents 
herein. 

Par. 5. The use by respondents of the aforesaid acts and practices 
in connection with the sale and the offering for sale of their said 
publications and other products in commerce as described herein, has 
had and now has, a tendency and capacity to and does mislead and 
deceive a substantial portion of the purchasing public into the beliefs 
that the above-described representations are true. Asa result of such 
erroneous and mistaken beliefs, engendered as herein set forth, the 
purchasing public has been induced to purchase, and has purchased, 
substantial quantities of respondents’ publications and other products. 
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Par. 6. The aforesaid acts and practices of the respondents as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Finpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 19, 1946, issued and sub- 
sequently served upon the respondents named in the caption hereof 
its complaint, charging said respondents with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of that act. After the filing of the respondents’ answer, testimony 
and other evidence in support of and in opposition to the allegations 
of the complaint were introduced before a trial examiner of the Com- 
mission theretofore designated by it, and such testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon the complaint, the respondents’ answer thereto, 
the testimony and other evidence, the trial examiner’s recommended 
decision (exceptions to which were filed by counsel in support of 
the complaint, but subsequently withdrawn), and briefs of counsel 
(oral argument not having been requested) ; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


Paracgraru 1. The respondents, Herbert S. Benjamin, Joan Clem 
Goldberger, and Herbert S. Benjamin, Jr. (hereinafter sometimes re- 
ferred to as the publishing company respondents), are copartners 
doing business under the name Army and Navy Publishing Co., with 
their principal place of business located in Baton Rouge, La. While 
(three other individuals, William Andrew Benson, Porter Earl Dozier, 
and Florence Riddle Benson, were also joined in the complaint as 
respondents, these individuals severed their connection with the busi- 
ness in February 1948, conveying their entire interests to respondent 
Herbert S. Benjamin. In the circumstances the Commission is of the 

opinion that no purpose would be served by retaining these three in- 
dividuals in the proceeding, and that as to them the complaint should 
be dismissed without prejudice. The terms respondents and publish- 
ing company respondents as used hereinafter will not include these 
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three individuals. The publishing company respondents are and for 
several years last past have been engaged in the business of publishing 
and selling books containing historical and photographic records of 
various military and naval units in the United States Armed Forces. 

The respondents, Herbert S. Benjamin, Joan Clem Goldberger, and 
Herbert S. Benjamin, Jr., are also engaged, along with the respond- 
ents, Dorothy Dennis and Ann Shendle, in the making and sale of 
photographs of persons serving in the United States Armed Forces. 
These five respondents (sometimes referred to hereinafter as the pho- 
tographic bureau respondents) are copartners trading under the name 
Army and Navy Photographic Bureau, and have their principal place 
of business in Baton Rouge, La. 

Par. 2. The publishing company respondents and the photographic 
bureau respondents cause and have caused their respective products, 
when sold, to be shipped from their respective places of business in the 
State of Louisiana to purchasers thereof located in various other 
States of the United States and in the District of Columbia. Re- 
spondents maintain and have maintained a course of trade in their 
respective products in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. In form and general appearance the books published and 
sold by the’ publishing company respondents are somewhat similar to 
college annuals. They contain reading matters of a descriptive and 
historical nature with respect to the military unit involved and nu- 
merous pictures, including photographs of the personnel of the unit. 
Before undertaking the project, respondents contact the commanding 
officer of the unit, enlist his cooperation, and obtain authority or per- 
mission to take the pictures and gather the other material necessary 
for the book. Usually the unit cooperates closely with respondents in 
the preparation of the book, frequently supplying much of the ma- 
terial itself. On some occasions the unit has in fact supervised the 
entire project, even to the extent of specifying such details as the kind 
and weight of paper to be used in the book, the type, etc., and the price 
to be charged for the book. Usually a memorandum is issued by the 
commanding officer to the personnel of the unit stating that authority 
has been granted respondents to publish the book, and that the book 
is being prepared with the cooperation and under the supervision of 
the unit. 

Sales of the books are solicited by respondents in two ways: Through 
contact with the men in the camps and by sales letters and circulars 
mailed to the men and to their families. In this sales material re- 
spondents’ trade name Army and Navy Publishing Co. is used, to- 
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gether with the company’s post office and street address. Insofar as 
solicitations for orders for the books from the personnel of the units 
are concerned, respondents’ contacts are usually not with the men in- 
dividually, nor through the mails, but in group meetings held in the 
camps. 

Since adopting the trade name Army and Navy Publishing Co. 
respondents have restricted their business activities to the publishing 
of books such as are here involved, that is, books portraying military 
units. 

Par. 4. As stated above, the photographic bureau respondents are 
engaged in the sale of photographs of persons serving in the Armed 
Forces, this business being carried on under the trade name Army and 
Navy Photographic Bureau. This business is a sideline which grew 
out of the publishing of the books. In gathering the material for 
the books photographs are made of the men in the unit, and subse- 
quently the men and their families are offered an opportunity to pur- 
chase enlarged copies of these same photographs. The military units 
have nothing at all to do with the sale of the photographs, the co- 
operation and supervision of the units being limited to the prepara- 
tion and publishing of the books. 

' Par. 5. The principal charge made in the complaint herein is that 
respondents’ trade names Army and Navy Publishing Co., and Army 
and Navy Photographic Bureau are misleading and deceptive as rep- 
resenting or implying that respondents’ businesses are a part of or 
are connected with the United States Army or Navy, and that re- 
spondents’ publications or photographs are produced by or under the 
auspices of the Army or Navy. There is no charge that respondents 
have made any representations to this effect aside from their use of 
the trade names. It is the trade names and these alone which are in 
issue. 

Par. 6. On the question of the effect of the trade names upon the 
public the record contains testimony from 15 witnesses, 7 of whom 
testified in support of the complaint and 8 on behalf of respondents. 
All of the seven witnesses whose testimony was introduced in support 
of the complaint had purchased either the books or photographs or 
both. The testimony of five of the seven was to the effect that they 
understood from the words “Army and Navy” in respondents’ trade 
names that the businesses were a part of or connected with the armed 


forces. To all five the word “Bureau” in the name of the photographic | 


company was a further indication that this business was connected 
with the Federal Government. All of these five witnesses were either 
wives or mothers of men in the service. 
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The testimony of the other two witnesses in this group (a service- 

_ man and his wife) was to the contrary. To these witnesses the trade 

names had little or no significance other than indicating that the com- 

panies published and sold books and pictures relating to personnel of 
the Army and Navy. 

All of the eight witnesses testifying for respondents are former 

officers or enlisted men in the Army and most of them had purchased 
histories of their respective units which had been published by re- 
spondents. In substance, the testimony of these eight witnesses was 
to the effect that respondent’s trade name Army and Navy Publishing 
Co. did not give them the impression that respondents’ business was — 
a part of or had any official connection with the Armed Forces. 

Par. 7. In the opinion of the Commission the trade name Army 
and Navy Photographic Bureau is false per se and should be discon- 
tinued entirely. This is true not only because of the word “Bureau,” 
which represents or implies that the business is a part of the Federal 
Government, but also because of the words “Army and Navy,” which 
represent or imply that the business is a part of or connected with 
the Army and Navy and that the photographs are sold by or under 
the auspices of the Army or Navy. There is in fact no connection 
between respondents’ business or the photographs sold by them and 
the Army or Navy. True, the pictures were made originally with 
the consent and assistance of the military units but they were made 
solely for use in the book. The subsequent sale by respondents of 
enlarged photographs of the men has no connection with the publish- 
ing of the book and is a matter with which the military units have 
nothing to do. The mere fact that the photographs are pictures of 
men in the Army and Navy is, in the opinion of the Commission, not 
sufficient to warrant the use of the words “Army and Navy” in re- 
spondents’ trade name. 

Consideration has been given by the Commission to the possibility 
of avoiding the absolute prohibition of the trade name by requiring 
the use, in immediate connection with the name, of some qualifying 
or explanatory statement to the effect that respondents’ business is 
in fact a private business concern. The Commission is of the view, 
however, that as the name is false per se any additional words used 
in connection with it could serve only to contradict the name rather 
than qualify it. 

Par. 8. The other trade name, Army and Navy Publishing Co., 
presents a much more difficult question. In the opinion of the Com- 
mission the words “Army and Navy,” as in the case of the trade name 
considered above, represent or imply that the business is a part of 
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or is connected with the Army and Navy, and.that the publications 
are produced by or under the auspices of the Army and Navy. These 
representations, however, are in part substantially true. While re- 
spondents’ business is not a part of nor connected with the Army or 
Navy, the books themselves are prepared and published with the 
express authority and permission and, to a substantial extent, with 
the assistance and cooperation and under the supervision of the mili- 
tary units involved. In no other way could the pictures and other 
material for the books be obtained. The books would therefore ap- 
pear to be in the nature of semiofficial publications or publications 
produced under the auspices of military units. Of importance, also, 
is the fact that respondents restrict their business operations under 
this trade name to these military publications. The trade name is 
not used in connection with other publications. 

In the circumstances the Commission is of the view that this trade 
name is not false per se, and that its misleading effect can be avoided 
by the use, in connection with the name, of an explanatory statement 
making it clear that respondents’ business is in fact a private business 
concern. In selling their books respondents do not employ house-to- 
house sales agents. As heretofore stated, the books are sold to only 
two groups, the men in the service, to whom the matter is usually pre- 
sented in group meetings, and the families of the men, who are solic- 
ited through the mail. There would appear to be little likelihood 
that the men in the service would be misled. As to the families of 
the men, the danger of deception or misunderstanding would appear 
to be avoided if respondents in their sales letters, circulars, invoices, 
etc., would accompany their trade name with a conspicuous statement 
to the effect that their business is a private business concern. 

Par. 9. While the complaint contained an additional charge against 
certain of the respondents (that these respondents had represented 
their business to be a corporation) the Commission is of the opinion 
and finds that this charge is not sustained by the evidence. 

Par. 10. The acts and practices of the respondents as herein set 
forth have the tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public with respect to respondents’ 
identity and business status, and with respect to the origin and nature 
of respondents’ products, and the tendency and capacity to cause 
such portion of the public to purchase substantial quantities of re- 
spondents’ products as a result of the erroneous and mistaken belief 
so engendered. 
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The acts and practices of the respondents as herein found are all 
to the prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 
thereto, testimony and other evidence in support of and in opposition 
to the allegations of the complaint introduced before a trial examiner 
of the Commission theretofore duly designated by it, the trial exam- 
iner’s recommended decision, and briefs of counsel (oral argument 
not having been requested) ; and the Commission having made its 
findings as to the facts and its conclusion that the respondents (other 
than the respondents William Andrew Benson, Porter Earl Dozier, 
and Florence Riddle Benson) have violated the provisions of the 
Federal Trade Commission Act: 

It ts ordered, That the respondents, Herbert S. Benjamin, Joan 
Clem Goldberger, and Herbert S. Benjamin, Jr., individually and as 
copartners trading under the name Army and Navy Publishing Co., 
and their agents, representatives and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale or distribution of books or other publications in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

Using the word “Army” or the word “Navy,” or any simulation 
thereof, as a part of or in connection with said respondents’ trade 
name, unless in immediate connection with such name other words 
are used which clearly and conspicuously state that said respondents’ 
business is a private business concern. 

It is further ordered, That the respondents, Herbert S. Benjamin, 
Joan Clem Goldberger, Herbert S. Benjamin, Jr., Dorothy Dennis, 
and Ann Shendle, individually and as copartners now trading under 
the name Army and Navy Photographic Bureau, and their agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distribu- 
tion of pictures or photographs in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 
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Using the word “Army” or the word “Navy” or the word “Bureau” 
as a part of said respondents’ trade name; or otherwise representing, 
directly or by implication, that said respondents’ business is a part of 
or has any connection with the United States Government or the 
United States Army or Navy, or that said respondents’ products are 
produced or sold by or under the auspices of the United States Govern- 
ment or any of its agencies. 

It is further ordered, That all of the respondents named in the two 
preceding paragraphs shall, within 60 days from the date of service 
of this order upon them, file with the Commission a report in writing 
setting forth in detail the manner and form in which they have com- 
plied with this order. 

It is further ordered, For the reasons set forth in the findings as to 
the facts in this proceeding, that the complaint herein be, and it hereby 
is, dismissed as to the respondents, William Andrew Benson, Porter 
Karl Dozier, and Florence Riddle Benson, without prejudice, however, 
to the right of the Commission to take such further action in the future 
with respect to these respondents as may be warranted by the then 
existing circumstances. 
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GEORGE LUXNER TRADING AS GEENEL MOTOR 
PRODUCTS COMPANY 


Docket 5667. Complaint, June 22, 1949—Decision, Feb. 17, 1950 


Where an individual engaged in the interstate sale and distribution of breaker 
arms and adjustable contacts for use in connection with the ignition system 
of automotive motors— 

Represented that said products, as packed or enclosed by him in manila en- 
velopes and as invoiced, were original genuine parts manufactured by 
the Electric Auto-Lite Co. of Toledo, through placing upon said envelopes 
the statement “Original Auto-Lite Service Parts” and the words “Parts 
contained herein are Genuine The Wlectric Auto-Lite Co., Toledo, Ohio. 
Part No. IGP 3028-A Name of Part ~________-. Made in U. S. A.”’; and 
through invoicing the same to customers as “IGP 3028-A Contacts.” ; 

The facts being that while the aforesaid number was that employed by said 
Electric Auto-Lite Co. to identify such particular products, those packaged 
and sold by said individual as above set forth were not original or genuine 
parts made by said Company, but were in fact produced by some other 
manufacturer ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that such representations 
were true, thereby causing it to purchase his said breaker arms and ad- 
justable contacts: 

Held, That such acts and practices under the circumstances set forth were 
all to the injury and prejudice of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Clark Nichols for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that George Luxner, 
trading as Geenel Motor Products Co., hereinafter referred to as 
respondent, has violated the provisions of said act, and it appearing 
to the Commission tha‘ a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrary 1. Respondent George Luxner is an individual trad- 
ing as Geenel Motor Products Co. with his principal place of busi- 
ness at Suite 1513, 80 Eighth Avenue, New York 11, N. Y. 

Par. 2. Respondent is now, and for several years last past has 
been, engaged in the sale and distribution, among other things, of 
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breaker arms and adjustable contacts, used in connection with the 

ignition system of automotive motors. 
In the course and conduct of his business, respondent causes his 
said products, when sold, to be transported from his place of business 
in the State of New York to the purchasers thereof located in various 
other States of the United States. Respondent maintains, and at 
all times mentioned herein has maintained, a course of trade in said 
products, in commerce, among and between the various States of the 
United States. 

Par. 3. In the course and conduct of his business, respondent packs 
or encloses the breaker arms and adjustable contacts so sold and 
shipped by him in manila envelopes upon which is printed the 
following: 


Original 
Auto-Lite 


Service Parts 


Parts contained herein are 
Genuine 

The Hlectric Auto-Lite Co. 

Toledo, Ohio. 
Part No. IGP 3028-A 
Name sof Part = 2 peo eo 
Made in U. S. A. 

Form No. 267 


Said products are invoiced to customers by respondent as follows: 
IGP 3028 A Contacts 


Par. 4. By and through the use of the aforesaid statements on the 
envelopes and invoices respondent represented that the breaker arms 
and adjustable contacts contained in the envelopes and shipped under 
the invoices were original genuine parts manufactured by the Electric 
Auto-Lite Co. of Toledo, Ohio. 

Par. 5. The aforesaid statements are false, misleading, and decep- 
tive. In truth and in fact, while the No. IGP 3028 A is the number 
employed by the Electric Auto-Lite Co. of Toledo, Ohio, to identify 
this particular part, the products packaged and sold by respondent, 
as aforesaid, were not original or genuine parts manufactured by the 
Electric Auto-Lite Co. of Toledo, Ohio, but were in fact manufactured 
by some other manufacturer. 
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Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations has had and now has 
the tendency and capacity to, and does, mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that such statements and-representations are true and 
into the purchase of substantial quantities of respondent’s said product. 

Par. 7. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 22, 1949, issued and subse- 
quently served its complaint in this proceeding upon respondent, 
George Luxner, an individual trading and doing business as Geenel 
Motor Products Co., charging him with the use of unfair acts and 
practices in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent’s answer, 
the trial examiner, by order entered herein, granted request of re- 
spondent for permission to withdraw his said answer and to substitute 
therefor an answer admitting all the material allegations of fact set 
forth in said complaint and waiving all intervening procedure and 
further hearing as to said facts, which substitute answer was duly 
filed in the office of the Commission on September 7, 1949. There- 
after, this proceeding regularly came on for final hearing before the 
Commission on said complaint and substitute answer; and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 


drawn therefrom: 
FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, George Luxner, is an individual trad- 
ing and doing business as Geenel Motor Products Co., with his prin- 
cipal office and place of business located at Suite 1513, 80 Eighth 
Avenue, New York 11, N. Y. He is now, and for several years last 
past has been, engaged in the offering for sale, sale, and distribution, 
among.other things, of breaker arms. and adjustable.contacts, used in 
connection with the ignition system of automotive motors. 

Par. 2. In the course and conduct of his aforesaid business, re- 
spondent causes, and has caused, his said breaker arms and adjustable 
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contacts, when sold, to be shipped and transported from his place of 
business in the State of New York to purchasers thereof at their re-. 
spective points of location in other States of the United States; and. 
maintains, and at all times mentioned herein has maintained, a course 
of trade in said breaker arms and adjustable contacts in commerce 
‘among and between the various States of the United States. 

Par. 8. (a) In carrying on his business as aforesaid, respondent 
packs or encloses the breaker arms and adjustable contacts offered for 
sale, sold, and distributed by him, in manila envelopes, upon which is 
printed the following: 


Original 


Auto-Lite 


Service Parts 


Parts contained herein are 
Genuine 
The Hlectric Auto-Lite Co. 
Toledo, Ohio 
Part No. IGP 3028-A 
INameofoPart 245% 23 ss: t brerine 4 
“Made in U. S. A. 
Form No. 267 


Said products are invoiced to customers by respondent as follows: 
IGP 3028 A Contacts. 


(0) By and through the use of the aforesaid statements and repre- 
sentations on the envelopes and invoices, respondent represents, and 
has represented, that the breaker arms and adjustable contacts con- 
tained in the envelopes and shipped under the invoices were, and are, 
original, genuine parts. manufactured by the Electric Auto-Lite Co. 
of Toledo, Ohio. 

Par. 4. The aforesaid statements and representations « are false, mis- 
leading, and deceptive. In truth and in fact, while the No. IGP 3028 A 
is the number employed by the Electric veyoe iis Co. of Toledo, 
Ohio, to identify these particular products, those packaged and sold 
by respondent as aforesaid have not been, and are not, original or 
genuine parts manufactured by the Electric Auto-Lite Co. of Toledo, 
Ohio, but have been, and are, in fact, produced and manufactured by 
some other manufacturer. 
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Par. 5. The use by respondent of the aforesaid false, misleading, 
and deceptive statements and representations has had, and now has, 
the tendency and capacity to mislead and deceive a substantial portion 


|) of the purchasing public into the erroneous and mistaken belief that 


these statements and representations are true; and causes, and has 


|, caused, a substantial portion of the purchasing public, because of such — 


erroneous and mistaken belief, to purchase respondent’s breaker arms 
and adjustable contacts. 


CONCLUSION 


The acts and practices of respondent as herein found are all to the 
injury and prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of respondent, George Luxner, in which answer said respondent admits 
all the material allegations of fact set forth in the complaint and waives 
all intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act: 

It is ordered, That respondent, George Luxner, an individual trad- 
ing as Geenel Motor Products Co. or under any other name or names, 
his representatives, agents, and employees, directly or through any 
corporate or other device in connection with the offering for sale, sale, 
and distribution of breaker arms and adjustable contacts in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from, directly or indirectly, representing 
that his breaker arms and adjustable contacts are the products of the 
Electric Auto-Lite Co. of Toledo, Ohio, or are the products of any 
other manufacturer which does not in fact produce them. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he 
has complied with it. 
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In Toe Marrer oF 


ATLANTIC RESEARCH FOUNDATION, INC.,! REBA G. 
STERN, LORETTA McERLAIN, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5663. Complaint, June 2, 1949—Decision, Mar. 2, 1950 


Where two individuals engaged in the compounding and advertisement, and 
interstate sale and distribution of a drug under the name “A. R. F. 501”, 
and formerly officers of a corporation through which, prior to its dissolu- 
tion, they carried on such business; in advertisements disseminated by the 
mail, in circulars and pamphlets, and by other means— 

(a) Represented falsely that their said preparation, used as directed, was a 
competent and effective treatment for arthritis, sciatica and neuritis, and 
would cure or arrest the progress of said: diseases or conditions ; 

The facts being that its use would result in no more than a temporary reduc- 
tion of pain in the area immediately surrounding the point of its injection ; 
and 


1 The Commission on the same date issued an order dismissing the complaint as to certain 
respondents, as follows: 

“This matter came on to be heard in regular course upon motion, filed September 30, 
1949, by counsel for certain respondents to dismiss the complaint as to them and the 
answer thereto, filed November 10, 1949, by counsel in support of the complaint, by which 
said motion is not opposed. 

“The complaint in this proceeding charges the corporate respondent, its officers and 
directors, and the individual respondents, all of whom are named.in the caption hereof, 
with the use of unfair and deceptive acts and practices in commerce. It alleges that said 
respondents have disseminated and caused to be disseminated in commerce, by United 
States mails and by other means, certain advertisements containing false, misleading, and 
deceptive statements and representations with respect to a drug preparation which they 
offered for sale, sold, and distributed in commerce under the trade name “A. R. F. 501” 
for the purpose of inducing, and which are likely to induce, directly or indirectly, the 
purchase of said preparation in commerce. It further alleges that respondents, by and 
through the use of the words “Research Foundation” as a part of the corporate name 
“Atlantic Research Foundation, Inc.,” represent that the corporate respondent consists 
of a group or association of specialists engaged in scientific research, whereas it is, in fact, 
not such a group or association but a commercial enterprise operated for profit. 

“From the motion to dismiss, the answer thereto, and the record herein, it appears that 
the respondent Atlantic Research Foundation, Inc., a former New Jersey Corporation, was 
dissolved on July 25, 1949, by appropriate action, taken in accordance with the laws of the 
State of New Jersey. By this action, respondent Reba G. Stern, its former vice president 
and treasurer; respondent Loretta McErlain, its former secretary ; and respondents Louis 
St. John, Dr. Bernard Crane, and Claude B. Schlenker, its former directors, were deprived 
of any power or authority to act in their respective official capacities in further earrying 
out the business, policies, acts and practices of the dissolved respondent corporation. It 
further appears that the individual respondents Louis St. John, Dr. Bernard Crane, and 
Claude E. Schlenker, for a considerable period of time prior to the dissolution of the 
respondent corporation, had not actively engaged in Managing its affairs, controlling its 
policies, or carrying out any of its acts or practices, either in their respective individual 
capacities or as directors of said corporation, in the offering for sale, sale, and distribution 
of the preparation “A. R. F. 501,” and that they have submitted an affidavit executed by 
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(b) Falsely represented through the use of the words “Research Foundation”, 
as included in the trade name and corporate name employed by them, and 
displayed on letterheads, circulars, cards and otherwise, that they operated 
or controlled a group or association of specialists engaged in carrying on 
and promoting scientific research, experiment and development, and which 
had been provided with an endowment for such activities; when in fact 
they merely operated a commercial enterprise conducted for profit ; 

With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and thereby induce it to purchase their said preparation: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Mr. B. G. Wilson for the Commission. 
Mr. J. Harold Kilcoyne and Mr. James M. Graves, of Washington, 
D.C., for respondents. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Atlantic Research 
Foundation, Inc., a corporation, Reba G. Stern and Loretta McErlain, 
individually, and as officers of said corporation, and Louis St. John, 
Dr. Bernard Crane and Claude E. Schlenker, individually, and as 
directors of said Atlantic Research Foundation, Inc., hereinafter re- 
ferred to as respondents, have violated the provisions of the said-act 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent Atlantic Research Foundation, Inc., is 
a corporation organized and existing under and by virtue of the laws 
of the State of New Jersey. Reba G. Stern is president and treasurer 


each of them to the effect that they will not in the future resume the advertising, sale, or 
distribution of said preparation. 

“The Commission having duly considered the matter and being now fully advised in the 
premises, and being of the opinion that in the foregoing circumstances the public interest 
does not require further corrective action in this matter at this time as to the dissolved 
corporate respondent, as to respondents Reba G. Stern and Loretta McErlain acting in 
their capacities as officers of the dissolved corporate respondent, or as to respondents Louis 
St. John, Dr. Bernard Crane, and Claude BH. Schlenker acting as individuals or as directors 
of said dissolved corporate respondent, and that the motion to dismiss should be granted: 

“It is ordered that the complaint herein be, and the same is, hereby dismissed as to the 
dissolved corporate respondent, Atlantic Research Foundation, Inc., as to the respondents 
Reba G. Stern and Loretta McErlain in their capacities as officers of the dissolved corporate 
respondent but not in their capacities as individuals, and as to respondents Louis St. John, 
Dr. Bernard Crane, and Claude E. Schlenker as individuals and directors of the dissolved 
corporate respondent. 
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and Loretta McErlain is secretary of said Atlantic Research Founda- 
tion, Inc. The corporate respondent and individual officers have their 
office and principal place of business located at 8 South Iowa Avenue, 
Atlantic City, N. J. 

The addresses of the said individual directors of Atlantic Research 
Foundation, Inc., are as follows: Louis St. John, Central Pier, Board- 
walk, Atlantic City, N. J., Dr. Bernard Crane, 306 Pacific Avenue, 
Atlantic City, N. J., and Claude E. Schlenker, 805 Atlantic Avenue, 
Atlantic City, N. J. The individual officers and individual directors 
direct and control the policies and practices of said corporate 
respondent. 

Par. 2. Respondents are now and have been for several years last 
past, engaged in the business of compounding, selling and distributing 
a drug preparation as “drug” is defined in the Federal Trade Com- 
mission Act. 

The designation used by the said respondents for their said prepara- 
tion and the composition and directions for use are as follows: 


Designation: A. R. F. 501 formerly called Arthranol and Arthronol. 


Drugs used in compounding preparation: 


AZIUAR. SOUS ats 3 sex ees ok een Pelee donee Soviays Le 16.00 grams: 
IDEXi TOS; As SA Ein 2 eee se ee ae Eee 40.00 grams 
C@RTOROD UCR Olea Sere a are ee ee ee ee ee eR 5.00 grams 


The procedure for compounding said preparation is as follows: 


Dissolve the five (5) grams of chlorobutanol in 800 cc. of water. Then dissolve 


the A. R. F. 501 salt and the dextrose in 400 cc. of the solution. When dissolved 
add the baiance of the water to make 800 ce. Adjust to ph 7.3 


Composition of preparation: Each 1 cc. ampule has approximately the following 
composition— 


Ammoninm™* benzoate) 2234 Sot ten eT LITE Sey 6.5 milligrams 
Ammonium/(salieylateu. ces. ste ee E 4.0 milligrams 
‘Am mont unichloridet24 22) Sheen LY com ire oer 2.0 milligrams 
SASTTIU OTN UE 1 OCLC Cerra es ee eee eee ee eee Ge ee eee 0.7 milligrams 
Di-basic ammonium phosphate__-_________________ 5.0 milligrams 

Chlorobutan lize a6ct94- 5 eee See a 6.25 milligrams 
Dextroseecawlh si fire athe gr alte tbotabinmequllicenih. % 50. milligrams 
VUES ACO SS ie gh ogee i lpn pn ree cents sain “1000. milligrams 


Directions for Use: Directions for use of A. R. F. 501 


Formerly Arthranol 


The administration of A. R. F. 501 is hypodermic. 
The injection should be intramuscular to obtain best results. 
An intravenous injection is unnecessary. 


— Se ee ae ee 
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The dose is 1 cc. Each ampule contains a sufficient amount to permit with- 
drawal of 1. ce. 

We have chosen the biceps as the best site for injection. 

Results will be consistent if this method is used. We have observed that when 
injections are made in the locale of greater involvement or pain (knee, foot, plan- 
ter aspect, shoulder or hip), spectacular response to the treatment has frequently 
been manifested. I have personally always in so-called neuritic pain of arm or 
shoulder, located a visible tumefaction over the cervical vertebrae from third 
to fifth as a rule, or a tender indurated area. Injection in this site gives relief 
in from two to five minutes, and continues for many hours after. The mechanism 
is probably twofold. Nerve block, and a correction of the underlying causative 
factor. In Sciatica my practice is to inject along the course of nerve, usually 
in gluteal area, in affected side. Here, again it is to be noted and emphasized 
that pes-planus is a most common causative factor. Failure to observe this state 
and its proper correction will contribute largely to your loss in obtaining the 
desired benefits. 

Nore: Inflammatory areas have been freely and safely injected with excellent 
results. The best results have been obtained from the above method of adminis- 
tration. However, injections may be given daily and increased in amount up to 
4 cc. without danger or reaction, at the discretion of the physician. 

The said respondents cause their said preparation when sold to be 
transported from their place of business in the State of New Jersey 
to the purchasers thereof located in various States of the United States 
and in the District of Columbia. Respondents maintain and have 
maintained a course of trade in said preparation between and among 
the various States of the United States and the District of Columbia. 

Par. 3. In the course and conduct of their business the respondents 
subsequent to March 21, 1938, have disseminated and caused the dis- 
semination of certain advertisements concerning their said prepara- 
tion by the United States mails and by various means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, by 
means of circular letters and respondents have disseminated and 
caused the dissemination of advertisements concerning the preparation 
“A. R. F. 501” by means of circular letters referred to above, for the 
purpose of inducing, and which are likely to induce, directly or in- 
directly, the purchase of their said preparation in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. 

Par. 4. Among and typical of the statements and representations 
contained in said advertisements disseminated as aforesaid are the 


following: 


May we invite your attention to a remedy for the treatment of arthritis, 
sciatica and neuritis that is almost specific in this most trying group. 
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Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, respondents have 
represented that their said preparation, used as directed, is a com- 
petent and effective treatment for arthritis, sciatica, and neuritis, and 
that said preparation will cure or will arrest the progress of said 
diseases or conditions. 

Par. 6. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact, respondents’ said 
preparation is not a competent or effective treatment for such diseases 
and conditions as arthritis, sciatica, and neuritis, nor will it cure or 
arrest their progress. The effect of this preparation in such con- 
ditions is limited to a temporary reduction of the pain immediately 
surrounding the area into which the preparation is injected. 

Par. 7. The respondents, by and through the use of the words 
“Research Foundation” as a part of the corporate name “Atlantic 
Research Foundation, Inc.,” on letterheads, circulars, cards and other- 
wise, represent that the corporate respondent “Atlantic Research 
Foundation, Inc.,” consists of a group or association of specialists 
having for their aim the discovery of new facts and theories; their 
correct interpretation from a scientific and technical standpoint; to 
further and promote advancement in knowledge and technique in 
scientific fields, and to conduct research and experiments in that re- 
spect; and that said corporate respondent has been provided with an 
endowment for use in carrying out scientific research. Such repre- 
sentations are false and misleading. In truth and in fact, said re- 
spondent is a commercial enterprise conducted for profit and is not 
engaged in the activities of research as described above and is not 
endowed with funds for carrying on such activities. 

Par. 8. The use by the respondents of the aforesaid statements and 
representations disseminated as aforesaid has had and now has a 
tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
all of such statements and representations are true, and to induce 
a substantial portion of the purchasing public because of such errone- 
ous and mistaken belief to purchase said drug preparation. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission ‘Act, 
the Federal Trade Commission on June 2, 1949, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. Acting upon motion of certain respondents, the 
Commission, by order duly entered herein, dismissed the complaint 
as to all respondents except Reba G. Stern and Loretta McErlain 
acting in their individual capacities. On September 30, 1949, these 
respondents, in their individual capacities, filed their respective 
answers admitting all material allegations of fact set forth in said 

complaint and waiving all intervening procedure and further hearing 
as to said facts. Thereafter, this proceeding regularly came on for 
final hearing before the Commission on said complaint and answers, 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondents Reba G. Stern and Loretta McErlain 
are individuals and were officers of Atlantic Research Foundation, Inc., 
before its dissolution on July 25, 1949. They have their office and 
principal place of business at 3 South Iowa Avenue, Atlantic City, 
N.J. Respondents are now, and for several years last past have been, 
engaged in compounding, advertising, offering for sale, selling, and 
distributing a drug or medicinal preparation under the trade name 
wa ite Hs OL.” 

Par. 2. In the course and conduct of their aforesaid business, re- 
spondents cause, and have caused, their said preparation, when sold, 
to be shipped and transported from their place of business in the State 
of New Jersey to purchasers thereof at their respective points of loca- 
tion in various other States of the United States and in the District of 
Columbia; and maintain, and at all times mentioned herein have 
maintained, a course of trade in said preparation in commerce among 
and between the various States of the United States and in the District 
of Columbia. 


~ 854002—52 39 
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Par. 3. “A. R. F. 501” is compounded as follows: 


CAs Ret Rte Od }Salitue 2. Teepe leet (eft eo dey. pep ee ere 16.00 grams 
Dextros@cdWiaiss PVE =e eee ee eo ee 40.00 grams 
ChlorobutanO an ee ee ee ee eee 5.00 grams 


Dissolve the five (5) grams of chlorobutanol in 800 cc. of water. _Then dissolve 
the A. R. F. 501 salt and the dextrose in 400 cc. of the solution. When dissolved 
add the balance of the water to make 800 ce. Adjust to ph. 7.3. 

After compounding, each 1 cc. ampule contains approximately the 
following: 


Ammonium benzoatei2=_ 2) pen jae ee tee 6.5 milligrams 
Ammoniumisalieylate =4) 42.2.4 fF see 40 milligrams 
Ammonitim=: chloride. = = 2a eee ee eee 2.0 milligrams 
AMMONIUM TOdide. &= Mkts Sie 2 Ses ee ee 0.7 milligrams 
Di-basic ammonium phosphate______----___--- 5.0 milligrams 
@hlorobutanoll 2 2 bs OO Ea eS 6.25 milligrams 
Dextnoses teres terperees Pei ee sy repre ea ee ery, pe 50. milligrams 


Wiatels: Qasr ere te Dente hi A ere ele Bon ee 1000. milligrams 
- Directions for use of this preparation are: . 


The administration of A. R. F. 501 is hypodermic. 

The injection should be intramuscular to obtain best results. 

An intra-venous injection is unnecessary. 

The dose is 1 cc. Each ampule contains a sufficient amount to permit with- 
drawal of 1 ce. 

We have chosen the biceps as the best site for injection. 

Results will be consistent if this method is used. We have observed that when 
injections are made in the locale of greater involvement or pain (knee, foot, 
planter aspect, shoulder or hip), spectacular response to the treatment has fre- 
quently been manifested. I have personally always in so-called neuritie pain 
of arm or shoulder, located a visible tumefaction over the cervical vertebrae 
from third to fifth as a rule, or a tender indurated area. Injection in this site 
gives relief in from two to five minutes, and continues for many hours after. 
The mechanism is probably two-fold. Nerve block, and a correction of the under- 
lying causative factor. In Sciatica my practice is to inject along the course of 
nerve, usually in gluteal area, in affected side. Here, again it is to be noted and 
emphasized that pesplanus is a most common causative factor. Failure to observe 
this state and its proper correction will contribute largely to your loss in obtain- 
ing the desired benefits. 

Norr: Inflammatory areas have been freely and safely injected with excellent 
results. The best results have been obtained from the above method of adminis- 
tration. However, injections may be given daily and increased in amount up to 
4 cc. without danger or reaction, at the discretion of the physician. 


Par. 4. (a) In carrying on their aforesaid business, respondents 
have disseminated and are now disseminating, and have caused and 
are now causing the dissemination of, advertisements concerning their 
said preparation by United States mails and by various other means 
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in commerce as “commerce” is defined in the Federal Trade Commis- 
sion Act; and respondents have also disseminated and are now dis- 
seminating, and have caused and are now causing the dissemination 
of, advertisements concerning their said preparation by various means 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of their preparation in commerce as 
“commerce” is defined in the Federal Trade Commission Act. 

(6) Among and typical of the statements and representations con- 
tained in said advertisements disseminated and caused to be dissemi- 
nated as hereinbefore set forth, by United States mails, in circulars 
and pamphlets, and by other means and methods, are the following: 

May we invite your attention to a remedy for the treatment of arthritis, 
Sciatica and neuritis that is almost specific in this most trying group. 

(ec) Through the use of the foregoing statements and representa- 
tions, which purport to be descriptive of the therapeutic and medicinal 
values of respondents’ said preparation, respondents represent, and 
have represented, that their preparation “A. R. F. 501,” when used 
as directed, is a competent and effective treatment for arthritis, 
sciatica, and neuritis and that said preparation will cure or will arrest 
the progress of said diseases or conditions. 

Par. 5. The aforesaid statements and representations are grossly 
exaggerated, false, misleading, and deceptive. In truth and in fact, 
said preparation is not a competent or effective treatment for such 
diseases or conditions as arthritis, sciatica, and neuritis and will not 
cure or arrest their progress. The use of said preparation, however, 
in such conditions will result in a temporary reduction of pain in the 
area immediately surrounding the point of its injection. 

Par. 6. In the course and conduct of their aforesaid business, the 
respondents adopted as and for one of their trade names “Atlantic 
Research Foundation, Inc.,” under which they formerly carried on 
their business, which said name, including the words “Research 
Foundation,” respondents have used during part of the time herein 
mentioned, in soliciting the sale of and selling their said preparation. 
These words have been used on letterheads, circulars, cards, and other- 
wise, which have been distributed in commerce among and between the 
various states of the United States and the District of Columbia. 
Through the use of the words “Research Foundation” as aforesaid, 
respondents have represented, directly and by implication, that they 
operate or control a group or association of specialists engaged in 
carrying ou and promoting scientific research, experiment, and devel- 
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opment and have been provided with an endowment for use in carry- 
ing out such activities. Said representations are false, misleading, 
and deceptive. In truth and in fact, respondents operate, and have 
operated, a commercial enterprise conducted for profit and are not 
now, and have not, in any manner engaged in scientific research, ex- 
periment, or development and are not, and have not been, endowed 
with funds for carrying on such activities. 

Par. 7. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and representations with respect to their 
medicinal preparation, disseminated as aforesaid, and the use by them 
of the foregoing false, misleading, and deceptive representations in 
their trade name has had, and now has, the capacity and tendency to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such statements, repre- 
sentations, and advertisements are true and to induce a substantial 
portion of the purchasing public, because of such erroneous and mis- 
taken belief, to purchase their preparation “A. R. F. 501.” 


CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answers of re- 
spondents Reba G. Stern and Loretta McErlain, filed by them in their 
capacities as individuals, in which said answers, said respondents ad- 
mit all the material allegations of fact set forth in the complaint and 
waive al] intervening procedure and further hearing as to said facts; 
and the Commission, by order entered herein, having duly dismissed 
the complaint as to all other respondents, and having made its findings 
as to the facts and conclusion that the individual respondents Reba 
G. Stern and Loretta McErlain have violated the provisions of the 
Kederal Trade Commission Act: 

[t is ordered, That the individual respondents Reba G. Stern and 
Loretta McErlain, trading as individuals under their own names or 
under any other name or names, their agents, representatives, and em- 
ployees, directly or through any corporate or other device, in connec- 
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tion with the offering for sale, sale, and distribution of their medicinal 
preparation designated “A. R. F. 501,” or any other preparation or 
preparations of substantially similar composition or possessing sub- 
stantially similar properties, whether sold under the same name or 
under any other names, do forthwith cease and desist from directly 
or indirectly: 

1. Disseminating, or causing to be disseminated, any advertisement 
(a) by means of the United States mails or (0) by any means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement represents, directly or through inference, 

a. That said preparation “A. R. F. 501” constitutes a competent or 
effective treatment, cure, or remedy for such diseases or conditions as 
arthritis, sciatica, or neuritis, or that the use of said preparation will 
arrest the progress of such diseases or conditions or will relieve such 
conditions except to the extent of temporarily relieving pain in the im- 
mediate area surrounding the point of its injection. 

2. Disseminating, or causing the dissemination of, any advertise- 
ment by any means for the purpose of inducing or which is likely to 
induce, directly or indirectly, the purchase in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of said preparation 
which advertisement contains any of the representations. prohibited 
in paragraph 1 hereof. . 

3. Using the words “Research Foundation” or any other word or 
words of similar import or meaning as a trade name; or representing 
through any other means or device or in any manner that. they operate 
or control a group or association of specialists engaged in scientific 
research, experiment, or development. 

Itis further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which they have 
complied with it. 
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In THE MatrrTer oF 
ACE WINDOW SCREEN CO. OF AMERICA, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5687. Complaint, Aug. 11, 1949—Decision, Mar. 3, 1950 


Where a corporation engaged in the manufacture and interstate sale and distribu- 
tion of a coated screen wire designated ‘“Aluma-Kote’— é 

(a) Represented, directly and by implication, through statements on carton 
containers, on invoices, and in advertisements in periodicals, circulars, 
pamphlets and other advertising literature, that said wire was coated with 
pure aluminum and was therefore long lasting, and that tests had shown it 
to be one of the finest grades of screen wire on the market; and 

(b) Represented through the use of the words ‘‘Aluma-Kote” as a term or trade 
name applied to its said product, that the screen was coated with pure alumi- 
num, and through the use of the word “Everlast” in connection therewith, 
that it was a product of special and outstanding durability ; 

The facts being that said product was not coated with pure aluminum, but was 
sprayed with a solution of three-fourths varnish or shellac and one-fourth 
powdered aluminum; such coating, when exposed to the elements, peels off 
or is otherwise destroyed in a relatively short time and does not significantly 
increase the durability of the screen wire to which applied; and no reliable 
tests had been conducted which demonstrated that the product was one of 
the finest on the market, or that the coating thereon had any significant 
effect in increasing its durability ; 

With tendency and capacity to mislead and deceive a substantial number of 
retailers and a substantial portion of the purchasing public, into the erro- 
neous belief that said representations were true, and of thereby inducing 
their purchase of said product; and with result of placing in the hands of 
retailers a means whereby they were enabled to mislead and deceive the 
purchasing public into the erroneous belief that such claims were true: 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the injury and prejudice of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr. George M. Martin for the Commission. 
Mr. Paul P. Preston, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Ace Window 
‘Screen Co. of America, Inc., a corporation, hereinafter referred to as 
respondent, has violated the provisions of said act, and it appearing 
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to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapH 1. Respondent is a corporation with its principal office 
and place of business located at 1634 South Pulaski Road, Chicago 
23, Ill. 

Par. 2. Respondent is now and for more than one year last past 
has been engaged in the manufacture, offering for sale, sale and distri- 
bution of screen wire designated by it as “Aluma-Kote.” Respondent 
causes its said product, when sold to be transported from its aforesaid 
place of business in Illinois to purchasers thereof located in various 
other States of the United States. Respondent maintains, and at all 
times mentioned herein: has maintained, a course of trade in its said 
product in commerce among and between the various States of the 
United States. 

Par. 3. In the course and conduct of its aforesaid business, and for 
the purpose of promoting the sale of its said product in commerce, 
respondent has made certain statements, representations and claims 
concerning said product on the cartons in which the product is deliv- 
ered and on its invoices and by means of advertisements inserted in 
periodicals and in circulars, pamphlets and other advertising litera- 
ture. Among and typical of said statements, representations, and 
claims are the following: 

Aluma-Kote Sereen Wire 

Everlast Aluma-Kote Screen Wire 

Everlast Aluma-Kote is a fine mesh screen wire with a long-lasting aluminum 
coating. This material has been pre-tested and found to be one of the finest 
grades of screen wire on the market today. 

Par. 4. Through the use of the aforesaid claims and representations, 
respondent represented, directly or by implication that its said screen 
wire is coated with pure aluminum and for this reason is long lasting, 
that tests have shown it to be one of the finest grades of screen wire on 
the market. Further, respondent through the use of the trade name 
or term “Aluma-Kote” represented that its said product is coated with 
pure aluminum and through the use of the word “Everlast,” repre- 
sented that said product has exceptional and outstanding durability. 

Par. 5. The foregoing claims and representations are false, mis- 
leading and deceptive. In truth and in fact, said product is not coated 
with pure aluminum but is coated by spraying with a solution of 
approximately three-fourths varnish or shellac and one-fourth 
powdered aluminum. This coating, when exposed to the elements, peels 
off or is otherwise destroyed in a relatively short period of time and 
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the durability or lasting qualities of the screen wire are not signifi- 
cantly increased by said coating. No reliable or authentic tests have 
been made which demonstrate that this product is one of the finest 
grades of screen wire on the market and particularly that the coating 
makes said product durable or long lasting. 

Par. 6. The use by the respondent of the false, misleading and decep- 
tive representations, statements and advertisements herein set forth 
has a tendency and capacity to mislead and deceive a substantial num- 
ber of retail dealers and members of the purchasing public into the 
erroneous and mistaken belief that such statements and representations 
are true and induces a substantial portion of retail dealers and mem- 
bers of the purchasing public because of such erroneous and mistaken 
belief to purchase respondent’s said screen wire. The use by respond- 
ent of these aforesaid representations and statements serves also to 
place in the hands of retail dealers. an instrumentality whereby 
unscrupulous dealers may be enabled to mislead and deceive the pur- 
chasing public into the erroneous and mistaken belief that suc 
representations and statements are true. ; 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury to the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 11, 1949, issued, and sub- 
sequently served, its complaint in this proceeding upon the respondent, 
Ace Window Screen Co. of America, Inc., a corporation, charging it 
with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. On November 23, 1949, 
respondent filed its answer admitting all the material allegations of 
fact set forth in said complaint and waiving all intervening procedure 
and further hearing as to said facts. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on said 
complaint and answer, and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its find- 
ings as to the facts and its conclusion drawn therefrom: 
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ParacrarH 1, Respondent, Ace Window Screen Co. of America, 
Inc., is a corporation with its principal office and place of business 
located at 1634 South Pulaski Road, Chicago, Il]. It is now, and for 
more than 1 year last past has been, engaged in manufacturing, offer- 
ing for sale, selling, and distributing a coated screen wire designated 
“A luma-Kote.” ° 

Par. 2. In the course and conduct of its aforesaid business, re- 
spondent causes, and has caused, its said coated screen wire, when sold, 
to be shipped and transported from its place of business in the State 
of Illinois to purchasers thereof at their respective points of location 
in other states of the United States; and maintains, and at all times 
mentioned herein has maintained, a course of trade in said coated 
screen wire in commerce among and between the various States of the 
United States. 

Par. 3. (a) In carrying on its business as aforesaid, and for the 
purpose of promoting the sale of its coated screen wire in commerce, 
respondent has made, and caused to be made, certain statements, repre- 
sentations, and claims concerning said product. Such statements, 
representations, and claims have appeared, and now appear, on car- 
tons in which said product is delivered, on invoices of respondent, and 
in advertisements inserted in periodicals, circulars, pamphlets, and 
other advertising literature. Among and typical of said statements, 
representations, and claims are the following: 

Aluma-Kote Screen Wire 

Everlast Aluma-Kote Screen Wire 

Everlast Aluma-Kote is a fine mesh screen wire with a long lasting aluminum 
coating. This material has been pre-tested and found to be one of the finest 
grades of screen wire on the market today. 

(6) By and through the use of the aforesaid statements, representa- 
tions, and claims, respondent represents, and has represented, directly 
and by implication, that its said screen wire is coated with pure 
aluminum and that for this reason it is long-lasting, and that tests 
have shown it to be one of the finest grades of screen wire on the 
market. By and through the use of the word “Aluma-Kote” as a 
term or trade name applied to its coated screen wire, respondent rep- 
resents, and has represented, directly and by implication, that its said 
product is coated with pure aluminum, and through the use of the 
word “Everlast”? in connection therewith has represented that it is a 
product of exceptional and outstanding durability. 


s 
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Par. 4. The foregoing statements, representations, and claims are 
false, misleading, and deceptive. In truth and in fact, respondent’s 
coated screen wire is not coated with pure aluminum. A solution 
composed of approximately three-fourths varnish or shellac and one- 
fourth powdered aluminum is sprayed on as a ccating. Such a 
coating, when exposed to the elements, peels off or is otherwise 
destroyed in a relatively short period of time and does not significantly 
increase the durability or lasting qualities of the screen wire to which 
it is applied. No reliable or authentic tests have been conducted 
which prove or demonstrate that respondent’s coated screen wire is one 
of the finest grades of screen wire on the market or that the coating 
thereon has any significant effect in increasing the durability or lasting 
qualities of said product. 

Par. 5. The use by respondent of the aforesaid false, misleading, 
and deceptive statements, representations, and claims has had, and 
now has, the tendency and capacity to mislead and deceive a substantial 
number of retail dealers purchasing respondent’s product for resale - 
and a substantial portion of the purchasing public into the erroneous 
and mistaken belief that said statements, representations, and claims 
are true, and causes a substantial portion of said dealers and of said 
purchasing public, because of such erroneous and mistaken belief, to 
purchase respondent’s coated screen wire. By said acts and practices 
respondent also places in the hands of retail dealers a means and in- 
strumentality whereby they are enabled to mislead and deceive the 
purchasing public into the erroneous and mistaken belief that said 
statements, representations, and claims are true. 


CONCLUSION 


The acts and practices of respondent as herein found are all to the 
injury and prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, Ace Window Screen Co. of America, Inc., a corporation, 
in which answer said respondent admits all the material allegations 
of fact set forth in the complaint and waives all intervening procedure 
and further hearing as to said facts; and the Commission having made 
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its findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That respondent, Ace Window Screen Co. of America, 
Ine., a corporation, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of its coated screen wire 
designated “Everlast Alama-Kote” or any other product of sub- 
stantially similar composition or possessing substantially similar 
properties, whether sold under the same name or any other name or 
names, do forthwith cease and desist from directly or indirectly : 

1, Representing that said screen wire is coated with aluminum. 

2. Representing that the coating on said screen wire materially 
increases its durability or lasting qualities. 

3. Representing that any tests have been conducted to prove or 
demonstrate that said screen wire is one of the finest grades of screen 
wire on the market or that the coating thereon has any significant 
effect in increasing the durability or lasting qualities thereof. 

4. Using the word “Aluma-Kote” or any other word or words of 
similar import or meaning, either alone or in combination with any 
other word or words, to designate, describe, or refer to screen wire or 
any other similar product which is not, in fact, coated with aluminum. 

It is further ordered that the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MATTER OF 


ELIZABETH Y¥. COUNCILL DOING BUSINESS AS BAKER 
POTTERY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5706. Complaint, Oct. 26, 1949—Decision, Mar. 3, 1950 


Where an individual with place of business in Salisbury, N. C., engaged in the 
interstate sale and distribution of chinaware, earthenware, and other kinds 
of pottery through traveling salesmen whose orders were forwarded by 
her to one of several Ohio pottery factories, and filled by shipment to the 
purchaser under her trade name— 

Represented that she owned, controlled, or operated factories in which her 
products were made, and maintained offices at locations elsewhere than in 
Salisbury, through letterheads on which were printed, in connection with 
her said trade name, the words “Southern Office: Salisbury, North Caro- 
lina,’ and through use of a printed invoice form bearing same legend, and 
the words “Factories: Sebring, Ohio; Scio, Ohio; Minerva, Ohio; Salem, 
Ohio; 

When in fact she was a jobber only, had always purchased her products from 
others and resold them, and maintained no office other than that in 
Salisbury ; 

With tendency and capacity to mislead and deceive a substantial number of 
retail dealers—among whom a substantial portion prefers to deal directly 
with manufacturers in the belief that better prices and service and other 
advantages may thus be obtained—and thereby to cause them to purchase 
substantial quantities of her products: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and constituted unfair and deceptive acts 
and practices in commerce. : 


Mr. Edward F. Downs for the Commission. 
Linn & Shuford, of Salisbury, N. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Elizabeth Y. Councill, 
doing business as Baker Pottery Co., hereinafter referred to as re- 
spondent, has violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 
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ParacraPH 1. Respondent, Elizabeth Y. Councill, is now and since 
about 1940, has been, engaged as a jobber in the business of selling 
chinaware, earthenware, and other pottery of various kinds. Her 
place of business is Room 417, Wachovia Bank Building, Salisbury, 
N.C. 

Par. 2. Respondent causes and has caused such pottery when sold 
to be shipped from factories in the State of Ohio, where it is made 


_ and where respondent purchases it, to the puchasers thereof, many of 


whom were and are located in States of the United States ite than 
the points of origin of such shipments. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said chinaware, earthenware, and other 
pottery of various kinds in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of her business as aforesaid, re- 
spondent sells and has sold the usual line of domestic pottery to 
retailers in various assortments principally through the agency of 
traveling salesmen or solicitors whose practice is and has been to secure 
orders for thesame. Such orders are then sent to respondent’s place of 
business where they are typed up on order blanks and forwarded by 
respondent to one of several pottery factories located in the State of 
Ohio. Upon receipt of the order the factory fills it, making shipment 
to purchasers in respondent’s trade name, Baker Pottery Co. 

Par. 4. It is and has been the practice of respondent to use stationery, 
in soliciting orders and in her general business correspondence, on 
which is printed the words “Southern Offices: Salisbury, North Caro- 
lina,” and to use a printed invoice form on which appears, among 
other things, “The Baker Pottery Company,” “Southern Office: Sal- 
isbury, North Carolina,” and “Factories: Sebring, Ohio, Scio, Ohio, 
Minerva, Ohio, Salem, Ohio.” 

Par. 5. Respondent, through the use of the said statements appear- 
ing on the stationery and invoice forms, represents and has represented 
that she has more than one office and that she owns, operates, and 
controls factories located in the State of Ohio. 

Par. 6. The representations of respondent as aforesaid are false, 
misleading, and deceptive in that respondent has had and now has only 
one office or place of business and neither owns, controls nor operates 
and has never owned, controlled, nor operated any factory or pottery 
wherein the products sold by her were or are made. On the contrary, 
it is and has been her practice to purchase such products from others 
for resale to the purchasing public. 
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Par. 7. A substantial portion of retailers have a preference for 
dealing direct with a factory and manufacturer of merchandise, such 
preference being based upon the belief that better prices and service 
and other advantages result from such dealings. 

Par. 8. The use by respondent of the foregoing false, misleading and 
deceptive representations, has had and now has the tendency and ca- 
pacity to mislead a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such representations are and - 
were true, and to induce a substantial portiton of the purchasing 
public, because of such mistaken and erroneous belief, to purchase the 
merchandise sold by respondent. 

Par. 9. The aforesaid acts and practices of respondent, as herein al- 
leged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Revort, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 26, 1949 issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Kshzabeth Y. Councill, doing business as Baker Pottery Co., charging 
her with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of that act. After the filing by respond- 
ent of her answer to the complaint, a stipulation of facts was entered 
into between respondent and counsel supporting the complaint wherein 
it was stipulated and agreed that the facts set forth in such stipulation 
might be taken as the facts in his proceeding, and that the Commission 
might proceed upon such statement of facts to make its report, stating 
its findings as to the facts and its conclusion based thereon, and might 
enter its order disposing of the proceeding without hearings or other 
intervening procedure. Thereafter, the proceeding regularly came 
on for final consideration by the Commission upon the complaint, 
answer and stipulation, and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that the 
proceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion based thereon. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. The respondent, Elizabeth Y. Councill, is now, and 
for a number of years last past has been, engaged in the sale of china- 
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ware, earthenware, and various other kinds of pottery, with her place 
of business located in Salisbury, N. C. 

Par. 2. Respondent causes and has caused her pottery, when sold, 
to be shipped from factories in the State of Ohio where it is made 
and where respondent purchases it, to the purchasers thereof, many 
of whom are located in States of the United States other than the 
State of origin of such shipments. Respondent maintains and has 
maintained a course of trade in her products in commerce among and 
between various States of the United States and in the District of 
Columbia. , 

Par. 3. Respondent sells most of her pottery through the medium 
o% traveling salesmen or solicitors who obtain orders for it. Such 
orders are then sent to respondent’s place of business where they are 
typed on order blanks and forwarded by respondent to one of several 
pottery factories located in the State of Ohio. Upon receipt of the 
order the factory fills it, making the shipment to the purchaser under 
respondent’s trade name, Baker Pottery Co. 

Par. 4. In her general business correspondence it has been the 
practice of respondent to use letterheads on which are printed, in 
connection with the respondent’s trade name, the words “Southern 
Office: Salisbury, North Carolina.” Respondent also uses a printed 
invoice form on which there appears, in connection with respondent’s 
trade name, the legend quoted above‘and also the words “Factories: 
Sebring, Ohio; Scio, Ohio; Minerva, Ohio; Salem, Ohio.” 

Par. 5. Through the use of the words and legends quoted above 
respondent has represented that she owns, controls or operates fac- 
tories in which her products are made, and that she maintains offices 
at locations other than her place of business in Salisbury, N. C. Ac- 
tually, respondent is a jobber only; she has never owned, controlled or 
operated any factory or manufacturing plant. It has always been 
her practice to purchase her products from others and to resell them 
as set forth above. Nor does respondent maintain any office other 
than that in Salisbury, N. C. 

Par. 6. There is a preference on the part of a substantial portion 
of retail dealers for dealing directly with manufacturers of mechan- 
dise, such preference being due to the belief on the part of such dealers 
that thereby better prices and service and other advantages may be 
obtained. 

Par. 7. The use by respondent of the misleading representations 
set forth above has the tendency and capacity to mislead and deceive 
a substantial number of retail dealers with respect to respondent’s 
identity and business status, and the tendency and capacity to cause 
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such dealers to purchase substantial quantities of respondent’s prod- 
ucts as a result of the erroneous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of respondent as herein found are all to the 
prejudice of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
and a stipulation of facts entered into between respondent and’ coun- 
sel supporting the complaint, and the Commission having made its 
findings as tothe facts and its conclusion that respondent has violated 
the provisions of the Federal Trade Commission Act: 

It is ordered, That respondent, Elizabeth Y. Councill, doing busi- 
ness under the name Baker Pottery Co., or under any other name, 
and her agents, representatives and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale and distribution of pottery products in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

Using in connection with respondent’s trade name the word “Fac- 
tories” or the words “Scuthern Office”; or otherwise representing, 
directly or by implication, that respondent manufactures the products 
sold by her or that respondent maintains any office other than that 
located in Salisbury, N. C. 

lt is further ordered That respondent shall, within 60 days after 
the service upon her of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which she 
has complied with this order. 
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In THE Matrer or 
W. L. ABT 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5455. Complaint, July 25, 1946—Decision, Mar. 8, 1950 


Where an individual engaged in the interstate sale and distribution of nine food 
and drug products designated Tasty Soup Mix, Erbecell, Garlic-Tabs, Laxa- 
Tabs, Carrot Tabs, Mucin Oide, Iron-X, Vitamin B Ration and Wheatex-B; 

In advertising his said preparations through circulars entitled ‘Presenting 10 
Dietary Aids to Health and Vigor’ and “Break the Chains that Sap your 
Health,” sent to food stores dealing in his products for distribution to the 
public, and through advertisements in the magazines “Vita Health News,” 
“Foods for Health and Enjoyment” and ‘“Nature’s Path”, and otherwise, 
directly and by implication— 

(a) Falsely represented that his “Tasty Soup Mix” would “energize” the eater 
by increasing the capacity for exertion in some manner other than supplying 
nutrition, through the statement “* * * a delightful soup mix that 
nourishes and energizes” ; 

(0) Falsely represented that his ‘‘Erbecell’ would relieve the discomfort of 
dyspepsia and griping bowels; when in fact it had no more than a limited 
effect in the relief of flatulence; 

(c) Falsely represented that ‘“Garlic-Tabs” were an effective treatment for the 
symptoms of some types of high blood pressure; would relieve the associated 
symptoms of dullness, fatigue, nervousness, dizziness, ringing in the ears, 
and throbbing in the head; make abnormal blood normal; and impart vim 
and vigor; that it possessed tonic qualities and would reduce “intestinal 
putrefaction” ; and that one was benefited by reducing such “‘putrefaction” ; 

The facts being said ‘“‘Garlic Tabs” possessed no other therapeutic or tonic prop- 
erties than those of a carminative agent; reduction of ‘“‘intestional putrefac- 
tion” of food, which is a normal part of the digestive process, would be highly 
detrimental; and accepted treatment for abnormal putrefaction is to elimi- 
nate the material itself; and said tabs would be wholly without effect for 
either ; 

(d) Falsely represented that as a consequence of the use of “Laxa-Tabs” the 
bowels would regularly evacuate themselves without assistance; that they 
induced the natural bowel movements, and were “natural” regulators and 
eliminants; that their action was prompt and non-irritating; that they 
possessed tonic and astringent properties; and that the longer they were 
used the less they would be needed ; 

(€) Falsely represented that their “Carrot-Tabs’’ were an aid to digestion, 
possessed antiseptic qualties, and would limit or reduce putrefaction changes 
in the body to the benefit of the user; and that their ‘‘Mucin-Oide” was 
soothing to nervous or irritated stomachs, would palliate the pain incident 
to peptic ulcers or gastritis, and form a protective coating of the stomach 
which protected it against stomach acids; 
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(f) Represented that a deficiency of iron in the system might produce anemia 
and result in impaired energy, unnatural thinness, impaired power and weak 
resistance to disease, and that such anemia and the said manifestations 
thereof would be cured or substantially benefited by the use of “Iron-X”, 
taken as directed ; 

The facts being that in the relatively rare cases in which conditions above set 
forth are due to iron deficiency, effective therapy requires an iron dosage 
far greater than is provided by said “Iron-X” ; 

(g) Represented that fatigue, irritability, nervousness, lack of vitality, lack of 
appetite, digestive disturbances and graying of the hair are due to de- 
ficiences in various components of the Vitamin B-Complex and would be 
cured or substantially benefited by the use of “B-Ration”; that, taken as 
directed, it would supply the normal daily adult requirements of Vitamin 
B-Complex, supply the user with 1000 International units per day of the 
components thereof, assure the user against dietary deficiency therein and 
contribute to body health, vitality and well-being; and that it would promote 
the tone of the intestinal muscles and help to digest carbohydrates, and that 
all persons would be benefited by taking it; 

The facts being that in the infrequent cases in which aforesaid ailments are 
attributable to a deficiency in said Complex, they would not be substantially 
benefited by the use of “B-Ration’’, since effective vitamin therapy requires 
a dosage far greater than is provided by said product; with the exception of 
Vitamin B;, none of its components are measured in terms of “International 
Units”, and the product cannot be described in terms of such units; used as 
directed it assures only against deficiency in Vitamins Bi and B:2; and its 
only value is aS. a dietary supplement to persons whose usual diet is deficient 
in one or more of its components; ; 

(h) Represented that nervousness, constipation, loss of appetite and consequent 
listlessness are due to deficiencies in Vitamin B-Complex, iron, calcium or 
phosphorous, and would be cured or substantially benefited by the use of 
“Wheatex-B”; that said product contained therapeutically significant 
amounts of said Complex and minerals, and that by its use the capacity for 
exertion would be increased in some manner other than by supplying nutri- 
tion ; and that all persons would be benefited by taking it ; 

The facts being that in the relatively rare cases in which the above conditions 
are due to such a deficiency, they would not be cured or substantially benefited 
by the use of said product, which does not contain said Complex or minerals 
in therapeutic amounts, and its only value is as a dietary supplement in 
cases of deficient diet; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that said advertisements were 
true, and thereby induce its purchase of said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


As respects the charge in the complaint that the use of the preparation “Laxa- 
Tabs,” as an irritant laxative—which contained senna and rhubarb root—was 
not always safe and harmless to all individuals, used under prescribed or 
customary conditions, the Commission, subsequent to the issuance of the 
complaint, administratively determined that the potential danger resulting 
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from the use of such preparations under such conditions are not of sufficient 
Seriousness to justify a requirement that the respondent affirmatively dis- 
close in advertising all facts material with respect to the consequences which 
might result from its use; and therefore no findings of facts were made with 
respect thereto. 


_In said proceeding the record contained no evidence with respect to the charges 
in the complaint concerning the product “‘Papaya-Lets,” and consequently no 
findings of facts in regard thereto were made. 

Before Ur. Everett F. Haycraft, trial examiner. 
Mr. Randolph W. Branch for the Commission. 
Kegan & Kegan, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that W. L. Abt, an in- 
dividual, hereinafter referred to as respondent, has violated the pro- 
visions of said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

ParacrarH 1. Respondent, W. L. Abt, is an individual with an office 
and principal place of business at 188 West Randolph Street, Chicago, 
Ill. He trades and does business under his own name, and also the 
names Abt Laboratories, Abt Institute, Abt Products, Abt Institution 
of Natural Therapy, and Abt Products Co, 

Par. 2. Respondent is now, and has been for more than 2 years last 
past, engaged in the business of selling and distributing various food 
and drug products, as “food” and “drug” are defined in the Federal 
Trade Commission Act. 

The designations used by respondent for the said products, and the 
formulas and directions for use thereof, are as follows: 

Designation: ‘Tasty Soup Mix” 

Formula: Dehydrated Okra, Parsnips, Turnips, Celery, Kelp, Carrots, Leek, 
Rutabaga, Tomatoes, Beans, Parsley, Soya Beans, Potatoes, potato 
peelings, wheat germ, salt. 

Directions: Use to make soup by adding water, or on salad, in salad dressing 

; or on buttered bread or toast. 

Designation: “Erbecell” 


Formula: Golden Seal Root, Fennel Seed. 
Directions: One tablet before noon and evening meals. 


Designation: ‘“Garlic-Tabs” 
Formula: Garlic, Parsley. 
Directions: 1 or 2 tablets twice a day just before meal time. 
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Designation: 


Formula: 


Directions: 


Designation: 
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Directions: 
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“Papaya-Lets” 

Papain (2% grains), Alfalfa. 

1 or 2 tablets after each meal. 


“Laxa-Tabs” 

Powdered dehydrated Okra, Irish Moss, Parsley, Rhubarb Stalk 
and Root, Senna and Asparagus. Hach tablet contains 8 grains. 
Adults 2 tablets with evening meal, 2 upon retiring. Infants and 
small children, as prescribed by physician. 


“Carrot Tabs” 
Dehydrated Kaw Carrots—each tablet contains 7 grains. 
Four tablets twice a day just before mealtime. 


“Mucin-Oide” 
Okra, Persimmon, Alfalfa, Celery Root. 
4 tablets before meals, 3 times a day. 


“Tron-X”’ 

Alfalfa, Carrot Leaves, Sea Dulce, Mustard Greens, Parsley, 
Turnip Leaves, Water Cress, Ferrie Citrate (organic). Each 
Tablet contains 10 grains of organic iron. 

Adults, one to four tablets daily (Two with noon meal, one or 
two with evening meal.) 

Children under five, one tablet daily with noon or evening meal. 


“Vitamin B Ration” 

Vitamin B,, 85 U.S. P. units 
Riboflavin (Bz or G), 250 gamma 
Niacin, 250 gamma 

Pyridoxine (Be), 42 gamma 
Pantothenic Acid, 185 gamma 
Five or six tablets daily. 


Another formula for “Vitamin B Ration”: 


Wilta mii B Soe met Meee toe OE nO gt 250 micrograms 
Vitamins ot = 2h i Le Se es Be A A Bo ee 500 micrograms 
Walbamatin geese. Ws ete bee a ee ee LS 42 micrograms 
PantOUNeHIG WACOM eerste skate eee re hee ey pee 115 micrograms 
Niacitire 3s ee 2 A SOURS) eT EO Det Tb 250 micrograms 


plus all other B-complex factors. 
The directions for this formula are: 


“Four tablets daily will supply the daily minimum requirements of both 
Vitamin B: and B,” 
“Wheatex-B”’ 
Natural Wheat Germ 
One or more tablespoons daily. 


Designation: 
Formula: 
Directions: 


Respondent causes the said products, when sold, to be transported 
from his place of business in the State of Illinois to purchasers thereof 
located in other States of the United States and in the District of 
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Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in his said products in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of his business, respondent, sub- 
sequent to March 21, 1938, has disseminated and caused the dissemina- 
tion of certain advertisements concerning his said products by the 
United States mails and by various means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, for the purpose of 
inducing and which were likely to induce, directly or indirectly, their 
purchase, including, but not limited to, certain circulars entitled “Pre- 
senting 10 Dietary Aids to Health and Vigor” and “Break the Claims 
that Sap your Health,” sent by respondent to food stores in various 
States of the United States which deal in his products, for distribution 
to members of the public, and advertisements in “Vita Health News” 
magazine, January 1942 and March and April 1944 issues, “Foods 
for Health and Enjoyment” magazine, May 1948 issue, and “Nature’s 
Path” magazine, May 1944 issue, all of which magazines are distributed 
by the United States mails, and by other means in commerce as “com- 
merce” is defined in the Federal Trade Commission Act; and respond- 
ent has disseminated and caused the dissemination of advertisements 
concerning his said products by various means including, but not 
limited to, the circulars and advertisements referred to above, for the 
purpose of inducing and which were likely to induce, directly or 
indirectly, the purchase of his said products in commerce as “com- 
merce” is defined in the Federal Trade Commission Act. 

Par. 4. Among the statements and representations contained in the 
said advertisements disseminated as aforesaid with respect to “Tasty 
Soup Mix,” and specifically in the circular “Presenting 10 Dietary 
Aids to Health and Vigor,” is the following: 


* * * 9 delightful soup mix that nourishes and energizes. 


Par. 5. Through the use of the advertisements containing the state- 
ment and representation hereinabove set forth in paragraph 4, and 
others similar thereto not specifically set out herein, respondent has 
represented, directly and by implication, that his “Tasty Soup Mix” 
will “energize” the eater by increasing the capacity for exertion in some 
manner other than supplying nutrition. 

Par. 6. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact “Tasty Soup Mix” pos- 
sesses no “energizing” properties beyond those of a nutrient. 
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Par. 7. Among the statements and representations contained in the 
said advertisements disseminated as aforesaid with respect to “Erbe- 
cell,” and specifically in the circular “Presenting 10 Dietary Aids to 
Health and Vigor” and in the advertisement in “Foods for Health and 
Enjoyment,” May 1948 issue, are the following: 

* * *® to relieve the discomfort of dyspepsia—or griping bowel. 

Anyone who knows the true value of Golden Seal and Fennel to dyspepsia suf- 
ferers will appreciate Erbecell. 

Par. 8. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 7, and 
others similar thereto not specifically set out herein, respondent has 
represented, directly and by implication, that “Erbecell” will relieve 
the discomfort of dyspepsia and griping bowls. 

Par. 9. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact “Erbecell” will not 
relieve the discomfort of dyspepsia or griping bowels. The only value 
of the preparation is for flatulence, where it has a limited effect. 

Par. 10. Among the statements and representations contained in 
said advertisements, disseminated as aforesaid, with respect to “Garlic- 
Tabs” and specifically in the circular “Presenting 10 Dietary Aids to 
Health and Vigor,” and in the advertisements in “Vita Health News,” 
March and April 1944 issues, are the following: 


Sufferers from some types of high blood pressure have found garlic an effec- 
tive normalizer. 


Also known to reduce intestinal putrefaction. 
Results observed for relief ov: 


Dulliness Fatigue 
Nerves Dizziness 
Har Ringing Head throbs 


associated with high blood pressure. 

Observe the effects it has as a blood normalizer and builder upper. 

Feel more fit. Take Garlic-Tabs. 

Par. 11. Through the use of the advertisements containing the 
statements and representations hereinbefore set forth in paragraph 
10 and others similar thereto not specifically set out herein, respond- 
ent has represented, directly and by implication, that “Garlic-Tabs” 
are an effective treatment for high blood pressure; will relieve the asso- 
ciated symptoms of dullness, fatigue, nervousness, dizziness, ringing in 
the ears, and throbbing in the head; will make abnormal blood normal, 
and impart vim and vigor; that said product possesses tonic qualities 
and will reduce “intestinal putrefaction”; that one is benefited by 
reducing “intestinal putrefaction.” 
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Par. 12. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact “Garlic-Tabs” are not 
an effective treatment for hypertension or will they relieve any of its 
associated symptoms. They have no effect whatever upon abnormal 
blood conditions, nor will they increase vim or vigor. They possess 
no tonic properties nor any therapeutic properties except as a carmina- 
tive agent. “Intestinal putrefaction” of food is a normal part of 
the digestive process and its reduction would be highly detrimental. 
In the presence of a disease condition there may be an abnormal putre- 
faction in the intestine for which the accepted treatment is to eliminate 
the material itself and not to “reduce putrefaction,” for either of which 
“Garlic-Tabs” would be wholly without effect. 

Par. 18. Among the statements and representations contained in 
said advertisements, disseminated as aforesaid with respect to 
“Papaya-Lets,” and specifically in the circular “Presenting 10 Dietary 
Aids to Health and Vigor,” and in the advertisement in “Nature’s 
Path,” May 1944 issue, are the following: 

Marvelous for sour stomach, poor digestion, gas pains. 

Papaya-Lets contains 2% full grains of papain, a digestive ferment from papaya 
melons, 

Papain is capable of digesting up to 3000 times its own weight of protein. 

For digestive relief, try Papaya-Lets. : 

Par. 14. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 13 and 
others similar thereto not specifically set out herein, respondent has 
represented, directly and by implication, that “Papaya-Lets” are of 
value in the treatment of and for the relief of sour stomach, poor 
digestion, indigestion and gas pains, and that papain acts in the body 
as a digestant of protein. 

Par. 15. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact “Papaya-Lets” are of 
no therapeutic value in the treatment of the causes of or in the relief of 
any ailment of the digestive system or the symptoms thereof, includ- 
ing sour stomach, poor digestion, indigestion and gas pains. Papain 
possesses the power to digest protein under certain conditions, but 
these conditions do not obtain in the human body. 

Par. 16. Among the statements and representations contained in 
said advertisement, disseminated as aforesaid, with respect to “Laxa- 
Tabs,” and specifically in the circular “Presenting 10 Dietary Aids to 
Health and Vigor,” in the advertisement in “Foods for Health and 
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Enjoyment,” May 1943 issue, and in the circular “Break the Chains 
That Sap Your Health,” are the following: 

The new modern way to regularity. 

Works gently *" -*0"*. 

* * * ginatural regulator * * *. ’ 

The more you take, the less you need. 

Natural eliminant for the bowel. 

* * * the gentle, natural action of Dr. Abt’s Laxa-Tabs. 

Compounded from 7 natural vegetables, known for their tonic, astringent and 
laxative properties. 

Laxa-Tabs furnish a gentle activator for the torpid bowel. 

Par. 17. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 16, and 
others similar thereto not specifically set out herein, respondent has 
represented, directly and by implication, the “Laxa-Tabs” are an 
effective treatment for the underlying causes of constipation, and that 
as a consequence of their use the condition of the bowels will be such 
that they will regularly and spontaneously evacuate themselves with- 
out assistance; that the bowel movements which they induce are 
“natural,” and that they are “natural” regulators and eliminants; that 
their action is gentle and nonirritant; that they possess tonic and 
astringent properties, and that the longer they are used the less they 
will be needed. 

Par. 18. The said advertisements are misleading in material re- 
spects, and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact “Laxa-Tabs” 
are not an effective treatment for the underlying causes of constipa- 
tion. Their use will not promote or induce such a condition of the 
bowels that they will regularly and spontaneously evacuate themselves. 
The bowel movements which they induce are not natural but artificial, 
and they are neither a natural eliminant nor a natural regulator. 
Said preparation contains senna and rhubarb root, both of which are 
irritant laxatives, and the action of “Laxa-Tabs” is neither gentle nor 
nonirritant. They possess no tonic properties, and their astringent 
properties are insignificant. 

Par, 19. The said advertisements of “Laxa-Tabs” are further mis- 
leading and constitute “false advertisements,” as that term is defined 
in the Federal Trade Commission Act, for the reason that they fail to 
reveal facts material in the light of the representations set forth in 
said advertisements and material with respect to the consequences 
which may result from the use of said preparation under the conditions 
prescribed in said advertisements or under such conditions as are 
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customary or usual. In truth and in fact, this preparation is an 
irritant laxative, and is potentially dangerous when taken by one 
suffering from abdominal pains, nausea, vomiting or other symptoms 
or appendicitis. 

Par. 20. Among the statements and representations contained. in 
said advertisements, disseminated as aforesaid, with respect to 
“Carrot-Tabs,” and specifically in the circular “Presenting 10 Dietary 
Aids to Health and Vigor” is the following: 

Carrots—serve many as a digestive aid and is known to possess “antiseptic” 
qualities which help limit putrefactive changes in the body. A real health help 
to nutrition. 

Par. 21. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 20, and 
others similar thereto not specifically set out herein, respondent has 
represented, directly and by implication, that “Carrot-Tabs” are an 
aid to digestion, possess antiseptic qualities and will limit or reduce 
“putrefactive changes” in the body to the benefit of the user. 

Par. 22. The said advertisements are misleading in material re- 
spects, and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact “Carrot-Tabs” 
are not an aid to digestion nor do they possess antiseptic properties. 
They are of no therapeutic value where there is a putrescent condition 
of body tissue, either present or potential. The putrefaction of food 
in the intestine is a normal part of the digestive process and its reduc- 
tion would be highly detrimental. In the presence of a disease con- 
dition there may be an abnormal putrefaction in the intestine for 
which the accepted treatment is to eliminate the material itself and 
not to “reduce putrefaction,” for either of which “Carrot-Tabs” would 
be wholly without benefit. 

Par. 23. Among the statements and representations contained in 
said advertisements, disseminated as aforesaid, with respect. to 
“Mucin-Oide” and specifically in the circulars “Break the Chains that 
Sap Your Health” and “Presenting 10 Dietary Aids to Health and 
Vigor,” and the advertisement in “Foods for Health and Enjoyment,” 
May 1943 issue, are the following: 


Kind to nervous, irritated stomachs. 

Peptic Ulcers, Gastritis. To help control the pains of peptic ulcers and gastritis. 

* * * forms a protective coating against the hydrochloric acid of the 
stomach, often relieves irritated membranes and aids in binding excess stomach 
acids. 

Par. 4. Through the use of the advertisements containing the state- 


ments and representations hereinabove set forth in paragraph 28, and 
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other similar thereto not specifically set out herein, respondent has 
represented, directly and by implication, that “Mucin-Oide,” is sooth- 
ing to nervous or irritated stomachs, will palliate the pain incident 
to peptic ulcers or gastritis and forms a protective coating of the 
stomach which protects it against stomach acids. 

Par. 25. The said advertisements are misleading in material re- 
spects, and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact “Mucin-Oide” 
will not soothe “nervous” or irritated stomachs. Taken as directed 
it will afford no significant relief to the pain incident to peptic ulcers 
or gastritis. It will not neutralize stomach acids, and the amount of 
protective mucilaginous substance which is available for deposit on 
the stomach wall is insignificant. 

Par. 26. Among the statements and representations contained in 
said advertisements, disseminated as aforesaid with respect to “Iron- 
X,” and specifically in the circulars “Presenting 10 Dietary Aids to 
Health and Vigor” and “Break the Chains that Sap Your Health,” 
are the following: 

Lack of Iron in the blood may cause simple anemia, impaired energy, * * * 
It takes iron to make rich red blood. 

Iron * -* * lJLack of it causes simple anemia, which results in poor energy, 
unnatural thinness, pallor and weak resistance to disease. 

Par. 27. Through the use of the advertisements containing the state- 
ments and representations hereinabove set. forth in paragraph 26, 
and others similar thereto not specifically set out herein, respondent has 
represented, directly and by implication, that impaired energy, un- 
natural thinness, pallor and weak resistance to disease are due to 
anemia caused by a deficiency of iron in the system, and that such 
anemia and the said manifestations thereof will be cured or substan- 

tially benefited by the use of “Iron-X,” taken as directed, and that from 
_ the presence of such conditions the existence of a deficiency in iron 
can be determined by the general public with a reasonable degree of 
certainty. 

Par. 28. The said advertisements are misleading in material re- 
spects, and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact the causes of 
impaired energy, unnatural thinness, pallor and weak resistance to 
disease are numerous, and these conditions are only infrequently due 
to an iron deficiency and subject to correction or improvement by its 
use. In the relatively rare cases where the said conditions are due to 
iron deficiency, adequate and effective therapy by the use of iron re- 
quires a dosage far greater than is provided by respondent’s prepara- _ 
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tion, taken as directed, and such iron deficiency, and its manifestations, 
will not be cured or substantially benefited by the use of “Iron--X” as 
directed. It is impossible for members of the general public, from the 
common symptoms to which respondent refers, to determine the exist- 
ence of a deficiency in iron with any reasonable degree of certitude. 

Par. 29. Among the statements and representations contained in 
said advertisements, disseminated as aforesaid, with respect to “B- 
Ration,” and specifically in the advertisement in “Vita Health News,” 
January 1942 issue, and the circulars “Presenting 10 Dietary Aids to 
Health and Vigor,” and “Break the Chains that Sap your Vigor,” are 
the following: 


Gain * * * Retain * * * Health with Dr. Abt’s Dietary Aids. 

Have you a hidden hunger for the B vitamins? Then let B-Ration be your 
body builder. Don’t allow a shortage in your system to make you tired, irritable, 
nervous, cause lack of appetite or possible gastro-intestinal disturbances when 
1000 International units per day will go a long way in helping you capture perma- 
nent vitality. 

To promote intestinal muscle tone, help restore jaded appetite, return vitality 
to your system and contribute to an above average nutritional condition, buy the 
natural Vitamin B Complex, B-Ration. 

It contains * * * pyrodoxine, pantothenic acid * * * all necessary 
for body building. 

Vitamin B tends to aid the nerves and appetite, help digest carbohydrates. 
Abt’s Vitamin B Ration contains * * * 1385 gamma of Pantothenia (some- 
times called the “anti-gray hair factor’). 

Vitamin B is not merely one vitamin, but actually several vitamins, known as 
B-Complex, * * * 65 tablets daily supply the normal daily requirement of 
Vitamin B. 

Be sure of your health—hbe sure of the vitamins and minerals you take. Join 
the thousands who depend on Abt products. 

Par. 30. Through the use of the advertisements and representations 
containing the statements and representations hereinabove set forth 
in paragraph 29, and others similar thereto not specifically set out 
herein, respondent has represented, directly and by implication, that 
fatigue, irritability, nervousness, lack of vitality, lack of appetite, di- 
gestive disturbances and changing of the color of the hair to gray are 
due to deficiencies in various components of the vitamin B-complex, 
and will be cured or substantially benefited by the use of “B-Ration”; 
that from the presence of said conditions the existence of a deficiency 
in Vitamin B-complex can be determined by members of the general 
public with reasonable certitude; that “B-Ration,” taken as directed, 
will supply the normal daily adult requirement of Vitamin B-com- 
plex, will supply the user with 1,000 international units per day of 
the components of vitamin B-complex, assure the user against dietary 
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deficiency in vitamin B-complex, and contribute to bodily health, 
vitality and well-being ; that it will promote the tone of the intestinal 
muscles and help to digest carbohydrates and that all persons will 
be benefited by taking it. 

Par. 31. The said advertisements are misleading in material re- 
spects, and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact the causes of 
fatigue, irritability, nervousness, lack of vitality, and lack of appetite 
‘are numerous and they are only infrequently attributable to a defi- 
ciency in vitamin B-complex. When due to such deficiency they will 
not be cured nor substantially benefited by the use of “B-Ration,” since 
effective and adequate vitamin thereapy requires a dosage far greater 
than is provided by respondent’s product, taken as directed. “B- 
Ration,” taken as directed, gives the user the minimum daily adult 
requirement of vitamins B, and B., and smaller amounts of the other 
components of the B-complex but in such amounts it is of no 
therapeutic value in the correction or relief of developed symptoms 
of vitamin deficiency. It is impossible for members of the general 
public, from the common symptoms to which respondent refers, to 
determine the existence*of a deficiency in vitamin B-complex with 
any reasonable degree of certitude. “B-Ration” has no effect on gray- 
ing hair. With the exception of vitamin B,, none of the components 
of “B-Ration” are measured in terms of “international units,” and 
“B-Ration” cannot be described in terms of such units. The product, 
used as directed, will not assure against dietary deficiency in B-com- 
plex, but only against deficiency in vitamins B, and B,. The prod- 
uct will not promote better tone in the intestinal muscles nor does it 
function in connection with the digestion of carbohydrates. The 
product possesses no therapeutic properties, and its only value is as 
a dietary supplement to persons whose usual diet is deficient in one 
or more of its components; it is impossible for members of the gen- 
eral public to determine the existence of such deficiencies with any 
reasonable degree of certainty. 

Par. 32. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to 
“Wheatex-B” and specifically in the circular “Presenting 10 Dietary 
Aids to Health and Vigor” is the following: 


Gain ... Retain ... Health with Dr. ABTS Dietary Aids 

A splendid energy “lift”. ... If nervousness, constipation, lost appetite keep 
you all “fagged out” perhaps your diet is low in Vitamin B and minerals. This 
delicious wheat germ food gives you the bracing Vitamin B complex, together 
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with blood and body building minerals—iron, calcium, phosphorous. Discover 
New Wheatex-B. It’s new LIFE for you! 

Par. 33. Through the use of the advertisements containing the state- 
ments and representations hereinbefore set forth in paragraph 32 and 
others similar thereto not specifically set out herein, respondent has 
represented, directly and by implication, that nervousness, constipa- 
tion, lost appetite and consequent listlessness are due to deficiencies in 
vitamin B-complex, iron, calcium or phosphorous, and will be cured 
or substantially benefited by the use of “Wheatex-B,” that from the 
presence of such conditions the existence of a deficiency in vitamin B- 
complex, iron, phosphorous or calcium can be determined by members 
of the general public with reasonable certitude; that said product con- 
tains therapeutically significant amounts of vitamin B-complex, iron, 
calcium and phosphorous; that by its use the capacity for exertion will 
be increased in some manner other than by supplying nutrition, and 
that all persons will be benefited by taking it. 

Par. 34. The said advertisements are misleading in material respects, 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact ‘““Wheatex-B” possesses 

-no “energizing” properties beyond those of a nutrient. The causes of 
nervousness, constipation, lack of appetite and consequent listlessness 
are numerous, and those conditions are only infrequently due to de- 
ficiencies in vitamin B-complex, iron, calcium or phosphorous, and only 
then are subject to correction or improvement by their use. In the 
relatively rare cases where these conditions are due to deficiency in 
vitamin B-complex, or said minerals, they will not be cured or sub- 
stantially benefited by the use of “Wheatex-B.” Effective and adequate 
vitamin or mineral therapy requires a dosage far greater than is pro- 
vided by respondent’s preparation which does not contain vitamin B- 
complex, iron, calcium, or phosphorous in therapeutic amounts. It is 
impossible for members of the general public, from the common symp- 
toms to which respondent refers, to determine the existence of a de- 
ficiency in vitamin B-complex, iron, calcium, or phosphorous, with any 
reasonable degree of certitude. The product will not supply the user 
with amounts of iron, calcium, or phosphorous significant to blood and 
body building. The product possesses no therapeutic properties, and 
its only value is as a dietary supplement in cases where the usual diet 
is deficient in one or more of its components; it is impossible for mem- 
bers of the general public to determine the existence of such deficiencies 
with any reasonable degree of certitude. 

Par. 35. The use by the respondent of the said false advertisements 
containing materially misleading statements and representations with 
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respect to his said preparations has had the capacity and tendency to, 
and has, misled and deceived a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said statements and 
representations were true and that the preparation “Taxa-Tabs” may — 
be taken under all conditions without ill effects, and into the purchase of 
substantial quantities of said preparations by reason of said erroneous 
and mistaken belief. 

Par. 36. The aforesaid acts and practices herein alleged are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Rerort, Frnprn¢s as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 25, 1946, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
W. L. Abt, an individual, charging him with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said act. After the filing by respondent of his answer to the com- 
plaint, a hearing was held on May 12, 1947, before a trial examiner 
of the Commission theretofore duly designated by it, at which hearing 
a written stipulation as to the facts, entered into between counsel sup- 
porting the complaint and counsel for the respondent, was made a 
part of the record. Said stipulation as to the facts contained the 
provision, among others, that the statement of facts contained therein 
may be considered in this proceeding in lieu of evidence in support 
of and in opposition to the charges in the complaint, except insofar 
as they relate to the product “Papaya-Lets,” concerning which no 
facts were stipulated. Subsequently the matter regularly came on 
for final consideration by the Commission upon the complaint, answer, 
stipulated facts, and recommended decision of the trial examiner (no 
briefs having been filed and oral argument not having been requested) ; 
and the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, W. L. Abt, is an individual with an 
office and principal place-of business at 188 West’ Randolph Street, 
Chicago, Ill. He trades and does business under his own name, and 
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also the names of Abt Laboratories, Abt Institute, Abt Products, Abt 
Institute of Natural Therapy, and Abt Products Co. 

Par. 2. Respondent is now, and has been for more than two years 
last past, engaged in the business of selling and distributing various 
food and drug products, as “food” and “drug” are defined in the Fed- 
eral Trade Commission Act. 

The designations used by respondent for the said products, and the 
formulas and directions for use thereof, are as follows: 


Designation: 
Formula: 


Directions: 


Designation: 
Formula: 
Directions: 
Designation: 
Formula: 
Directions: 
Designation: 
Formula: 
Directions: 
Designation: 
Formula: 


Directions: 


Designation: 
Formula: 
Directions: 
Designation: 
Formula: 
Directions: 
Designation: 
Formula: 


Directions: 


Designation: 
Formula: 


“Tasty Soup Mix” 

Dehydrated Okra, Parsnips, Turnips, Celery, Kelp, Carrots, Leek, 
Rutabaga, Tomatoes, Beans, Parsley, Soya Beans, Potatoes, 
potato peelings, wheat germ, salt. 

Use to make soup by adding water, or on salad, in salad dress- 
ing or on buttered bread or toast. 

“Erbecell” 

Golden Seal Root, Fennel Seed and dehydrated alfalfa. 

One tablet before noon and evening meals. 

“Garlic-Tabs” 

Garlic, Parsley. 

1 or 2 tablets twice a day just before meal time. 

“Papaya-Lets” 

Papain (2% grains), Alfafa. 

1 or 2 tablets after each meal. A 

“Laxa-Tabs” 

Powdered dehydrated Okra, Irish Moss, Parsley, Rhubarb Stalk 
and Root, Senna and Asparagus. Hach tablet contains 8 grains. 
Adults 2 tablets with evening meal, 2 upon retiring. Infants 
and small children, as prescribed by physician. 

“Carrot Tabs” 

Dehydrated Raw Carrots—each tablet contains 7 grains. 

Four tablets twice a day just before meal time. 

“Mucin-Oide” 

Okra, Persimmon, Alfalfa, Celery Root. 

4 tablets before meals, 3 times a day. 

“Tron-X” 

Alfalfa, Carrot Leaves, Sea Dulce, Mustard Greens, Parsley, 
Turnip Leaves, Water Cress, Ferric Citrate (organic). Hach 
tablet contains 10 milligrams of organic iron. 

Adults, one to four tablets daily (Two with noon meal, one or two 
with evening meal). Children under five, one tablet daily with 
noon or evening meal. 

“Vitamin B Ration” 

Vitamin Bi, 85 U.S. P. units 

Riboflavin (B: or G), 250 gamma 

Niacin, 250 gamma 

Pyridoxine (Bs), 42 gamma 

Pantothenic Acid, 185 gamma 
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Directions: Five or six tablets daily. 
Another formula for “Vitamin B Ration”: 


\ 


Vitainin’ By ee 2 ee eee 250 micrograms 
SVQ SU 08 70 0 ppl 2mm gate Oe i a Brey obit ee gs 500 micrograms 
Vitamin Ber ss) sue See eee re eee 42 micrograms 
Pantothenic? AGgid’. =e ss Pee eee ee ee es 115 micrograms 
IN exe Ta eee a pe Se re ee Etch ay 250 micrograms 


plus all other B-complex factors. 
The directions for this formula are: 

“Four tablets daily will supply the daily minimum requirements of both Vita- 

min B; and Bz” 

Designation: “Wheatex-B” 

Formula: Natural Wheat Germ 
Directions: One or more tablespoons daily. 

Respondent causes the said products, when sold, to be transported 
from his place of business in the State of Illinois to purchasers thereof 
located in other States of the United States and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in his said products in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of his business, respondent, sub- 
sequent to March 21, 1938, has disseminated and caused the dissemi- 
nation of certain advertisements concerning his said products by the 
United States mails and by various means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, for the purpose of 
inducing and which were likely to induce, directly or indirectly, their 
purchase, including, but not limited to, certain circulars entitled “Pre- 
senting 10 Dietary Aids to Health and Vigor” and “Break the Chains 
that Sap your Health,” sent by respondent to food stores in various 
States of the United States which deal in his products, for distribu- 
tion to members of the public, and advertisements in “Vita Health 
News” magazine, January 1942 and March and April 1944 issues, 
“Foods for Health and Enjoyment” magazine, May 1943 issue, and 
“Nature’s Path” magazine, May 1944 issue, all of which magazines are 
distributed by the United States mails, and by other means in com- 
merce as “commerce” is defined in the Federal Trade Commission Act; 
and respondent has disseminated and caused the dissemination of 
advertisements concerning his said products by various means, in- 
cluding, but not limited to, the circulars and advertisements referred 
to above, for the purpose of inducing and which were likely to induce, 
directly or indirectly, the purchase of his said products in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. The 
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dissemination of the circular “Break the Chains that Sap your 
Health” was stopped in November 1943 and the dissemination of the 
circular “Presenting 10 Dietary Aids to Health and Vigor” was 
stopped in May 1946. None of the representations hereinafter set 
forth have been made since May 1946. 

Par. 4. Among the statements and representations contained in 
the said advertisements disseminated as aforesaid with respect to 
“Tasty Soup Mix,” and specifically in the circular “Presenting 10 
Dietary Aids to Health and Vigor,” is the following: 


*.* * a delightful soup mix that nourishes and energizes. 


Par. 5. Through the use of the advertisements containing the state- 
ment and representation hereinabove set forth in paragraph 4, re- 
spondent has represented, directly and by implication, that his “Tasty 
Soup Mix” will “energize” the eater by increasing the capacity for 
exertion in some manner other than supplying nutrition. 

Par. 6. “Tasty Soup Mix” will energize by supplying nutrition but 
possesses no energizing properties beyond those of a nutrient. 

Par. 7. Among the statements and representations contained in the 
said advertisements disseminated as aforesaid with respect to “Erbe- 
cell,” and specifically in the circular “Presenting 10 Dietary Aids to 
Health and Vigor” and in the advertisement in “Foods for Health and 
Enjoyment,” May 1943 issues, are the following: 

* * * to relieve the discomfort of dyspepsia—or griping bowel. 

Anyone who knows the true value of Golden Seal and Fennel to dyspepsia 
sufferers will appreciate Erbecell. 

Pari 8. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in Paragraph Seven, 
respondent has represented, directly and by implication, that “Erbe- 
cell” will relieve the discomfort of. dyspepsia and griping bowels. 

Par. 9. “Erbecell” will not relieve the discomfort of dyspepsia or 
griping bowels. ‘The preparation is of value in the relief of flatulence, 
where it has a limited effect. 

Par. 10. Among the statements and representations contained in said 
advertisements, disseminated as aforesaid, with respect to “Garlic- 
Tabs” and specifically in the circular “Presenting 10 Dietary Aids to 
Health and Vigor” and in the advertisement. in “Vita Health News,” 
March and April 1944 issues, are the following: 

Sufferers from some types of high blood pressure have found garlic an effective 


normalizer. 
“Also known to reduce intestinal putrefaction. 
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Dullness Fatigue 
Nerves’ Dizziness 
Ear Ringing Head Throbs associated 


) with high blood pressure. 

Observe the effects it has as a blood normalizer and builder upper. 

Feel more fit. Take Garlic-Tabs. 

Par. 11. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 10, 
respondent has represented, directly and by implication, that “Garlic- 
Tabs” are an effective treatment for the symptoms of some types of 
high blood pressure; will relieve the associated symptoms of dullness, 
fatigue, nervousness, dizziness, ringing in the ears, and throbbing 
in the head; will make abnormai blood normal; and impart vim and 
vigor; that said product possesses tonic qualities and will reduce “in- 
testinal putrefaction”; that one is benefited by reducing “intestinal 
putrefaction.” 

Par. 12. “Garlic-Tabs” are a carminative agent, but they possess 
no other therapeutic or tonic properties. They are not an effective 
treatment for hypertension, nor will they relieve any of its associated 
symptoms. They have no effect whatever upon abnormal blood con- 
ditions, nor will they increase vim or vigor. “Intestinal putrefaction” 
of food is a normal part of the digestive process and its reduction 
would be highly detrimental. In the presence of a disease condition 
there may be an abnormal putrefaction in the intestine for which the 
accepted treatment is to eliminate the material itself and not to “reduce 
putrefaction,” for either of which “Garlic-Tabs” would be wholly 
without effect. 

Par. 18. Among the statements and representations contained in 
said advertisements, disseminated as aforesaid, with respect to “Laxa- 
Tabs,” and specifically in the circular “Presenting 10 Dietary Aids to 
Health and Vigor,” in the advertisement in “Foods for Health and 
Enjoyment,” May 1943 issue, and in the circular “Break the Chains 
that Sap Your Health,” are the following: 

The new modern way to regularity. 

Works gently * * #*, 

* * * anatural regulator * * #*, 

The more you take, the less you need. 

Natural eliminant for the bowel. u 

* ¥* * the gentle, natural action of Dr. Abt’s Laxa-Tabs. 

Compounded from 7 natural vegetables, known for their tonic, astringent and 
laxative properties. 

Laxa-Tabs furnish a gentle activator for the torpid bowel. 


= W. L. ABT 597 
579 ; Findings 


Par. 14. Through the use of the advertisements containing the 
statements and representations hereinabove set forth in paragraph 13, 
respondent has represented, directly and by implication, that as a 
consequence of the use of “Laxa-Tabs” the condition of the bowels will 
be such that they will regularly and spontaneously evacuate themselves 
without assistance; that the bowel movements which they induce are 
“natural,” and that they are “natural” regulators and eliminants; that 
their action is gentle and non-irritant; that they possess tonic and 
astringent properties, and that the longer they are used the less they 
will be needed. 

Par. 15. The use of “Laxa-Tabs” will not promote or induce such 
a condition of the bowels that they will regularly and spontaneously 
evacuate themselves. The bowel movements which they induce are 
not natural but artificial, and they are neither a natural eliminant 
nor anaturalregulator. Said preparation contains senna and rhubarb 
root, both of which are irritant laxatives, and the action of “Laxa- 
Tabs” is neither gentle nor nonirritant. They possess no tonic prop- 
erties, and their astringent properties are insignificant. 

Par. 16. Among the statements and representations contained in 
said advertisements, disseminated as aforesaid, with respect to “Car- 
rot-Tabs,” and specifically in the circular “Presenting 10 Dietary Aids 
to Health and Vigor,” are the following: - 

Carrots—serve many as a digestive aid and is known to possess “antiseptic” 
qualities which help limit putrefactive changes in the body. 

A real health help to nutrition. 

Par. 17. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 16, 
respondent has represented, directly and by implication, that “Carrot- 
Tabs” are an aid to digestion, possess antiseptic qualities, and will 
limit or reduce “putrefactive changes” in the body to the benefit of 
the user. 

Par. 18. “Carrot-Tabs” are not an aid to digestion nor do they 
possess antiseptic properties. They are of no therapeutic value where 
there is a putrescent condition of body tissue, either present or po- 
tential. The putrefaction of food in the intestine is a normal part of 
the digestive process, and its reduction would be highly detrimental. 
In the presence of a disease condition there may be an abnormal 
putrefaction in the intestine for which the accepted treatment is to 
eliminate the material itself and not to “reduce putrefaction,” for 
either of which “Carrot-Tabs” would be wholly without benefit. 
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Par. 19. Among the statements and representations contained in 
said advertisements, disseminated as aforesaid, with respect to “Mucin- 
Oide,” and specifically in the circulars “Break the Chains that Sap 
Your Health” and “Presenting 10 Dietary Aids to Health and Vigor,” 

and the advertisement in “Foods for Health and Enjoyment,” May 
_1943 issue, are the following: 
Kind to nervous, irritated stomachs. 


Peptic Uleers, Gastritis. To help control the pains of peptic ulcers and 
gastritis. 


* * * forms a protective coating against the hydrochloric acid of the 
stomach, often relieves irritated membranes and aids in binding excess stomach 
acids. Le 

Par. 20. Through the use of the advertisements containing the 
statements and representations hereinabove set forth in paragraph 
19, respondent has represented, directly and by implication, that 
“Mucin-Oide” is soothing to nervous or irritated stomachs, will pal- 
liate the pain incident to peptic ulcers or gastritis and forms a pro- 
tective coating of the stomach which protects it against stomach 
acids. 

Par. 21. “Mucin-Oide” will not soothe “nervous” or irritated stom- 
achs. Taken as directed it will afford no significant relief to the pain 
incident to peptic ulcers or gastritis. It will not neutralize stomach 
acids, and the amount of protective mucilaginous substance which 
is available for deposit on the stomach wall is insignificant. 

Par. 22. Among the statements and representations contained in 
said advertisements disseminated as aforesaid in the circular “Pre- 
senting 10 Dietary Aids to Health and Vigor,” is the following: 


“Gain... Retain... Health with Dr. Abt’s Dietary Aids.” 
With respect to “Iron-X” in said circular is the following: 


Lack of iron in the blood may cause simple anemia, impaired energy. Hach 
tablet of “Iron-X” contains 10 milligrams of organic iron, helps fortify body 
iron reserve. Iron-X is derived from 8 separate vegetables, all recognized as 
being rich in food iron. It takes iron to make rich red blood. 


Among the statements and representations contained in said ad- 
_vertisements disseminated as aforesaid in the circular “Break the 
Chains that Sap Your Health” with respect to “Iron-X” are the fol- 
lowing: 

“Tron-X” 


Food Iron Tablets 


Iron is one of the most essential minerals in the body. Lack of it causes 
simple anemia, which results in poor energy, unnatural thinness, pallor and 
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weak resistance to disease. For iron is a vital constituent of the blood, its 
chief mineral element, which gives blood its red color and used for building 
an abundance of vigorous red corpuscles that race through the body carry- 
ing on the process of metabolism. Hence, every normal adult should receive 
a minimum of 12 to 15 milligrams of iron daily. Iron-X is a concentrated min- 
eral preparation extracted from 8 natural vegetables, all recognized as being 
rich in vital food iron. Each tablet supplies 10 milligrams of iron citrate and 
furnishes an excellent supply of that precious iron. 

Par. 23. Through the use of the advertisements containing the 
statements and representations hereinabove set forth in paragraph 
22, respondent has represented, directly and by implication, that a de- 
ficiency of iron in the system may produce anemia and may result 
in impaired energy, unnatural thinness, pallor and weak resistance 
to disease, and that such anemia and the said manifestations thereof 
will be cured or substantially benefited by the use of “Iron-X,” taken 
as directed. 

Par. 24. The preparation taken as directed will provide from one 
to three times the adult minimum daily requirement for iron. A nor- 
mal person taking the preparation as directed will not become anemic 
from lack of iron. The causes of impaired energy, unnatural thin- 
ness, pallor and weak resistance to disease are numerous and these 
conditions are only infrequently due to an iron deficiency. In the 
relatively rare cases where the said conditions are due to iron de- 
ficiency, adequate and effective therapy by the use of iron requires 
a dosage far greater than is provided by respondent’s preparation, 
taken as directed, and such iron deficiency, and its manifestations, will 
not be cured or substantially benefited by the use of “Iron-X” as 
directed. 

Par. 25. Among the statements and representations contained in 
said advertisements, disseminated as aforesaid, with respect to “B- 
Ration,” and specifically in the advertisement in “Vita Health News,” 
January 1942 issue, and the circulars “Presenting 10 Dietary Aids to 
Health and Vigor,” and “Break the Chains that Sap your Vigor,” 
are the following: 

Gain * * * Retain * * * Health with Dr. Abt’s Dietary Aids. 

Have you a hidden hunger for the B vitamins? Then let B-Ration be your 
body builder. Don’t allow a shortage in your system to make you tired, irritable, 
nervous, cause lack of appetite or possible gastro-intestinal disturbances when 
1000 International units per day will go a long way in helping you capture per- 


manent vitality. ; 
To promote intestinal muscle tone, help restore jaded appetite, return vitality 
to your system and contribute to an above average nutritional condition, buy the 


natural vitamin B Complex, B-Ration. 
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It contains * * * pyrodoxine, pantothenic acid * * © all necessary for body 
pbuilding. 

Vitamin B tends to aid the nerves and appetite, help digest carbohydrates. 
Abt’s Vitamin B Ration contains * * * 185 gamma of Pantothenia (sometimes 
called the “anti-gray hair factor’). . . 

Vitamin B is not merely one vitamin, but actually several vitamins, known as 
B-Complex, * * * 5 tablets daily supply the normal daily requirement of Vita- 
geri of your health—be sure of the vitamins and minerals you take. Join 
the thousands who depend on Abt products. 

Par. 26. Through the use of the advertisements and representa- 
tions containing the statements and representations hereinabove set 
forth in paragraph 25, respondent has represented, directly and by 
implication, that fatigue, irritability, nervousness, lack of vitality, 
lack of appetite, digestive disturbances and changing of the color of 
the hair to gray are due to deficiencies in various components of the 
Vitamin B-complex, and will be cured or substantially benefited by. 
the use of “B-Ration” ; that “B-Ration,” taken as directed, will supply 
the normal daily adult requirement of Vitamin B-complex, will sup- 
ply the user with 1,000 international units per day of the components 
of vitamin B-complex, assure the user against dietary deficiency in 
vitamin B-complex, and contribute to bodily health, vitality and well- 
being; that it will promote the tone of the intestinal muscles and help 
to digest carbohydrates and that all persons will be benefited by 
taking it. 

Par. 27. The causes of fatigue, irritability, nervousness, lack of 
vitality, and lack of appetite are numerous and they are only infre- 
quently attributable to a deficiency in vitamin B-complex. When due 
to such deficiency they will not be cured nor substantially benefited 
by the use of “B-Ration,” since effective and adequate vitamin therapy 
requires a dosage far greater than is provided by respondent’s prod- 
uct, taken as directed. “B-Ration,” taken as directed, gives the user 
the minimum daily adult requirement of vitamins B, and B,, and 
smaller amounts of the other components of the B-complex but in 
such amounts it is of no therapeutic value in the correction or relief 
of developed symptoms of vitamin deficiency. “B-Ration” has no 
effect on graying hair. With the exception of vitamin B,, none of 
the components of “B-Ration” are measured in terms of “international 
units,” and “B-Ration” cannot be described in terms of such units, 
The product, used as directed, will not assure against dietary deficiency 
in B-complex, but only against deficiency in vitamins B, and B;. The 
product will not promote better tone in the intestinal muscles nor does 
it function in connection with the digestion of carbohydrates, The 
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product possesses no therapeutic properties, and its only value is as a 
dietary supplement to persons whose usual diet is deficient in one or 
more of its components. 

Par. 28. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to 
“Wheatex-B” and specifically in the circular “Presenting 10 Dietary 
Aids to Health and Vigor” are the following: 

Gain ... Retain . . . Health with Dr. ABT’S dietary aids. 

A splendid energy “lift” ... If nervousness, constipation, lost appetite keep 
you all “fagged out’? perhaps your diet is low in Vitamin B and minerals. This 
delicious wheat germ food gives you the bracing Vitamin B complex, together 
with blood and body building minerals—iron, calcium, Dice paaa cue: Discover 
New Wheatex-B. It’s new LIFE for you! 

Par. 29. Through the use of the advertisements containing the 
statements and representations hereinbefore set forth in paragraph 28, 
respondent has represented, directly and by implication, that nervous- 
ness, constipation, lost appetite and consequent listlessness are due to 
deficiencies in vitamin B-complex, iron, calcium or phosphorous, and 
will be cured or substantially benefited by the use of “Wheatex-B”; that 
said product contains therapeutically significant amounts of vitamin 
B-complex, iron, calcium, or phosphorous; that by its use the capacity 
for exertion will be increased in some manner other than by supply- 
ing nutrition, and that all persons will be benefited by taking it. 

Par. 30. “Wheatex-B” possesses no “energizing” properties beyond 
those of a nutrient. The causes of nervousness, constipation, lack of 
appetite, and consequent listlessness are numerous, and those condi- 
tions are only infrequently due to deficiencies in vitamin B-complex, 
iron, calcium, or phosphorous. In the relatively rare cases where 
these conditions are due to:deficiency in vitamin B-complex, or said 
minerals, they will not be cured or substantially benefited by the use 
of “Wheatex-B.” Effective and adequate vitamin or mineral therapy 
requires a dosage far greater than is provided by respondent’s prepara- 
tion which does not contain vitamin B-complex, iron, calcium, or phos- 
phorous in therapeutic amounts. The product will not supply the user 
with amounts of iron, calcium, or phosphorous significant to blood and 
body building. The product possesses no therapeutic properties, and 
its only value is as a dietary supplement in cases where the usual diet 
is deficient in one or more of its components. 

Par. 31. For the reasons stated and in the particulars indicated 
herein, the Commission finds that the representations made by respond- 
ent with respect to the aforesaid preparations are erroneous and mis- 
leading and constitute false advertisements. 
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Par. 32. While the complaint alleges that the use of the preparation 
“Laxa-Tabs,” an irritant laxative, is not always safe and harmless to 
all individuals if used under the conditions prescribed for its use or 
under such conditions as are customary or usual, the Commission, sub- 
sequent to the issuance thereof, has administratively determined that 
the potential dangers resulting from the use of preparations which are 
irritant laxatives under such conditions are not of sufficient serious- 
ness to justify a requirement that respondent affirmatively disclose in 
advertising all facts material with respect to the consequences which 
may result from its use, and therefore no findings of facts have been 
made with respect thereto. 

The record contains no evidence with respect to the charges in the 
complaint concerning the product “Papaya-Lets,” and consequently, 
no findings of facts with respect thereto have been made. 

Par. 33. The use by the respondent of the aforesaid false advertise- 
ments has had the tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that the said advertisements are true and to induce a sub- 
stantial portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase said products. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all to 
the prejudice and injury of the public, and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASH AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, respondent’s answer 
thereto, stipulation as to the facts entered into by and between counsel 
supporting the complaint and respondent, and recommended decision 
of the trial examiner (no briefs having been filed and oral argument 
not having been requested) ; and the Commission having made its 
findings as to the facts and its conclusion that the respondent has 
violated the provisions of the Federal Trade Commission Act: 

It is ordered 'That the respondent, W. L. Abt, individually- and 
trading as Abt Laboratories, Abt Institute, Abt Products, Abt Insti- 
tute of Natural Therapy, and Abt Products Co., or trading under any 
other name, his agents, representatives, and employees, directly or 
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through any corporate or other device, in connection with the offering 
for sale, sale, or distribution of respondent’s products designated 
“Tasty Soup Mix,” “Erbecell,” “Garlic-Tabs,” “Laxa-Tabs,” “Carrot — 
Tabs,” “Mucin-Oide,” “Iron-X,” “Vitamin B Ration,” and “Wheatex- 
B,” or any other products of substantially similar composition or 
possessing substantially similar properties, whether sold under the 
same names or under any other names, do forthwith cease and desist 
from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails, or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That the preparation “Tasty Soup Mix” will provide energy in 
any manner other than by supplying nutrition or that it possesses any 
energizing properties beyond those of a nutrient. 

(6) That the preparation “Erbecell” will relieve the discomforts of 
dyspepsia or griping bowels. 

(c) That the preparation “Garlic-Tabs”— 

(1) Isacompetent or effective treatment for any of the symptoms of 
high blood pressure or will afford any relief from dullness, fatigue, 
nervousness, dizziness, ringing in the ears, throbbing in the head, or 
any other associated symptom of high blood pressure; 

(2) Will have any effect upon abnormal blood conditions ; 

(8) Will increase vim or vigor; 

(4) Possesses any tonic properties; 

(5) Posses any therapeutic properties other than as a carmina- 
tive agent; or 

(6) Will reduce intestinal putrefaction, or that one is benefited by 
a reduction of intestinal putrefaction. 

(d) That the preparation “Laxa-Tabs”— 

(1) Will cause the bowels to regularly and spontaneously evacuate 
themselves without assistance ; 

(2) Will induce bowel movements that are natural; 

(3) Isa natural regulator or eliminant; 

(4) Is gentle and non-irritant in its action; or 

(5) Possesses any tonic or significant astringent properties. 

(e) That the preparation “Carrot-Tabs’”— 

(1) Is an aid to digestion ; 

(2) Possesses any antiseptic properties; or ia. 

(3) Has any therapeutic value where there is a putrescent condition 
of body tissue either present or potential. 
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(f) That the preparation “Mucin-Oide” will— 

(1) Soothe nervous or irritated stomachs ; a 

(2) Alleviate the pain incident to peptic ulcers or gastritis; or _ 

(3) Form a protective coating of the stomach which protects 1t 
against stomach acids. 

(g) That the preparation “Iron-X,” when taken as directed by 
respondent, will— 

(1) Have any therapeutic effect upon an iron deficiency in the sys- 
tem, or upon any manifestations of such an iron deficiency; or 

(2) Have any beneficial effect in the treatment if impaired energy, 
unnatural thinness, pallor, or weak resistance to disease. 

(hk) That the preparation “Vitamin B Ration,” when taken as di- 
rected by respondent, will— 

(1) Provide any therapeutic benefits; 

(2) Cure, or constitute an adequate or effective treatment of, fatigue, 
irritability, or nervousness}. 

(3) Restore vitality or appetite; 

(4) Have any effect on the color of the hair; 

(5) Except for Vitamins B, and B;, provide the minimum daily 
adult nutritional requirements of the components of Vitamin 
B-complex; 

(6) Promote better one in the intestinal muscles or aid in the diges- 
tion of carbohydrates; or . 

(7) Have any beneficial value except as a dietary supplement to 
persons whose usual diet is deficient in one or more of its components. 

(¢) That the components of the Vitamin B-complex, with the ex- 
ception of Vitamin B,, are measured in terms of International Units. 

(7) That the preparation “Wheatex-B”— 

(1) Contains therapeutically significant amounts of Vitamin B- 
complex, iron, calcium, or phosphorus, or will supply the user with 
amounts of iron, calcium, or phosphorus significant to blood or body 
building; 

(2) Will cure or substantially benefit nervousness, constipation, 
lack of appetite, and consequent listlessness ; 

(3) Possesses any therapeutic properties; or 

(4) Will increase the capacity for exertion in any manner other 
than by supplying nutrition, or have any beneficial value except as a 
dietary supplement in cases where the usual diet is deficient in one 
or more of its components. 

2. Disseminating or causing to be disseminated any advertisement, 
by any means, for the purpose of inducing, or which is likely to induce, 
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directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said preparations, 
which advertisement contains any of the representations prohibited 
in Paragraph 1 hereof. 

It is further ordered, That respondent shall, within 60 days after the 
service upon him of this order, file with the Commission a report in 
writing, setting forth the manner and detail in which he has complied 
with this order. 
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In THE MATTER OF 


SAMUEL WORTH DOING BUSINESS AS WORTHMORE 
SALES COMPANY 


COMPLAINT, FINDINGS, ORDER AND OPINIONS IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5203. Complaint, Aug. 10, 1944—Decision, Mar. 10, 1950 


Where lottery schemes are devised and sold in connection with disclaimers which 
pretend to offer them as straight sales promotion plans, free of the lottery 
element, prudence requires that the Commission’s remedy-should reach any 
variations of the plans which, as a result of their design, readily lend them- 
selves to the operation of a lottery scheme; and such a remedy obviously 
would not reach or be intended to reach a plan which was in fact free of 
the lottery element, but which might be so changed or corrupted by cus- 
tomers of the seller as to be used in connection with lotteries. 


As examination of pertinent decisions of the several Circuit Courts of Appeal 
with respect to orders of the Commission enjoining the use of merchandising 
plans or sales promotion plans which reasonably anticipate or suggest a 
lottery, or are of such a nature that a lottery is likely to occur therefrom, 
make it clear that there is no difference in the purpose or scope of the orders 
intended by the Commission and those approved by said courts, and that 
the only differences between the opinions of the several Circuit Courts and 
between certain of said courts and the Commission involved construction 
of the language used rather than the proper scope of the orders themselves. 


As respects orders in such cases it seems clear from the decisions concerned, 
and it is the opinion of the Commission, that such orders should be sufficient 
to enjoin the use of such merchandise plans or sales promotion plans as 
above described. It is not the intent of the Commission, however, to go 
beyond such point, and no Court has held that the Commission’s orders in 
such cases were too broad when construed as the Commission intended they 
should be construed, it appearing, as above noted, that differences involved 
question of construction only. 


A type of order in such cases, adopted in 1942 for general use in appropriate 
matters, as a result of a study directed to the possibility of choosing lan- 
guage which would eliminate the uncertainty of construction found by the 
courts, but would still be sufficiently broad to accomplish the purposes in- 
tended, and which requires a respondent engaged in lottery schemes of the 
nature concerned, to cease and desist from “selling or distributing any 
merchandise so packed and assembled that sales of said merchandise to 
the public are to be made or, due to the manner in which such merchandise 
is packed and assembled at the time it is sold by respondent may be made 
by means of a game of chance, gift enterprise or lottery scheme,” was de- 
signed, through the addition of the wnderscored language, to make it clear 
that such orders were intended to apply only to those plans which might 
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be used as lottery schemes as a result of the manner in which the merchan- 
dise was packed and assembled at the time it was sold by the party charged 
with the violation. 


While said type of order has been used in many subsequent cases and has not thus 
far been disapproved by any court, appropriate changes in language are 
necessary to fit the facts of each case, and such a modification as involved 
in an order requiring a respondent, who had devised and sold lottery schemes 
in connection with disclaimers which pretended to offer them as straight sales 
promotion plans, free of the lottery element, to cease and desist from selling 
sales promotion plans and similar articles “so designed that their use in 
connection with the distribution of merchandise constitutes, or due to such 
design may constitute, the operation of a game of chance, gift enterprise or 
lottery scheme,’ and in which the language wnderscored clearly limited the 
order to sales plans and merchandise so designed by the respondent that they 
might or were likely to constitute a game of chance, in the opinion of the 
Commission met the criticisms which had been raised by some of the Circuit 
Courts, without narrowing or impairing the effectiveness of the order. 


Where an individual engaged in the manufacture and interstate sale and distribu- 
tion of sales promotion plans, trade cards and similar devices, including 
several groups of plans—sold in units of 500, or multiples thereof—with trade 
cards to be distributed by the retailer-purchaser to his customers designed to 
secure to the consumer, when his purchases aggregated the total displayed 
on the card a “dividend” (in trade or otherwise, as the case might be) as 
determined by the number concealed under the card’s “Secret Panel” and 
the schedule of dividends or prizes as arranged and displayed by the mer- 
chant concerned (the superiority of which over ordinary trade cards—where 
the holder knows from the beginning what he will get—he stressed ) — 


Sold his said stimulator plans with their explanatory advertising matter, posters, 
“secret panel” trade cards, trade card punches, and award sheets setting out 
the numbers concealed in the different panels (which had been so arranged by 
him that the higher the number, the fewer there were) to each of his retail 
merehant customers, who distributed the cards to their customers and thereby 
entitled them, upon the punching out of the cards, in trade, without choice— 
and in disregard of said individual’s instructions as to how, if each holder 
had his choice of awards, the use of the plan could not be considered a lottery, 
and was not so intended—to merchandise of varying value as set out by the 
particular merchant on blank lines on the award sheet opposite the different 
numbers displayed and arranged as aforesaid, and as determined by the 
concealed number secured by the particular customer ; 

Whereby the awards received were thus determined and distributed wholly by 
chance, through the operation of said game of chance or lottery scheme in the 
sale of merchandise to the purchasing public; and he supplied to and placed 
in the hands of retail merchants, as intended, the means through which they 
conducted games of chance, gift enterprises, and lottery schemes in the sale 
of merchandise to the public, contrary to the established public policy of the 
United States Government ; 

With tendency and capacity to induce members of the purchasing public to deal 
with or purchase merchandise from dealers using such plans in preference to 
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those using sales promotion plans of competitors which did not eontain an 
element of chance; and with the result that retail merchants and dealers 
were attracted to his sales plans by their element of chance, and were thus 
induced to purchase said plans in preference to those offered by competitors ; 
and with capacity and tendency thereby to unfairly divert trade from his 
competitors to him: 
Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and of competitors, and constituted 
_ unfair methods of competition in commerce, and unfair acts and practices 
therein. 


Under such schemes no reasonable person could feel any real suspense, in trading 
out his card, to learn what his concealed number might be unless that number 
had some influence in determining what award he would receive, and the 
only consideration that gave point and purpose to the number concealed in 
the “secret panel’? was that it served to identify specifically the award or 
bonus which the holder of the number would receive, and inspired the hope 
that through it by chance the holder might receive one of the larger awards. 
Should the holder know that, regardless of his secret number, he might 
receive his choice of any of the listed prizes it is wholly unreasonable to 
believe that he would have any curiosity as to what that number might be. 
The Commission, accordingly, found it surprising that respondent in the 
above matter should seriously argue that the plan was not designed or 
intended to be used as a lottery, that the element of chance had been entirely 
eliminated by instructions to the merchants to give any listed prize which 
their customers might select regardless of the hidden number on the cus- 
tomer’s card, and that while the hidden number provided an attractive 
element of suspense, the customer was nevertheless not limited in his choice 
of awards as above set forth, and that respondent’s instruction to the retailer 
relieved him of responsibility for any lottery which might be employed by 
the retailer in actual operation; or, that such arguments, having been offered, 
should be seriously considered. 


Before Mr. John P. Bramhall and Mr. Frank H cer, trial examiners. 


Mr. J. W. Brookfield, Jr. for the Commission. 
’ Nash & Donnelly, of Chicago, T1., for respondent. 


CoMPLAINT 


' Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Samuel Worth, an 
individual trading and doing business under the name of Worthmore 
Sales Co., hereinafter referred to as respondent, has violated the pro- 
visions of said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the interest of the public, 
hereby issues its complaint stating its charges in that respect as follows: 

Paracrapy 1. Respondent Samuel Worth, is an individual trading 
and doing business under the name of Worthmore Sales Co., with his 
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principal office and place of business located at 221 East Cullerton 
Street, Chicago, Ill. Respondent is now and for more than 6 months 
last past has been engaged in the manufacture of sales promotion 
cards and in the sale and distribution thereof to dealers located at 
points in the various States of the United States and in the District 
of Columbia. Respondent causes and has caused his sales cards, when 
sold, to be transported from his place of business in the city of Chicago, 
Jil., to purchasers thereof at their respective points of location in 
various other States of the United States and in the District of Co- 
lumbia. There is now and has been for more than 6 months last 
past a course of trade by respondent in such sales promotion cards in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of his said business respondent is 
in competition with other individuals and with corporations and firms 
engaged in the manufacture of sales promotion cards, trade cards, dis- 
count cards, premium cards, coupons and trading stamps and in the 
sale and distribution thereof in commerce between and among the 
various States of the United States and in the District of Columbia. 

- Par. 3. In the course and conduct of his business as described in 
paragraph 1 hereof respondent sells and has sold cards so designed 
and arranged as to involve the use of a lottery scheme or gift enterprise 
when used by dealers in promoting and increasing sales of their mer- 
chandise to the consuming public. The respondent manufactures and 
distributes several groups of sales promotion cards but they all in- 
volve a lottery scheme or gift enterprise and vary only in detail. The - 
sales promotion cards in one such group are herein described for the 
purpose of showing arrangement, design and principle involved: 

Gas 2.5°2'2 92°02 Si3i8 8-38 3's 33 Gas 


Sales Sales 
THIS CARD IS VALUABLE—Use it and 
Discover YOUR HIDDEN TREASURE 


Mystery! Under This SECRET PANEL No blanks 
Thrills! . is Your Award 
Surprises! Warning! Void if Opened 


Every Card a Winner! 
Read Rules on Other Side 
Gas Oneeie tie Ory Gas 
Sales 55555 Sales 223 Sales 55555 . Sales 
Under the secret panel appears various legends, some of which have 
the numbers 400, 300, etc., and the words “See Chart for Award.” On 
the reverse or back of said sales card appears the following legend : 
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Customers Dividend Club 
Membership Card 
Name Address 


Each purchase you make will be punched out. When entirely punched out, we 
will open the “Secret Panel’ revealing a hidden number which entitles you 
to a valuable dividend award absolutely free. See selection of awards in our 
place. Should you open “Secret Panel” card becomes void. 


Mfd. by Worthmore, 221 H. 20th St., Chicago 
U. 8. Pat. No. 2;109,603. 


Each set of the sales promotion cards sold by respondents is accom- 
panied by a poster, typical of which is the one bearing the following 
legend : 

JOIN OUR 
CUSTOMER’S DIVIDEND CLUB 


$ Trade It $ 
Here Pays 
ask for a 
“Secret Panel” Treasure Card 
It’s Free 


When your card is fully punched out we will open “Secret Panel” revealing your 
hidden dividend number which entitles you to choice of gifts below. 


No. Dividends below are absolutely free 
950 Receives 


900 Receives 
800 Receives 
700 Receives 
600 Receives 
500 Receives 
400 Receives 
800 Receives 
200 Receives 
150 Receives 


The secret panel referred to on said card is partially perforated 
indicating where the panel may be opened, but until the panel is 
opened, the legend thereunder is effectively concealed from the holder 
of said card. The legends under the secret panel contain numbers cor- 
responding to some of those shown on the poster. The legend under the 
secret panel is effectively concealed under the panel except when 
opened, and the number which the holder of said card has drawn is 
effectively concealed and determined wholly by lot or chance. Re- 
spondent furnishes his customers various posters and advertising 
matter explaining the operation of the sale plan, and in his literature 
and by his representations suggests various methods for the use of 
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his sales cards by dealers, all of which methods involve a lottery or 
game of chance. 

Par. 4. Each of the cards included in one of the groups of ‘sales 
cards embodying respondent’s sales plan is intended for use in the sale 
of various amounts of merchandise, and others manufactured and 
sold to filling stations are intended for use by proprietors of service 
stations in sales of oil and gas aggregating specified amounts and 
provide for various awards as determined by the proprietors of said 
stations. The retail merchandise and service station operators to 
whom respondent sells and has sold assortments of such sales pro- 
motion cards distribute the same to their customers and prospective 
customers and, on the poster furnished by respondent for the purpose 
opposite the various numbers, list prizes or awards in varying amounts 
as determined by said merchants. The cards are distributed free to cus- 
tomers and prospective customers of said retail merchants and filling 
station operators and, when purchases are made, numbers correspond- 
ing to the amount of such purchase are punched from the margin of 
said card. And when all the numbers around the said margin are 
punched, the secret panel is opened and the customer is entitled to 
merchandise in the amount shown on the poster opposite the number 
corresponding to the number appearing under the secret panel without 
additional charge. In few or no cases are the retail customers of said 
merchants given their choice of the various prizes listed on the poster. 

Par. 5. There are in competition with respondent various manu- 
facturers and distributors of sales promotion cards, premium cards, 
price concession cards, coupons and trading stamps, which, when used 
by dealers, do not involve a lottery scheme, game of chance, or gift 
enterprise. Many persons, firms and corporations who sell and dis- 
tribute various cards or devices for promoting or increasing the sales 
of dealers do not offer for sale or sell cards or devices so designed 
and arranged as above alleged, or otherwise designed and arranged, 
as to involve a game of chance, lottery scheme, or gift enterprise. 

Par. 6. The use by respondent of said methods in designing and 
arranging his said cards and distributing the same for redistribution 
to the public is a practice which is contrary to an established public 
policy of the Government of the United States. The consuming public 
is induced to deal with or purchase merchandise from dealers using 
respondent’s cards in preference to purchasing merchandise from 
dealers using the devices of respondent’s competitors, because of the 
lottery scheme, game of chance, or gift enterprise connected with 
respondent’s said cards. By reason thereof, dealers are induced to pur- 
chase respondent’s said cards in preference to devices of respondent’s 


854002—52——42 


612 FEDERAL TRADE COMMISSION DECISIONS 
Findings 46 F. T. C. 


competitors. The sale and distribution of the aforesaid sales cards 
has the tendency and capacity to unfairly divert trade to eer, 
from its said competitors. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondent’s competitors and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commission 
Act. 


Revort, Frnprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 10, 1944, issued and sub- 
sequently served its complaint in this proceeding upon the respondent 
Samuel Worth, an individual trading as Worthmore Sales Co., charg- 
ing him with the use of unfair methods of competition in commerce 
and unfair acts and practices in commerce in violation of the provi- 
sions of said act. After the respondent filed his answer, testimony and 
other evidence in support of and in opposition to the allegations of 
the complain were introduced before a trial examiner of the Commis- 
sion theretofore duly designated by it, and such testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon the complaint, the answer thereto, testimony 
and other evidence, recommended decision of the trial examiner, and 
briefs and oral argument in support of and in opposition to the com- 
plaint; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Samuel Worth, is an individual trading 
and doing business under the name of Worthmore Sales Co., with his 
office and place of business located at 1825 South Ricks gate Avenue, 
Chicago, Ill. He is now, and since 1942 has been, engaged in the 
manufacture of sales promotion plans, including trade cards and other 
similar devices, which have been distributed to retail dealers located 
at points in the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of his business, respondent causes 
and has caused his sales plans, trade cards, and other similar devices, 
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when sold, to be transported from his place of business in the State 
of Illinois to purchasers thereof located in the various States of the 
United States'and in the District of Columbia. Respondent main- 
tains, and has maintained, a course of trade in his products in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of his business, respondent sells, 
and has sold and distributed, several groups of sales promotion plans, 
trade cards, and similar devices which involve the same general prin- 
ciple and vary only in detail, typical and illustrative of which are 
the following: 

CC Ey Ae Se eS Si SS Pes ie Eee OES 
Sales Sales 


THIS CARD IS VALUABLE—Use it and 
Discover YOUR HIDDEN TREASURE 


Mystery! Under This SECRET PANEL No Blanks 
Thrills! is Your Award 
Surprises! Warning! Void if Opened 


Every Card a Winner! 
Read Rules on Other Side 
Gas Oil 111 = #«£Oil Gas 
Sales 5 5 5 5 5 Sales 223 Sales 5 5 5.5 5. Sales 


Under the secret panel appear various legends, some of which have 
the numbers 400, 300, etc., and the words “See Chart for Award.” 
On the reverse or back of said sales card appears the following legend: 


Customers Dividend Club 

Membership Card 
Name Address 
Each purchase you make will be punched out. When entirely punched out, we 
will open the ‘‘Secret Panel” revealing a hidden number which entitles you to a 
valuable dividend award absolutely free. See selection of awards in our place. 
Should you open “Secret Panel” card becomes void. 
Mfd. by Worthmore, 221 E. 20th St., Chicago 
U.S. Pat: No. 2,109,603. 


Each set of the above cards is accompanied by the following poster: 


JOIN OUR 
CUSTOMER’S DIVIDEND CLUB 


$ Trade It $ 
Here Pays 
ask for a 
“Secret Panel” Treasure Card 
‘ It’s Free 


When your card is.fully punched out we will open “Secret Panel” revealing 
your hidden dividend number which entitles you to choice of gifts below. 
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No. Dividends below are absolutely free 
950 Receives 

900 Receives 
800 ‘Receives 

700 Receives 

600 Receives 

500 Receives 

400 Receives 

300 Receives 

200 Receives 

150 Receives 

100 Receives 

Par. 4. These sales stimulator plans are sold in units consisting of 

500 or multiples thereof, “secret panel’ trade cards, several award 
sheets, window posters, ad a trade card punch. The secret panel 
referred to on said trade card is partially perforated, indicating where 
the panel may be opened, but until the panel is opened, the legend 
thereunder is effectively concealed from the holder of said card and 
the number held is determined by lot or chance. The numbers on the, 
award chart match the concealed numbers on the cards according to 
a schedule fixed by the respondent so-that the higher the number, the 
fewer the cards bearing that number. Thus, there are only two cards 
having the highest number concealed, while there are 140 cards with 
secret panels concealing the lowest number on the award sheet. 
_ Respondent supplies each of his customers with posters and adver- 
tising matter which describe the operation of the sales plan and the 
use of cards by them to attract customers and increase sales. He also 
sends to each customer a sheet showing a photographic facsimile of 
the patent on his sales plan, on the reverse side of which are printed 
instructions to them that so long as the card holder has his choice of 
awards the use of the plan cannot be considered a lottery and that it 
is intended to be so used. 

Par. 5. The respondent’s sales plans, trade cards, and similar devices 
are all designed and arranged for use by retail merchants in the sale 
and distribution of their merchandise to the public by means of a game 
of chance, gift enterprise, or lottery scheme. The retail merchants to 
whom respondent sells his plans distribute the sales cards to their 
customers without charge and without knowledge on the part of either 
as to the numbers concealed on the cards. On the award poster furn- 
ished by respondent for this purpose, retailers list prizes or awards 
cpposite the various numbers in varying amounts which are determined 
solely by said retailers. As purchases are made by the card holders 
from the retailer, the latter punches out the value of each purchase 
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from the sales or trade card until all the numbers around the margin, 
equaling the face value of the card, are punched out. The retailer then 
opens the secret panel on the trade or punch card, and the customer is 
entitled to merchandise in the amount shown on the poster opposite the 
number corresponding to the number appearing under the secret panel, 
without additional charge. Such customer is not given a choice of the 
awards listed but must take the one listed opposite the same number as 
his card bears. The award received is thus determined and distributed 
wholly by chance. 

Par. 6. Retail merchants who purchase respondent’s sales plans and 
cards use them to operate a game of chance, gift enterprise, or lottery 
scheme in the sale of merchandise to the purchasing public. That 
these plans and cards are designed, arranged, and sold by the respon- 
dent for that purpose is evident from the make-up of the plan and the 
cards themselves; from respondent’s description of the superiority of 
his plans with concealed numbers to ordinary trade cards, where the 
holder knows from the beginning what he will get; from the literature 
advertising his plans; and from his instructions to his retailer-custo- 
mers as to how, if used as directed, they do not involve a lottery but 
if otherwise used they do. 

Par. 7. Respondent supplies to and places in the hands of retail 
merchants the means by which they have been, and are, conducting 
games of chance, gift enterprises, and lottery schemes in the sale of 
merchandise to the public. The sale of merchandise by and through 
such means is a practice which is contrary to the established public 
policy of the government of the United States, and the respondent, 
through the supplying of such means, assists and participates in a vio- 
lation of said policy. 

Par. 8. Respondent is in competition with other individuals, firms, 
or corporations who sell and distribute trade cards, sales plans, pre- 
mium cards, etc., which are not designed, arranged, sold, or used to sell 
merchandise by games of chance, gift enterprises, or lottery methods. 
The lot or chance feature of respondent’s sales plans has the tendency 
and capacity to induce members of the purchasing public -to deal with 
or purchase merchandise from merchants using such plans in prefer- 
ence to merchants or others using sales promotion plans of competitors 
which do not contain an element of lot or chance. Therefore, retail 
merchants and dealers are attracted to respondent’s sales plans or 
methods by the element of chance involved in the sale of merchandise 
by the use of said plans and are thereby induced to purchase said plans 
in preference to sales promotion plans offered by competitors which do 
not contain an element of chance. Thus, the offering for sale, sale, and 


616 FEDERAL TRADE COMMISSION DECISIONS 
Opinion 46 F.T.C. 


distribution by respondent of said sales plans have the capacity and 
tendency, because of the lot or chance feature, unfairly to divert trade 
to respondent from his competitors who do not sell, or offer for sale, 
sales plans containing an element of chance. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce and unfair 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. : 

- Commissioner Mason concurring in part and dissenting in part. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, testimony and other evidence taken before a trial examiner of the 
Commission theretofore duly designated by it, recommended decision 
of the trial examiner, and briefs and oral argument in support of and 
in opposition to the complaint; and the Commission having made its 
findings as to the facts and its conclusion that the respondent has 
violated the provisions of the Federal Trade Commission Act: 

It 7s ordered, That’ the respondent, Samuel Worth, trading as 
Worthmore Sales Company or under any other name, his agents, repre- 
sentatives, and employees, directly or through any corporate or other 
device, do forthwith cease and desist from : 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, sales stimulator plans, trade cards, 
sales cards, premium cards, or other articles so designed that their 
use in connection with the distribution of merchandise constitutes, or 
due to such design may constitute, the operation of a game of chance, 
gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 
complied with it. 

Commissioner Mason concurring in part and dissenting in part. 


OPINION OF THE COMMISSION 


Ayres, COMMISSIONER : Respondent sells various sales promotion 
plans which involve the same general principle. Typical of such 
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plans are cards which respondent sells to retailers for free distribution 
among their customers. The cards are intended to stimulate the 
business of the retailer by providing bonuses to his customers upon 
their purchase of merchandise from him aggregating the amount 
shown oneach card. Figures around the edge of the card are punched 
in an amount corresponding with the amount of each purchase. Some 
of the cards are punched out in full when purchases amount to $5, and 
others when they amount to $10. In the center of each card is a 
“secret panel,” containing a hidden number, which is opened by the 
retailer when the card has been completely punched out. The cus- 
tomer then becomes entitled to a bonus corresponding with the number 
in the panel according to a schedule posted in the retailer’s store. 

On the printed form for the schedule of bonuses, which form is 
supplied by respondent, appears the following information for the 
retailer’s customers: 

When your card is fully punched out we will open “Secret Panel” revealing 

your hidden dividend number which entitles you to choice of gifts below. 
The form showing the schedule of bonuses has blank spaces in which 
the retailer lists the bonuses to be awarded for each of 11 numbers. 
In each unit of 500, the “secret panel” of only two cards conceals the 
highest of the eleven numbers, the lower numbers appearing in the 
“secret panel” of progressively more cards. 

Evidence concerning the actual operation of the plan discloses that 
merchants give a larger award, usually an amount in trade, for the 
highest numbers, and progressively smaller awards for the lower 
numbers, and that the customer is entitled to receive only the award 
listed for his number. On this basis of operation, it is clear that the 
amount of the award received by each customer is determined wholly 
by lot or chance. 

Respondent argues that this plan is not designed or intended to be 
used as a lottery; and that the element of chance has been entirely 
eliminated by instructions to the merchants to give any listed prize 
which their customer may select, regardless of the hidden number on 
the customer’s card. It is contended that the “secret panel” or hidden 
number provides an element of suspense which is attractive, but that 
the customer is not limited in his choice of awards to that listed for 
his number on the schedule, and may select any one of the awards 
listed. Respondent urges that its instructions to the retailer relieves 
it of responsibility for any lottery which may be employed by the 
retailer in actual operation. . 
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It is surprising that respondent’s arguments should be seriously 
offered or considered. No reasonable person could feel any real 
suspense in trading out his card to learn what his concealed number 
may be unless that number had some influence in determining what 
award he would receive. If the customer knows, as respondent con- 
tends that he should know, that regardless of the number in his “secret 
panel” he may receive his choice of any one of the listed prizes, it is 
wholly unreasonable to believe that he has any curiosity as to what 
his number may be. The onty consideration that gives point and 
purpose to the concealed number is that it serves to identify specifi- 
cally the award or bonus which the holder of the number will receive, 
and inspires the hope that through it the finger of chance will fall 
upon one of the larger awards. 

It is clear that the plans are designed_to be used in connection with 
lottery schemes and the Commission has no difficulty in reaching such 
a conclusion from the plans themselves and from the evidence of their 
use. This method of competition has previously been condemned as 
unfair, and the circumstances in this case require an order to cease 
and desist. 

Having decided that corrective action is required, we come to the 
scope of the remedy which is needed. The order in this matter re- 
quires respondent to cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, sales stimulator plans, trade cards, sales cards, premium 
cards, or other articles so designed that their use in connection with the distri- 
bution of merchandise constitutes, or due to such design may constitute, the 
operation of a game of chance, gift enterprise, or lottery scheme. 

There has been disagreement particularly with respect to including 
in the order the phrase, “or due to such design may constitute.” 

The respondent has devised and sold lottery schemes in connection 
with disclaimers which pretend to offer them as straight sales promo- 
tion plans, free of the lottery element. Prudence requires that the 
Commission’s remedy should reach any variations of the plans which, 
as a result of their design, readily lend themselves to the operation of 
a lottery scheme. Obviously such a remedy would not reach, and is 
not intended to reach, a plan which is in fact free of the lottery element 
but which may be so changed or corrupted by respondents’ customers 
as to be used in connection with lotteries. . 

It has been urged that there is disagreement among the United 
States circuit courts of appeal concerning provisions of this nature in 
orders to cease and desist. We do not find such differences in the 
opinions of the circuit courts. 
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In May 1942 the Circuit Court of Appeals for the Ninth Circuit 
considered an order of the Commission which required respondents 
to discontinue selling merchandise “so packed and assembled that 
sales of said merchandise to the public are to be made or may be made 
by means of a game of chance, gift enterprise, or lottery scheme,” and: 
modified the order by striking the words “or may be made.” (Lee 
Boyer’s Candy v. Federal Trade Commission, 128 F. (2d) 261). In 
that opinion the Court specifically reaffirmed its 1939 decision in 
Helen Ardelle, Inc. v. Federal Trade Commission, 101 F. (2d) 718, 
and refused to follow the action of other Circuit Courts which had 
approved the inclusion of similar language in cease and desist orders. 

In explaining the reason for its decision in the Ardelle case supra, 
the court stated in part as follows: 


The orders, as drawn, would prevent petitioners from selling any candy which 
any person might thereafter sell by means of a lottery, gaming device, or gift 
enterprise, or might thereafter use in conducting a lottery, gaming device, or gift 
enterprise, even though such sale or use was not designed, intended, caused, pro- 
cured, or consented to by petitioners. This, obviously, was not the intention of 
Congress. 

In reaching this decision, the Court relied upon Federal Trade Com- 
mission v. A. McLean & Son, 84 F. (2d) 910, decided by the Circuit 
Court of Appeals for the Seventh Circuit in 1936, and upon Federal 
Trade Commission v. Charles N. Miller Company, 94 F. (2d) 563, 
decided by the Circuit Court of Appeals for the First Circuit in 1988. 

The Miller case relied in turn almost wholly upon the McLean case 
from which it quoted with approval the following language: 

We are convinced, however, that paragraphs (1) and (2) of the cease and 
desist order are too broad in that they prevent the sale and distribution to jobbers 
and wholesalers for resale to the retailers of any candy so packed and assembled 
that retail sales may be made by means of a lottery, or gaming device. This 
clearly would prevent the sale of any candy which might afterwards be sold by 
the retailer by means of a lottery, gaming device, or gift enterprice. Obviously, 

_ this was not the intention of Congress, and we think it was not the intention 
of the Commission. We have, therefore, stricken the word “may” from para- 
graphs (1) and (2) of the orders and substituted the words “are designed to,” 
and as thus modified, the orders of the Commission are affirmed, and respondents, 
their officers, directors, agents, representatives, and employees are hereby ordered 


to comply therewith. 

The McLean decision which was relied upon in both the Ardelle and 
Miller cases, was specifically overruled by the Court of Appeals for 
the Seventh Circuit in 1939 in its decision in Vational Candy Co. et al. 
vy. Federal Trade Commission, 104 F. (2d) 999. In that case, the Court 
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“stated that this particular question had but scant attention in the 
argument of the McLean case but, referring to the Commission, said : 


It now presents authorities in support of its construction of the present order 
and urges us to approve the present order on the theory that it cannot reasonably 
be construed to apply to the sale and distribution of straight candy, that is to 
say, to candy that is not “so packed and assembled that sales of such candy to 
the general public are to be made or may be made by means of a lottery, gaming 
device, or gift enterprise.” 

We deem this suggestion worthy of consideration in view of the fact that 
the development of plans calculated to evade the intent of the statute, as illus- 
trated by those here presented, convinces us that the substitution we made in 
the McLean case lacks effectiveness in carrying out the intention of Congress. A 
further consideration convinces us that the language of the order in the light 
of the allegations of the complaint and findings of the Commission cannot reason- 
ably be construed to be applied to the sale of “straight” candy. Regardless of 
the substitution made by us in the McLean case, we affirm the order of the 
Commission as here presented. We regard it as inapplicable to “straight” candy 
or to any candy that does not carry an unfair appeal to retail dealers and retail 
purchasers because of the element of chance involved in the sale thereof. We 
had no intention of holding otherwise in the McLean case. 


In a decision in 1940 the United States Circuit Court of Appeals for 
the Second Circuit modified a similar order of the Commission (Sweets 
Company of America, Inc., v. Federal Trade Commission, 109 F. (2d) 
296), with the following explanation: 

We think that an innocent vendor will not be subjected to the risk of violating 
the order if it be modified so that the words ‘‘are likely to be made” are substi- 
tuted for “may be made” * * *, The order as thus modified would only pre- 
elude sales where a lottery system was known to be practiced or where the 
packing of the candy carried an unfair appeal to the purchasers. It would not 
preclude a manufacturer from selling its -candies when so packed that a lottery 
was neither reasonably anticipated nor suggested nor likely to occur. 


In some of the other cases in which this question was specifically 
considered, the United States circuit courts of appeal affirmed the board 
language used by the Commission. In Ostler Candy Company et al., 
v. Federal Trade Commission, 106 F. (2d) 962, for example, which 
was decided in 1939, the Circuit Court of Appeals for the Tenth Cir- 
cuit carefully considered the decisions of the other circuit courts and 
elected to follow the Seventh Circuit in the National Candy Company 
case, supra. ‘There, the court said, among other things: 

These orders must be construed in the light of the allegations contained in 
the complaint and the findings of the Commission. And when construed in 
that manner it is reasonably clear that the first and second paragraphs apply 
exclusively to candy which is so packed or arranged as to be especially suited 


to sale at retail in a manner which makes an unfair appeal to retail dealers and 
retail purchases on account of the element of chance involved, and to candy 
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which is peculiarly adapted in some other manner to sale at retail by chance 
method. With these paragraphs thus construed, the orders are not objectionably 
broad in scope and effect. 

In Hill v. Federal Trade Commission, 124 F. (2d) 104, decided in 
1941, the Circuit Court of Appeals for the Fifth Circuit sustained the 
broad form of order, stating in part as follows: 

It is our view that those decisions which declare that the order is not subject 
to the construction which petitioners fear (citing cases); are more soundly 
based than those on which petitioners rely (citing cases). These latter, we 
think, as a result of yielding to an unfounded apprehension, have the effect of 
leaving a loophole for evasion which is certainly closed and no more than closed, 
by the use of the words in controversy. For we think they must be construed as 
intending to prohibit and as prohibiting only those practices which petitioners 
have in some way, made themselves a party to, in some way assisted in carrying 
out. 

From the foregoing references, it will be seen that there is no dif- 
ference in the purpose or scope of the orders intended by the Commis- 
sion and those approved by all of the courts referred to. The only 
differences between the opinions of the several circuit courts and 
between certain of the Courts and the Federal Trade Commission in- 
volve construction of the language used rather than the proper scope 
of the orders themselves. It seems clear from the decisions, and it is 
the opinion of the Commission, that when merchandise plans or sales 
promotion plans reasonably anticipate or suggest a lottery or from 
which a lottery is likely to occur, the order should be sufficiently broad 
to enjoin their use. It is not the intention of the Commission to go 
beyond this point. 

No court has held that the orders in question were too broad when 
construed as we intended that they should be construed. In the light 
of the decisions discussed above and other decisions of a similar nature, 
the Commission believed that since the differences involved questions 
of construction only, they could be resolved by modifying the language 
of the orders to meet the objections of the courts. We considered 
carefully, therefore, the possibility of choosing language which would 
eliminate the uncertainty of construction found by the courts, but 
which would still be sufficiently broad to accomplish the purposes in- 
tended. As guides in this study we gave particular attention to the 
language “are designed to” which was substituted by the courts in 
the Miller and McLean cases, supra, and the language “are likely to” 
which was substituted by the court in the Sweets Company case, supra. 

The study we made of this problem resulted in our adopting, in 
1942, for general use in appropriate matters, language which will 
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require respondents who are proved to be engaged in lottery schemes 
of this nature, to cease and desist from: . 

Selling or distributing any merchandise so packed and assembled that sales 
of said merchandise to the public are to be made, or, due to the manner in which 
such-merchandise is packed and assembled at the time it is sold by respondent, 
may be made by means of a game of chance, gift enterprise or lottery scheme. 
The underscored language was added before the words “may be made,” 
so as to make it clear that such orders are intended to apply only to 
those plans which may be used as lottery schemes as a result of the 
manner in which the merchandise is packed and assembled at the time 
it is sold by the party charged with the violation. This type of order 
has been used in many subsequent cases and has not thus far been 
disapproved by any court. 

Appropriate changes in language are necessary to fit the facts of 
each case and such a change was required in the present matter. As 
indicated above, the order here prohibits respondent from selling sales 
promotion plans and similar articles “so designed that their use in 
connection with the distribution of merchandise constitutes, or due 
to such design may constitute, the operation of a game of chance, 
gift enterprise or lottery scheme.” The underscored language here 
clearly limits the order to merchandise so designed by the respond- 
ent that it may or is likely to constitute a game of chance, gift enter- 
prise, or lottery scheme. It is the opinion of the Commission that 
this modification meets the criticisms which have been raised by some 
of the circuit courts, without narrowing or impairing the effectiveness 
of the order. 


OPINION OF COMMISSIONER LOWELL B. MASON CONCURRING IN PART AND 
DISSENTING IN PART 


I concur in the findings of fact entered by the majority, but I 
cannot concur in the form of an order that gives effect to the so-called 
“possibility” rule. 

First, as to the facts, the public records of the Commission (which 
we may judicially notice when determining judgments in other cases) 
disclose that respondent corporation here is but a thinly veiled sub- 
stitute for one Samuel Worth against whom we have already entered 
an order.’ Worth’s defiance of this Commission’s mandate is evi- 
denced from the fact that on March 28, 1949, the Government obtained 


1 Civil mawaliien of $10,000 were awarded the Government by the United States District 
Court for the Northern District of Illinois in a civil action against Worthmore Sales Pro- 
motion Service, Samuel Worth, president, 221 Bast Twentieth Street, Chicago, for two 
violations of a Federal Trade Commission cease and desist order, Docket No. 2946. 
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a judgment of $10,000 for violation of our order in the above entitled 
cause. 

But, as the Supreme Court has often shown, neither the evil nature 
of a charge nor the low estate of a defendant taken alone is sufficient 
grounds on which to base sanctions. Regardless of who the defendant 
is, sanctions may be issued only on a finding of guilt, and even then, 
must not exceed the authority granted by Congress to the court or 
administrative agency entering the order. 

We are an administrative agency devoted to the elimination of 
unfair practices in commerce. To accomplish this, we delineate what 
are unfair acts through fact findings as to what constitutes unfair 
commercial practices, and we base our order on such findings. 

In the first case, Docket 2946, we told the Worthmore corporation 
that it must not sell boards or cards that are so designed that their 
use by retail merchants constitutes or may constitute the operation 
of a lottery, or selling plans or schemes which may be used wethout 
alteration or rearrangement to conduct a lottery. 

Samuel Worth, the present respondent (president and owner of the 
former corporation), apparently trying to purge himself of selling 
cards that were designed for lotteries, made his new product so that 
they could not be so used unless changed. The findings of fact and 
testimony show that it was the Government’s own witnesses who 
changed the cards, not the defendant. In order to reach the defend- 
ant’s present practices, we would have to extend the scope of our order 
to prohibit the selling of cards that may be used as a lottery, even if 
changed by someone else not a party to the suit. 

In my opinion, the decision in the Brewer case does not support this 

order. The Brewer decision rests on certain essential conclusions 
which cannot be drawn in this case because the facts do not support 
the same. The conclusion in the Brewer case which I believe we are 
unable to parallel in the Worthmore case is as follows: 
That the boards and cards are designed and sold by respondents for that specific 
purpose is evident not only from the make-up of the boards and cards them- 
selves, but also from statements made by the respondents in the catalogs ad- 
vertising their devices. [Italics supplied.] (Federal Trade Commission v. 
Brewer, Docket 3952.) 

These findings were commented on with approval by the Sixth 
Circuit Court in its opinion, as follows: 

The Commission found specifically that, among the various types of punch boards 
and push cards manufactured and sold by petitioners, many are designed for use 
by retail dealers in the sale and distribution of merchanidse to the public “by 
means of a game of chance, gift enterprise or lottery schemes #2 osty ehe 
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Commission found, further, that * * * the boards and cards of petitioners 
are designed and sold for that specific purpose, as evidenced, not only from: the 
make-up of the boards and cards, but also from statements contained in the 
catalogs advertising petitioners’ devices. [Italics supplied.] (C...C, A. 6th, 
Oct. Term 1945, Docket 9993. ) ; 

In this case the Sixth Circuit Court relied on the Supreme Court’s 
opinion in the Winsted Hosiery case (258 U. S. 483) where the manu- 
facturer (the respondent) placed in the hands of the retailer an “un- 
lawful instrument.” In the instant matter, the respondent’s product, 
the sales stimulator, did not become unlawful until after the Govern- 
ment’s own witnesses altered it to make it so. So the same conclusions 
cannot be correctly drawn paralleling those in the Brewer or Winsted 
cases. 

The Commission, in drafting the order here, has not followed the 
pattern set down by the Second Circuit Court of Appeals in its decision 
of Sweets v. Federal Trade Commission. The order in that case as 
originally issued by the Commission required the defendant to cease 
and desist from “selling and distributing candy so packed and as- 
sembled that sales of such candy to the general public are to be made 
or may be made by means of a lottery,” etc. The court criticized the 
use of the words “or may be made,” saying that any box of candies 
might be used for gambling purposes, and indicated that the order 
should be modified by substituting the words “are likely to be used.” 
Thus the Second Circuit would require something more than a mere 
possibility of an illegal use of the defendant’s products before banning 
them. 

The order as drawn does not agree with the Second Circuit, and in 
all fairness, it should be added that neither do the Seventh or Tenth 
Circuits, though on the other hand, the First and Ninth seem to go 
along with the Second. 

I concede that it is difficult to frame an order that will prevent 
manufacturers of games of chance from marketing an instrumentality 
that may be used as a lottery. But hard cases make bad law. From 
apples to zithers (including dominoes, parcheesi and playing cards), 
there is nothing: produced that cannot be diverted to illegal use. Thus, 
in the instant case, chasing a man with a bad name, we have thrown 
ourselves past the bounds of accepted legal sanctions. 

Sometimes hunters riding to hounds become so intent on catching 
their quarry they trample the farmers’ grain. I feel the same about 
administrative orders based on the “possibility” rule. We may catch 
a fox but we endagner the concept of freedom. The burden of the 
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law needs more justification than the prevention of the possibility of 
wrong. Its hand should rest lightly except on the guilty. 

While we need waste no sympathy on this respondent nor fear that 
this order which overreaches itself will be used by the present Com- 
missioners as an instrument of oppression, some day, some time, those 
who seek to ban any product can use the precedent set by this case 
to demonstrate the legality of their prohibitions. 

I am against it. 

Cases cited : Jn the Matter of Kenneth E’. Brewer, Everette R. Brewer 
and Nelson C. Brewer, trading under the name of Chas. A. Brewer & 
Sons (Docket 3952. Complaint November 16, 1989—Decision Feb- 
ruary 1, 1945) 40 F. T. C. 65. Chas. A. Brewer & Sons. v. Federal 
Trade Commission (C. C. A., 6th Circuit, December 5, 1946) 158 F. 
(2d) 74. Sweets Company of America, Inc. v. Federal Trade Com- 
mission (C. C. A., 2nd Circuit, January 29, 1940) 109 F. (2d) 296. 
Federal Trade Commission v. Winsted Hosiery Co. (Supreme Court, 
April 24, 1922) 258 U. S. 483, 42 S. Ct. 184, 66 L. Ed. 729. 
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In THE Marter oF 


BENJAMIN HOLIN AND HARRY RICHTER TRADING AS 
BOND TRADING COMPANY 


OOMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5535. Complaint, Apr. 7, 1948—Decision, Mar. 14, 1950 


Where an individual engaged in purchasing old, soiled, worn, or previously 
used hat bodies which had been cleaned and dyed, and were thereafter con- 
verted into finished hats, some of which had the appearance of new— 

Offered and sold said products in interstate commerce without any label, mark- 
ing, or designation to indicate that they were reconditioned or second- 
hand hats; 

With the result that a substantial portion of the purchasing public was led to 
believe that said hats were in fact new products, made entirely from new 
materials, and purchased substantial quantities; and that there was placed 
in the hands of purchasers for resale a means of misleading the public 
in regard thereto: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the injury and prejudice of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


In said proceeding against the two respondent partners, in which it developed 
that over a year prior to the complaint one partner severed his connection 
with the partnership, and did not thereafter engage as partner in any of 
the alleged acts or practices, and in which it further appeared that the 
record contained no evidence concerning the extent to which he had par- 
ticipated in the affairs of the partnership or engaged in the acts or prac- 
tices charged, and that he filed no answer and was not represented at the 
hearing in person or by council: the Commission was of the opinion that 
the complaint as to him should be dismissed without prejudice. 


Before Mr. William L. Pack, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 
Barshay & Frankel, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Benjamin Molin and 
Harry Richter, individually and as copartners trading as Bond Trad- 
ing Co., hereinafter referred to as respondents, have violated the pro- 
visions of said Act and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
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issues its complaint, stating its charges in that respect as follows: 

ParacrarH 1. Respondents Benjamin Molin and Harry Richter are 
copartners, trading as Bond Trading Co., and have their principal 
office and place of business at 201 Greene Street, New York, N. Y. 
The respondents are now and for more than 1 year last past, have 
been engaged in manufacturing and selling new, used, made-over 
and second-hand hats. 

Respondents cause said products when sold to be transported from 
their aforesaid place of business in the State of New York, to pur- 
chasers thereof at their respective points of location in various States 
of the United States and in the District of Columbia. Respondents 
maintain and at all times mentioned herein have maintained, a course 
of trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia. . 

Par. 2. In the course and conduct of their business as aforesaid, 
the respondents purchase old, soiled, worn or previously used hat 
bodies that have been cleaned and dyed and convert said hat bodies 
into finished hats, which they offer for sale and sell in commerce as 
aforesaid. 

Par. 3. Some of the aforesaid hats when offered for sale and sold 
by respondents, have the appearance of new hats. When such hats, 
having the appearance of new hats, are offered to the purchasing 
public and are not clearly and conspicucusly labeled as being recondi- 
tioned or second-hand hats, they are readily accepted by members of 
the purchasing public as being new products. 

Par. 4. Respondents’ aforesaid hats are sold to purchasers without 
any labeling, marking or designation stamped thereon or attached 
thereto, to indicate to the purchasing public that said hats are in fact 
second-hand or reconditioned products that have undergone certain 
processes which have given them the appearance of new products. 
As a result, a substantial portion of the purchasing public has been 
led to believe and is now being led to believe, that respondents’ said 
hats are in fact new hats manufactured entirely from new material. 
As a result of this erroneous and mistaken understanding and belief, 
substantial quantities of respondents’ said hats have been purchased 
and are now being purchased by members of the public. By said acts 
and practices, respondents also place in the hands of purchasers of 
their merchandise for resale, a means and instrumentality whereby 
they may and do mislead and deceive the purchasing public as to the 
true facts in regard to respondents’ said hats. 

Par. 5. The aforesaid acts and practices of the respondents as herein 
alleged, are all to the prejudice and injury of the public and constitute 
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unfair or deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 7, 1948, issued, and subse- 
quently served, its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After respondent Benjamin Molin filed his 
answer, a hearing was held before a trial examiner of the Com- 
mission theretofore duly designated by it, for the purpose of receiv- 
ing testimony and other evidence in support of, and in opposition to, 
the allegations of the complaint. At said hearing held on April 8, 
1949, a stipulation of facts previously agreed upon between counsel 
for respondent Benjamin Molin and counsel in support of the com- 
plaint was read into the record in lieu of evidence in support of, and 
in opposition to, the allegations of the complaint. Thereafter, this 
proceeding regularly came on for final hearing before the- Commission 
upon the complaint, the answer thereto, the stipulation of facts, and 
the recommended decision of the trial examiner (no briefs having been 
filed and oral argument not having been requested) ; and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of the 
public, accepts and approves the stipulation of facts, and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Prior to February 1947, respondents Benjamin 
Molin and Harry Richter were partners engaged in business and 
trading as Bond Trading Co. The record discloses that on the afore- 
said date, the respondent Harry Richter severed his connection with 
said partnership and since that date has not, in any manner as a part- 
ner of respondent Benjamin Molin, engaged in any of the acts or 
practices alleged in the complaint. The record contains no evidence 
concerning the extent to which the respondent Richter participated 
in the affairs of the partnership or engaged in the acts and practices 
charged in the complaint. He failed to file an answer to the com- 
plaint and was not represented at the hearing either in person or by 
counsel. In view of these circumstances, the Commission is of the 
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opinion that the complaint herein should be dismissed without preju- 
dice as to the respondent Harry Richter. The respondent Benjamin 
Molin (hereinafter referred to as “respondent”) is an individual 
trading and doing business as Bond Trading Co., with his office and 
place of business located at 201 Greene Street, New York, N. Y. He | 
is now, and for several years last past has been, engaged in manufac- 
turing, offering for sale, selling, and distributing new, used, made- 
over, and second-hand hats. 

Par. 2. In the course and conduct of his aforesaid business, re- 
spondent causes, and has caused, his said hats, when sold, to be shipped 
and transported from his place of business in the State of New York 
to purchasers thereof at their respective points of location in other 
States of the United States; and maintains, and at all times men- 
tioned herein has maintained, a course of trade in said hats in com- 
merce among and between the various States of the United States. 

Par. 3. In carrying on his business as aforesaid, respondent pur- 
chases, and has purchased, old, soiled, worn, or previously used hat 
bodies which have been cleaned and dyed. Thereafter, said hat bodies 
have been, and are, converted into finished hats, which are, and have 
been, offered for sale, sold, and distributed in commerce as aforesaid. 
Some of these hats have been sold to purchasers without any label, 
marking, or designation stamped thereon, or attached thereto, which 
would indicate or disclose to the purchasing public that said hats were, 
in fact, second-hand or reconditioned products which had undergone 
processes that gave them the appearance of new products. Some of 
such hats, when offered for sale and sold by respondent, had the 
appearance of new hats, and when offered to the purchasing public 
without being clearly and conspicuously labeled as being reconditioned 
or second-hand hats, they were readily accepted by members of the 
purchasing public as being new hats. 

Par. 4. By and through the aforesaid acts and practices, a sub- 
stantial portion of the purchasing public has been led to understand 
and to believe that said hats were, in fact, new hats manufactured 
entirely from-new materials. Because of this erroneous and mistaken 
understanding and belief, substantial quantities of respondent’s said 
hats have been purchased by members of the public. Said acts and 
practices of respondent also place in the hands of purchasers of said 
hats for resale a means and instrumentality whereby said purchasers 
may, and do, mislead and deceive the purchasing public as to the true 


facts in regard to such hats. 
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CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the injury and prejudice of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This procéeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent 
Benjamin Molin, a stipulation of facts agreed upon between counsel 
for said respondent and counsel in support of the complaint and read 
into the record in lieu of evidence, and the recommended decision of 
the trial examiner (no briefs having been filed and oral argument not 
having been requested) ; and the Commission having accepted and 
approved said stipulation of facts and having made its findings as to 
the facts and its conclusion that respondent Benjamin Molin has vio- 
lated the provisions of the Federal Trade Commission Act: 

It zs ordered, That respondent Benjamin Molin, an individual trad- 
ing as Bond Trading Company or under any other name or names, 
his representatives, agents, and employees, directly or through any 
corporate or other device in connection with the offering for sale, sale, 
and distribution of hats in commerce as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
directly or indirectly representing : 

1. That hats composed in whole or in part of old, used, or second- 
hand materials are new or are composed of new materials, by failing 
to stamp on the exposed surface of the sweatbands thereof, in legible 
and conspicuous terms which cannot be removed or obliterated with- 
out mutilating the sweatbands, a statement that such products are 
composed of second-hand or used material (e. g., “second-hand,” 
“used,” or “made-over”), provided that, if sweatbands are not, affixed 
to such hats, then such stamping shall appear on the exposed surface 
of the inside of the body of the hats in conspicuous and legible terms 
which cannot be removed or obliterated without mutilating said bodies. 

2. That hats made in whole or in part from old, used, or second-hand 
materials are new or are composed of new materials. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report’ 
in writing, setting forth in detail the manner and form in which he 
has complied with it. - 
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It ts further ordered, That, for the reasons set forth in the findings 
as to the facts herein, the complaint herein be, and it is, hereby dis- 
missed as to respondent Harry Richter without prejudice to the right 
of the Commission to take such further action at any time in the. 
future with respect to said respondent as may be warranted by the 
then existing circumstances. 
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. In THE MATTER OF 
F. & V. MANUFACTURING CO., INC. 


~ COMPLAINT, FINDINGS, ORDER AND OPINION IN REGARD TO THE ALLEGED 
VIOLATION OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED 
OCT. 15, 1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5579. Complaint, Aug. 17, 1948—Decision, Mar. 14, 1950 


In a proceeding in which the complaint alleged a violation of See. 2 (a) of the 
Clayton Act aS amended by the Robinson-Patman Act, and in which the 
case was submitted for disposition on the complaint, the respondent’s answer, 
and a stipulation of facts which covered all of the material allegations of 
the complaint, and included ali of the elements necessary to constitute a 
showing of unlawful price discriminations in violation of said section, but 
dealt only with price differences ranging from 10 percent to 20 percent of 
respondent’s regular retail prices, the effect of which, as there set forth, 
might “be substantially to lessen competition in the sale and distribution” 
of the products involved “in the respective lines of commerce in which 
respondent and its customers are engaged * * *” ete., and was silent as 
to what effect, if any, price differences amounting to less than 10 percent 
might have, the Commission’s findings—and, as a consequence, the order to 
eease and desist—in the absence of any facts to support an inference of 
the likelihood of competitive injury as a result of smaller price differences, , 
were necessarily limited to differences amounting to 10 percent or more 
of said retail prices, since the only alternative, namely, to prohibit all price 
differentials, subject to the proviso that the order shall not be construed 
to prevent smaller differences which do not tend to lessen, injure or destroy 
competition, was barred under the decision in Morton Salt Co. v. F. T. C., 
334 U.S. 37, 54, as shifting to the courts in possible subsequent proceedings, 
as there stated, the responsibility which Congress primarily intrusted to 
the Commission. 


Where a corporation engaged in the manufacture of jewelry products consisting 
of expansion bands and other attachments for ladies’, men’s and children’s 
watches, and in the competitive interstate sale and distribution thereof to 
retail jewelers, many of whom were competitively engaged with one another 
and with the customers of its competitors within their several trade areas— 

(a) Put into operation its so-called “10% Business Volume Rebate” plan, under 
which each of its retail customers who purchased from it as much as $1,500 
worth of jewelry products, calculated at retail prices, during a calendar 
year, and without any requirements as to the amount purchased at any one 
time, and with no contention of statutory cost justification, received from 
it a 10% cash rebate, paid when said amount was reached, and an additional 
10% rebate on all purchases in excess of said amount made during the 
balance of the year; 

With the result that the relatively few customers—generally, the major retail 
jewelry dealers—who qualified for such volume purchase rebate, were thereby 
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enabled to obtain greater profits from the resale of said products and to 
either undersell their competitors or furnish superior facilities and services 
to their consumer purchasers, or both, with the capacity of diverting trade 
to them from the smaller retailers ; and 

(0) Likewise extended to chain retail jewelry stores, which resold the products 
purchased from it to the consuming public through their various branches 
or outlets, in active competition with other retail customers not thus favored, 
so-called “jobber’s discounts” varying from 12% to 20% below its regular 
list prices, without regard to the quantity purchased, 

Effect of which discriminations in price to competing customers, might be sub- 
stantially to lessen competition in the sale and distribution of jewelry 
products, and to injure and destroy or prevent such competition with it 
and with, its customers who received the benefits of said discriminatory 
prices: 

Heid, That such acts and practices constituted violations of subsection (a) of 
Section 2 of the Clayton Act as amended by the Robinson-Patman Act. 


Mr. William C. Kernand Mr. William H. Smith for the Commission. 
Mr. Israel E. Pechter, of New York City, for respondent. 


CoMPLAINT 


The Federal Trade Commission having reason to believe that F.& V. 
Manufacturing Co., Inc., hereinafter designated and referred to as 
respondent, since June 19, 1936, has violated and is now violating the 
provisions of section 2 of the Clayton Act, as amended by the Robin- 
son-Patman Act, approved June 19, 1936 (U.S. C. Title 15, sec. 13), 
hereby issues its complaint, stating its charges with respect thereto as 
follows: 

Paracrapy 1. Respondent F. & V. Manufacturing Co., Inc., is a 
corporation organized and existing under the laws of the State of 
Rhode Island with its factory, principal office and place of business 
located at 873 Taunton Avenue, East Providence, R. I. 

Par. 2. Respondent is now and has been for more than 38 years 
last past engaged in the business of manufacturing jewelry aie itis 
consisting of expansion bands and other attachments for ladies’, men’s 
and children’s watches, which it distributes and sells to retail femelets 
located throughout the various ‘States of the United States other than 
the State of Rhode Island and in the District of Columbia, and causing 
said jewelry products, when sold, to be transported from the place of 
manufacture within said State of Rhode Island to the purchasers 
thereof located in States other than the State of Rhode Island and in 
the District of Columbia. There is and has been at all times herein 
mentioned a continuous current of trade and commerce in said jewelry 
products across State lines between respondent’s factory and the pur- 
chasers of said products. Said jewelry products are distributed and 
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sold for use, consumption and resale within the various States of the 
United States and the District of Columbia. Respondent enjoys a 
substantial volume of business and has more than doubled its sales 
volume since 1945. 

Par. 3. The respondent, in the course and conduct of its business, as 
herein described, has been for more than 8 years last past and still is in 
substantial competition with other corporations and with individuals, 
partnerships, and firms who are likewise engaged in the business of 
manufacturing, selling and distributing jewelry products in commerce 
between and among the various States of the United States and the 
District of Columbia. : 

Many of respondent’s customers are competitively engaged with 
each other and with the customers of respondent’s competitors within 
the trade areas in which respondent’s said customers respectively offer 
for sale and sell the jewelry products purchased from the respondent. 

Par. 4. Respondent, in the-course and conduct of its business, as 
hereinbefore set forth, has been for several years last past and is now 
discriminating in prices at which it has sold and still sells watch at- 
tachments of like grade and quality between the different purchasers 
of said products and commodities by giving and allowing certain of 
said purchasers a lower price than given or allowed other purchasers 
competitively engaged in said line of commerce, and by giving and 
allowing certain of said purchasers, adjustments, rebates, or discounts 
in the form of either a cash rebate based on annual volume purchases 
or of a discount from regular retail dealer prices, which rebates or 
discounts are not given and allowed to others of respondent’s said 
purchaser-customers. Respondent’s said purchaser-customers in whose 
favor such price discriminations are made are generally the larger 
retail dealers who are thus enabled to obtain greater profits and thereby 
enabled either to undersell their competitors or furnish superior facili- 
ties and services to their consumer-purchasers, or both, with consequent 
capacity for diversion of trade from the smaller retailer to the more 
favored or larger retail dealer in such products. 

Par. 5. The respondent has discriminated and still is discriminating 
in price by the use of a so-called “10% Business Volume Rebate” which 
it inaugurated and made effective as of January 1, 1947, whereby it has 
sold jewelry products, including expansion bands and watch attach- 
ments, of like grade and quality, to some of its customers at lower 
prices than to other of its customers who are in competition with said 
favored customers in the resale of said jewelry products within the 
United States. Under such “10% Business Volume Rebate” a retail 
customer purchasing $1,500 or more of respondent’s jewelry products 
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calculated at retail list prices during the calendar year receives from 
respondent a 10% cash rebate paid by check as soon as the amount of 
$1,500 is reached and a similar 10% rebate is paid to such customer by 
separate check from respondent on all purchases in excess of $1,500 
made during the balance of the said calendar year. Respondent in- 
vokes no requirements from its customers in order to qualify for.such 
annual volume rebate as to the amount of respondent’s jewelry products 
required to be purchased at any one time. Respondent had approxi- 
mately 2,500 active purchaser-customer accounts representing retail 
jewelry dealers during the year 1947 of whom only approximately 
150 qualified for the 10% annual volume rebate aforesaid during said 
calendar year, the remainder of said purchaser-customers being unable 
to qualify for said rebate. Whether a customer qualified to earn such 
a discount or not, respondent’s methods in soliciting and receiving 
orders from all customers are the same. Respondent’s salesmen cus- 
tomarily call on the customers at their respective and geographical 
places of business throughout the country and solicit and receive or- 
ders, such orders being transmitted to respondent’s principal office 
where said orders are invoiced and where the merchandise is shipped 
to the purchasers at their respective places of business. 

Par. 6. In addition to the discriminations effected by the afore- 
mentioned “10% Business Volume Rebate” respondent has been for 
several years last past and still is discriminating in price by granting 
and allowing to some of its customers so-called jobber’s discounts 
although such customers are in truth and in fact merely chain re- 
tail jewelry stores which resell respondent’s products directly to the 
consuming public through the various branches or outlets of their 
said chain stores. Notwithstanding the retail characteristics of said 
retail chain stores, respondent has given and allowed, and still gives 
and allows, a so-called jobber’s discount to said chain stores varying 
from 12% to 20% below the regular retail customers’ list price on 
various watch attachments, said discount being allowed by respondent 
without regard to quantity purchases. Respondent’s purchaser- 
customers receiving such favored discounts are engaged in active 
competition in the resale of respondent’s products at retail with other 
retail customers of respondent who do not receive any such favored 
discount as above described. 

Par. 7. The effect of the discriminations in price, as hereinabove 
set forth, may be substantially to lessen competition in the sale and 
distribution of jewelry products in the respective lines of commerce 
in which respondent and its customers are engaged, and has been 
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and may be to injure, destroy, or prevent competition in the sale and 
distribution of said products with the respondent and with its cus- 
tomers who receive the benefits of such discriminatory prices. 

Par. 8. The discriminations in price as hereinabove alleged by the 
respondent between different purchasers of jewelry products of like 
grade and quality in interstate commerce in the manner and form 
aforesaid are in violation of the provisions’of subsection (a) of 
section 2 of the Clayton Act described in the preamble hereof. 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to an Act of Congress entitled “An Act to supplement ex- 
isting laws against unlawful restraints and monopolies, and for other 
purposes,” approved October 15, 1914 (the Clayton Act), as amended 
by an Act of Congress approved June 19, 1936 (the Robinson-Patman 
Act) (15 U.S. C., Sec. 13), the Federal Trade Commission on August 
17, 1948, issued and subsequently served upon the respondent, F. & V. 
Manufacturing Co., Inc., its complaint in this proceeding, charging 
said respondent with having violated the provisions of subsection (a) 
of section 2 of the said Clayton Act, as amended. The respondent’s 
answer to said complaint was filed on October 13, 1948. Subse- 
quently, a stipulation was entered into by and between the respondent 
and the Chief Trial Counsel of the Commission, in which it was 
stipulated and agreed that, subject to the approval of the Commission, 
the statement of facts contained therein may be taken as the facts in 
this proceeding in lieu of evidence in support of and in opposition to 
the charges stated in the complaint, and that the Commission may 
proceed upon said statement of facts to make its report, stating its 
findings as to the facts, including inferences which it may draw from 
the facts admitted, and its conclusion based thereon, and enter an 
order disposing of the proceeding without further hearing as to the 
facts or other intervening procedure, the filing of briefs and the pres- 
entation of oral argument having been expressly waived. There- 
after, this proceeding regularly came on for final hearing before the 
Commission upon the complaint, the respondent’s answer and the 
stipulation as to the facts, said stipulation having been approved, ac- 
cepted and filed, and the Commission having duly considered the 
matter and being now fully advised in the premises, makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent, F. & V. Manufacturing Co., Inc., is 
a corporation organized and existing under the laws of the State of 
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Rhode Island, with its factory, principal office, and place of business 
located at 373 Piemntoh Avenue, East Providence, R. I. 

Par, 2. The aforesaid respondent's is now Bid for many years last 
past has been engaged in the business of manufacturing jewelry prod- 
ucts, consisting of expansion bands and other attachments for ladies’, 
men’s and children’s watches, which it sells and distributes to retail 
jewelers for use, consumption and resale within the various States 
of the United States and in the District of Columbia. The respondent 
causes said jewelry products, when sold, to be transported from their 
place of manufacture within the State of Rhode Island to the pur- 
chasers thereof at their various points of location in States other than 
the State of Rhode Island and in the District of Columbia. There 
is now and at all times herein mentioned there has been a continuous 
current of trade in commerce, as “commerce” is defined in the said 
Clayton Act, in the respondent’s jewelry products among and between 
the various States of the United States and in the District of Colum- 
bia. 

Par 3. In the course and conduct of its business, as aforesaid, the 
respondent is now and since June 19, 1936, it has been in substantial 
competition with other corporations and with various individuals, 
firms, and partnerships also engaged in the business of manufacturing, 
selling and distributing jewelry products in commerce among and 
between the various States of the United States and in the District 
of Columbia. The respondent enjoys a substantial volume of busi- 
ness, and since the year 1945 it has more than doubled its sales volume. 
Many of the respondent’s customers are competitively engaged with 
each other and with the customers of the respondent’s competitors 
within the several trade areas in which the respondent’s said customers 
respectively offer for sale and sell the jewelry products purchased by 
. them from the respondent. 

Par. 4. Effective as of January 1, 1947, the respondent inaugurated 
and put into operation its so-called “10% Business Volume Rebate” 
plan. Under this plan each of the respondent’s retail customers who 
purchased from the respondent as much as $1,500 worth of jewelry 
products, calculated at retail list prices, during a calendar year, re- 
ceived from the respondent a 10% cash rebate, which was paid by 
check as soon as the purchases of such customer amounted to $1,500. 
Such a customer was also given an additional rebate, which was paid 
later by separate check, amounting to 10% on all purchases in excess 
of $1,500 made during the balance of the same calendar year. In 
connection with the operation of said plan, the respondent invoked 
from its customers no requirements whatever as to the amount of 
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jewelry products which must have been purchased at any one time in 
order to qualify for such annual rebates. 

During the year 1947, the respondent had approximately 2,500 
active purchaser-customer accounts representing retail jewelry 
dealers. Of these 2,500, only approximately 150 dealers qualified for 
the 10% annual volume purchase rebate during the calendar year, the 
remainder of said dealers, some of whom were in active competition 
with some of those who received the rebate, being unable to so qualify. 
Regardless of whether a customer qualified to earn such a rebate 
or not, the respondent’s methods in soliciting and receiving orders 
from all of its customers were the same. The respondent’s salesmen 
customarily called on the customers at their respective places of busi- 
~ ness throughout the country, solicited and received orders, and trans- — 
mitted such orders to the respondent’s principal office, where the mer- 
chandise ordered was invoiced and shipped to the purchasers at their 
respective places of business. 

The respondent’s purchaser-customers who were able to and did 
qualify for such volume purchase rebates were generally the major 
retail jewelry dealers. Such dealers were thus enabled to obtain 
greater profits from the resale of said jewelry products and to either 
undersell their competitors or furnish superior facilities and services 
to their consumer purchasers, or both, which had the capacity of di- 
verting trade from the smaller retailers to the larger and more fav- 
ored retail dealers in such products. 

Par. 5. The respondent, since June 19, 1936, has likewise extended to 
certain of its purchaser-customers so-called jobber’s discounts, vary- 
ing from 12% to 20% below the respondent’s regular list prices to 
retailers, depending upon the item of jewelry involved, although 
such purchaser-customers were in fact mere chain retail jewelry 
stores which resold the products purchased from the respondent to 
the consuming public through the various branches or outlets of their 
chain stores. These so-called jobber discounts were allowed to said re- 
tail chain stores by the respondent without regard to the quantity of 
products purchased. As was true in the case of the volume purchase 
rebates described in paragraph 4, the respondent’s purchaser-custo- 
mers who have received the favored “jobber discounts” have been in 
active competition in the resale of products purchased from the re- 
spondent at retail with other retail customers of the respondent who 
have not received any such favored discounts. 

Par. 6. The acts and practices of the respondent in paying and 
granting the rebates and discounts as aforesaid have resulted in dis- 
criminations in price from 10% to 20% in sales of jewelry prod- 
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_ ucts of like grade and quality to competing customers of the respond- 
ent, and the effect of such discriminations may be substantially to 
lessen competition in the sale and distribution of jewelry products. 
in the respective lines of commerce in which the respondent and its: 
customers are engaged. The further effect of such discriminations: — 
has been and may be to injure, destroy, or prevent competition in the: 
sale and distribution of such products with the respondent and with: 
its customers who receive the benefits of said discriminatory prices. 

The respondent made no contention that any of the price differ- 
ences made only due allowance for differences in the cost of manu- 
facture, sale, or delivery resulting from the differing methods or 
quantities in which the products involved were to such favored custo- 
mers sold or delivered. 

CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
constituted violations of subsection (a) of section 2 of the act of Con- 
gress entitled “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved Octo- 
ber 15, 1914 (the Clayton Act), as amended by the Robinson-Patman 
Act, approved June 19, 1936. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondent’s answer 
thereto, and a stipulation as to the facts entered into by and between 
counsel for the respondent and the Chief Trial Counsel of the Com- 
mission, which stipulation provides, among other things, that with- 
out further evidence or other intervening procedure the Commission 
may proceed upon the complaint, answer and stipulation to make its 
report, stating its findings as to the facts, including inferences which 
it may draw from the facts admitted in the stipulation, and its con- 
clusion based thereon, and enter its order disposing of this proceed- 
ing (the filing of briefs and presentation of oral arguments having 
been expressly waived) ; and the Commission having made its findings 
as to the facts and its conclusion that the respondent has violated sub- 
section (a) of section 2 of the act of Congress entitled “An act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton Act), 
as amended by the Robinson-Patman Act, approved June 19, 1936: 

It is ordered, That the respondent, F & V. Manufacturing Co., Inc., 
a corporation, and its officers, representatives, agents, and employees, 
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directly or through any corporate or other device, in or in connection 
with the sale or distribution in commerce, as “commerce” is defined in 
the aforesaid Clayton Act, as amended, of jewelry products, do forth- 
with cease and desist from: 

Directly or indirectly discriminating in the price of jewelry prod- 
ucts by charging, accepting, or-receiving from different purchasers of 
such products of like grade and quality net prices which differ as much 
as, or more than, 10% of the highest of such net prices; Provided, 
however, That the foregoing shall not be construed to prevent the 
respondent from defending any alleged violation of this order by 
showing that different prices make only due allowance for differences 
in the cost of manufacture, sale, or delivery resulting from differing 
methods or quantities in which the products were sold or delivered. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order, 


OPINION OF COMMISSIONER LOWELL B. MASON 
CONCURRED IN BY COMMISSIONERS AYERS, CARSON AND MEAD 


The respondent in this proceeding is engaged in the manufacture 
and sale of jewelry products. It is charged with having violated sec- 
tion 2 (a) of the Clayton Act, as amended, by the use of (1) an annual 
volume purchase rebate plan, under which it grants rebates of 10% 
of its retail sales prices to purchasers of $1,500 or more of its products 
annually, and (2) a “jobber’s discount” plan, under which it grants 
discounts of from 12% to 20% of its regular retail prices to chain 
store purchasers of its products, regardless of the quantities of such 
products purchased. The case was submitted for disposition on the 
complaint, the respondent’s answer, and a stipulation of facts entered 
into by and between counsel which covers all of the material allega- 
tions of the complaint. 

On the basis of the stipulation, there can be no question about the 
- respondent’s violation of the law. In addition to setting forth the 
rebate and discount plans above-mentioned, under which price differ- 
ences are made in sales of products of like grade and quality to com- 
peting customers in amounts varying from 19% to 20% of regular 
retail prices, the stipulation further provides that “The effect of the 
discriminations in price, as hereinabove set forth, may be substantially 
to lessen competition in the sale and distribution of jewelry products 
in the respective lines of commerce in which respondent and its cus- 
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tomers are engaged * * *,” etc. Thus, all of the elements nec- 
essary to constitute a showing of unlawful price discriminations in 
violation of section 2 (a) of the Clayton Act, as amended, are specifi- 
cally covered. Moreover, the respondent made no contention that any 
of its price differences make only due allowance for differences in the 
cost of manufacture, sale or delivery resulting from the differing 
methods or quantities in which the products involved are to its favored 
customers sold or delivered. Therefore, this case does not involve the 
question of the respondent’s ability to justify the price differences by 
reason of corresponding differences in costs. 

It is to be noted, however, that the stipulation is very specific as to 
the price differences which may substantially injure competition. By 
its express terms, the differences having that effect are those “herein- 
above set forth,” and the differences thus encompassed are those rang- 
ing from 10% to 20% of the respondent’s regular retail prices. What 
effect, if any, price differences amounting to less than 10% of the retail 
prices may have on competition is not stated. It is clear, therefore, 
in the absence of any facts to support an inference of the likelihood of 
competitive injury as a result of smaller price differences, that the 
Commission’s findings must necessarily be limited to differences 
amounting to 10% or more of the respondent’s retail prices. 

The Commission’s findings as to the facts being so limited, its order 
to cease and desist must be limited accordingly. The only alternative 
would be for the order to prohibit all price differentials, with a proviso 
that it shall not be construed to prevent differences of less than 10% 
of retail prices which do not tend to lessen, injure or destroy com- 
petition. This, however, the Commission may not do in view of the 
decision of the Supreme Court in the Morton Salt Company case (334 
U.S. 87 (54)). The Court, in that case, had before it an order carry- 
ing just such a proviso. In rejecting it, the Court said: 

The effective administration of the Act, insofar as the act entrusts adminis- 
tration to the Commission, would be greatly impaired if, without compelling 
reasons not here present, the Commission’s cease and desist orders did no more 
than shift to the courts in subsequent contempt proceedings for their violation 
the very fact questions of injury to competition, etc., which the act requires the 
Commission to determine as the basis for its order. * * * 

Whether on this record the Commission was compelled to exempt certain dif- 
ferentials of less than five cents we do not decide. But once the Commission 
exempted the differentials in question from its order, we are constrained to hold 
that as to those differentials it could not then shift to the courts a responsibility 
in enforcement proceedings of trying issues of possible injury to competition, 

issues which Congress has primarily entrusted to the Commission. 
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Thus, the Commission’s order to cease and desist in this proceeding 
prohibits only those price differences which, on the basis of the record, 
are found to have a reasonable possibility of substantially lessening 
competition, namely, differences of 10%, or more, of the respondent’s 
highest retail prices. ; 
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In THE Marrer OF 
STEELCO STAINLESS STEEL, INC., AND CLYDE C. CARR 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5530. Complaint, Mar. 9, 1948—Decision, Mar. 15, 1950 


While various mineral elements and vitamins are required by the body as a 
whole, and essential to the strength and functioning thereof, statements and 
representations which attributed to various mineral elements and vitamins 
specific or unique functions in connection with specified tissues or organs, 
and asserted that the method of cooking was responsible for their loss or 
destruction, or conservation, as the case might be, were false in their breadth, 
express and implied, and misleading and deceptive in their lack of quali- 
fication. 


As respects the vitamins, foods or other preparations containing vitamin A do 
not increase resistance to disease, and vitamin A is not effective in prevent- 
ing or relieving anemia, pellagra, gallstones or eye trouble generally, vita- 
min B is not effective in preventing or relieving nervous diseases generally 
or paralysis, vitamin C does not increase one’s strength and endurance and 
will not prevent or relieve muscular diseases or loss of weight, and vitamin D 
is not effective in the treatment or prevention of bone disorders generally. 
And as respects vitamin H, there is no scientific evidence that it plays any 
role in reproduction in human beings. 


With regard to the effect of cooking on minerals and vitamins, the former are 
not appreciably damaged or destroyed by the heat used in any method. In 
the case of the latter, vitamin C and some elements of vitamin D are 
destroyed by prolonged high temperatures; other vitamins are not. As 
respects losses in cooking, minerals and vitamins Bi and C leach out in 
boiling water depending upon the solubility of the compounds in which they 
occur in food, and if the water is not consumed in gravies, sauces or other- 
wise, there is loss of said food elements, depending on the amount in the 
food before cooking, which in turn depends upon the nature of the food, the 
soil in which grown,.the manner of harvesting and storage, and the exposure 
to light and air between maturity and preparation, matters which, for all 
practical purposes, govern the food elements derived from the consumption of 
cooked foods as much as the manner of their cooking. And except for per- 
sons already deficient in such food elements or on the border line, or those 
on restricted diets, the maximum loss from any method of cooking in general 
use would be insignificant from a nutritional standpoint and would not 
affect the health of a person in normal health or on a normal diet. 


Where a corporation and its president, who was its majority stockholder, engaged 
in the competitive interstate sale and distribution of cooking utensils; in 
selling their said products through salesmen who were their agents or 
employees and not independent contractors or dealers, and whom they fur- 
nished with sales manuals, instruction books, advertising matter, charts. 
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order books, chattel mortgages for deferred payment sales, and sample out- 
fits, and who were authorized to receive the sales price of their products and 
deposits on deferred payment sales, to evaluate and make trade-in allow- 
ances on used cooking utensils, and to conduct cooking demonstrations with. 
their utensils, along with lectures and sales talks, in the homes of prospects, 
and who usually devoted their full time to selling said merchandise to 
customers— 

(@) Represented that certain designated minerals were essential and had a 
specific effect in connection with the functions and structures of various 
organs and tissues of the body, and that various organs and tissues had 
special requirements for certain designated mineral elements and vitamins; 

(bd) Represented that each of some 20 minerals—including sulphur, calcium, 
magnesium, potassium, chlorine, fluorine, sodium, iron, iodine, silicon, and 
manganese—had certain specific effects: in the case of sulphur, purifying, 
toning the system, and intensifying feeling and emotions; in the case of 
phosphorus, nourishing the brain cells, building power of thought, and 
stimulating the growth of hair and bone; ete. ; 

({c) Represented and implied that each of the vitamins A, B, C and D had 
certain specified preventive or affirmatively beneficial effects, that vitamin 
E was necessary for reproduction, and that all of the aforesaid vitamins 
were destroyed by water and high temperature; and 

(d) Represented through a depiction of the body and statements in connec- 
tion therewith, associating various tissues and organs with specified minerals 
and yitamins, that designated organs and tissues had special requirements 
for certain vitamins and mineral elements, such as sulphur, iodine, and 
silicon, in the case of the hair; fluorine and vitamin A, in the case of the 
eyes, ete.; 

The facts being that while the body as a whole requires the vitamin and mineral 
elements set forth the designated organs and tissues do not have such special 
requirements, and specific minerals and vitamins do not have the results 
above specifically attributed thereto; with the exception of silicon in the 
ease of the hair and teeth; 

{e) Represented by way of supplementing the various above statements, that 
by using their said products one would obtain all the food elements neces- 
sary to provide good health, and might expect to receive all the aforesaid 
beneficial effects to the various organs and other parts, and that the use of 
their products was the only method of cooking which would provide such 
benefits ; 

The facts being that food elements derived from the consumption of cooked 
foods is for all practical purposes governed as much by the nature of the 
food and the manner of its production and storage as by that in which 
eooked; and while their products constitute satisfactory utensils, some 
adapted to pressure cooking, and to cooking with high temperatures for 
short periods of time with a minimum of water—methods currently recom- 
mended by some dietitians, as conserving the necessary food elements—there 
are cooking utensils of other manufacture, composition and design which 
provide equally satisfactory use and results, and are just as adaptable to 
the cooking methods recommended ; 

(f) Represented falsely that their utensils provided a cooking method which 
was especially conducive to good health, was new and revolutionary, and 
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faster than any other method, and would effect savings in food, fuel and 
replacement, and in medical, hospital, medicine, and dental bills; and saving 
of time and efficiency, as compared:with all other methods; that stainless 
steel, of which their utensils were made, was a new metal; and that said 
utensils had been endorsed and recommended by noted food, dietetic and 
medical authorities; 

{g) Represented that they owned, operated, or controlled a factory wherein 
their utensils were made, and a research or other laboratory wherein they 
were tested and improved; that their salesmen were bonded for the pro- 
tection of their customers; and that upon purchase delivery would be made 
immediately or within from 30 to 90 days; 

The facts being their utensils were made to specifications on contract by an 
independent corporation and they had no laboratory; their salesmen were 
not bonded; and they did not make immediate delivery, and in some in- 
stances did not accomplish delivery for several years; 

{h) Represented falsely that boiling food destroyed its iodine content ; that 
constipation was caused by a lack of magnesium in cooked food; and that 
the preparation of food in.their utensils as recommended would aid digestion 3 
and that the consumption of food thus cooked would insure improved health; 

‘The facts being that iodine is found in food only in combination with other 
chemical elements ; and while, if such compound is soluble, boiling will leach 
it out, the loss is insignificant; and said representations were otherwise 
false; 

(i) Falsely represented to prospective purchasers that food cooked in other 
utensils resulted in destruction of essential minerals and vitamins, and in 
decayed teeth, faulty elimination, rickets, organic heart disease, ill health 
and many other diseases, and that water disturbed the “chemical balance” 
in food; 

{j) Misleadingly and deceptively made it a practice, when deferred payments 
were not promptly met, to write the delinquent on letterheads of the ‘‘Fed- 
eral Acceptance Company,’’ whereby purchasers were led to believe that 
they were dealing with an independent commercial paper corporation; 

The facts being said Federal Acceptance Company was merely a name invented 

_ and used by them for collection purposes ; and 

Where a number of their salesmen, for whose acts and statements in connec- 
tion with the sale or offer of their products they were fully responsible, and 
notwithstanding instruction to sell their utensils on their merits, without 
disparagement of competitive products— 

4k) Falsely represented, over a substantial number of years, over representa- 
tive areas, and in a substantial number of instances, to prospective pur- 
chasers, that cooking food in aluminum ware would cause cancer, ulcers, 
bad health, decayed teeth, indigestion and poison, bacterial and metallic; 
that minerals and vitamins essential to health were lost by cooking therein ; 
that their use was bad for children and pregnant women; that aluminum 
ware retained an odor and destroyed the color of food; that water boiled 
in aluminum ware utensils—as stated by one—was the same as embalming 
fluid; that granite ware was unhealthy because it chipped; and that alumi- 
num ware was porous and allowed bacteria to collect ; 
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Whereby some of those to whom such representations were made were frightened 
into discarding their currently used cooking utensils and into buying the 
products of said corporation and individual, and pursuading others to do 
likewise ; 

With effect of misleading a substantial portion ofthe purchasing public into 
the erroneous belief that such representations were true, and of thereby 
inducing their purchase of substantial quantities of said cooking utensils ; 
and that trade was unfairly diverted to them from their competitors through 
such disparagement of competitive products, to the substantial injury of 
their competitors in commerce: 

Held, That such methods, acts and practices, under the circumstances set forth, 
were all to the prejudice of the public and of their competitors, and con- 
stituted unfair methods of competition in commerce, and unfair and deceptive 
acts and practices therein. 

As respects the representation by respondents in said proceeding with respect 
to the alleged destruction of essential minerals and vitamins through cooking 
in utensils other than their own, and the harmful results thereof, that water 
disturbed the “chemical balance” in food, said expression was meaningless 
to the food experts who testified on the point. 

The allegations of the complaint concerning the representation that the peeling 
and coring of foods and vegetables took the value out of them and con- 
stituted enemies of health were not sustained by the evidence. 

Before Mr. Frank Hier, trial examiner. 

Mr. Joseph EF’. Callaway for the Commission. 

Nash & Donnelly, and Mr. Karl M. Friesenecker, of Chicago, IIl., 
for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Steelco Stainless 
Steel, Inc., a corporation, and Clyde ©. Carr individually and as an 
officer of said corporation, hereinafter referred to as respondents, have 
violated the provisions of said act and, it appearing to the Commission 
that a proceeding by it in respect thereto would be in the public inter- 
est, hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrarn 1. Respondent, Steelco Stainless Steel, Inc., isa corpora- 
tion, organized, existing, and doing business under, and by virtue of 
the laws of the State of Illinois, with its principal office and place of 
business located at 433 East Erie Street, Chicago, Ill. Respondent 
Clyde C. Carr is an officer of, and fornmulates and controls the policies, 
activities, and practices of corporate respondent, including the acts and 
practices hereinafter alleged. The address of Sponeen Carr is the 
same as that of corporate respondent. 
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_ Par. 2. Respondents are now, and for more than 5 years last past, 
have been engaged in the sale and distribution of stainless steel cooking 
utensils in commerce between and among the various States of the 
United States and in the District of Columbia. Respondents cause and 
have caused said products, when sold, to be transported from their 
aforesaid place of business in the State of Illinois to purchasers 
thereof located in other States of the United States and in the District 
of Columbia. There is now and has been, at all times mentioned 
herein, a constant course of trade in said products sold by respondents 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of their said business, respondents 
are now and have been in substantial competition with other corpora- 
tions and with persons, firms, and partnerships likewise engaged in the 
business of selling and distributing cooking utensils made from steel 
or other metals or materials in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 4. The advertising and selling of respondents’ cooking utensils 
are conducted principally through the medium of agents, representa- 
tives or employees through personal solicitation and contact with the 
general public. The method chiefly employed by said agents, repre- 
sentatives or employees, at respondents’ direction, is the giving of 
demonstrations of respondents’ products before groups of prospective 
purchasers at which times, various pamphlets, leaflets, charts, circulars 
and other written matter are exhibited and distributed accompanied 
by sales talks, taken from sales manuals supplied by the respondents, 
all with respect to the characteristics, nature and effectiveness of said 
products used in the preparation of food. 

Par. 5. Among and typical of the statements and representations 
contained in said pamphlets, leaflets, charts, circulars and other 
written matters and the sales talks of said agents, representatives or 
employees, used in connection with the offering for sale, sale and 
distribution of respondents’ said products, in commerce, are the fol- 
lowing: 

FOOD IS HEALTH 


The letter T indicates element injured by temperatures. The letter W indi- 
eates element is dissolved out either partially or wholly by warm or hot water. 


Essential Organic Mineral Salts Effects / 

(T) Sulphur— Purifies—tones system—intensifies feeling and 
Brain, Nerves, Liver emotions. 

(T) Phosphorus— Nourishes the brain cells; builds power of 


Brains: * *- 3% thought; stimulates growth of hair and bone. 
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Essential Organic Mineral Salts 
(WT) Calcium 
oe = Lunes 
(WT) -Magnesium— 
Nerves, Intestines 
(W) Potassium— 
Tissue, Glands 


(T) Chlorine— 
Glands, Intestines 


(T) Fluorine— 
Lungs, Tendons, Veins 


(W) Sodium— 
Glands, Stomach, Blood 
(W) Iron 


wo) fk 


(T) Iodine— 

Glands, Brain 

(W) Silicon— 

Nails; Skin, Teeth, Hair 
(W) Manganese— 
Heart, Brain, Tissue 


Principal Body Organs 
Heart 


Vein, Arteries 


Function 
Blood Circulation 
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Effects 
* %* + cives vitality, endurance ; heals wounds ; 
counteracts acid. 


* 


Relaxes nerves; refreshes system. Prevents and 
relieves constipation. 


Liver activator; strongly alkaline; makes tissue 
elastic, muscles supple, creates grace, beauty, 
good disposition. 


Cleans; expels waste; freshens; purifies, disin- 
fects. 


Strengthens; cements, builds resistance; .hard- 
ens. 


Aids digestion; counteracts acidosis; halts fer- 
mentation; purifies blood; dissolves congestion. 


Absorbs oxygen; for feeding and growth of cell 
structure through oxidation; gives energy, vi- 
tality, rosy cheeks. 


* * * 


; hormalizes gland and eell action; 
ejects and counteracts poisons. 
Gives keen hearing ; sparkling eyes ; pearly teeth 
and nails; glossy hair; tones system. 
Increases resistance; strengthens; coordinates 
thought and action; improves memory. 
Food Hlements Needed 

Manganese, Calcium, Fluorine, 

Sodium 


Bones Supportive Masticatory * * * Fluorine Silicon 
Teeth, Nails Protective lt 
* % * * * %* * * * 

* * cd 
Nerves Communicative Servants of Magnesium, Silicon, Sulphur, 

Brain Phosphorus 
Lungs Receive and Transmit Oxy- Calcium, Fluorine, Potassium 
gen; Receive and elimi- 
nate Carbon Dioxide 
Stomach Digestive All 16 elements organie—nat- 
ural balance 
Intestines Digestive Eliminative Potassium, Sodium, Magne- 
sium, Chloride, Sulphur 

Liver Blood Purifier Potassium, Sodium 

Bile Secretion 
Kidneys Eliminative Potassium, Sodium 
Glands Chemical Balance Iodine, Potassium, Chlorine, 

Sodium 

Skin Eliminative Phosphorus 

Protective Manganese, Silicon 
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Principal Body Organs : Function Food Elements Needed 
Muscles Structural Potassium, Sodium, Manganese, 
Tissue Silicon 
Ligaments Operative Potassium, Sodium, Manganese, 
; Silicon 
Generative Reproduction Phosphorus, Calcium, Potassium, 
Silicon 
VITAMINS 
Fat Soluble A— * * * Injured by high temperature. Effective 
Growth in preventing and relieving Anemia. Pellagra, 
Resistance to Disease Gall Stones, Xerophthalmia (eye trouble). 
Water Soluble B— * * * Injured by high temperatures. Pre- 
Normal Function Organs vents and relieves Beri Beri (nervous disease), 
Paralysis. 
Water Soluble C— * * *. Destroyed by high temperatures. Pre- 
Strength, Endurance vents, relieves—Scurvy, Muscular Disease, Loss 
. of Weight. 
Fat Soluble D— * %* * Injured by high temperatures. Prevents 
Bone Development Rickets, Bone Disorders. 
Maintenance 
Water Soluble E— * * * Destroyed by high temperatures. 
Reproduction 


Par. 6. By means of the aforesaid statements and representations, 
respondents have represented and implied that certain designated 
minerals are essential and have a specific effect in connection with 
the functions and structure of various organs and tissues of the human 
body ; that various organs and tissues of the human body have special 
requirements for certain designated mineral elements and vitamins, 

By means of the aforesaid statements and representations, respond- 
ents have represented and implied that sulphur purifies and tones the 
human system and intensifies feeling and emotions; that phosphorus 
nourishes the brain cells, builds power of thought and stimulates the 
growth of the hair; that calcium gives vitality, endurance, heals 
wounds and counteracts acids; that magnesium relaxes nerves, re- 
freshes the human system, prevents and relieves constipation; that 
potassium is a liver activator, makes tissues elastic, muscles supple, 
creates grace, beauty and a good disposition; that chlorine cleans, 
freshens, purifies, disinfects and expels waste from the human body; 
that fluorine has a beneficial effect on the lungs, tendons and veins by 
strengthening, cementing, hardening and building the resistance of 
those tissues, tendons, and veins; that sodium aids digestion, counter- 
acts acidosis, halts fermentation, purifies blood, dissolves congestion ; 
that iron gives energy, vitality and rosy cheeks; that iodine normalizes 


f \ 
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glands and cell action and ejects and counteracts poisons ; that silicon 
gives keen hearing, sparkling eyes, pearly teeth and nails, glossy hair 
and tones the human system; that manganese increases resistance, 
‘strengthens thought and action and improves memory. 

_ Further, by means of said statemerits and represeniations, respond- 
ents have represented and implied that vitamin A affords resistance 
to disease and is effective in preventing and relieving anemia, pellagra, 
gallstones and xerophthalmia (eye trouble) ; that vitamin B prevents 
and relieves nervous disease and paralysis; that vitamin C imparts 
strength and endurance and prevents and relieves muscular disease and 
loss of weight ; that vitamin D prevents bone disorders; that vitamin E 
is necessary for reproduction; and that all of the aforesaid vitamins 
are destroyed by water and temperature. 

In one of respondents’ aforesaid charts, there is a picturization of 
the human body in connection with which there appear statements 
associating various tissues and organs of the human body with various 
specified minerals and vitamins as follows: 

Hair—Sulphur, Iodine, Silicon; 

Eyes—Fluorine, Vitamin-A ; 

Teeth—Calcium, Silicon, Vitamin-D ; 

Liver—Chlorine ; 

Stomach—Sulphur, Vitamin-B; 

Intestine—Magnesium ; 

Adrenal Gland—Magnesium, Vitamins—A, B, C, and G; 

Muscles—Potassium ; 

Brain—Manganese, Phosphorus, Vitamins—B and G; 

Thyroid Gland—lIodine ; 

Throat—Vitamin-A ; 

Heart—Potassium, Vitamins-A,-G; 

Gall Bladder—Sodium ; 

Kidney—Magnesium ; 

Blood Stream—Iron, Oxygen, Hydrogen, Vitamin-A. 

Par. 7. The aforesaid statements and representations are false, 
misleading, and deceptive. In truth and in fact, while the mineral 
elements referred to are essential to the structure and functioning of 
the human body as a whole, the designated mineral elements do not 
have specific or unique functions in connection with the organs and 
tissues specified in said statements and representations. While the 
human body taken as a whole requires all of the vitamins and mineral 
elements set forth in the aforesaid statements and representations, 
with the exception of the mineral element Silicon, the designated 
organs and tissues of the body do not have special requirements for the 
vitamins and mineral elements aforesaid as indicated in the said state- 
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ments and representations. In truth and in fact, sulphur does not 
purify or tone the human system nor does it intensify feeling and 
emotions. Phosphorus does not nourish the brain cells, build power 
of thought, or stimulate the growth of hair; calcium does not give 
vitality, endurance, heal wounds, or counteract acid; magnesium does 
not relax the nerves, refresh the human system or prevent or relieve 
constipation; potassium is not a liver activator, does not make tissues 
elastic, muscles supple, and does not create grace, beauty, or good dis- 
position ; chlorine does not cleanse, freshen, purify, disinfect, or expel 
waste matter from the human system; fluorine does not strengthen, 
cement, harden or build the resistance of the lungs, tendons, or veins; 
sodium does not aid digestion, counteract acidosis, halt fermentation, 
purify blood, or dissolve congestion ; iron does not give energy, vitality, 
or rosy cheeks; iodine does not normalize glands and cell action and 
does not eject or counteract poisons; silicon does not gtve keen hearing, 
sparkling eyes, pearly teeth and nails and glossy hair, nor does it tone 
the human system; manganese does not increase resistance, does not 
strengthen or coordinate thought and action and does not improve the 
memory. 

In truth and in fact, vitamin A containing foods or other vitamin 
containing preparations do not increase resistance to disease. Vita- 
min A is not effective in preventing or relieving anemia, pellagra, 
gallstones or eye trouble generally; vitamin B is not effective in 
preventing or relieving nervous diseases generally or paralysis; 
vitamin C does not increase an individual’s strength and endurance 
nor will it prevent or relieve muscular diseases or loss of weight; 
vitamin D is not effective in the treatment or prevention of bone 
disorders generally. There is no scientific evidence that vitamin E 
plays any role in connection with reproduction in human beings. 

Par. 8. By means of the various statements made in the adver- 
tising literature and chart set out and described in paragraphs 5 and 6, 
respondents represented that by using their said products in the 
preparation of food, one will obtain all the food elements necessary to 
provide good héalth and may expect to receive all] the beneficial effects 
to the various organs and other parts of the body enumerated therein, 
and that the use of respondents’ products is the only method of cooking 
which will provide these benefits. In truth and in fact, the food 
elements derived from the consumption of cooked foods is governed, 
for all practical purposes, by the nature of the food and not by the 
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manner in which it is cooked. Moreover, there are other cooking 
utensils and methods of cooking which will retain the various food 
elements to the same extent or to a greater extent than is obtained by 
the use of respondents’ products. 

Par. 9. Other typical statements and representations contained in 
said advertising material and representations are as follows: 


Steelco does more for you—Steelco is an aid to health. 

A new way—a new day. Steelco genuine stainless steel brings you real health 
method cooking. : 

The Steelco stainless steel new improved way of cooking retains the health- 
giving minerals and vitamins. 

Food that promotes glowing health. * * * 

You should protect yourself and retain the beauty building elements 
with * * * Steelco health method cooking. 

If you want your family to live a life of health and happiness—there is a safe 
way to prepare food. Steelco health method cooking. 

Insure your family’s health. Authorities everywhere endorse stainless steel 
as the ideal method for cooking utensils. The preservation of body-building 
minerals and vitamins is essential to the correct functioning of the human body 
and the safeguarding of your family’s health. 

It has been said by noted food authorities that Steelco stainless steel equip- 
ment is the most modern up-to-date health cooking unit known to food science. 
Everywhere doctors endorse stainless steel to cook in. Today, some of the leading 
hospitals are equipped, or are being equipped, with the new modern metal, stain- 
less steel. 

Dangerous as gunmen! Water ... that disturbs the chemical balance. Tem- 
perature... that disturbs some minerals and some vitamins. Peeling and 
coring ... that take value out of food. If these enemies of health exist in your 
litehen, destroy them. 

Any home, or members of tue home, where the wife or mother forgets or ignores 
the chemistry of the cooked food pays the price later on in the form of decayed 
teeth, ill health, faulty elimination, rickets, organic heart disease, and many 
others of 412 diseases that are now known to the American Medical Profession. 

Proper preparation of foods aids digestion—The safe way is... Steelco 
Health Method Cooking. 

* * * Both water and temperature disturb and affect the calcium content 
of food. 

By the application of heat, the iodine that we had in the water shows exactly 
what happens when you cook food in boiling water and you get high temperature, 
You drive off into the air the iodine content. 

Magnesium is very easily affected by both, in fact by either water or 
temperature. 

On this last diagram we see a clogged condition in what is known as the en- 
gine-room, or we might call it faulty elimination, more commonly known as con- 
stipation. This condition exists because of a lack of magnesium in food * * *, 
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STEELCO SAVES YOU MONEY TOO $$ DIRECT SAVINGS $$ 


SAVINGS ON MBEAE 
SAVINGS ON VEGETABLES 
SAVINGS ON FRUITS 
SAVINGS ON GREASE 
SAVINGS ON FUEL 
SAVINGS ON REPLACEMENTS 
$ $ INDIRECT SAVINGS $$ 
PROBABLE DOCTOR BILLS 
PROBABLE HOSPITAL BILLS 
PROBABLE MEDICINE BILLS 
PROBABLE DENTAL BILLS 
PROBABLE LOST TIME 
PROBABLE LOST EFFICIENCY 


DOLLARS LOST EACH WEEK ARE DOLLARS LOST FOREVER, YOU'LL 
WELCOME THESE SAVINGS—YOU’LL ENJOY TASTIER DISHES PRE- 
PARED BY THERMAL VACUUM COOKING STEELCO HEALTH COOK- 
ING METHOD. (See Chart) 

There are indirect savings which are just as definite as the direct savings, but 
they cannot be estimated quite so easily. There are the extra doctor bills, hospital - 
bills, medicine bills, dental bills, that are all a part of the overhead with the old 
method of cooking, because you take away the minerals and vitamins in food that 
should supply the body. 

Does Steelco’s method of cooking retain minerals and vitamins? The answer 
is “Yes.” Thermal-Vacuum cooking permits a retention of minerals and vitamins 
never heretofore known in cooking utensils. 

Steelco stainless steel is serviced and installed by bonded representatives. 

By means of the statements and representations immediately herein- 
above quoted, respondents have represented and now represent that 
respondents’ said utensils constitute a cooking method which is es- 
pecially conducive to good health; that the method of cooking made 
possible through the use of said utensils is new and revolutionary ; that 
the consumption of food cooked in said utensils will insure improved 
health and promote happiness; that water and temperature destroy 
minerals and vitamins and that the use of respondents’ products is the 
only method by which vitamins and minerals may be preserved in 
cooked food; that water disturbs the chemical balance in food; that 
failure to use respondents’ said utensils will result in decayed teeth, 
ill health, faulty elimination, rickets, organic heart disease, and many 
other diseases; that constipation is caused by lack of magnesium in the 
food ; that boiling food destroys the iodine content therein; that peel- 
ing and coring fruits and vegetables take the value out of food and 
consitute enemies to health; that the preparation of food in respond- 
ents’ said utensils will aid digestion; that said utensils have been en- 
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dorsed and recommended by the outstanding authorities in medicine 
and dietetics in the United States, as the ideal method of cooking; that 
by using respondents’ said utensils, savings can be effected in foods, 
fuel, replacements, doctor bills, hospital bills, medicine bills, dental 
bills and loss of time and efficiency as compared with all other methods 
of cooking; that stainless steel is a new metal; that respondents’ said 
utensils afford faster cooking of food than any other cooking utensils. 

Par. 10. The aforesaid statements and representations are false, 
misleading, and deceptive. In truth and in fact, respondents’ said 
utensils do not constitute a cooking method which is especially con- 
ducive to health. Said method of cooking is not new or revolution- 
ary. The consumption of food cooked in said utensils will not insure 
improved health nor will it promote happiness. The mineral con- 
tent of foods is not destroyed or affected by heat; while some of the 
vitamins and minerals. may be affected by prolonged exposure to 
elevated temperatures and may be dissolved by water, there is no 
significant loss of these substances in any of the procedures commonly 
employed in cooking, provided the cooking water is used to make 
gravies, sauces, etc., and not thrown away. Moreover, there are other 
methods of cooking which will preserve the vitamins and minerals in 
foods to the same extent as will result from the use of respondents’ 

product; water does not disturb the chemical balance in food; failure 
to use respondents’ said utensils will not result in decayed teeth, ill 
health, faulty elimination, rickets, organic heart disease, or any other 
disease; constipation is not caused by lack of magnesium in food; 
boiling food does not destroy the iodine content therein; peeling and 
coring fruits and vegetables does not take the value therefrom or 
constitute enemies to health; the preparation of food in respondents’ 
said utensils will not aid digestion; said utensils have not been in- 
dorsed and recommended by the outstanding authorities in medicine 
and dietetics in the United States as the ideal method of cooking; the 
use of respondents’ said utensils will not effect savings in foods, doc- 
tor’s bills, hospital bills, medicine bills, dental bills and loss of time 
and efficiency as compared with the results which will follow the use 
of cooking utensils sold by respondents’ aforesaid competitors; stain- 
less steel is not a new metal; respondents’ said utensils do not afford 
faster cooking of food than other like or similar utensils sold by re- 
spondents’ aforesaid competitors. 

Par. 11. Respondents, in the course and conduct of their business 
as aforesaid and for the purpose of inducing the purchase of their 
cooking utensils in said commerce, have made and are now making 
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false and misleading statements and representations in their aforesaid 
advertising literature and through their agents, representatives, and 
employees, as to their business status. Respondents through the use 
of such statements as “Research in this laboratory keeps Steelco years 
ahead,” have represented and now represent that they own, operate 
or control a research laboratory within the common and usual meaning 
of the word, when used in connection with the scientific construction 
of cooking utensils, that is, a place or places appropriately equipped 
for and devoted to experimental study in the application of scientific 
principles in an endeavor to develop and to verify new qualities in 
said products by the testing and analysis of the metallic contents con 

tained therein by persons skilled in the manufacture thereof. Re- 
spondents also, by the use of such statements, as “Steelco Stainless 
Steel, Inc., General Offices and Factory, Chicago, Illinois,” have repre- 
sented and now represent that they own, operate, or control a factory 
wherein their said products are manufactured; and that respondents 
now are and have been the manufacturers of said products. 

In truth and in fact, respondents neither own, operate, or control a 
research laboratory or any laboratory, or a factory wherein their 
said products are manufactured, but buy their products from others. 

Par. 12. There is a preference on the part of a substantial portion 
of the purchasing public for dealing with the manufacturer of prod- 
ucts sold by it and a preference for dealing with a concern which | 
maintains and operates a research laboratory, or a laboratory, in con- 
nection with its business. 

Par. 13. In the course and conduct of their aforesaid business in 
the offering for sale, sale and distribution of their said products in 
commerce, respondents by means of the aforesaid advertising matter 
and in newspapers.and in oral statements and representations made by 
their representatives, agents, or employees, have represented to persons 
ordering said products that delivery thereof would be made im- 
mediately ; within 30 to 90 days or within some other specified period 
of time; and that respondents’ representatives were and are bonded for 
the protection of their customers. 

Said statements and representations were false, misleading, and de- 
ceptive. In truth and in fact, respondents did not make delivery of 
such products immediately, within 30 to 90 days, or within the other 
designated periods of time. Respondents’ said representatives were 
and are not bonded for the protection of their customers. 
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Par. 14. Respondents, in the course and conduct of their said 
business for the purpose of collecting sums of money due them by their 
customers on sales contracts have used on their letterheads and else- 
where the following: 


FEDERAL ACCEPTANCE CO. 
Commercial Papers. 


FEDERAL ACCHPTANCE COMPANY 


By means of said statements or representations, respondents have 
represented and implied that the Federal Acceptance Co. is a financial 
company separate and apart from respondents and engaged in the 
purchase of commercial papers; that is, promissory notes, contracts, 
accounts, and acceptances from the payee and in the collection thereof 
for their own account. 

In truth and in fact, such statements or representations are false, 
misleading, and deceptive. The Federal Acceptance Co. is not a finan- 
cial company engaged as aforesaid, but is merely a name used by re- 
spondents for the purpose of collecting sums of money due it under 
contracts with their customers. 

Par. 15. In the course and conduct of their aforesaid business for 
the purpose of inducing the purchase of their said products in com- 
merce, respondents have made disparaging statements and representa- 
tions in their aforesaid advertising matter and through their afore- 
said agents, representatives, and employees with respect to utensils 
sold and distributed in commerce by their competitors aforesaid. 
Such disparaging statements were and are to the effect that the con- 
sumption of food prepared or kept in aluminum utensils will cause 
cancers, stomach trouble, anemia, blood poisons, and various other 
ailments, afflictions, and diseases; that food so prepared or kept in 
aluminum utensils is detrimental to the health of the users thereof and 
that the preparation of food in aluminum utensils causes formation 
of poisons. 

In truth and in fact, aluminum has been used in the manufacture 
of cooking utensils for many years. During that period of time it 
has been found to be a highly satisfactory material for use in cooking 
utensils. Further, in truth and in fact, the consumption of food 
prepared or kept in aluminum kitchen utensils will not cause cancers, 
stomach trouble, anemia, blood poisons, and other ailments, afflictions, 
and diseases of the human body. Foods so prepared or kept in alu- 
minum utensils are not detrimental to the health of the users thereof 
by reason of the use of aluminum utensils. Poisons are not formed 
from the preparation of foods in aluminum utensils. 
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Par. 16. There are, among the competitors of the respondents in 

commerce as herein set out, manufacturers and distributors of like or 
similar commodities who truthfully advertise and represent their re- 
spective products and who refrain from unfairly disparaging the 
products of competitors in the manner and form herein set out by 
which the respondents disparage their competitors’ products. 
Par. 17. The aforesaid false, misleading, deceptive, and disparag- 
ing statements and representations so made by respondents, as above 
alleged, have had and now have the tendency and capacity to and do 
mislead and deceive a substantial part of the consuming public into 
the false and erroneous belief that cooking utensils made from alu- 
minum are undesirable and harmful, as above alleged, and are dan- 
gerous to the consumers of food prepared in said cooking utensils and 
that all of said statements and representations made by respondents 
with reference to said aluminum cooking utensils are true. 

As a result thereof, trade has been unfairly diverted to respondents 
from those competitors herein referred to. As a consequence thereof, 
substantial injury has been and is being done by respondents to their 
competitors in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 18. The use by the respondents of the foregoing acts and 
practices and the false, misleading, and deceptive statements and 
representations disseminated as aforesaid has had and now has the 
capacity and tendency to deceive and does mislead and deceive a sub- 
stantial number of the public into the erroneous and mistaken belief 
that all of said statements and representations are true and induces a 
substantial number of the public, because of such erroneous and mis- 
taken behef, to purchase substantial quantities of respondents’ said 
product. 

Par. 19. The methods, acts, and practices of respondents, as here- 
inabove alleged, are all to the prejudice of the public and of respond- 
ents’ competitors and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FinpinGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission on March 9, 1948, issued and subse- 
quently served its complaint in this proceeding on the respondents 
Steelco Stainless Steel, Inc., a corporation, and Clyde C. Carr, indi- 
vidually and as an officer of respondent corporation, charging them 
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with the use of unfair methods of competition in commerce and un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. After the filing 
of respondents’ answer to the complaint, testimony, and other evi- 
dence in support of and in opposition to the allegations of the com- 
plaint were introduced before a trial examiner of the Commission 
theretofore duly designated by it and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter this proceeding regularly came on for final hearing before 
the Commission on the complaint, answer thereto, testimony and 
other evidence, the trial examiner’s recommended decision, to which 
no exceptions were filed, briefs in support of and in opposition to 
the allegations of the complaint, and oral argument of counsel; and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the in- 
terest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent Steelco Stainless Steel, Inc., is a corpo- 
ration organized, existing, and doing business under the laws of the 
State of Illinois, with its principal office and place of business located 
~ at 4450.to 4458 Ravenswood Avenue, Chicago, Ill. 

Par. 2. Respondent Clyde C. Carr is president of, and the majority 
stockholder in, the corporate respondent, and has been such since he 
organized the corporation. The only other officers and stockholders 
are his son-in-law and daughter, who, together with him, constitute 
the board of directors. By virtue of stock ownership, officership, and 
active direction, the policies, activities, and practices of the corporate 
respondent are his. 

Par. 3. Respondents are now and for a number of years have 
been engaged in commerce between the States of the United States 
and the District of Columbia, causing their products, when sold, to 
be transported from the State of Illinois to purchasers located in 
other States in a constant course of trade in such products. 

Par. 4. Respondents in the course and conduct of their business are 
and have been in substantial competition with other corporations, 
firms, partnerships, and individuals similarly engaged in selling cook- 
ing utensils in commerce among the States of the United States and 
the District of Columbia. 
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Par. 5. In the sale of their products, respondents enter into con- 
tracts, called franchises, with salesmen, designated as dealers, and 
furnish the latter with sales manuals, instruction books, advertising 
matter, pamphlets, leaflets, charts, circulars, order books, chattel mort- 
gages for deferred payment sales, and sample outfits of respondents’ 
products. Such agents have authority to receive the sales price of 
respondents’ products, to receive deposits on deferred-payment sales, to 
evaluate and allow trade-in allowances on used cooking utensils, and 
to conduct demonstrations of cooking with respondents’ utensils in 
the homes of prospects, giving lectures and sales talks in the course 
thereof. Such salesmen, in most instances, devote their full time to 
respondents and do not sell other merchandise. These salesmen do 
not purchase respondents’ products for resale to the consumer but 
sell them on behalf of respondents. Such salesmen are agents or em- 
ployees of respondents and are not independent contractors or inde- 
pendent dealers. Respondents are fully responsible for such sales- 
men’s acts and statements made in connection with the sale or offering 
for sale of their products and germane thereto. 

Par. 6. Typical of the statements and representations contained in 
said pamphlets, leaflets, charts, circulars, and other written matter 
and the sales talks of said agents, representatives, or employees, used 
in connection with the offering for sale, sale, and distribution of 
respondents’ said products, in commerce, are the following:. 


FOOD FOR HEALTH 


* * * 


The letter T indicates element injured by temperatures. 
The letter W indicates element is dissolved out either partially or wholly 


by warm or hot water. 


* * * 

Essential Organic Mineral Salts ; Effects 
(T), Sulphur— Purifies—tones system—in- 
Brain, Nerves, Liver tensifies feeling and emotions. 
(T) Phosphorus— Nourishes the brain cells; builds 
Brain.gs Genki power of thought; stimulates 

growth of hair and bone. 
(WT) Calcium * #* #*>: gives vitality, endurance; 
F/-, * oot Toungs heals wounds; counteracts acid. 
(WT) Magnesium— Relaxes nerves; refreshes system. 
Nerves, Intestines Prevents and relieves constipa- 

tion. 

((W): Potassium— Liver activator; strongly alkaline ; 


Tissue, Glands makes tissues elastic, muscles 
i supple, creates grace, beauty, 
good disposition. 


854002—52 45 
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(T) Chlorine— 
Glands, Intestines 

(TL) Fluorine— 

Lungs, Tendons, Veins 
(W) Sodium— 

Glands, Stomach, Blood 


(W) Iron— 


* * * 


(T) Iodine— 
Glands, Brain 


(W) Silicon— 
Nails, Skin, Teeth, Hair 


(W) Manganese— 
Heart, Brain, Tissues 


Principal Body Organs 


Function 


Findings 


Cleans; expels waste ;- freshens ; 
purifies, disinfects. 
Strengthens; cements, builds re- 
sistence; hardens. 


- Aids digestion ; counteracts acido- 


sis; halts fermentation ; purifies 
blood; dissolves congestion. 
Absorbs oxygen; for feeding and 
growth of cell structure through 
oxidation; gives energy, vital- 

ity, rosy cheeks. 

* * *: normalizes gland and cell 
action; ejects, and counteracts 
poisons. 

Gives keen hearing; sparkling 
eyes, pearly teeth and nails; 
glossy hair; tones system. 
Increases resistance; strengthens ; 
co-ordinates thought and action; 
improves memory. 


46 1. T.C. 


Food Elements Needed 


Heart Blood Circulation Manganese, Calcium Fluorine, 
Vein, Arteries Sodium 
ek PaaS Sieby x * x 
Bones Supportive x * * Fluorine, Silicon 
Teeth, Nails Masticatory, Protective eee Es 
et em 3 we by Pe Bictry te 
Nerves Communicative Servantsof Magnesium, Silicon, Sulphur 
Brain Phosphorous 
Lungs Receive and Transmit Oxy- Calcium, Fluorine, Potassium 
gen. Receive and Elimi- 
nate Carbon Dioxide 
Stomach Digestive All 16 elements organic—nat- 
ural balance 
Intestines Digestive Eliminative Potassium, Sodium, Magne- 
sium, Chlorine, Sulphur 
Liver Blood Purifier. Bile Secre- Potassium, Sodium 
tion 
Kidneys Eliminative Potassium, Sodium 
Glands Chemical Balance Iodine, Potassium Chlorine, 
Sodium 
Skin Eliminative Protective Phosphorus, Manganese, Sili- 
con 
Muscles Structural ’ Potassium, Sodium, Manga- 
Tissue nese, Silicon 
Ligaments Operative Potassium, Sodium, Manga- 
nese, Silicon 
Generative Reproduction Phosphorus, Calcium, Potas- 
Organs 


sium, Silicon 
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Vitamins 

Fat Soluble A— * * * Injured by high temperatures. Effective 
Growth in preventing and relieving Anemia, Pellagra, Gall- 
Resistance to Disease stones, Xerophthalmia (eye trouble). 
Water Soluble B— * * * Injured by high :temperatures. ‘Prevents 
Normal Function Organs and relieves Beri Beri (nervous disease), Paralysis. — 
Water Soluble C— * * * Destroyed by high temperatures. Pre- 
Strength, Endurance vents, relieves—-Scurvy, Muscular Disease, Loss of 

Weight. 
Fat Soluble D— * * * Injured by high temperatures. Prevents - 
Bone Development Rickets, Bone Disorders. | 
Maintenance 
Water Soluble E— * ¥* * Destroyed by high temperatures. 
Reproduction 


Par. 7. By means of the aforesaid statements and representations 
respondents have represented and implied that certain designated 
minerals are essential and have a specific effect in connection with 
the functions and structure of various organs and tissues of the human 
body ; that various organs and tissues of the human body have special 
requirements for certain designated mineral elements and vitamins. 

Also by means of the aforesaid statements and representations, 
respondent have represented and implied that sulphur purifies and 
tones the human system and intensifies feeling and emotions; that 
phosphorus nourishes the brain cells, builds power of thought, and 
stimulates the growth of the hair; that calcium gives vitality and 
endurance, heals wounds, and counteracts acids; that magnesium re- 
laxes nerves, refreshes the human system, prevents and relieves con- 
stipation; that potassium is a liver activator, makes tissues elastic and 
muscles supple, creates grace, beauty and a good disposition; that 
chlorine cleans, freshens, purifies, disinfects, and expels waste from 
the human body; that fluorine has a beneficial effect on the lungs, 
tendons, and veins by strengthening, cementing, hardening, and build- 
ing the resistance of those tissues, tendons, and veins; that sodium 
aids digestion, counteracts acidosis, halts fermentation, purifies blood, 
dissolves congestion; that iron gives energy, vitality, and rosy cheeks; 
that iodine normalizes glands and cell action and ejects and counter- 
acts poisons; that silicon gives keen hearing, sparkling eyes, pearly 
teeth and nails, and glossy hair, and tones the human system; that 
manganese increases resistance, strengthens thought and action, and 
improvesmemory. 

Further, by means of said statements and representations, respond- 
ents have represented and implied that vitamin A affords resistance to 
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disease and is effective in preventing and relieving anemia, pellagra, 
gallstones, and xerophthalmia (gye trouble) ; that vitamin B prevents 
and relieves nervous disease and paralysis; that vitamin C imparts 
strength and endurance and prevents and relieves muscular disease 
and loss of weight; that vitamin D prevents bone disorders; that 
vitamin E is necessary for reproduction; and that all of the aforesaid 
vitamins are destroyed by water and temperature. 

In one of respondents’ aforesaid charts, there is a picturization of 
the human body in connection with which appear statements associ- 
ating various tissues and organs of the human body with various speci- 
fied minerals and vitamins as follows: 

Hair—Sulphur, Iodine, Silicon 

Byes—Fluorine, Vitamin—A 

Teeth—Calcium, Silicon, Vitamin—D 

Liver—Chlorine 

Stomach—Sulphur, Vitamin-B 

Intestine—Magnesium 

Adrenal gland—Magnesium, Vitamins—A, B, C, and G 

Muscles—Potassium 

Brain—Manganese, Phosphorus, Vitamin—B-—G 

Thyroid gland—Iodine 

Throat—Vitamin—-A 

Heart—Potassium, Vitamin—A-G 

Gall bladder—Sodium 

Kidney—Magnesium 

Blood stream—Iron, Oxygen, Hydrogen, Vitamin—A 

Par. 8. These statements and representations are false in their 
breadth, express and implied, and misleading and deceptive in their 
lack of qualification. While the mineral elements referred to are 
essential to the structure and functioning of the human body as a 
whole, the designated mineral elements do not have the specific or 
unique functions in connection with the organs and tissues specified in 
said statements and representations. While the human body taken as 
a whole requires all of the vitamins and mineral elements set forth in 
the aforesaid statements and representations, with the exception of 
the mineral element silicon, the designated organs and tissues of the 
body do not have special requirements for the vitamins and mineral 
elements aforesaid as indicated in the said statements and representa- 
tions. Sulphur does not purify or tone the human system nor does it 
intensify feeling and emotions. Phosphorus does not nourish the 
brain cells, build power of thought, or stimulate the growth of hair; 
calcium does not give vitality and endurance, heal wounds, or counter- 
act acid; magnesium does not relax the nerves, refresh the human 
system, or prevent or, as found in human food, relieve constipation ; 
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potassium is not a liver activator, does not make tissues elastic or 
muscles supple, and does not create grace, beauty, or good disposition ; 
chlorine does not cleanse, freshen, purify, disinfect, or expel waste 
matter from the human system; fluorine does not strengthen, cement, 
harden, or build the resistance of the lungs, tendons, or veins; sodium, 
as found in human food, does not aid digestion, counteract acidosis, 
halt fermentation, purify blood, or dissolve congestion; iron does not 
give energy, vitality, or rosy cheeks; iodine does not normalize glands 
and cell action and does not eject or counteract poisons; silicon does not 
give keen hearing, sparkling eyes, pearly teeth and nails, and glossy — 
hair, nor does it tone the human system; manganese does not increase 
resistance, does not strengthen or coordinate thought and action, and 
does not improve the memory. 

Vitamin—A-containing foods or other vitamin—A-containing prep- 
arations do not increase resistance to disease. Vitamin A is not effec- 
tive in preventing or relieving anemia, pellagra, gallstones, or eye 
trouble generally ; vitamin B is not effective in preventing or relieving 
nervous diseases generally or paralysis; vitamin C does not increase an 
individual’s strength and endurance, nor will it prevent or relieve 
muscular diseases or loss of weight; vitamin D is not effective in the 
treatment or prevention of bone disorders generally. ‘There is no 
scientific evidence that Vitamin E plays any role in connection with 
reproduction in human beings. 

Minerals are not appreciably damaged or destroyed by the heat used 
in any method of cooking. Vitamin C and some elements of vitamin B 
are destroyed by prolonged high temperatures; other vitamins are not. 
Depending upon the solubility of the compounds in which they occur 
in foods, minerals and vitamins B, and C are leached out in boiling 
water. If the water is not consumed, there is loss of these food ele- 
ments. This amount of loss depends on the amount in the food before 
cooking, which in turn depends on the soil in which grown, the manner 
of harvesting and storage, and the exposure of light and air between 
maturity and preparation. Except for persons already deficient in 
these food elements or on the borderline, or those on restricted diets, 
the maximum loss, from any method of cooking in general use, would 
be insignificant from a nutritional standpoint. 

Par. 9. Supplementing the various statements made in the adver- 
tising literature and charts set out and described in paragraphs 6 and 
7, respondents represented that by using their said products in the 
preparation of food, one will obtain all the food elements necessary to 
provide good health and may expect to receive all the beneficial effects 
to the various organs and other parts of the body enumerated therein, 
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and that the use of respondents’ products is the only method of cooking 
which will provide these benefits. In fact, the food elements derived 
from the consumption of cooked foods is governed as much, for all 
practical purposes,-by the nature of the food and the manner of its 
production and storage, as by the manner in which it is cooked. More- 
over, there are other cooking utensils and methods of cooking which 
will retain the various food elements to the same extent or to a greater 
extent than is obtained by the use of respondents’ products. Respon- 
dents’ products are satisfactory cooking utensils, some of them adapted 
to pressure cooking, others to cooking with high temperatures for short 
periods of time with but a minimum of water—two methods currently 
recommended by some dietitians as conserving the necessary food ele- 
ments. There are on the market, however, cooking utensils of other 
manufacture, composition, and design which provide equally satis- 
factory use and results and which are just as adaptable to the cooking 
methods recommended. 

Par. 10. In connection with, and to induce the purchase of, their 
cooking utensils, respondents have represented : 

(a) That their utensils used as recommended provide a cooking 
method especially conducive to good health. 

(6) That such method is new and revolutionary. 

(c) That such method is faster than any other method. 

(d) That such method will effect savings in food, fuel, replacement, 
medical, hospital, medicine, and dental bills and loss of time and effi- 
ciency as compared with all other methods of cooking. 

(e) That stainless steel, of which their utensils are made, is a new 
metal. 

(f) That their utensils have been endorsed and recommended by 
noted food, dietetic; and medical authorities. 

(g) That respondents own, operate, or control a factory wherein 
their utensils are manufactured. 

(h) That respondents own, operate, or control a research or other 
Jaboratory wherein their products are tested and improved. 

(2) That their salesmen are bonded for the protection of respond- 
ents’ customers. 

(7) That upon purchase respondent corporation would make de- 
livery immediately, or within from thirty to ninety days. 

(4) That boiling food destroys the iodine content thereof. 

(7) That the consumption of food cooked in respondents’ utensils 
according to their instructions will insure improved health. 

(m) 'That constipation is caused by a lack of magnesium in cooked 
food. 
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() That the preparation of food in respondents’ utensils as recom- 
mended will aid digestion. 

Par. 11. The representations enumerated in Paragraph Ten are 
false, misleading, or deceptive, in these respects: 

(a) aE utensils, used as recommended, do not provide a 
cooking method which is any more conducive to iene than other 
mieGhode and other utensils. 

(6) Respondents’ recommended method of cooking has been known 
and has been in use with other equally adapted utensils for a substan-_ 
tial number of years. 

(¢) Such method is faster than some other methods, but not faster 
than any other. 

(dz) Such method will not effect any of the savings in food, medical, 
hospital, medicine, or dental bills or loss of time or efficiency as com- 
pared with the use of other utensils. 

(e) Stainless steel as a metal has been in use since World War I 
and has been used in cooking utensils for at least five or six years. 

(7) Qualified food and dietetic authorities had seen no endorsements 
of respondents’ products by dietetic or medical authorities, although 
they routinely keep abreast of such matters as part of their professional 
duties, and one had made an unsuccessful search for such endorsements. 
No srdabalee of the claimed endorsements was offered. 

(g) Respondents’ utensils are manufactured to specification on con- 
tract by an independent corporation, which is neither owned, operated 
nor controlled by respondents. 

(h) Respondents do not own, operate, on control any laboratory. 

(z) Respondents’ salesmen are not bonded for the protection of 
respondents’ customers. 

(7) Respondents did not make delivery immediately, or within sixty 
to ninety days, of utensils sold. In some instances, delivery was not 
accomplished for several years. 

(%) Iodine is not found in food in its elemental state but always in 
combination with other chemical elements. Ifthe resulting compound 
is soluble, boiling will leach it out, but the loss is insignificant. 

(Z) The consumption of food cooked as recommended in respond- 
ents’ utensils will not insure improved health. 

(m) Constipation is not caused by a lack of magnesium in cooked 
food. 

(n) The preparation of food in respondents’ utensils as recom- 
mended will not aid digestion any more than such preparation in other 


utensils. - 
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Par. 12. There is a preference by a substantial portion of the pur- 
chasing public for dealing with the manufacturer of products sold by 
the manufacturer and a preference for dealing with a concern which 
maintains and operates a laboratory for the testing and improvement 
of its products. 

Par. 13. Respondents have also represented \to prospective pur- 
chasers that food coked in utensils other than theirs results in destruc- 
tion of essential minerals and vitamins, and in decayed teeth, faulty 
elimination, rickets, organic heart disease, ill health, and many other 
diseases, and that water disturbs the chemical balance in food. 

Par. 14. These representations also are false or misleading and 
deceptive in their breadth and lack of qualification. Failure to use 
respondents’ utensils does not result in the diseases enumerated or any 
other disease. The mineral content of food is not destroyed or af- 
fected by heat. Some vitamins and minerals, depending on their solu- 
bility or the solubility of the compounds in which they occur in food, 
may be destroyed or reduced by prolonged high temperature in water, 
but there is no such loss as will affect the health of any person in 
normal health or on a normal diet. The only effect would be on those 
already deficient in their food element intake, on the borderline, or on 
restricted diets. Ifthe water in which the food is cooked is not thrown 
away but is used for gravies or sauces, there is no loss. There are 
other methods of cooking and other utensils just as effective as respond- 
ents’ in the preservation of vitamins and minerals occurring in foods. 
Water does not affect the “chemical balance” in food except as indi- 
cated, assuming that term means the loss of food elements from long 
boiling. This expression used by respondents was meaningless to the 
food experts who testified on the point. 

Par. 15. Respondents offer their utensils for sale on a deferred pay- 
ment plan, taking a deposit or initial payment at the time of sale 
and a conditional sales contract for the balance. It was their practice 
when deferred payments were not promptly made to write the delin- 
quent on letterheads of the Federal Acceptance Co. Purchasers were 
thereby led to believe that they were then dealing with an independent 
commercial paper corporation having no corporate relationship with 
respondents. Federal Acceptance Company is not a corporation but 
is merely a name invented and used by respondents for collection pur- 
poses. Although it appears on the conditional sales contracts with the 
corporate respondent’s name, there is nothing on such contracts which 
would apprise the ordinary purchaser that it is not a corporation but 
justaname. This practice is misleading and deceptive. 
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Par. 16. Respondents instructed their salesmen to sell their utensils 
on their merits without disparagement of competitive products. 
Nevertheless, over a substantial number of years, over a representative 
area, and in a substantial number of instances a number of respondents’ 
salesmen, in the course of their demonstration and selling talks, repre- 
sented to prospective purchasers that cooking food in aluminum ware 
would cause, in the consumer of the food, cancer, ulcers, bad health, 
decayed teeth, indigestion, and poisoning, bacterial and metallic; that 
minerals and vitamins essential to health were lost by cooking therein; 
that their use was bad for children and pregnant women; that alumi- 
num ware retained an odor and destroyed the color of food. One 
salesman stated that water boiled in aluminum ware utensils was the 
same asembalming fluid. Representations were also made that granite 
ware was unhealthy because it chipped and that aluminum ware was 
porous and allowed bacteria to collect. The effect of these representa- 
tions was to frighten some of those to whom they were made into dis- 
carding their currently used cooking utensils and buying respondents’ 
products and persuading others to do likewise. 

Par. 17. These representations were false and deceptive. Alumi- 
num has been used in the manufacture of cooking utensils for many 
years. It has been found to bea satisfactory material for use in cook- 
ing utensils. The consumption of food prepared or kept in aluminum 
kitchen utensils will not cause cancer, stomach trouble, anemia, blood 
poisoning, or other ailments, affections, or diseases of the human body. 
Foods so prepared or kept in aluminum utensils are not detrimental 
to the health of the users thereof by reason of the use of aluminum 
utensils. Poisons are not formed from the preparation of foods in 
aluminum utensils. 

Par. 18. The above-described false, misleading, deceptive, and dis- 
paraging statements and representations made by respondents or their 
agents have had, and now have, the capacity and tendency to deceive 
and mislead and have misled and deceived, and do mislead and de- 
ceive, a substantial portion of the purchasing public into an erroneous 
belief in their truth, and have induced, and do induce, a substantial 
number of the public, because of such belief, to purchase substantial 
quantities of respondents’ products. Asa result of the disparagement 
of competitors’ products, trade has been unfairly diverted to the re- 
spondents from their competitors, whereby substantial injury has been, 
and is being, done by respondents to their competitors in commerce 
among the States of the United States and the District of Columbia. 
The allegations of the complaint concerning the representation that 
the peeling and coring of fruits and vegetables take the value out of 
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them and constitute enemies of health were not sustained by the 
evidence. 
CONCLUSION 


The methods, acts, and practices of respondents as hereinabove found 
are all to the prejudice of the public and of respondents’ competitors 
and constitute unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint, answer of the respondents, testimony and 
other evidence in support of and in opposition to the allegations of 
the complaint taken before a trial examiner of the Commission there- 
tofore duly designated by it, recommended decision of the trial ex- 
aminer, briefs, and oral argument of counsel, and the Commission 
having made its findings as to the facts and its conclusion that the 
respondents have violated the provisions of the Federal Trade Com- 
mission Act: 

It is ordered That the respondent Steelco Stainless Steel, Inc., a 
corporation, and its officers, agents, representatives, and employees, 
and respondent Clyde C. Carr, as president thereof or in any other 
capacity therefor, and individually, and his agents, representatives, 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale, or distribution in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, of cooking utensils made of stainless steel, or any other product 
of substantially similar composition, design, construction, or pur- 
pose, do forthwith cease and desist from representing, directly or 
by implication, 

1. That the vitamins or minerals as found in human food have 
the specific effect as set out below: 

(a) That sulphur purifies or tones the human system or intensifies 
feelings and emotions; , 

(6) That phosphorus nourishes the brain cells, builds power of 
thought, or stimulates the growth of hair; 

(c) That calcium gives vitality, endurance, heals wounds, or 
counteracts acid; 

(d) That magnesium relaxes the nerves, refreshes the human sys- 
tem, or prevents or relieves constipation ; 

(e) That potassium is a liver activator, makes tissues elastic, 
muscles supple, creates grace, beauty, or a good disposition; 
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(7) That chlorine cleanses, freshens, purifies, or disinfects, or expels. 
waste matter from the human system; 

(g) That fluorine strengthens, cements, hardens, or builds the re- 
sistance of the lungs, tendons, or veins; 

(h) That sodium aids digestion, counteracts acidosis, halts fer- 
mentation, purifies blood, dissolves congestion ; 

(¢) That iron gives energy, vitality, or rosy cheeks; 

(7) That iodine normalizes glands and cell action and ejects and 
counteracts poisons; 

(xX) That silicon gives keen hearing, sparkling eyes, pearly teeth or 
nails, or glossy hair, or tones the human system; 

(¢) That manganese increases resistance, strengthens thought or 
action, or improves memory ; 

(m) That vitamin A increases resistance to disease or is effec- 
tive in preventing or relieving anemia, pellagra, gallstones, or eye 
trouble generally ; 

(n) That vitamin B is effective in preventing or relieving nervoiis 
diseases generally or paralysis; 

(0) That vitamin C increases an individual’s strength or endur- 
ance, or will prevent or relieve muscular disease or loss of weight; 

(p) That vitamin D is effective for prevention of bone disorders 
generally; 

(q) That vitamin E plays any role in connection with reproduc- 
tion in human beings. 

2. That ordinary cooking methods in utensils other than respond- 
ents’ will result in destruction or loss of vitamins, minerals, or other 
food elements so as to prevent the consumer from receiving his minimal 
requirements ; 

3. That respondents’ cooking utensils used as recommended consti- 
tute a cooking method especially conducive to good health; 

4. That the consumption of food cooked in respondents’ utensils will 
insure improved health ; 

5. That the use of respondents’ cooking utensils as recommended is 
the only method by which vitamins, minerals, and other food elements 
may be preserved in cooked food ; 

6. That there is such a thing as chemical balance in food ; 

7. That failure to use respondents’ cooking utensils in the manner 
recommended will result in ill health, decayed teeth, faulty elimina- 
tion, rickets, organic heart disease, or any other disease ; 

8. That the method of cooking made possible through the use of 
respondents’ utensils is new or revolutionary ; 
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_ 9, That constipation is caused by lack of magnesium in cooked 
food; 

10. That boiling food destroys the iodine content thereof; 

11. That respondents’ utensils have been endorsed or recommended 
by outstanding authorities in medicine or dietetics; 

12. That respondents’ utensils and cooking instructions for the use 
thereof afford a faster method of cooking than like or similar utensils 
sold by respondents’ competitors ; 

13. That the use of respondents’ utensils in the manner recom- 
mended will effect savings in food, time, efficiency, medical, hospital, 
medicine, or dental bills as compared with the results from the 
use of cooking utensils sold by respondents’ competitors ; 

14. That stainless steel is a new metal; 

15. That the preparation of food in respondents’ utensils will aid 
digestion more than the preparation of food in other cooking utensils; 

16. That respondents’ cooking utensils used in the manner recom- 
mended will retain the minerals and vitamins of food cooked there- 
in to a greater extent than will the utensils sold by any of respondents’ 
competitors; 

17. That respondents own, operate, or control a factory in which 
their products are manufactured ; 

18. That respondents own, operate, or control a laboratory in con- 
nection with their product; 

19. That the Federal Acceptance Co., or any other name used by 
them for the purpose of collecting money due them, is a separate 
concern ; 

20. That respondents’ representatives are bonded for the protection 
of their customers, unless such becomes the fact; 

21. That respondents’ cooking utensils can be delivered immediately 
or within any certain specified time after purchase contrary to the 
facts; 

22. That the consumption of food prepared or kept in aluminum 
utensils will cause cancer, stomach trouble, ulcers, indigestion, high 
blood pressure, decayed teeth, or be poisonous to the human body; 

. 23. That aluminum is not a satisfactory metal for use in cooking 
utensils or that the consumption of food prepared or kept in aluminum 
utensils is detrimental to the health of the users. 

It is further ordered, That respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE Marrer OF 


TERMITGAS, INC., CHARLES H. LEWIS, DAVID S. 
LEWIS AND BERNARD B. LEWIS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION. 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5631. Complaint, Dec. 31, 1948—Decision, Mar. 15, 1950 


Where a father and two sons, engaged in the interstate sale and distribution of 
a mixture which they advertised for the destruction and prevention of 
termites and other insects and sold in containers with labels bearing the 
name and address of a corporation owned and controlled by them, but which 
had never done business as a corporation; in advertising said product in 
newspapers, pamphlets, booklets, letterheads, billheads. and other adver- 
tising media, in some of which they depicted a can of the product labeled as 
above set forth— 

(a) Represented that the concern indicated by one. of the trade names employed 
by them was established in 1890; that a significant portion of the business 
was that of importing and exporting industrial chemicals; and that they 
were termite experts and entomologists; 

The facts being that while the father had been engaged in the business of retailing 
industrial chemicals to small industries and laboratories for about 40 years, 
the firm name in question was adopted about 15 years ago and the business 
here concerned was not begun until about 12 years ago; while the three indi- 
viduals had in the past exported and imported small quantities of industrial 
chemicals, the limited extent of such business did not justify the designation 
of “importers” and “exporters”; their experience in the destruction and 
control of termites was not sufficient to warrant classifying any of them 
as experts ; and none was an entomologist ; 

(b) Represented that their said termitgas worked miracles, and was a new 
“atomic bomb” spray for termites; that the owner or occupant could use it 
himself; that 1 gallon was adequate to control termites in a six-room house,. 
and, used as a spray, was sufficient to insure a building such as a home, barn, 
or cottage against termite infestation; and that there was nothing like it 
for complete destruction of termites ; 

The facts being that it was not a miracle chemical, did not utilize atomic energy 
in the killing of termites and designation thereof as an “atomic.bomb spray” 
was unwarranted; it is impossible to state with any degree of accuracy the 
amount of said product required to rid a building of termites without a care- 
ful inspection of the premises by a person with knowledge of their habits ; 
there are a number of chemicals which, as known for a considerable period, 
are effective when properly applied as termite killers, but neither they, nor 

‘the product concerned, are effective when sprayed on the wood or around 
the foundation of a building, since, thus applied, they do not reach the 
termites in the ground or inside the wood; and, even properly applied, the 
product cannot be depended upon to prevent infestation or reinfestation. of 
a building containing wood for longer than a year ; 
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(c) Represented falsely that termite eggs are hatched in the nest at the rate of 
80,000-eggs a day; that termitgas used as a spray would reach such nests and 
breeders and completely destroy them; was equally effective on all other 
insects, roaches, ants, flies, mosquitoes, ete.; was the first effective termite 
killer and was effective a few minutes after application; and was sold all 
over the world; 

The faets being there-is no authority for said statements; and 90 percent of its 
sales were made in the New York metropolitan area, and it was sold in only 
a few countries. other than the United States; 

With capacity.and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and thereby cause its purchase of said product: 

H eld, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices. 


In said proceeding, in which the stipulation included no facts concerning the 
allegations of the complaint that respondents were not manufacturing chem- 
ists, analytical chemists or consulting chemists, as understood in the trade 
and by the purchasing public, no findings were made with respect thereto. ‘ 


Mr. Joseph E’. Callaway for the Commission. 


ComPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Termitgas, Inc., a 
corporation, Charles H. Lewis, David S. Lewis, and Bernard B. Lewis, 
individually, as directors of Termitgas, Inc., and also trading as The 
Lewis Co., and as Termite Products Co., have violated the provisions 
of said Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParaGkapH 1. Termitgas, Inc., is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
New York and having its principal place of business at 232 Canal 
Street, New York, N. Y. 

Par. 2. The individual respondents Charles H. Lewis, David S. 
Lewis, and Bernard B. Lewis are directors of the respondent Termit- 
gas, Inc. They also have their office and principal place of business 
at 232 Canal Street in the city of New York, N. Y., and formulate, 
direct, and control the acts, policies and business affairs of said cor- 
poration. Said individual respondents also have been and are now 
trading and doing business as The Lewis Co., and as Termite Products 
Co., with office and principal place of business at the location stated 
above. 
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Par. 3. Respondents are now and for several years last past have 
been engaged in the sale and distribution of a mixture of ortho- 
dichloro-benzene and ortho-cresylic acid called “Termitgas” advertised 
for the destruction and prevention of termites and other insects. The 
respondents cause and have caused their said product when sold to 
be shipped from their place of business located in the State of New 
York, to purchasers thereof located in various other States of the 
United States and in the District of Columbia. The said respondents 
maintain, and at all times mentioned herein have maintained, a course 
of trade in their said product in commerce among and between the 
various States of the United States and in the District of Columbia. 
Respondents’ volume of business in said product in said commerce 
is substantial. 

Par. 4. In the course and conduct of their aforesaid business, and 
for the purpose of inducing the purchase of their said product desig- 
nated as “Termitgas,” respondents have made and are making, many 
false, deceptive, and misleading representations relating to their busi- 
ness status, facilities, and the value and effectiveness of their said 
product, through advertisements in newspapers, pamphlets, booklets, 
letterheads, billheads, and other advertising media. Among and typi- 
cal of the false, deceptive, and misleading statements and representa- 
tions contained in said advertisements are the following: 


The Lewis Company. Established 1909. Importers, manufacturers, exporters 
of industrial chemicals. 

Manufacturing, analytical, and consulting chemists. 

The miracle chemical. TERMITGAS. New “Atomic Bomb” spray for 
termites. ‘ 

TERMITGAS. Enough to treat an average six-room house $6.00 gallon. * * * 
TERMITGAS is effective minutes after application. 

In general, in the application of TERMITGAS, give your premises a careful 
survey and you can easily do it yourself. Remember you are primarily interested 
in the destruction of subterranean termites. Simple language has been used in 
this pamphlet for you to recognize this termite, its habits, ete. * * * You 
solve the problem yourself. * * * Should further questions arise consult 
us. Our advice by our experts is gratis. 

There is nothing like TERMITGAS for complete destruction of termites in 
homes, barns, cottages, farms, ete. Just one gallon of this deadly-to-termites 
spray gets right to the heart of “termitaria” where eggs are hatched at the 
rate of 80,000 every day! TERMITGAS destroys the nests and breeders. 
Equally effective on all other insects: Roaches, ants, flies, mosquitoes, ete. 

TERMITGAS Non-inflammable. A single gallon does the job. The universal 
scientific spray for termites. * * * Actually insure your home, barns, bunga- 
lows, buildings, against termite infestation. 

THRMITGAS. A liquid. Is first. With this effective termite killer $6.00 


gallon. 
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TERMITGAS—a liquid—has been on the market for the past fifteen 
years. * * * Should any question arise, do not hesitate to call or write 
to our chemists and entomologists who will answer your every problem gratis. 

TERMITGAS—a liquid—is sold in every corner of the globe. 


Par. 5. Through the use of the above-mentioned statements and 
others similar thereto the respondents have represented that, their 
present business was established in 1909; that they are manufacturing 
chemists, and analytical and consulting chemis's; that they are in the 
business of importing and exporting industrial chemicals; that they 
are termite experts and entomologists; that Termitgas works miracles ; 
that it is a new “Atomic Bomb” spray for termites; that one gallon of 
-Termitgas is adequate to control termites in a six-room house; that 1 
gallon of Termitgas used as a spray is sufficient to insure a building 
such as a home, barn, or cottage against termite infestation; that there 
is nothing like it for complete destruction of termites; that termite 
eggs are hatched in the nest at the rate of 80,000 eggs per day; that 
Termitgas used as a spray will reach the termite nest and breeders and 
completely destroy them; that it is equally effective on all other insects, 
roaches, ants, flies, mosquitoes, etc.; that it is the first effective termite 
killer and is effective a few minutes after application ; and that Termit- 
gas is sold all over the world. 

Par. 6. The foregoing representations were and are false, mislead- 
ing, and deceptive in the following respects: Respondents’ present 
business was not established in 1909, but at a much later date. Re- 
spondents are neither manufacturing chemists, analytical chemists, 
nor consulting chemists, as'those terms are understood in the trade 
and by the purchasing public. Respondents are not now, nor have 
they ever been, in the business of importing or exporting industrial 
chemicals. They are neither termite experts nor entomologists. 
Termitgas is not a miracle chemical. There are a number of chemicals 
that are and have been known for a number of years as effective termite 
killers when properly applied. Some of these chemicals are ingredi- 
ents of Termitgas. None of such chemicals are effective when 
sprayed on the wood or around the foundation of a building, for the 
reason that, applied in such manner, they do not reach the termites 
nesting in the ground or working on the inside of wood in a building. 
It is impossible to state with any degree of accuracy the amount of 
Termitgas or any other termite killing chemicals necessary to rid a 
building of termites until after a careful inspection of the premises. 
Even when properly applied, Termitgas cannot be depended upon to 
prevent the infestation or reinfestation of any building containing 
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wood for longer than one year. Termitgas does not utilize atomic 

energy in the killing of termites and calling it an “Atomic Bomb: 
Spray” is unwarranted. There are other products equally effective for 
destruction of termites. There is no authority, scientific or other- 

wise, for the statement that termite eggs are hatched in the nest at the 

rate of 80,000 eggs per day. Termitgas when used as directed will not 

destroy all other insects, particularly it will not destroy roaches, flies, 

or mosquitoes. It was not the first effective termite killer and is not 

completely effective immediately or within a few minutes after appli- 
cation, no matter how it is applied. Termitgas is not sold all over the. 
world. In fact, it has been sold in only a few of the States of the: 
United States. 

Par. 7. The use by the respondents of the foregoing false, mislead- 
ing and deceptive representations disseminated as aforesaid, with re- 
spect to the product Termitgas, has had and now has, the capacity and 
tendency to, and does, mislead and deceive a substantial portion of the 
consuming public into the erroneous and mistaken belief that such 
representations were and are true and to cause, and does cause, a sub- 
stantial portion of the purchasing public to purchase said product 
because of such erroneous belief. 

Par. 8. The aforesaid acts and practices of the respondents are all © 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices within the intent and meaning of the 
Federal Trade Commission Act. 


Report, Frnpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act. 
the Federal Trade Commission on December 31, 1948, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging said respondents with the use 
of unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. Thereafter a stipulation as to the facts was 
entered into between Daniel J. Murphy, Chief of Trial Division, of 
the Federal Trade Commission, and respondents, which provided 
that, subject to the approval of the Federal Trade Commission, the 
facts set forth therein might be taken as the facts in this proceeding 
and in lieu of evidence in support of the charges stated in the com- 
plaint or in opposition thereto, and that the Commission might pro- 
ceed upon said statement of facts to make its report stating its find- 
ings as to the facts (including inferences which might be drawn from 
said stipulated facts) and its conclusion based thereon and enter its 
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order disposing of this proceeding without the presentation of argu- 
ment or the filing of briefs. Respondents expressly waived the filing 
of the recommended decision by the trial examiner. Subsequently 
the matter regularly came on for final consideration by the Commais- 
sion upon the complaint and stipulation as to the facts, said stipula- 
tion having been approved, accepted, and filed by the Commission; 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Termitgas, Inc., is a corporation organized and ex- 
isting under and by virtue of the laws of the State of New York with 
offices located at 232 Canal Street, New York, N. Y. Termitgas, Inc., 
has never done business as a corporation, but the individual respond- 
ents have used the corporate name in the course and conduct of their 
business as hereinafter set forth. 

Par. 2. The individual respondents, Charles H. Lewis, David S. 
Lewis, and Bernard B. Lewis, are the sole owners of all of the stock 
of the corporate respondent, Termitgas, Inc. They also have their 
office and principal place of business at 232 Canal Street in the City 
of New York, N. Y., and have power and control over the acts, policies, 
and business affairs of said corporation. The said individual re- 
spondents also have been and are now trading and doing business as 
The Lewis Co. with office and principal place of business in the loca- 
tion stated above. As hereinafter used, the term “respondents” in- 
cludes only the individual respondents. 

Par. 3. The respondents are now and for several years last past 
have been engaged in the sale and distribution of a mixture of ortho- 
dichlorobenzene and orthocresylic acid called “Termitgas,” adver- 
tised for the destruction and prevention of termites and other in- 
sects. The respondents cause and have caused their said product when 
sold to be shipped from their place of business located in the State of 
New York, to purchasers thereof located in various other States of 
the United States and in the District of Columbia. The said respond- 
ents maintain, and at all times mentioned herein have maintained, a 
course of trade in their said product in commerce among and between 
the various States of the United States and in District of Columbia. 
During the same period of time the product has been sold and offered 
for sale as aforesaid with labels on the containers which bore the 
legend “Termitgas, Inc., 282 Canal Street, New York, N. Y.” The 
volume of business in said product in said commerce is substantial. 
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Par. 4. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their said product desig- 
nated as “Termitgas,” the respondents have made certain representa- 
tions relating to their business status, facilities, and the value and 
effectiveness of their said product through advertisements in news- 
papers, pamphlets, booklets, letterheads, billheads, and other adver- 
tising media. Pamphlets or booklets relating to the value and effec- 
tiveness:of Termitgas carried a picture of a can of the product on 
which could plainly be seen the legend “Termitgas Incorporated, 232 
Canal Street, New York, N. Y.” Among the statements and repre- 
sentations contained in said advertisements were the following: 


The Lewis Company, Established 1909. Importers, manufacturers, exporters 
of industrial chemicals. 

The miracle chemical. 

TERMITGAS. New “Atomic Bomb” spray for termites. 

TERMITGAS. Enough to treat an average six-room house $6.00 gal- 
lon, * ees 

TERMITGAS is effective minutes after application. 

In general, in the application of TERMITGAS, give your premises a careful 
survey and you can easily do it yourself. Remember you are primarily inter- 
ested in the destruction of subterranean termites. Simple language has been used 
in this pamphlet for you to recognize this termite, its habits, ete. * * * You 
solve the problem yourself. * * * Should further questions arise consult 
us. Our advice by our experts is gratis. 

There is nothing like TERMITGAS for complete destruction of termites in 
homes, barns, cottages, farms, etc. Just one gallon of this deadly-to-termites 
spray gets right to the heart of “termitaria’” where eggs are hatched at the 
rate of 80,000 every day! TERMITGAS destroys the nests and breeders. Equally 
effective on all other insects : Roaches, ants, flies, mosquitoes, etc.” 

TERMITGAS Non-inflammable. A single gallon does the job. The Universal 
scientific spray for termites. * * * actually insure your home, barns, bunga- 
lows, buildings, against termite infestation. 

TERMITGAS A liquid. Is first. With this effective termite killer $6.00 
gallon. 

TERMITGAS—a liquid—has been on the market for the past fifteen years. 
*  * * Should any question arise, do not hesitate to call or write to our chem- 
ists and entomologists who will answer your every problem gratis. 

TERMITGAS—a liquid—is sold in every corner of the globe. 


Par. 5. Through the use of the above-mentioned statements and 
others similar thereto the respondents have represented that. their 
present business was established in 1909; that a significant portion of 
the business is that of importing and exporting industrial chemicals; 
that they are termite experts and entomologists; that Termitgas works 
miracles; that it is a new “Atomic Bomb” spray for termites; that one 
gallon of Termitgas is adequate to control termites in a six-room house ; 
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that one gallon of Termitgas used as a spray is sufficient to insure a. 
building such as a home, barn, or cottage against termite infestation ; 
that there is nothing like it for compelte destruction of termites; that 
termite eggs are hatched in the nest at the rate of 80,000 eggs per 
day; that Termitgas used as a spray will reach the termite nest and 
breeders and completely destroy them; that it is equally effective on all 
other insects, roaches, ants, flies, mosquitoes, etc.; that it is the first 
effective termite killer and is effective a few minutes after application ; 
and that Termitgas is sold all over the world. 

Par. 6. In truth and in fact, respondents’ present business was not: 
established in 1909. Respondent Charles H. Lewis has engaged in 
the business of retailing industrial chemicals to small industries and 
laboratories for approximately 40 years, but the present firm name 
was adopted approximately 15 years ago, and since that time 
the respondents David S. Lewis and Bernard B. Lewis, sons of the 
respondent Charles H. Lewis, have been taken into the business. 

The present business of selling a preparation designed for the de- 
struction of termites, including the preparation Termitgas, was begun 
approximately 12 years ago. Respondents have in the past exported 
and imported small quantities of industrial chemicals. The amount 
of such business is, however, of such limited extent that such activities 
do not justify the designation of “importers” and “exporters.” Re- 
spondents have had some experience in the destruction and control 
of termites. Such experience, however, has not been sufficient to 
warrant classifying any of them as experts. None of the respondents 
isan entomologist. Termitgas is not a miracle chemical. Termitgas 
does not utilize atomic energy in the killing of termites, and designat- 
ing it as an “Atomic Bomb Spray” is unwarranted. It is impossible 
to state with any degree of accuracy the amount of Termitgas required 
to rid a building of termites until after a careful inspection of the 
premises by a person with knowledge of the habits of said insects. 
There are a number of chemicals that are and have been known for 
a considerable period of time which, when properly applied, are 
effective as termite killers. None of such chemicals are, however, 
nor is the product Termitgas, effective when sprayed on the wood or 
around the foundation of a building for the reason that, applied in 
such manner, they do not reach the termites nesting in the ground 
or working on the inside of wood in a building. Even when properly 
applied, Termitgas cannot be depended upon to prevent the infesta- 
tion or reinfestation of any building containing wood for longer 
than 1 year. There is no authority, scientific or otherwise, for the 
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statement that termite eggs are hatched in the nest at the rate of 
80,000 eggs per day. . Termitgas, when used as directed, will not 
‘destroy many insects including roaches, flies, and mosquitoes. It 
was not the first effective termite killer and is not completely effective 
immediately or within a few minutes after application, no matter how 
it is applied. Termitgas is not sold all over the world. Ninety 
percent of its sales have been in the New York metropolitan area and 
it has been sold in only a few countries other than the United States. 

Par. 7. For the reasons stated and in the particulars indicated 
herein, the Commission finds that the statements and representations 
made by the respondents with respect to their business status, facili- 
ties, and the value and effectiveness of their said product, are false, 
misleading and deceptive. 

Par. 8. The use by the respondents of the aforesaid false, mislead- 
ing, and deceptive statements and representations has had the capacity 
and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
statements and representations are true and to cause a substantial 
portion of said purchasing public to purchase respondents’ product 
because of such erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all 
to the prejudice and injury of the public’ and constitute unfair and 
deceptive acts and practices within the intent and meaning of the 
Federal Trade Commission Act. No facts were stipulated concerning 
the allegations of the complaint that the respondents are neither man- 
ufacturing chemists, analytical chemists, nor consulting chemists as 
those terms are understood in the trade and by the purchasing public. 
‘Consequently, no findings have been made with respect thereto. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the stipulation as to 
the facts entered into by and between Daniel J. Murphy, Chief of Trial 
Division, of the Federal Trade Commission, and respondents, in which 
stipulation the respondents waived all intervening procedure and 
further hearing as to said facts, and the Commission having made its 
findings as to the facts and its conclusion that the respondents, except 
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corporate respondent Termitgas, Inc., have violated the provisions 
of the Federal Trade Commission neue 

It is ordered, That the respondents Charles H. Lewis, David S. 
Lewis, and Bernard B. Lewis, individually and trading and doing 
business as The Lewis Co. or under any other name, their agents, 
representatives, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, or distribu- 
tion in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, of their product designated .“Termitgas,” or any other 
product of similar composition or possessing substantially similar 
properties, whether sold under the same name or under any other 
name, do forthwith cease and desist from representing, directly or by 
implication : 

(1) That their present business of selling a preparation designed 
for the destruction of termites was established in 1909 or in any other 
year prior to the date said business was actually begun; 

(2) That they, or any of them, are importers or exporters of itis 
trial chemicals; 

(8) That Oieg: or any of hen, are experts in the decker ueniot or 
control of termites or are entomiologistes 

(4) That the said product is a miracle chemical ; 

(5) That said product utilizes atomic energy in the killing of ter- 
mites or that it is an “Atomic Bomb” spray; 

(6) That it is possible to determine the amount of Termitgas re- 
quired to rid a building of termites prior to inspection of the premises 
by a person with knowledge of the habits of said insects; 

(7) That there are no other chemicals which are effective in destroy- 
ing termites; 

(8) That it is possible to determine the number of termite eggs 
hatched daily or in any other period of time in a termite-infested 
building; 

(9) That said product when used as a spray on the wood or around 
the foundation of a building will be effective in destroying termites 
nesting in the ground or working on the inside of wood in a building; 

(10) That said product when used as directed will destroy all other 
insects, including roaches, flies, and mosquitoes; 

(11) That said product was the first effective termite killer; 

(12) That said product is effective immediately or within a few 
minutes after application; , 

(18) That said product is sold all over the world. 
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Lt is further ordered, That the complaint herein as to Termitgas, 
Inc., be, and the same hereby is, dismissed. 

It is further ordered, That the respondents, except Termitgas, Inc., 
shall, within 60 days after service upon them of this order, file with 
the Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 
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In tHe Marrer oF 


MONARCH SALES COMPANY, RALPH E. STOLKIN, RUTH 
M. STOLKIN AND MARY REID 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5477. Complaint, Jan. 10, 1947—Decision, Mar. 20, 1950 


Where a corporation and the two officers who owned its stock and managed and 
controlled it, engaged in the interstate sale and distribution of cameras, 
fountain pens, electric razors, billfolds and other articles; in soliciting the 
sale of and in selling and distributing their merchandise— 

(a) Furnished various devices and merchandising plans which involved the 
operation of lottery schemes in the sale and distribution of such merchandise 
to the ultimate consumer, and included the distribution to members of the 
public throughout the United States of order blanks, illustrated pamphlets 
‘describing their merchandise, and circulars explaining their plan of selling 
and distributing the same to the public and allotting it as premiums or 
prizes to the operators of said cards, along with push cards, for use in ac- 
cordance with schemes through which, as typical, the cost of a chance was 
determined by the number revealed by a push, the person selecting by chance 
from a list of feminine names the name corresponding with that concealed 
in the master seal received a “candid color camera,’ and each of two 
specified numbers entitled the person punching it to a “genuine leather 
billfold” ; 

‘Whereby lot or chance determined whether a purchaser received an article or 
merchandise or nothing for his money, and likewise the amount he paid 
for the merchandise or chance to receive it ; and, 

They thereby placed in the hands of those to whom they furnished said cards 
the means of conducting games of chance in the sale of merchandise, con- 
trary to an established public policy of the United States Government ; 

‘With the result that many persons were attracted by said sales plans and the 
element of chance involved therein, and..were thereby induced to buy and 
sell said merchandise; 

Held, That the use of the aforesaid sales plans or methods constituted unfair 
acts and practices in commerce; and ; 

Where the aforesaid corporation and individuals, in the aforesaid literature dis- 
tributed to the purchasing public— 

(6) Represented that the camera distributed by them was a color camera 
equipped with a high-speed lens and shutter, through such statements as 
“the color camera you never thought you could own,” “this remarkable 
camera actually takes pictures in full natural color as quickly and simply 
as some cameras take ordinary black and white snapshots”; and “high-speed 
round lens, faster shutter” ; 

The facts being that there is no camera which will take a colored picture; and 
while, if colored film were used in their said camera, pictures might be taken 
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under ideal lighting conditions which could be developed as colored, said 
camera was not equipped with the high-speed lens and fast shutter of the 
average camera sold today for the purpose of taking colored pictures with 
colored film, and was not the type generally recognized in the photographie 
trade and by the general public as a color camera ; 

(¢) Falsely represented that the billfolds promised persons sending in order 
forms were made of genuine leather; when in fact they were part leather 
and part paper fiber ; and 

(d@) Represented that persons sending in orders promptly would be given certain 
articles of merchandise absolutely free, through such statements as “an 
extra gift for promptness” and “as soon as we receive the order, your ‘thank 
you’ gift will be sent to you absolutely free with our compliments” ; 

The facts being that the articles so referred to as “gifts” were not given free or 
without cost, but were distributed as additional compensation for ordering 
and selling merchandise ; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that such representations were true and 
thereby induce its purchase of said merchandise: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair,and de- 
ceptive acts and practices in commerce. 


While the record in the foregoing proceeding did. not disclose the number of 
orders for merchandise which respondents received as a result of mailing 
out about 15,000,000 packages containing said push cards and other litera- 
ture during a year, the evidence was that in the regular course of business 
orders are received in numbers varying from one-half percent to 4 percent 
of the number of packages of literature mailed. 

Before Mr. Abner E. Lipscomb, trial examiner. 
Mr. J.W. Brookfield, Jr. for the Commission. 
Beach, Fathchild & Scofield, of Chicago, Ill., for Monarch Sales Co., 

Ralph E. Stolkin and Ruth M. Stolkin. 

Mr. Henry Junge, of Chicago, Il., for Mary Reid. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Monarch Sales Co. 
and Ralph E. Stolkin, Ruth M. Stolkin, and Mary Reid, individuals 
and officers of said Monarch Sales Co. hereinafter referred to as re- 
spondents have violated the provisions of said act and it appearing 
to the Commission that a proceeding by it in respect thereto would 
be in the public interest hereby issues its complaint stating its charges 
‘in that respect as follows: 

ParacraPy 1. Respondent Monarch Sales Co. is a corporation or- 
ganized and doing business under and by virtue of the laws of the 
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State of Illinois, with its office and principal place of business located 
at 125 West Hubbard Street, Chicago, Il]. Respondent, Ralph E. 
Stolkin is president, respondent Ruth M. Stolkin is secretary-treasurer, 
and respondent Mary Reid is vice president of respondent corporation 
Monarch Sales Co. and said corporation is owned, dominated, con- 
trolled and directed by the individual respondents, Ralph E. Stolkin, 
Ruth M. Stolkin, and Mary Reid. AIl of said respondents have co- 
operated and acted together in the performance of the acts and 
practices hereinafter alleged. 

Respondents are now, and for more than 1 year last past, have been 
engaged in the sale and distribution of cameras, fountain pens, electric 
razors, billfolds, and other articles of merchandise and have caused 
said merchandise when sold to be transported from their place of 
business in Chicago, Ill., to purchasers thereof at their respective 
points of location in the various States of the United States other 
than Illinois and in the District of Columbia. There is now and has 
been for more than 1 year last past a course of trade by respondents 
in such merchandise, in commerce, between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described 
in paragraph 1 hereof respondents in soliciting the sale of and in 
selling and distributing their merchandise furnish and have furnished 
various plans of merchandising which involve the operation of games 
of chance, gift enterprises or lottery schemes when said merchandise 
is sold and distributed to the consuming public. One method or 
sales plan adopted and used by respondent is substantially as follows: 

Respondents distribute and have distributed to operators and to 
members of the public certain literature and instructions including 


among other things push cards, order blanks, circulars including . 


thereon illustrations and descriptions of said merchandise and a circu- 
lar explaining respondents’ plan of selling and distributing their 
merchandise and of allotting it as premiums or prizes to the operators 
of said push cards and to members of the purchasing and consuming 
public. One of respondents’ said push cards bears 26 feminine names 
with ruled columns on the back of said card for writing in the name 
of the customer opposite the name selected. Said push card has 26 
partially perforated disks. Each of said disks bears one of the 
feminine names corresponding to those on the list. Concealed within 
each disk is a number which is disclosed only when the customer pushes 
or separates a disk from the card. The push card also has a larger 
master seal and concealed within the master seal is one of the feminine 
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names appearing on the disk. The person selecting the fatifnines name 
corresponding to the one under the master seal receives a camera. 
The push card bears the following legend or instruction: 
MAJESTIC 
Candid Color Camera 
Also Takes Regular 
Black and White Photos 

Nos. 9 and 19 

Hach Receive a Genuine Leather Billfold 

No. 1 pays 1¢ 

No. 9 pays 9¢ 

No. 19 pays 19¢ 

No. 28 pays 28¢ 

All others pay only 29¢ 

NONE HIGHER 
WRITE YOUR NAME ON REVERSE SIDE OPPOSITE THE NAME YOU 
SELECT 

Sales of respondents’ merchandise by means of said push cards are 
made in accordance with the above described legend or instructions 
and said prizes or premiums are allotted to the customer or purchaser 
from said card in accordance with the above legend or instructions. 
Whether a purchaser receives an article of merchandise or nothing for 
the amount of money paid and the amount to be paid for the mer- 
chandise or the chance to receive said merchandise are thus determined 
wholly by lot or chance. 

Respondents furnish and have furnished various other push cards 
accompanied by order blanks, instructions and other printed matter 
for use in the sale and distribution of their merchandise by means of 
a game.of chance, gift enterprise or lottery scheme. The sales plans 
or methods involved in the sale of all of said merchandise by means 
of said other push cards is the same as that hereinabove described vary- 
ing only in detail. 

Par. 3. The persons to whom respondents furnish and have furn- 
ished said push cards use the same in selling and distributing re- 
spondents’ merchandise in accordance with the aforesaid sales plans. 
Respondents thus supply to and place in the hands of others the means 
of conducting games of chance, gift enterprises or lottery schemes in 
the sale of their merchandise in accordance with the sales plan here- 
inabove set forth. The use by respondents of said sales plans or 
methods in the sale of their merchandise and the sale of said mer- 
chandise by and through the use thereof and by the aid of said sales 
plans or methods is a practice which is contrary to an established 
public policy of the Government of the United States. 
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Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance: 
to procure one of the said articles of merchandise at a price much less 
than the normal retail price thereof. Many persons are attracted by 
said sales plans or methods used by respondents and the element of 
chance involved therein and thereby are induced to buy and sell 
respondents’ merchandise. 

The use by respondents of a sales plan or method involving dis- 
tribution of merchandise by means of chance, lottery or gift enter- 
prise is contrary to the public interest and constitutes unfair acts and. 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 

Par. 5. In advertising literature distributed to the purchasing 
public by means of the United States mail respondents have published 
the following representations: 

The color camera you never thought you could own. Camera fans everywhere: 
are saying that this new Majestic color camera is opening a great new era in 
photcgraphy because this remarkable camera actually takes pictures in full 
natural color as quickly and simply as some cameras take ordinary black and 
white snapshots. 

An extra gift for promptness. 

High speed round lens, fast shutter. 

As soon as you have sent us the inclosed order form we will rush to you two 
Majestic candid color cameras and two genuine leather billfolds. 

Through the use of the above quoted statements and representations 
respondents represent that the camera distributed by them is a color: 
camera equipped with high speed lens and fast shutter. In truth and 
in fact respondents’ cameras have a shutter speed of 1/25 second and 
a lens speed of approximately F—11 and are not what is known in the: 
trade and by the public as color cameras and will make colored pictures 
only when color film is used. The:billfolds represented.as being of 
genuine leather are in fact not genuine leather in their entirety and 
tbe carrying case represented as being an “extra gift for promptness” 
is not a gift nor given free or without cost but is distributed as addi- 
tional compensation for selling respondents’ merchandise. 

Par. 6. The use by respondents of the foregoing false, misleading’ 
and deceptive statements has a tendency and capacity to and does 
mislead and deceive a substantial portion of the purchasing public: 
into the erroneous and mistaken belief that said statements and repre- 
sentations are true and to induce a substantial portion of the purchas- 
ing public because of such erroneous and mistaken belief to purchase 
said merchandise. 
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Par. 7. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair acts and practices in commerce within the intent and meaning 
-of the Federal Trade Commission Act. 


Report, FINDINGS AS'TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 10, 1947, issued and subse- 
‘quently served upon the respondents named in the caption hereof its 
complaint, charging said respondents with the use of unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
that act. After the filing of the respondents’ answer, testimony and 
other evidence in support of and in opposition to the allegations of 
the complaint were introduced before a trial examiner of the Com- 
mission theretofore designated by it, and such testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon the complaint, the respondents’ answer thereto, 
the testimony and other evidence, the recommended decision of the 
trial examiner, and briefs of counsel (oral argument not having been 
requested) ; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceedinz 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. The respondent, Monarch Sales Co., is a corporation 
organized and existing under and by virtue of the laws of the State of 
Illinois, with its office and principal place of business located at 333 
West Lake Street, in the city of Chicago, State of Illinois. The re- 
spondent, Ralph E. Stolkin, is the president, and the respondent, Ruth 
M. Stolkin, is the secretary-treasurer of the respondent corporation, 
and together they own all of the stock of said corporation and manage 
and control its business affairs. 

Mary Reid, the other person named in the complaint as a respondent, 
was a secretary in the office of the attorney who procured the incor- 
poration of the respondent, Monarch Sales Co., and as a matter of 
form and convenience she was named the vice president of said cor- 
poration. This party has never been otherwise connected with or 
employed by Monarch Sales Co., however, and she has never par- 
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ticipated in any of its business activities. The term “respondents” 
hereinafter used to designate or refer to the other respondents herein 
shall not be deemed to include the said Mary Reid. . 

Par. 2. The respondents are now, and for a number of years Jast 
past they have been, engaged in the sale and distribution of cameras, 
fountain pens, electric razors, billfolds, and other articles of «mer- 
chandise; and they cause, and have caused, said merchandise, when 
sold, to be transported from their place of business in the State of 
Illinois to purchasers thereof at their respective points of location in 
the various States of the United States other than Illinois and in the 
District of Columbia. The respondents maintain, and at all times 
mentioned herein they have maintained, a regular course of trade 
in such merchandise in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business as described in 
paragraph 2 hereof, the respondents, in soliciting the sale of and in 
selling and distributing their merchandise, furnish, and have fur- 
nished, various devices and plans of merchandising which involve the 
operation of games of chance, gift enterprises or lottery schemes, when 
such merchandise is sold and distributed to the ultimate consumers 
thereof. One method or sales plan so furnished by the respondents 
is substantially as follows. 

The respondents distribute, and have distributed, to members of the 
public located throughout the United States various pieces of literature 
and instructions including, among other things, push cards, order 
blanks, pamphlets containing illustrations and descriptions of certain 
merchandise which the respondents have for sale and circulars ex- 
plaining the respondents’ plan of selling and distributing said mer- 
chandise and of allotting it as premiums or prizes to the operators of 
said push cards and to members of the purchasing and consuming 
public. One of the respondents’ said push cards bears 26 feminine 
names with ruled columns on the back of said card for writing in the 
name of the ultimate customer opposite the name selected. Said push 
card has 26 ‘partially perforated disks. Each of said disk bears 
one of the feminine names corresponding to those on the list. Con- 
cealed within each disk is a number which is disclosed only when the 
ultimate customer pushes or separates a disk from the card. The push 
card also has a larger master seal, and concealed within the master 
seal is one of the feminine names appearing on'the disk. The person 
selecting the feminine name corresponding to the one under the master 
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seal receives a camera. The push card bears the following legend or 
instruction : 


MAJESTIC 
Candid Color Camera 
Also Takes Regular 
Black and White Photos. 


Nos. 9 and 19 
Each Receive a Genuine Leather Billfold 
No. 1 pays 1¢ 
No. 9 pays 9¢ 
No. 19 pays 19¢ 
No. 28 pays 28¢ 
All others pay only 29¢ 
NONE HIGHER 
WRITE YOUR NAME ON REVERSE SIDE OPPOSITE THE 
NAME YOU SELECT 


Sales of the merchandise by means of said push cards are made by 
the respondents’ customers in accordance with the above-described leg- 
end or instructions, and the prizes or premiums described on the push 
cards or in the other literature are allotted to the purchaser in ac- — 
cordance with the above legend or instructions. Whether a purchaser 
receives an article of merchandise or nothing for the amount of money 
paid and the amount to be paid for the merchandise or the chance 
to receive said merchandise are thus determined wholly by lot or 
chance. ; 

The respondents furnish, and have furnished, to members of the 
public various other push cards accompanied by order blanks, in- 
structions, and other printed matter for tise in the sale and distribu- 
tion of the merchandise sold by them by means of a game of chance, 
gift enterprise, or lottery scheme. The sales plans or methods in- 
volved in the sale of all of said merchandise by means of said other 
push cards is the same as that hereinabove described, varying only 
in detail. During the year 1947 the respondents mailed to members 
of the public throughout the United States a total of about 15,000,000 
packages containing the push cards and other literature. The record 
does not disclose the number of orders for merchandise which the 
respondents received as a result of such mailings, but the evidence is 
that in the regular course of business orders are received from persons 
to whom literature is sent in numbers varying from one-half percent 
to 4 percent of the number of packages of literature mailed. 

Par. 4. The persons to whom the respondents furnish, and have 
furnished, said push cards and other literature use the same in pur- 
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chasing from the respondents and in selling and distributing the 
respondents’ merchandise in accordance with the aforesaid sales plans. 
The respondents thus supply to and place in the hands of others the 
means of conducting games of chance, gift enterprises, or lottery 
schemes in the sale of merchandise sold by them in accordance with 
the sales plans hereinabove set forth. The use by the respondents of 
said sales plans or methods in the sale of their merchandise and the 
sale of said merchandise to the ultimate consumers by and through 
the use thereof and by the aid of said sales plans or methods is a prac- 
tice which is contrary to an established public policy of the 
Government of the United States. 

Par. 5. The sale of merchandise to the purchasing public in the 
manner herein described involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less than 
the normal retail price thereof. Many persons are attracted by the 
sales plans or methods employed by the respondents and by the ele- 
ment of chance involved therein, and such persons are thereby in- 
duced to buy-and sell the respondents’ merchandise. The use by the 
respondents of the aforesaid sales plans or methods thus constitutes 
unfair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 

Par. 6. In the literature hereinabove referred to which has been 
distributed to the purchasing public by means of the United States 
mails for the purpose of inducing the purchase of certain of their 
merchandise, the respondents have published the following state- 
ments: 

The color camera you never thought you could own, 

Camera fans everywhere are saying that this new Majestic color camera is 
opening a great new era in photography because this remarkable camera actu- 
ally takes pictures in full natural color as quickly and simply as some cameras 
take ordinary black and white snapshots. 

High speed round lens, faster shutter. 

AS soon as you have sent us the inclosed order form we will rush to you two 
Majestic candid color cameras and two genuine leather billfolds. 

An extra gift for promptness. 

As soon as we receive the order, your “Thank you” gift will be sent to you 
absolutely free with our compliments * * ¥*, 

Through the use of these statements, and others similar thereto, 
the respondents have represented (a) that the camera distributed by 
them is a color camera equipped with a high-speed lens and fast shut- 
ters; (6) that the billfolds promised persons sending in order forms 
are made of genuine leather; and (¢) that persons sending in orders 


' 
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Bee ge would be given certain articles of merchandise absolutely 
ree 2 

Par. 7. In truth and in fact, there is no camera which will take a 
colored picture. Pictures may, however, be taken successfully by two 
types of camera and thereafter developed into colored pictures. The 
first type is called a “one-shot” camera. This camera takes three 
negatives on black and white, and by a process of developing and dye- 
ing the three negatives, a eolorea picture may be produced. This 
type of camera is very expensive. 

The second type is an ordinary fast-speed camera requiring the use 
of colored film. The average camera being sold to the public today 
for the purpose of taking colored pictures with colored film has a lens 
speed of approximately F-4.5, which is approximately eight times 
faster than the lens of the respondents’ camera. In addition, a shut- 
ter is regarded as a high-speed shutter when it has a speed of one 
four-hundredths or one five-hundredths of a second. The respond- 
ents’ camera, however, is equipped with a shutter speed of approxi- 
mately one twenty-fifth of a second. 

If color films are used in the respondents’ camera, pictures may be 
taken which can be developed as colored pictures if the lighting con- 
ditions under which the exposure was made were ideal. It-is clear, 
however, that the respondents’ camera is not equipped with a. high- 
speed lens and fast shutter and is not of the type of camera generally 
regarded in the photographic trade and by the general public as a 
color camera, and the respondents’ representations to the contrary were 
false and misleading. 

The billfolds which the respondents promised persons sending in 
orders were not made of leather in their entirety, but were composed 
in part of leather and in part of paper fiber; and the articles referred 
to in respondents’ literature as “gifts” were not given free or without 
cost, but were distributed as additional compensation for ordering and 
selling the respondents’ merchandise. The respondents’ representa- 
tions to the effect that such billfolds were made of leather and that 
such other articles of merchandise were “gifts” or given “free” were 
also false and deceptive. 

Par. 8. The use by the respondents of the foregoing false, mislead- 
ing, and deceptive statements and representations had the tendency and 
capacity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said statements 


and representations were true and to induce a substantial portion of 


the purchasing public, because of such erroneous and mistaken belief, 
to purchase said merchandise. 
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The acts and practices of the respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the respondents’ 
answer, testimony, and other evidence in support of and in opposition 
to the allegations of the complaint introduced before a trial exam- 
iner of the Commission theretofore duly designated by it, the recom- 
mended decision of the trial examiner, and briefs of counsel (oral 
argument not having been requested) ; and the Commission having 
made its findings as to the facts and its conclusion that the respond- 
ents have violated the provisions of the Federal Trade Commission 
Act: 

It is ordered, That the respondent, Monarch Sales Company, a cor- 
poration, and its officers, and the respondents, Ralph E. Stolkin and 
Ruth M. Stolkin, and said respondents’ agents, representatives, and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, or distribution in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
cameras, fountain pens, electric razors, billfolds, or any other article 
of merchandise, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push or pull cards, 
punch boards, or other devices, either with merchandise or separately, 
which said push or pull cards, punch boards, or other devices, are to 
be used, or may be used, in the sale or distribution of the respondents’ 
merchandise, or any other merchandise, to the public by means of 
a game of chance, gift enterprise, or lottery scheme. | 

2. Selling or otherwise disposing of any merchandise by any method 
or sales plan involving the use of a game of chance, gift enterprise, or 
lottery scheme. 

3. Using the words “gift” or “free,” or any other word or term 
expressly or impliedly importing a like meaning, in advertising, to 
designate, describe, or refer to any article of merchandise which is 
not in fact a gift or gratuity, or which is not given without requiring 
the purchase of other merchandise or the performance of some service 
inuring, directly or indirectly, to the benefit of the respondents. 
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4, Representing, directly or by implication, that any camera which 
is not adapted to the successful taking, under normal conditions, of 
color pictures, is a color camera. 

5. Representing, directly or by implication, that billfolds, or other 
articles, made in whole or in part of substance other than leather, are 
made of leather. 

6. Misrepresenting in any manner the value, quality, condition, or 
characteristics of any article offered as a premium, prize, commission, 
or compensation, for selling the respondents’ products. 

It is further ordered, For reasons appearing in the Commission’s 
findings as to the facts in this proceeding, that the complaint herein 
be, and it hereby is, dismissed as to the respondent Mary Reid. 

It is further ordered, That the respondents, Monarch Sales Com- 
pany, Ralph E. Stolkin and Ruth M. Stolkin, shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In tHe Marrer or 


BENJAMIN D. RITHOLZ ET AL., TRADING AS NATIONAL 
OPTICAL STORES COMPANY, ETC, 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5176. Complaint, June 8, 1944—Decision, Mar. 22, 1950 


Where six partners, engaged in the interstate sale of eyeglasses and optical sup 
plies, with principal office and place of business in Chicago, and branch 
offices in various cities and States in advertising their said products in 
newspapers and by other means, directly and by implication— 

(a) Represented falsely that the lenses for all glasses sold by them were ground 
in accordance with proper prescriptions made for customers’ eyes by their 
physician-oculists or doctors; 

(b) Represented that their offers of complete glasses at $2.88, or at substan- 
tially similar prices, were special offers at reduced prices and for a limited 
time only ; 

The facts being said glasses were wholly unsuited for most people with defec- 
tive vision.and few if any were actually sold at such prices; persons at- 
tracted by such subterfuge were examined by doctors whose incomes said 
partners often guaranteed, and told that their eyes were in such serious 
condition that other glasses were needed and salesmen were thereby en- 
abled, often by falsely representing that the advertised glasses were unsuited 
for the customer, to sell such persons glasses at prices many times higher 
and which very frequently differed otherwise little if at all; and 

(c) Falsely represented through such statements as “15-day free trial,” ‘15- 
DAY FREE TRIAL * * * MONEY BACK GUARANTY,” etc., that cus- 
tomers would be permitted to wear glasses purchased from them for 15 days 
and that at the expiration of that time, if not satisfied, they might return 
the glasses and have their money promptly refunded ; 

The facts being that many such customers, after wearing their glasses, found 
refunds refused for various excuses; and while in some instances, after 
the matter was taken up with local better business bureaus, sufficient pres- 
sure was brought to bear to obtain the return of customers’ money, it was 
only after said partners were threatened with exposure of their practices or 
were otherwise forced to do so that they ever made a refund; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the mistaken belief that such representations were 
true, and thereby into the purchase of substantial quantities of their said 
products: 

Held, That such acts and practices, under the circumstances set forth, were to 


the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


As regards the allegations of the complaint that said partners in the course of 
their said business traded under the name Midwest Scientific Company, as 
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well as under the names National Optical Stores Company, and Dr. Ritholz 
Optical Company, it appeared that said first designation was a trade name 
under which they manufactured certain articles for the Government during 
the war, and that there was no evidence that said name had ever been used 
in connection with the sale or distribution of eyeglasses. 


With respect to charges in the complaint to the effect that some of the alleged 
physician-oculists or doctors of said partners had not been licensed to 
operate as such in the States where they were employed that others were 
unqualified and inexperienced and unable to and did not properly examine 
or prescribe for defects of the eyes; that in many instances untrained and 
unqualified store managers measured the pupillary distances of customers’ 
eyes and inaccurately calculated measurements used in prescriptions; that 
they had 3,000,000 satisfied customers; and that the mountings on certain 
glasses offered by them were not, as represented, solid rhodium or with 
rhodium finish, the Commission was of the opinion and found that such 
additional charges had not been sustained by the greater weight of the evi- 
dence. 

Before Mr. Arthur F. Thomas, Mr. Earl J. Kolb, and Mr. Everett 

F, Haycraft, trial examiners. 

Mr. John M. Russell for the Commission. 


Mr. Benjamin D. Ritholz, of Chicago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Benjamin D. Ritholz, 
Morris I. Ritholz, Samuel J. Ritholz, Sylvia Ritholz, Fannie Ritholz, 
and Sophie Ritholz, individually and as copartners trading under 
the names National Optical Stores Company, Dr. Ritholz Optical 
Company, and Midwest Scientific Company, hereinafter referred to 
as respondents, have violated the provisions of the said Act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapy 1. Respondents Benjamin D. Ritholz, Morris I. Ritholz, 
Samuel J. Ritholz, Sylvia Ritholz, Fannie Ritholz, and Sophie 
Ritholz are individuals trading individually and as copartners under 
the names National Optical Stores Company, Dr. Ritholz Optical 
Company, and Midwest Scientific Company, with their principal 
place of business at 1148 West Chicago Avenue, Chicago, Ill., and 
having branch places of business located in various cities including 
Detroit and Lansing, Mich.; Cleveland and Akron, Ohio; Indianap- 
olis, Gary, South Bend, and Evansville, Ind.; Nashville, Memphis, 
Knoxville, and Chattanooga, Tenn.; and Atlanta, Ga. 
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Par. 2. The respondents are now, and have been for more than 2 
years last past, engaged in the sale and distribution of eyeglasses and 
other optical supplies. Respondents cause their said products when 
sold to be transported from their said place of business in the State 
of Illinois to purchasers thereof located in various other States of 
the United States and in the District of Columbia. Respondents 
maintain, and at all times mentioned herein have maintained,‘a course 
of trade in said products in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, the 


respondents have disseminated and are now disseminating, and have . 


caused and are now causing the dissemination of, false advertise- 
ments concerning their said products and the qualifications of their 
agents or employees by the United States mails and various other 
means in commerce as “commerce” is defined in the Federal Trade 
Commission Act. The respondents have also disseminated and are 
now disseminating, and have caused and are now causing the dis- 
semination of, false advertisements concerning their said products 
and qualifications, by various means, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of their 
said products in commerce as “commerce” is defined in the Federal 
Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements 
disseminated and caused to be disseminated as hereinabove set forth, 
by the United States mails, by advertisements inserted in newspapers, 
on cards, in circulars and by other means, are the following: 

GLASSES ON CREDIT ; 

Buy direct and save. Save on your glasses by buying direct from factory, 
through our local branch. Why pay more? It’s smart to be thrifty. Be wise. 
Buy direct. Glasses complete with Toric lenses, for far or near vision, with 
“Engraved” gold filled mounting at our now low factory price. All glasses 
ground on prescription of Licensed Doctor. 

Lowest Factory Price. 

15-day free trial. 

Conyince yourself by 15 days actual test, at our risk. Perfect satisfaction 
guaranteed or no cost. 

HIGH PRICES FOR GLASSES. ARE UNNECESSARY 
(Picture Representation of Spectacles) 
$3.45 Complete 
CASH or CREDIT 


“DIXIE” 
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WE MANUFACTURE ALL GLASSES WE SELL. SAVES YOU SEVERAL 
PROFITS 


' No longer any need to pay high prices for good glasses. * * * quality Rho- 


dium-Rimless glasses complete with TORIC stock lenses for FAR OR NEAR 
VISION, all complete, only $3.45. 


FACTORY-TO-YOU 


Deal with your local factory branch and save many dollars. All lenses ground 
on prescription of licensed Physician-Oculist. 


SAVE MIDDLEMAN’S PROFIT 


Volume purchasing and single ownership of largest chain of optical stores in 
America save you the middleman’s profit. * * * 


15-DAY FREE TRIAL . . . MONEY BACK GUARANTEE 
SPECIAL! THIS WEEK ONLY 
(Representation of spectacles) 
WHY PAY MORE? $2.88. 15-DAY TRIAL 


Glasses no better than these are sold by other concerns for several times this 
price. Take advantage of this low factory price. ‘“Peerless-Rhodium’’ finish 
mounting complete with TORIC stock lenses for FAR OR NHAR VISION, com- 
plete only $2.88. 

Convince yourself by 15-day test, that this is the biggest bargain you ever had. 
Glasses ground on prescription of licensed doctor. Moderate extra charge for 
bifocal, tinted or astigmatic correction. 

Par. 4. Through the use of the statements and representations 
hereinabove set forth, and others of similar import not specifically 
set out herein, respondents represent, directly or by implication, that 
the glasses sold by them will correct defective vision; that they have 
at each of their stores a duly licensed physician-oculist, or a licensed 
registered doctor qualified to examine eyes and properly prescribe 
to correct any defects in vision; that the lenses for all of the glasses 
sold by them are ground in accordance with proper prescriptions 
made for customers’ eyes by their said physician-oculists, or doctors; 
that their offers of complete glasses at $2.88, or substantially similar 
prices, are special offers at reduced prices and for a limited time only; 
that they have 3,000,000 satisfied customers; that the mountings of 
their glasses sold at $3.45, or approximate amounts, are solid rhodium, 
and the finish of those sold at $2.88, or approximate amounts, contains 
substantial amounts of rhodium; that their glasses offered for $2.88 
and $3.45, or approximate amounts, are suitable for all persons in 
need of glasses; that customers are permitted to test the glasses by 
wearing them for fifteen days and at the expiration of said time, if 
they are not completely satisfied, they may return them and their 


money will be promptly refunded. 


/ 
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Par. 5. The foregoing statements and representations are grossly 
exaggerated, false, misleading, and deceptive. The glasses sold by 
respondents will not, in a large proportion of cases, correct the de- 
fective vision of the purchasers. Some of respondents’ alleged 
physician-oculists, or doctors, have no license to operate as physicians, 
oculists, or otherwise in the States where they are employed, and 
others are unqualified or inexperienced and are unable to, and do 
not, properly examine or prescribe for eye defects. In many in- 
stances, managers of respondents’ stores, who are untrained and 
unqualified, measure the pupillary distances of customers’ eyes and 
inaccurately calculate measurements which are used in prescriptions. 
A large proportion of the lenses used in glasses sold by respondents 
are not ground in accordance with any proper prescription, or even 
in accordance with the prescriptions written therefor by respondents’ 
alleged physician-oculists, or doctors. In many instances, glasses sold 
Ly respondents are ill-fitted and absolutely useless to the purchasers 


thereof. Respondents’ alleged special offers of glasses are not special 


offers at reduced prices or for a limited time only, but on the contrary 
are continuous offers over long periods of time and are the usual and 
customary prices charged for said glasses. Respondents sell very 
few glasses at. the advertised prices, as they are unsuited for the great 
majority of persons with defective vision. In truth and in fact, 
respondents use such advertisements only as an inducement to persons 
to visit their various stores. The general practice of respondents’ 
agents and representatives is, after so-called examinations, to advise 
prospective purchasers that the glasses advertised are unsuited for 
their particular eye conditions, and then by adroit salesmanship, and 
in many instances by false and misleading statements to the effect 
that serious and dangerous conditions exist in their eyes, to sell them 
glasses at much higher prices. Often, the glasses sold are the same 
or approximately the same as those offered by the terms of the afore- 
said advertisements, but at many times the advertised price. Re- 
spondents do not have 3,000,000 satisfied customers. In truth and in 
fact, they have comparatively few satisfied customers. The mount- 
ings of the glasses offered for sale by respondent at $3.45, or approxi- 
mate amounts, are not solid rhodium, and the finish on the glasses 
sold for $2.88, or approximate amounts, does not contain a substantial 
amount of rhodium. In truth and in fact, the base metal of these 
mountings has only a rhodium wash or a thin plating of rhodium 
which soon deteriorates and wears away, exposing the base metal 
which is then subject to rust. Respondents do not promptly refund 
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the purchase price of their glasses, or any part thereof, to dissatisfied 
customers, any refunds made being only after extreme pressure is 
brought to bear upon respondents or their agents or employees, or 
they are threatened with exposure of their practices. In many cases 
no refunds whatsoever are made. 

Par. 6. The advertisements disseminated by respondents as afore- 
said. are false, misleading, and deceptive for the further reason that 
they fail to reveal facts material in the light of the representations 
contained therein in that it is not revealed that the glasses advertised 
by them for $2.88, $3.45, or approximate amounts, are unsuited for 
most persons in need of glasses and that it is only by chance that stock 
lenses will correct the visual defects of persons buying such. glasses. 
Such advertisements constitute false advertisements for the further 
reason that they fail to reveal facts material in the light of the repre- 
sentations therein contained, or material with respect to the conse- 
quences which may result from the use of their said glasses under the 
conditions prescribed in said advertisements or under such conditions 
as are customary and usual. In truth and in fact, the wearing of glasses 
sold by respondents containing stock lenses which are unsuited to a 
customer’s eyes, or glasses for which a proper examination has not been 
made and proper prescription written or where the prescription has 
not been followed, may result in serious injury to the already impaired 
vision of the purchasers. 

Par. 7. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and representations has had and now has 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
all such statements and representations are true and that respondents’ 
glasses will correct defective vision and may be safely used and without 
ill effects. Asa result of the erroneous and mistaken belief engendered 
by respondents’ said advertisements, the public has purchased sub- 
stantial quantities of respondents’ products. 

Par. 8. The aforesaid acts and practices of the respondents, as here- 
in alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 8, 1944, issued and subse- 
quently served upon the respondents named in the caption hereof its 
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complaint, charging said respondents with the use of unfair and decep- 
tive acts and practices in commerce in violation of the provisions of that 
Act. After the filing of the respondents’ answer, testimony and other 
evidence in support of and in opposition to the allegations of the com- 
plaint were introduced before a trial examiner of the Commission 
theretofore designated by it, and such testimony and other evidence 
were duly recorded and filed in the office of the Commission. ‘There- 
after, this proceeding regularly came on for final hearing before the 
Commission upon the complaint, the respondents’ answer thereto, the 
testimony and other evidence, the trial examiner’s recommended deci- 
sion and exception thereto (which exceptions have been disposed of by 
separate orders herein), and briefs and oral argument of counsel; and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that the proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacRAPH 1. The respondents, Benjamin D. Ritholtz, Morris I. 
Ritholz, Samuel J. Ritholz, Sylvia Ritholz, Fannie Ritholz, and Sophie 
Ritholz, are individuals trading individually and as copartners under 
the names National Optical Stores Company and Dr. Ritholz Optical 
Company, with their principal office and place of business located at 
1148 West Chicago Avenue, in the city of Chicago, State of Illinois. 
Said respondents also have branch offices and places of business in 
various cities of the United States, including Detroit and Lansing, in 
the State of Michigan; Cleveland and Akron, in the State of Ohio; 
Indianapolis, Gary, South Bend, and Evansville, in the State of In- 
diana; Nashville, Memphis, and Chattanooga, in the State of Tennes- 
see; and Atlanta, in the State of Georgia. 

Par. 2. The aforesaid respondents are now, and for a number of 
years last past they have been, engaged in the sale and distribution of 
eyeglasses and other optical supplies. The respondents cause these 
products, when sold by or through their branch offices or places of 
business, to be transported from their principal office and place of 
business in the State of Illinois to or for the purchasers thereof located 
in various other States of the United States and in the District of 
Columbia. Said respondents maintain, and at all times mentioned 
herein they have maintained, a regular course of trade and commerce 
in said products among and between the various States of the United 
States and in the District of Columbia. 
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Par. 3. In the course and conduct of their business and for the 
purpose of inducing the purchase of their eyeglasses and other optical 
supplies, the respondents have disseminated and are now dissem- 
inating, and have caused and are now causing the dissemination, by 
the United States mails, through the use of advertisements in news- 
papers, and by various other means in commerce, as “commerce” is 
- defined in the Federal Trade Commission Act, of many advertisements 
concerning said products. Included among such advertisements have 
been a large number containing the following statements and repre- 
sentations and others similar thereto: 


Save on your glasses by buying direct from factory * * * glasses complete 
with Toric lenses, for far or near vision, with “Engraved’’ gold filled mounting 
at our new low factory price. All glasses ground on prescription of Licensed 
Doctor. 

-Convince yourself by 15 days actual test, at our risk. Perfect satisfaction 
guaranteed or no cost. 

HIGH PRICES FOR GLASSES ARE UNNECESSARY. * -* .* WE MANU- 
FACTURE ALL GLASSES WH SELL. SAVES YOU SEVERAL PROFITS. 

No longer any need to pay high prices for good glasses. * * * quality 
Rhodium-Rimless glasses complete with TORIC stock lenses for FAR or NEAR 
VISION, all complete, only $3.45. : 

FACTORY-TO-YOU—Deal with our local factory branch and save many 
dollars. All lenses ground on prescription of licensed Physician-Oculist. 15-DAY 
FREE TRIAL. 

SAVE MIDDLEMAN’S PROFIT—Volume purchasing and single ownership of - 
largest chain of optical stores in America save you the Middleman’s profit. 
* * * MONEY BACK GUARANTEE. 


SPECIAL! THIS WEEK ONLY 
WHY PAY MORE? $2.88 15-DAY TRIAL 


Glasses no better than these are sold by other concerns for several times this 
price. Take advantage of this low factory price. ‘“Peerless-Rhodium’’ finish 
mounting complete with TORIC stock lenses for FAR OR NEAR VISION, 


complete only $2.88. 
Convince yourself by 15-day test, that this is the biggest bargain you ever 


had. Glasses ground on prescription of licensed doctor. Moderate extra charge 
for bifocal, tinted or astigmatic correction. 

Par. 4. By means of said statements and representations contained 
in the advertisements disseminated and caused to be disseminated as 
herein set forth, the respondents have represented, directly and by 
implication, that the lenses for all of the glasses sold by them are 
ground in accordance with proper prescriptions made for customers’ 
eyes by their physician-oculists or doctors, that their offers of complete 
glasses at $2.88 or substantially similar prices are special offers at 
reduced prices and for a limited time only, and that customers are 
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permitted to test the glasses sold by the respondents by wearing them — 


for 15 days, and at the expiration of said time, if such customers are 
not completely satisfied, they may return the glasses and their money 
will be promptly refunded. 

Par. 5. The aforesaid representations are false, misleading, and 
deceptive, and the advertisements wherein they are made are false 
advertisements. 

The record discloses that a substantial portion of the lenses used 
in glasses sold by the respondents are not ground in accordance with 
any proper prescription, or even in accordance with prescriptions 
-written therefor by the respondents’ own physician-oculists or doctors. 
Out of 15 pairs of glasses sold by the respondent which were introduced 
as exhibits in this proceeding, competent experts who testified in 
support of the complaint testified that they would reject 10 pairs, for 
the reason that the lenses used in the glasses were not ground in 
accordance with the specifications set forth in the prescriptions there- 
for. In addition to this testimony, the Commission has also given 
consideration to the testimony of the purchasers of the glasses them- 
selves, each of whom testified that the glasses were not satisfactory for 
the purposes for which they purchased them. This type of evidence, 
while not itself conclusive, is of some probative value, it being the 
consensus of opinion among all of the experts testifying that the com- 
fort of the purchaser in using glasses is an important factor in deter- 
mining whether or not the glasses are acceptable. - 

In advertising complete glasses at $2.88 or substantially similar 
prices, the respondents do not in good faith offer to prospective pur- 
chasers a real opportunity to purchase glasses at the advertised price, 
or at any price lower than the price customarily charged for the glasses 
prescribed. The record discloses that the glasses advertised in these 
alleged “special offers” are wholly unsuited for the great majority of 
persons with defective vision, and consequently very few, if any, of 
the respondents’ glasses are actually sold at the advertised prices. 
The advertisements are used practically exclusively by the respondents 
to induce persons to visit their various stores, where such persons, pros- 
pective purchasers, are given examinations by doctors whose incomes 
are often guaranteed by the respondents. The doctors, after comple- 
tion of the examinations, and at the instance of the respondents, then 
advise the prospective purchasers that their eyes are in such serious 
condition that glasses other than those advertised are needed, and 
salesmen of the respondents are thus enabled, often by falsely and mis- 
leadingly representing that the glasses advertised are unsuited for the 
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particular eye condition of such prospective customers, to sell them 
glasses for much higher prices than those advertised. Very frequent- 
ly the glasses so sold are the same or approximately the same as those: 
offered by the terms of the advertisements, the only substantial differ- 
ence being that the glasses are sold at many times the advertised price. 
Thus, contrary to the respondents’ representations, their alleged “spe- 
cial offers” do not in fact afford prospective purchasers an opportunity 
to buy glasses at reduced prices for a limited time only, but, on the 
contrary, constitute a mere subterfuge by which the respondents in- 
duce such prospective purchasers to visit their various stores, where, 
by the use of additional] false representations, the respondents’ agents 
and employees sell them glasses.at prices much higher than those 
advertised. 

Through the use in advertising of such statements as “15-day free 
trial,” “15-DAY FREE TRIAL ... MONEY BACK GUARAN- 
TEE,” etc., the respondents clearly represent to their customers that. 
they will be permitted to wear glasses purchased from the respond- 
ents for 15 days, and that at the expiration of that time, if the cus- 
tomers are not satisfied, they may return the glasses to the respondents 
and have their money promptly refunded. This, however, has. nat 
been the experience of a large number of the respondents’ customers. 
who testified in this proceeding. Many of these customers who sought. 
refunds after wearing glasses purchased from the respondents were 
unable to obtain such refunds, various excuses being given by the re- 
spondents for their refusal. In some instances, the customers have 
taken the matter up with the local better business bureaus and have 
brought sufficient pressure on the respondents to obtain the return of 
their money, but it is only after the respondents are threatened with 
exposure of their practices or are otherwise forced to do so that they 
ever make a refund. The respondents’ representations that the cus- 
tomers purchase glasses on a 15-day free trial, and that their satis- 
faction is guaranteed, are wholly false and misleading. 

Par. 6. The complaint herein’ alleged that the respondents, in the 
course and conduct of their business of selling eyeglasses and other 
optical supplies, have traded under the name Midwest Scientific Com- 
pany, as well as under the names National Optical Stores Company 
and Dr. Ritholz Optical Company. The record discloses, however, 
that the designation Midwest Scientific Company is a trade name 
under which the respondents manufactured certain articles for the 
United States Government during the war, and there is no evidence 
that this name has ever been used in connection with the sale or dis- 
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tribution of eyeglasses. The complaint further charged that a num- 
ber of representations in the respondents’ advertisements, in addition 
to those herein mentioned, are false and deceptive, but the Commis- 
sion is of the opinion, and finds, that these additional charges have not 
been sustained by the greater weight of the evidence. 

Par. 7. The use by the respondent of the false, misleading, and de- 
ceptive representations contained in their advertisements, as set forth 
in paragraph 3, has the tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public into the false and mis- 
taken belief that such representations are true and, as a result of such 
false and mistaken belief, into the purchase of substantial quantities 
of the respondents’ products. 


CONCLUSION 


The acts and practices of the respondents as herein found are to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 
thereto, testimony and other evidence in support of and in opposition 
to the allegations of the complaint introduced before a trial examiner 
of the Commission theretofore duly designated by it, the trial exam- 
iner’s recommended decision and exceptions thereto (which excep- 
tions have been disposed of by separate orders herein), and briefs 
and oral argument of counsel, and the Commission, having made its 
findings as to the facts and its conclusion that the respondents have 
violated the provisions of the Federal Trade Commission Act: 

[t ts ordered: That the respondents, Benjamin D. Ritholz, Morris I. 
Ritholz, Samuel J. Ritholz, Sylvia Ritholz, Fannie Ritholz, and 
Sophie Ritholz, individually and as copartners trading under the 
names National Optical Stores Company and Dr. Ritholz Optical 
Company, or trading under any other name or trade designation, and 
said respondents’ agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, or distribution of eyeglasses or other optical supplies, 
do forthwith cease and desist from: 

1. Disseminating, or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
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defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication— 

(a) That the lenses in all or any of the glasses sold by the respond- 
ents are ground in accordance with prescriptions by doctors, when in 
fact said lenses are not accurately ground in accordance with the 
prescriptions of doctors, optometrists, or physician-oculists. 

(6) That any of the respondents’ glasses are offered for sale at 
prices substantially lower than the prices actually charged for said 
glasses; or that any offer of glasses at the respondents’ usual or cus- 
tomary prices which is not limited in point of time is a special offer 
for a limited time only. 

(¢) That the purchase price of glasses sold by the respondents will 
be refunded to dissatisfied customers, or that the respondents in the 
sale of their glasses guarantee satisfaction, when in fact said respond- 
ents do not in all instances accept the return of glasses from dis- 
satisfied customers and refund the full purchase price thereof. 

2. Entering into any arrangement, agreement, or understanding 
with any doctor, optometrist, or physician-oculist to advise any pros- 
pective purchaser that the condition of his eyes is such as to require 
glasses other than those advertised by the respondents, when such 
condition actually does not exist. 

3. Representing that glasses advertised by the respondents at special 
low prices are unsuitable to correct the defective vision of any pros- 
pective purchaser, when such glasses would be adequate for such 
purpose. 

4, Disseminating, or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly or 
indirectly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of the respondents’ eyeglasses or 
other optical supplies, any advertisement which contains any of the 
representations prohibited in paragraph 1 (a), (0), or (c) of this 
order. 

It is further ordered: That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with said order. 
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In roe Marrer oF 
R. J. REYNOLDS TOBACCO COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4795. Complaint, Feb. 26, 1943 *—Decision, Mar. 31, 1950 


No two comparable normal persons, due to a number of variables such as the 
fact that the tobacco constituents are not uniform, and varying conditions 
under which the smoking takes place and others, will take into their mouths 
the same amount of smoke or experience the same physiological effects from 
smoking a like number of cigarettes under like conditions and within a 
given time. Furthermore, the physiological effect upon an individual of a 
given amount of cigarettes smoked depends in large measure upon. the 
degrees of physiological normalcy, sensitivity and tolerance of the indi- 
vidual—matters as to which variance to a greater or lesser extent exist in 
different persons. And while as a general proposition the smoking of 
cigarettes in moderation by individuals not allergic nor hypersensitive to 
cigarette smoking, who are accustomed to smoking and are in normal good 
health, with no existing pathology of any of the bodily systems, is not appre- 
ciably harmful—what is normal for one person may be excessive for another. 


Nicotine is not a therapeutic agent, and excessive smoking is injurious in various 
degrees to all of the bodily systems, including the circulatory, respiratory, 
digestive, nervous, neuromuscular, and the special senses; and which in 
some cases if a person is accustomed to smoking cigarettes and becomes 
tense and nervous the smoking of a cigarette may have a psychological 
tendency to relieve the tension and produce a quieting effect, the smoking 
of cigarettes will not uncer any conditions be physiologically beneficial to 
any of the bodily systems. 


In the instant proceeeding in which respondent made various representations 
which were general in their nature and were made alike to all persons 
irrespective of their physiological condition or the quantity of cigarettes 
smoked, to the effect that the smoking of its cigarettes was either beneficial 
to or not injurious to a particular bodily system or part of the body—such 
as digestion and other functions, throat and nerves—the record clearly 
showed that said cigarettes were physiologically injurious when smoked 
to excess and where the smoker was diseased; so that it followed that in 
such respects at least each of said respondents’ advertisements concerning 

. the effect of its cigarettes upon parts of the body or upon several bodily sys- 
tems were deceptive and misleading. 


Smoking cigarettes does not bring about or increase the alkalinity of the diges- 
tive tract, and smoking is not under any circumstances good for, advan- 
tageous to, or an aid to digestion, and the only physiological effect cigarette 
smoking has upon digestion, if any at all, is harmful, irrespective of (a) 
the physical condition of the smoker; (b) the time of smoking, whether 
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before, during, or after meals; (c) the character of the food; (d) whether 
the smoking is in moderation or is excessive; or (e) any other known 
circumstance or condition under which the smoke may enter: the mouth. And 
if smoking in some circumstances may have a psychological effect of relaxa- 
tion, and of producing some relief from tension, such effects, insofar as any 
aid to digestion is concerned, are at best only secondary and largely mental, 
and merely temporary; are present only when the smoker is accustomed to 
smoking and is in normal good health, with no existing pathology of the 
gastro-intestinal tract, and do not in any respect impede or prevent the 
poisonous constituents in the smoke from producing their normal deleterious 
physiological results. 


In determining the meaning of advertisements, the words used therein must, 
of course, be given their ordinary and well-understood meaning and, thus 
tested, advertising representations that smoking certain cigarettes “renews 
and restores body energy; creates and activates the extra energy needed,” 
and other like phrases, plainly imported the meaning that smoking said cig- 
arettes created new energy ; that such energy supplemented and was added to 
that present in the body before the smoking of the cigarette; and that there 
was thereby generated and produced additional physiological power of 
greater intensity and duration—representations which were clearly false 
and deceptive in that there is in tobacco no constituent which could possibly 
ereate energy. 


As respects the question whether smoking certain cigarettes had the effect of 
temporarily releasing additional energy already present, and the related 
and underlying question as to the effect of such smoking upon the blood 
sugar level of the smoker, it appeared that the smoke from a cigarette has 
no uniform effect upon the blood sugar level of all persons; that the effect, 
if any, of, and to what extent, a rise in the blood sugar level of many individ- 
uals caused by cigarette smoking has upon their muscular contraction has 
not been definitely determined and remains in the realm of scientific’ con- 
jecture; and that the record in the instant proceeding failed to establish 
that the small changes in blood sugar following smoking, which were re- 
ported by competent observers, were alone significant of any changes in 
bodily energy, or that the mere presence of a high sugar level, whether in- 
duced by smoking or otherwise, in and of itself indicates the availability of 
greater bodily energy. 


An athlete cannot smoke as many cigarettes as he likes without affecting or im- 
pairing his physical condition due to the adverse action upon the endurance 
and energy resulting from the increase of pulse rate, rise in blood pressure, 
and the deprivation of the smoker of oxygen necessary for bodily activity, 
particularly in athletic competition. 


While it may be that a majority of individuals in normal good health, with nor- 
mal healthy throats, can smoke cigarettes in moderation (which varies with 
the individual) without causing: pathological :indicatiens of throat irrita- 
tion, cigarette smoke, by virtue of the substances contained therein, is-an 
irritant and, being such, the smoke will irritate disordered throats, and ex- 
cessive smoking of any brand of cigarettes will irritate even throats in nor- 
mal healthy condition. 
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The effect of smoking is not the same upon every individual, and in the case of 
persons addicted to cigarette smoking who become nervous and tense, the 
smoking of a cigarette of any brand will often afford the smoker some tem- 
porary relaxation, while in the case of persons not accustomed to smoking, 
the effect of even one cigarette will be the opposite; and even in the case 
of a regular smoker, if he smokes “as many cigarettes as he likes,” he is 
smoking to excess, and excessive smoking, regardless of the conditions of 
the smoker’s nerves, will not be soothing, comforting, or restful. 


The nicotine content of domestic tobacco used in the manufacture of cigarettes, 
as related_to the question of nicotine in cigarette smoke, varies very greatly, 
not only in and among the several types of tobaccos used, but also as among 
the individual plants of the same types of tobaccos, on the same farm and 
in the same field, and even as among the leaves on the same plant, due, 
principally, to difference in the varieties of crops grown, varying soil condi- 
tions, differing fertilization methods and cultivation and cropping practices, 
climatic and weather conditions existing during the growing season, and 
numerous other factors, and there is no known practical process by which 
the nicotine content of tobaeco leaf may be substantially reduced without 
at the same time denaturing the tobacco and rendering it unsatisfactory for 
use in the manufacture of cigarettes. 


Where one of the largest manufacturers of tobacco products in the United 
States; in advertising its Camel cigarettes through magazines of Nation- 
wide circulation and newspapers of interstate distribution, and by radio 
broadcasts in Nation-wide hookups and by other means— 

(a) Falsely and deceptively represented to the public, directly or by implication, 
that the smoking of such cigarettes during, after, or between meals, irrespec- 
tive of what, where, or when one ate, was good for, advantageous to, and 
aided digestion in that it renewed and encouraged the fiow of digestive 
fluids and increased the alkalinity of the digestive tract; 

(6) Represented, without limitation or qualification, that the smoking of such 
cigarettes relieved fatigue, and created, restored, and released a new flow 
of bodily energy, giving needed bodily strength and vigor, and that this.was 
“a basic discovery of a famous research laboratory” which threw “new light 
on the subject of cigarette smoking” ; 

The facts being that said representations, even if restricted in their meaning 
to the claim that such smoking accelerated the release of existing bodily 
energy, being general in nature and without limitation or qualification, were 
misleading and erroneous; . 

(c) Falsely represented that the wind and physical condition of athletes would 
not be impaired by the smoking of as many Camel cigarettes as desired; 

(d) Falsely represented that Camel cigarettes were always gentle to and never 
harmed or irritated even a sensitive throat, or left an after taste; 

(e) Falsely represented that the smoking of Camel cigarettes was soothing, rest- 
ful, and comforting to the nerves, and protected one against becoming “jit- 
tery” or “unsure” when subjected to intense nerve strain; that one with 
healthy nerves might smoke as many such cigarettes as he or she liked, 
without the risk of keyed up, jangled, or frazzled nerves; and that Camels 
in said respect differed from all other brands; 

(f) Falsely represented that the smoke of Camel cigarettes contained less nico- 
tine than did that of any of the four other largest selling brands of cigarettes : 
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(9) Represented through the dissemination of large numbers of testimonials 
from users and purported users of Camel cigarettes, which included such 
statements as “gives me a lift,” “don’t jangle my nerves,” “at meal times 
I like to enjoy Camels for ‘digestion’s’ sake,” “seem to smooth the way for 
digestion,” “no matter how many I smoke Camels always give me a lift yet 
they never tire my taste,” ‘to me that slower burning explains why Camels 
smoke so mild and cool and taste so much better”; “Camel gets the best 
tobacco at most every warehouse sale,” etc.; that the claims and expressions 
contained therein were true, and represented the actual personal experience, 
knowledge, or beliefs of the persons giving such testimonials; 

The facts. being that with few, if any exceptions, said testimonials were decep- 
tive and misleading, some who signed such testimonials not only did not 
smoke Camels exclusively, but smoked no cigarettes of any kind; others 
who testified to their preference for Camels over all other brands could tell 
no difference between Camels and other cigarettes ; the statements attributed 
to others were signed without having been read and did not represent their 
views or opinions; and the real motive inducing the signing in the case of 
practically all was to obtain the consideration which they were to receive 
therefor from said corporation ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the false belief that such representations were true, 
and thereby into the purchase of said cigarettes; whereby substantial trade 
was diverted unfairly to it from its competitors: 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and of said corporation’s com- 
petitors, and constituted unfair methods of competition in commerce, and 
unfair and deceptive acts and practices therein. 


In said proceeding, tests made by the Food and Drug Administration at the 
instance of the Commission, for the purpose of determining, among other 
things, the nicotine content of the tobacco in and the smoke from a number 
of cigarettes of 6 of the largest selling brands, including Camels, showed 
(a) that the nicotine content of both the tobacco in and the smoke from the 
individual cigarettes involved in the tests (measured in groups of 10) varied 
very greatly both in actual weight and in percentage by weight of the 
cigarettes, not only as among the 6 different brands, but also as among the 
individual cigarettes of the same brand, and (b) that the average weight 
and average percentage by weight of nicotine contained in the tobaccos in 
and the smoke from the Camel cigarettes involved actually exceeded those 
of the cigarettes of each of the four brands of the same length as Camel. 


In said proceeding it further appeared, among other things, as stipulated, that, 
during all of the time concerned in the complaint, respondent purchased at 
public auction about 90 percent of the domestic tobaccos which entered into 
the manufacture of its Camel cigarettes; that it bought substantially all 
grades of tabaccos offered for sale; that its cigarette manufacturing com- 
petitors bid on and purchased at the same auction sales the identical grades 
of tobaccos purchased by it at substantially the same prices; and that its 
Camel cigarettes were made chiefly of blends of various types and grades 
of domestic tobaccos and a small part of imported tobacco, as were the 
cigarettes made by its principal competitors. 
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As respects the fact that the use of certain false and deceptive representations, 
challenged by the amended complaint in the instant proceeding, had been 
discontinued by the respondent several years theretofore, and respondent’s 
contention that the issuance of an order to cease and desist such representa- 
tions would not be justified, the respondent further contending, however, 
that each and every one of said representations was true and contained no 
element of falsity or deception: The Commission was of the opinion such 
being the case, it was manifestly in the public interest for it, through the 
issuance of an appropriate order, to prevent the continuation or resumption 
of the use of the representations in question. 


As respects other alleged false, deceptive, and misleading advertising state- 
ments and representations which, the amended complaint charged were 
made by respondent, including such representations as that Camels were 
the: cigarettes of costlier tobacco, made of finer tobaccos than any other 
popular brand, and that all the finest cigarette tobacco went into Camels; 
that almost all tobacco planters and tobacco planters generally preferred 
or smoked Camels; that Camels burned 25 percent slower than most leading 
brands and contained more tobacco by weight than did most of the largest 
selling competing brands; that “Prince Albert Smoking Tobacco” was 86° 
cooler than most other brands of pipe tobacco and was the coolest of all 
smoking tobacco; and that respondent, in the course of its broadcasts, 
falsely represented therein that certain voices were those of persons named 
by it and that such persons were present: The Commission was of the opin- 
ion and found that the charges with respect to such additional statements 
and representations had not been sustained by the greater weight of the 
evidence. 


Before Mr. Webster Ballinger, trial examiner. 

Mr. Edward L. Smith for the Commission. 

Dawies, Richberg, Beebe, Landa. .& Richardson, of Washington, 
D. C., and Mr. P. Frank Hanes, of Winston-Salem, N. C., for 
respondent. 

AMENDED CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that R. J. Reynolds 
Tobacco Co., a corporation, hereinafter referred to as respondent, 
has violated the provisions of the said Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its amended complaint, stating its charges 
in that respect as follows: 

Paracrary 1. Respondent, R. J. Reynolds Tobacco Co., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New Jersey with its principal office in Jersey 
City in said State, and with its principal place of business in Winston- 
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Salem, N.C. It is now, and for more than 5 years last past has been, 
engaged in the manufacture and processing of tobacco products, in- 
cluding cigarettes branded “Camel” and pipe tobacco branded “Prince 
Albert,” and in the sale and distribution thereof in commerce between 
and among the various States of the United States and in the District 
of Columbia. It now causes, and for more than 5 years last past 
has caused, such tobacco products, when sold by it, to be transported 
from its place of business in the State of North Carolina to the pur- 
chasers thereof, some located in said State and others located in vari- 
ous other States of the United States and in the District of Columbia, 
and there is now, and has been for more than 5 years last past, a con- 
stant current of trade and commerce conducted by said respondent 
in such tobacco products, between and among the various States of 
the United States and in the District of Columbia. Respondent is 
now, and for more than 5 years last past has been, one of the largest 
manufacturers of tobacco products in the United States and is now, 
and for more than 5 years last past has been, in substantial competi- 
tion with other corporations and with persons, firms, and partnerships 
engaged in the sale of tobacco products in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of its business, described in 
paragraph 1 hereof, and for the purpose of aiding and promoting the 
sale by it of its said “Camel” brand of cigarettes and its said “Prince 
Albert” brand of tobacco in the commerce aforesaid, respondent has 
disseminated, and caused to be disseminated, by the United States 
mails, in magazines of Nation-wide circulation, in newspapers of inter- 
state circulation, by radio broadcasts in Nation-wide hook-ups and 
by other means in commerce, advertisements in which it has repre- 
sented and still represents, directly and by implication: 

(a) That the smoking of Camel cigarettes is good for and ad- 
vantageous to digestion and aids digestion ; that science so proves, and 
that such is a fact backed by millions of smokers; that it is an aid to 
digestion no matter where, what, or when one eats, at odd hours and 
in all sorts of places, and is a positive benefit to the digestion during, 
after and between meals; 

(0) That Camel cigarettes are good to the digestion, promote good 
digestion, keep the digestion working normally, running smoothly and 
clicking even when the going is hectic; that they enable the eating of 
favorite dishes any time one pleases, and help keep digestion on its 
proper course ; 
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(c) That when Camels are smoked one’s digestion is fine ; and that 
such smoking stimulates, assists, and encourages digestion and has a 
genuinely beneficial, wholesome, and helpful effect on the digestive 
process ; 

(d) That good health follows or is fortified or sustained by indul- 
gence in Camel cigarettes; and that no matter what one eats, the smok- 
ing of Camels causes his digestion to behave itself and assures him 
the digestive stamina of an iron stomach ; 

(e) That the smoking of Camel cigarettes speeds up and increases 
the flow of the digestive fluids, renews and increases the secretion 
thereof and as a scientific fact increases alkalinity and, in general, 
thereby promotes and facilitates proper digestion ; 


(f) That the smoking of Camel cigarettes gives a “lift” in energy ; 
picks up, perks up, renews, and restores bodily energy; creates and 


activates the extra energy needed; releases a new flow of energy inside 
one; and in general has the capacity to produce and increase bodily 
strength and vigor ; 

(g) That the quickest way to relieve fatigue is by smoking Camels; 
that fatigue then fades away; that when tired, it brings one back, sets 


one right, puts one right back into the running, helps one snap right 
back into form, go on with renewed vigor, a new feeling of vim or with 


returned “pep”; and in general that the smoker of Camels is thereby 
quickened from a state of fatigue to one of brisk animation; 

(A) That the people with abounding energy are Camel smokers; 
that Camels are efficacious where a sport demands unfailing energy; 
that smoking a Camel does the same thing that stepping on the ac- 
celerator does for one’s car—gives the added power that one needs; 
that Camels are productive of astounding results in increasing energy ; 

(2) That the effect of smoking Camels is a harmless restoration of 
the flow of natural body energy, releasing the flow of one’s own natural 
energy, causing such natural energy to snap back; that this is a basic 
discovery of a famous research laboratory and throws new light on 
the subject of cigarette smoking; 

(7) That to keep in athletic condition one should smoke Camels, 
as many as he likes; that athletes who must guard condition, and 
famous champions who can’t take chances on condition, do so; that 
great athletes and outstanding stars of sport use Camels because from 
their own experience such use either enables or helps them to keep in 
condition or does not damage or affect good condition; and generally, 
that athletes conditioning themselves for any type of competition will 
be benefited or helped, or will not be impaired or harmed, by the smok- 
ing of Camel cigarettes; 
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(%) That national championships have been won because the winners 
smoked Camels; that the winner of an auto race was in condition for it, 
having had a Garial the last thing before the race and the first sein 
after winning it; that a golf cheapie naturally was fit for the gruel- 
ing contest =e he was a Camel smoker; and in general, that an 
aspirant for honors in sport or athletics may promote his chains by 
smoking Camel cigarettes; 

(2) That Camels do not “get your wind” or cut or affect the wind of 
athletes; that athletes say generally, and a host of athletes throughout 
the country agree in saying that the smoking of Camels is not dis- 
advantageous to breathing capacity during an athletic contest; 

(m) That Camels are the athlete’s cigarette, the overwhelming 
choice of athletes, endorsed by athletes in large majority, and other- 
wise are generally recognized and acclaimed as especially suitable, 
fitting, and appropriate for the particular needs or welfare of athletes 
as well as other types and classes of persons; 

(n) That Camel cigarettes never irritate the throat, that they cause 
no sign of throat irritation, leave the user free of throat irritation, 
are always gentle to the throat and never leave an aftertaste, that 
even people with sensitive throats can smoke as many Camels as they 
like, and that Camels are different or unique in this respect, and 
generally, that the smoking of Camel cigarettes does not harm the 
throat ; 

(o) That the smoking of Camels is soothing, positively soothing, 
and comforting to the nerves; eases and rests nerves, eases and protects 
against nerve strain and tension; secures one under intense stress 
against becoming “jittery” or “unsure”; is recommended or approved 
for thrilling sports demanding “nerves of steel”; and keeps a speed 
champion’s nerves as sound as the motor in his racer ; 

(p) That Camel cigarettes never get on the nerves, bother, upset, or 
affect the nerves; may be smoked, even as many as one likes, without 
interference with healthy nerves or without risk of keyed-up, jangled, 
or frazzled nerves; and that in such respects Camels are different from 
other standard brands; 

(qg) That Camels are the cigarettes of costlier tobacco; that it is a 
well-known fact that they are made of finer, more expensive tobaccos 
than any other popular brand; and that all of the finer cigarette 
tobaccos go into Camels; 

(r) That the makers of Camels buy and take up, for said brand of 
cigarettes, the choice lots of tobacco, the best loads and the really 
fine baskets of the year’s crop; that they don’t bother with the cheap 
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grades, just go after the choice tobacco; and, in general, that the total ~ 
annual crop of high grade cigarette tobacco is acquired by respondent, 
and that no kind of tobacco but the highest priced and the finest grown 
is blended into Camel cigarettes; 

(s) That almost all tobacco planters, and tobacco planters, generally, 
prefer or smoke Camels; that Camels are far and away the choice of 
men who grow tobacco and are the leading or most popular cigarettes 
with planters ; that the tobacco planters know that only the choice, fine, 
or costlier tobaccos are used in Camels, having real inside information 
relative thereto; 

(¢) That Camels burn 25 percent slower than most other competing — 
brands and contain more tobacco by weight than do most of the largest 
selling, competing brands; that smokers of Camels receive the equiva- 
lent of, or a “smoking plus” equal to five extra smokes or cigarettes per 
package over other competing brands; and that the use of Camels 
thereby results in a saving; 

(w) That the smoke of Camels contain 28 percent less nicotine than 
does the smoke of other competing brands of cigarettes and that the 
tobaccos in Camels contain 28 percent less nicotine than do the tobaccos 
used in competing brands of cigarettes; 

(v) That Prince Albert smoking tobacco is 86° cooler than most 
other brands of pipe tobacco and that it is the coolest of all said smok- 
ing tobaccos. ° 

Par. 3. In the course of its business, as described in paragraph 1 
hereof, and for the purpose of inducing the purchase of its tobacco 
products in commerce, 2s aforesaid, the respondent now uses and for 
more than 5 years last past has published in commerce, paid testimo- 
nials from users and purported users of its Camel cigarettes which do 
not present or reflect the actual personal experience, knowledge, or 
beliefs of the signers thereof and in some of such cases the testimo- 
nialists not only do not and have not smoked Camel cigarettes, but 
have not and do not smoke cigarettes of any kind or make. Many of 
such testimonials are prewritten by representatives of respondent and 
are signed by the testimonialists without their knowing or being ad- 
vised by the respondent or by any of its representatives of the contents 
of them; and many of such testimonials are false and are known by 
the respondent to be false; and all of such testimonials so obtained by 
respondent are given and secured in sole consideration of the payments 
which respondent makes therefor. 

Par. 4. In the course and conduct of its business, described in para- 
graph 1 hereof, and for the purpose of aiding in and promoting the 
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sale by the respondent of its Camel cigarettes in the commerce afore- 
said, the respondent has represented in its radio broadcasts that cer- 
tain voices used in such broadcasts are those of persons named by it 
and by its representatives in such broadcasts when in truth and in fact 
such voices were not those of the persons so represented by it, and such 
persons were not present at such broadcasts; and in such broadcasts it 
has represented to be present and speaking persons not actually pres- 
ent and speaking and has used other artifices and pretenses implying 
and inducing and leading the listening public into the belief that such 
nonpresent persons were on its said radio programs and that the voices 
of such nonpresent persons were the voices actually heard on such 
broadcasts. | 

Par. 5. In truth and in fact (1) smoking Camel cigarettes is of no 
aid or benefit to digestion, does not increase the flow of digestive fluids 
nor increase alkalinity and does leave an after taste; (2) good health 
will not be fortified or sustained by smoking Camel cigarettes; (3) 
the smoking of such cigarettes will not give a “lift” in energy, renew 
energy, release natural energy, provide added power, relieve fatigue 
or renew vigor, nor are the claims of respondent in such respects sus- 
tained by impartial scientific laboratory research; nor are the claims 
regarding the effect of smoking Camels as set out in subparagraph (1) 
of paragraph 2 hereof a basic discovery of a famous research labora- 
tory or of any research laboratory, and such claims cannot be sus- 
tained by impartial scientific laboratory research; (4) the smoking 
of Camel cigarettes does not keep one in athletic condition and is 
neither beneficial to nor harmless to athletes in their training or con- 
tests; said cigarettes are not the preponderant choice of athletes; 
(5) the use of Camel cigarettes irritates the throat and has a deleterious 
effect thereon ; (6) Camel cigarettes do not contain any properties capa- 
ble of mitigating or correcting neuromenta] disturbances; (7) Camel 
cigarettes are not made of tobacco more costly than the tobacco used in 
other cigarettes, do not absorb the total supply of finer cigarette 
tobaccos grown, and are not the favorite brand of tobacco planters; 
(8) Camel cigarettes do not burn 25 percent slower nor any percent- 
age slower than most other competing brands, nor do they contain 
more tobacco by weight than do most of the largest selling, compet- 
ing brands; smokers of Camels do not receive the equivalent of, or a 
“smoking plus” equal to, five extra smokes or cigarettes per package 
over other competing brands, resulting in a saving; (9) the smoke of 
Camel cigarettes does not contain 28 percent less nicotine nor any 
less nicotine than does the smoke of other competing brands, nor do 
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the tobaccos in Camels contain 28 percent less nicotine nor any less 
nicotine than do the tobaccos used in competing brands of cigarettes; 
in truth and in fact the content of nicotine, of tarry matter, and of 
other substances, irritating to the throat and nasal passages of the 
smoker and otherwise harmful, varies continually in respondent’s 
cigarettes and the smoke therefrom, as they are offered for sale to 
the general public; and the relative content of nicotine, of tarry mat- 
ter and of such substances in respondent’s cigarettes as compared with 
that of competing brands of cigarettes likewise varies continually. 
The number of variable factors involved in the growing of tobacco 
for cigarettes, in the blending and processing of such tobacco into 
cigarettes, and in the packing, handling, and distribution of such 
cigarettes to the consumer make it impossible for respondent or any 
of its competitors to produce and market the large volume of cigarettes, 
which they respectively sell, with a standard or constant content of 
nicotine, tarry matter, and other harmful substances. Among these 
variable factors are differences in weather conditions during the 
tobacco-growing season in different localities in which tobacco of the 
same variety is grown; differences in such weather conditions from 
year to year; differences in the soil in which cigarette tobacco is grown, 
and in the cultivation and fertilization thereof; variation in the mix- 
ing and blending of the varieties of tobacco incorporated in the ciga- 
rettes; variations in the changes brought about in cigarette tobacco 
in the processing thereof; deviations in the density with which the 
tobacco is packed in cigarettes and in the weight of the cigarettes 
themselves; variations in methods of handling and distribution of 
cigarettes and changes and differences in climatic conditions affect- 
ing cigarettes after they leave the factory where made. In truth and 
in fact, there is no practicable method whereby the content of nicotine, 
tarry matter, and other harmful substances in the general run of 
respondent’s cigarettes as they reach the consumer or in those of its 
competitors, or in the smoke therefrom, can be ascertained with any 
degree of accuracy for any appreciable length of time. Any test 
which may be made to determine such content must as a practical 
matter, be limited to a few samples, infinitesimal in number as com- 
pared with the total number of such cigarettes on sale at any one time, 
and the results obtainable from any such test are indicative of noth- 
ing more than the facts sought to be ascertained as of the particular 
time and place of the initiation of the test. In truth and in fact, the 
differences in the content of nicotine, tarry matter, and other harm- 
ful substances to be found in respondent’s cigarettes as compared with 
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those of competing cigarettes, and such differences among the ciga- 
rettes of such competitors, are so minute as to be insignificant and un- 
detectable from the standpoint of the effect which such substances 
have on the smoker of respondent’s cigarettes as compared to that 
experienced. by the smoker of competing brands. For the above rea- 
sons, among others, the representations which respondent has made 
concerning the content of nicotine, tarry matter, and other harmful 
substances in its cigarettes and the smoke therefrom are false and 
deceptive, and mislead the public into erroneously believing that re- 
spondent’s cigarettes are less injurious, when smoked, than are other 
and competing brands of cigarettes; (10) Prince Albert smoking to- 
bacco is not 86° cooler nor any degree cooler than most other com- 
peting brands of pipe tobacco and is not the coolest of all competing 
smoking tobaccos. In general, the representations made by the re- 
spondent as set out in paragraph 2 hereof and the implications and 
intendments thereof, whether specifically controverted herein or not, 
are inaccurate, deceptive, false, and misleading. 

Par. 6. The aforesaid representations made by the respondent, as 
set out in paragraph 2 hereof, have the capacity and tendency to mis- 
lead and deceive the purchasing public into the belief that such rep- 
resentations are true and to purchase respondent’s products, Camel 
cigarettes and Prince Albert tobacco, in the belief that such represen- 
tations are true. Thereby substantial injury has been done and is 
being done by respondent to substantial competition in interstate com- 
merce. 

Par. 7. The use of testimonials by the respondent, as alleged in 
paragraph 3 hereof, has the capacity and tendency to mislead and 
deceive the purchasing public into the beliefs that the statements in 
such testimonials are true; that the testimonialists furnishing such 
testimonials smoke Camel cigarettes; that such testimonials have been 
furnished to the respondent voluntarily and that the persons giving 
such testimonials have known and did know the contents thereof when 
signing the same; and the aforesaid use by the respondent of such 
testimonials has the capacity and tendency to induce and has induced 
the purchasing public to purchase Camel cigarettes in such erroneous 
beliefs and thereby substantial injury has been done by respondent to 
substantial competition in interstate commerce. 

Par. 8. The representations by the respondent, as set out in para- 
graph 4 hereof, that certain persons are present and speaking at radio 
broadcasts when such persons are not present and speaking, as alleged 
in paragraph 4 hereof, has the capacity and tendency to mislead and 
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deceive the purchasing public into the beliefs that such persons are 
actually present and making at such broadcasts the statements pur- 
portedly made by such nonpresent persons, and thereby to induce the 
public to purchase Camel cigarettes and Prince Albert tobacco. There- 
by substantial injury has been done by respondent to’substantial com- 
petition in interstate commerce. 

Par. 9. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition and unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Report, Finpincs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 26, 1948, issued and sub- | 
sequently served upon the respondent, R. J. Reynolds Tobacco Co., 
a corporation, its amended complaint in this proceeding, charging 
said respondent with the use of unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce in 
violation of the provisions of that Act. After the filing of the re- 
spondent’s answer, testimony and other evidence in support of and 
in opposition to the allegations of the amended complaint were intro- 
duced before Webster Ballinger, a trial examiner of the Commission 
theretofore duly designated by it, and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission upon the amended complaint, the respondent’s 
answer, testimony, and other evidence, the trial examiner’s report and 
exceptions thereto, briefs in support of and in opposition to the 
amended complaint, and oral argument of counsel; and the Commis- 
sion, having duly considered the matter and being now fully advised 
in the premises, finds that this proceeding is in the interest of the pub- 
lic and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. The respondent, R. J. Reynolds Tobacco Co., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New Jersey, with its principal office located 
in the city of Jersey City, State of New Jersey, and its principal place 
of business located in the city of Winston-Salem, State of North Caro- 
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lina. Said respondent is engaged in the manufacture and processing 
of tobacco products, including cigarettes branded “Camel,” and in the 
sale and distribution of such products. 

Pax. 2. The respondent causes, and for more than 5 years last past 
it has caused, the aforesaid tobacco products, when sold, to be trans- 
ported from its place of business in the State of North Carolina to pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. There is now. and for more than 5 
years Jast past there has been, a constant current of trade and com- 
merce conducted by the respondent in its tobacco products in com- 
merce among and between the various States of the United States 
and in the District of Columbia. The respondent is one of the largest 
manufacturers of tobacco products in the United States, and it is now, 
and at all times mentioned herein it has been, in substantial competi- 
tion with other corporations and with persons, firms, and partnerships 
also engaged in the sale and distribution of tobacco products in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of its business, and for the pur- 
pose of aiding and promoting the sale in commerce of its tobacco 
products, the respondent has disseminated, and has caused to be dis- 
seminated, by the United States mails, in magazines of Nation-wide 
circulation, in newspapers of interstate distribution, by radio broad- 
casts in Nation-wide hookups, and by other means in commerce, large 
numbers of advertisements concerning such products. In certain of 
these advertisements relating to its Camel brand of cigarettes, the 
respondent has made, and has caused to be made, among others, the 
following claims and representations: 

(a) That the smoking of Camel cigarettes is good for and advan- 
tageous to digestion and aids digestion; that science so proves, and 
that millions of smokers so attest; that it is an aid to digestion no 
matter where, what, or when one eats, and is a positive benefit to diges- 
tion, during, after, and between meals. 

(b) That Camel cigarettes are good to the digestion, promote good 
digestion, keep the digestion working normally, running smoothly, 
and help keep digestion on its proper course. 

(c) That the smoking of Camels stimulates, assists, and encourages 
digestion, and has a genuinely Menptacial; wholesome, and helpful 
effect upon the digestive process. 

(d) That the smoking of Camel cigarettes speeds up and increases 
the flow of the digestive fluids, renews and increases the secretion 
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thereof, and as a scientific fact increases alkalinity, and in general 
thereby promotes and facilitates proper digestion. 

(e) That the smoking of Camel cigarettes gives a “lift” in energy 5 
that it picks up, perks up, renews, and restores bodily energy; and 
that it releases a new flow of energy inside one. 

(f) That if Camels are smoked, fatigue then fades away; that 
when one is tired, the smoking of Camels brings him back and sets 
him right; and that it helps one go on with renewed vigor and with a 
new feeling of vim, or returned “pep.” 

(g) That the effect of smoking Camels is a harmless restoration of 
the flow of natural body energy, releasing the flow of one’s own natural 
energy, causing such natural energy to snap back; that this is a basic 
discovery of a famous research laboratory and throws new light on 
the subject of cigarette smoking. 

(h) That the wind and physical condition of athletes will not be 
impaired by the smoking of Camel cigarettes, as many as one likes; 
that athletes and famous champions smoke Camels because the smok- 
ing of such cigarettes does not affect or damage their condition; and 
that the smoking of Camels is not disadvantageous to breathing capac- 
ity during an athletic contest. 

(4) That Camel cigarettes never harm or irritate the throat; that 
they cause no sign of throat irritation, leave the user free of throat 
irritation, are always gentle to the throat, and never leave a cigaretty 
aftertaste; that even people with sensitive throats can smoke as many 
Camels as they like; and that Camels are different or unique in this 
respect. 

(7) That the smoking of Camels is soothing, positively soothing, 
and comforting to the nerves; that it eases and rests nerves, eases and 
protects against nerve strain and tension; and that it secures one under 
intense strain against becoming “jittery” or “unsure.” 

(k) That Camel cigarettes never get on the nerves; bother, upset, or 
affect the nerves; may be smoked, even as many as one likes, without 
interference with healthy nerves and without risk of keyed-up, jan- 
gled, or frazzled nerves; and that in such respects Camels are different 
from. all other brands of cigarettes. 

(7) That the smoke of slower burning Camels contains 28 percent 
less nicotine than the average of the four other of the largest-selling 
cigarettes tested—less than any of them—according to independent 
scientific tests of the smoke itself. 

The representations referred to in subparagraphs (a) to (d), inclu- 
sive, were first made beginning in January 1936; were repeated regu- 
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larly until November 1937; and were used sporadically thereafter 
until November 1939. The representations referred to in subpara- 
graphs (e) to (g), inclusive, were first made beginning in May 19384; 
were used regularly until November 1938; and were used sporadically — 
thereafter until January 1, 1939. The representations referred to in 
subparagraph (A) were first made beginning in May 1935; were used 
regularly until February 1936; and were used sporadically thereafter 
until April 1936. The representations referred to in subparagraph 
(<) were first made beginning in 1937; were used regularly until 
February 1939; and similar statements in somewhat milder form were 
used in testimonials thereafter until as late as 1944. The representa- 
tions referred to in subparagraphs (7) and (%) were first made begin- 
ning in June 1933, and were used regularly until June 1939, and 
occasionally thereafter. The representations referred to in sub- 
paragraph (/) were first made in November 1940 and were continued 
until July 1942. | 

Par. 4. For the purpose of further aiding and promoting the sale 
in commerce of its tobacco products, the respondent has also dissemi- 
nated, and has caused to be disseminated, by the means and in the 
manner aforesaid, large numbers of testimonials from users and pur- 
ported users of such products. Among such testimonials relating to 
Camel cigarettes, which the respondent used in advertising subsequent 
to 1935, were the following: 

One given by Miss Helen Stansbury, then the director of women’s 
traffic for United Airlines, as follows: 

I choose Camels for their mildness. They’re never harsh, and have such a 
good rich taste. When the pace I go gets me fatigued, a Camel gives me a “lift.” 
(Comm. Ex. 549.) 

Another given by Miss Margaret Bourke-White, a well-known 
photographer, as follows: 

Camels are very different, Mr. Martin, in a lot of ways. My nerves must be 
as trustworthy as a steeple jack’s, and Camels don’t jangle my nerves. When 
I’m tired I get a lift with a Camel. At mealtimes I like to enjoy Camels for 
“digestion’s sake.” There’s something about Camels that agrees with me—all 
around! I think that’s what counts most. (Comm. Ex. 546.) 


Another given by Allan Patterson, owner of an automobile repair 
shop, which included the following: 


In the garage business you sometimes have to catch your meals on the run— 
but after a quick bite I always grab a Camel, because Camels seem to smooth 
the way for digestion. 

a ce s s e * * 
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I smoke all I want, because no matter how many I smoke Camels always give 
me a “lift,” yet they never tire my taste. 
* * * * * * * 
The Mrs. smokes Camels too because they hit the spot with her just like they 
do with me. (Comm. Ex. 720.) 
Another given by Joseph Bolan, a farm foreman, as follows: 


Look how slowly the Camel burns compared to other brands—to me, that 
slower burning explains why Camels smoke so mild and cool and taste so much 
better. “Seeing is believing and smoking is believing,’ I say. (Comm. Hx. 122.) 

Another given by John T. Bone, a tobacco farmer, as follows: 

My finest grades of tobacco last year went to Camel... Camel gets the 
best tobacco at most every warehouse sale. You bet I smoke Camels. Most 
planters who know tobacco prefer Camels. (Comm. Ex. 473.) 

Par. 5. Through the use of the claims and representations set forth 
in paragraph 8, the respondent has represented to the public, directly 
or by implication, that the smoking of Camel cigarettes, during, 
after, or between meals, irrespective of what, where, or when one eats, 
is good for, advantageous to, and aids digestion, in that it renews and 
encourages the flow of digestive fluids and increases the alkalinity of 
the digestive tract; that the smoking of such cigarettes relieves fatigue 
and creates, restores, renews, and releases a new flow of body energy 
giving needed bodily strength and vigor, and that this is “a basic dis- 
covery of a famous research laboratory and throws new light on the 
subject of cigarette smoking”; that the wind and physical condition of 
athletes will not be affected or impaired any way by the smoking of as 
many Camel cigarettes as they desire; that Camel cigarettes, unlike 
other brands of cigarettes, are always. gentle to and never harm or 
irritate even a sensitive throat, nor leave an after taste; that the smok- © 
ing of such cigarettes is soothing, restful, and comforting to the nerves, 
and protects one against becoming “jittery” or “unsure” when sub- 
jected to intense nerve strain ; that one with healthy nerves may smoke 
as many Camel cigarettes as he or she likes without the risk of 
_ keyed-up, jangled, or frazzled nerves, and that Camels are in these 
respects different from all other brands of cigarettes; and that the 
smoke of Camel cigarettes contains less nicotine than does the smoke 
of any of the four other largest selling brands of cigarettes. 

Through the use of the testimonials referred to in paragraph 4, the 
respondent has represented that the several claims, statements, and 
expressions contained therein are true and that they represented the 
actual personal experience, knowledge, or beliefs of the persons giving 
such testimonials. 
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Par. 6. The record in this proceeding consists largely of expert 
testimony and documentary evidence. It shows as a preliminary 
matter that the tobacco in all of the leading brands of cigarettes 
consists of inorganic material usually obtained as ash, of carbohy- 
drates, protein material, and nitrogenous bases, principally nicotine, 
together with other organic substances—pridine, aldehydes, organic 
acids and alcohols, and various aromatic substances, which are respon- 
sible for the odor. The smoke from a lighted cigarette consists chiefly 
of carbon dioxide, carbon monoxide, particles of carbon—partially 
oxidized tobacco products which are carried off with the smoke— 
volatilized nicotine, and other nitrogenous substances—aldehydes, 
including furfural and formaldehyde-ammonia and some water vapor. 
In addition, the smoke contains actual particles of tobacco, some 
charred tobacco and tarry and oily materials, the exact chemical com- 
position of the tarry materials being generally not determined. 

No two comparable normal persons will take into their mouths the 
same amount of smoke, or experience the same physiological effects, 
from smoking a like number of cigarettes, under like conditions, and 
within a giventime. ‘This is due to a number of variables, a reference 
to only a few of which will serve as illustrations. The tobacco constit- 
vents of cigarettes are not uniform. The smoke from a lighted ciga- 
rette passes off in two streams, the main stream passing through the 
wrapper in the direction of the suction, and the side stream passing 
off the lighted end when there is no suction. The main stream goes 
into the mouth of the smoker as the cigarette is smoked, the volume 
and composition thereof varying greatly, depending, among other 
things, upon the position of the cigarette while burning; the volume 
speed, and frequency of the puffs; the humidity of the tobacco and 
of the room; density of the packing; porosity of the wrapper; and the 
air current to which the lighted end is exposed, the unburned portion 
acting as a filter, and as the cigarette is smoked the butt or unburned 
portion increasing in tarry density, and others. These factors like- 
wise produce variances in the tobacco constituents in a given amount 
of smoke entering the mouth, which include carbon monoxide, varying 
from approximately 13/100 to 26/100 percent; carbon dioxide; forms 
of salts like ammonium, cyanide, nitrates, aldehydes (acrolein, form- 
aldehyde, and furfural) ; resins, tar, and a small amount of nicotine. 
The amount of deposits of tar depends upon the length of time the 
smoke remains in the mouth, irregularities in the respiratory tract, 
which are common and which impede the free passage of the smoke, 
causing eddies and a deposit of tar on the surface, and the extent to 
which the smoke is inhaled. 
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The physiological effect upon an individual of a given amount of 
cigarette smoke depends in large measure upon the degrees of physical 
normalcy, sensitivity, and tolerance of the individual, variances to a 
greater or lesser extent in all of which in different persons exist. The 
record shows, however, as a general proposition, that the smoking 
of cigarettes, including Camel cigarettes, in moderation by individuals 
not allergic nor hypersensitive to cigarette smoke who are accustomed 
to smoking and who are in normal good health, with no existing pathol- 
ogy of any of the bodily systems (circulatory, respiratory, digestive, 
nervous, neuromuscular, and special senses), is not appreciably harm- 
ful. But what is normal for one person may be excessive for another, 
and excessive smoking is injurious in varying degrees to all of the 
bodily systems. Moreover, while in some cases, if a person is ac- 
customed to smoking cigarettes and becomes tense and nervous, the 
smoking of a cigarette may have a psychological tendency to relieve 
the tension and produce a quieting effect, the smoking of cigarettes 
will not under any condition be physiologically beneficial to any of 
the bodily systems. Nicotine is not a therapeutic agent for any 
purpose. 

All of the representations referred to in paragraphs 8 and 4 con- 
cerning the effect of Camel cigarettes were that the smoke therefrom 
is either beneficial to or is not injurious to a particular bodily system 
or some part of the body. Such representations were general in their 
nature and were made alike to all persons irrespective of their physical 
condition or the quantity of cigarettes smoked. The record clearly 
shows that Camel cigarettes are physiologically injurious (1) when 
smoked to excess, and (2) where the smoker is diseased (a fact not dis- 
puted even by the most enthusiastic of the respondent’s witnesses) ; 

_and it follows that in these respects at least each of the respondent’s 
advertisements concerning the effect of its cigarettes upon parts of the 
body or upon the several bodily systems were deceptive and misleading. 

Par. 7. (a) The smoking of a sufficient number of Camel cigarettes 
does increase, by accelerating the flow of saliva, a digestive secretion, 
but it does not renew it. Moreover, the real function of saliva is to 
moisten the mouth and food, and normal chewing and swallowing 
produces all the saliva necessary for digestive purposes. Any naletie 
tional saliva which may be induced by smoking is of no digestive 
significance unless it is swallowed, and in that event it is not helpful 
but harmful, to digestion, in that it inhibits the motility of the ésophae 
gus and of the stomach and the upper end of the small intestine. 
Smoking cigarettes, including Camels, does not bring about or in- 
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crease the alkalinity of the digestive tract, and smoking is not, under 
any circumstances, good for, advantageous to, or an aid to digestion. 
The only physiological effect cigarette smoking can have upon diges- 
tion, if it has any at all, is harmful, irrespective of (a) the physical 
condition of the smoker, (0) the time of smoking, whether before, 
during, or after meals, (c) the character of the food, (d@) whether 
the smoking is in moderation or is excessive, or (e) any other known 
circumstances or conditions under which the smoke may enter the 
mouth. Such harmful effects may be an interference with the normal 
gastric and intestinal motility, an increase in the acidity of the di- 
gestive fluids of the stomach, a lessening of the hunger sensation, or 
an aggravation of existing incipient gastrointestinal disorders. 

In support of its advertising representations concerning the effect 
of smoking Camel cigarettes on digestion, the respondent produced 
certain testimony tending to show that smoking does in some circum- 
stances have a psychological effect of relaxation and of producing 
some relief from tension. The record is clear, however, that insofar 
as any aid to digestion is concerned, these effects at best are only sec- 
ondary and largely mental and merely temporary, are present only 
when the smoker is accustomed to smoking and is in normal good 
health, with no existing pathology of the gastrointestinal tract, and 
that they do not in any respect impede or prevent the poisonous con- 
stituents in the smoke from producing their normal deleterious physio- 
logical results. 

The Commission therefore finds that the respondent’s representa- 
tions to the effect that the smoking of Camel cigarettes is good for, 
advantageous to, and aids digestion, were false, deceptive, and 
misleading. 

(6) As they related to bodily energy, the respondent’s representa- 
tions were that the smoking of Camel cigarettes will relieve fatigue, 
that it creates, restores, renews, and releases a new flow of bodily 
energy needed, and that this was a basic discovery of a famous labora- 
tory. By such representations the respondent contends it was claim- 
ing only that the smoking of Camel cigarettes accelerates the release 
of existing bodily energy—only that it has the effect of temporarily 
releasing additional energy already present. The Commission does 
not so interpret these representations. In determining the meaning 
of advertisements, the words used in such advertisements must, of 
course, be given their ordinary and well-understood meaning. When 
subjected to this test, the respondent’s representations that “smoking 
Camel cigarettes renews and restores bodily energy; creates and acti- 
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_vates the extra energy needed,” and other like phrases, plainly im- 
ported the meaning that eas Hit Camel cigarettes creates new energy ; 
that such new energy supplements and adds to that present in the 
human body before the smoking of ‘the cigarette; and that there is 
thereby generated and produced additional phe eal power of greater 
intensity and duration. As so interpreted, the representations were 
clearly false and deceptive, there being in tobacco smoke no con- 
stituent which could possibly create energy, and neither the respondent 
nor any of its witnesses seriously contend otherwise. 

A large part of the evidence on this phase of the case, however, had 
to do with the question whether or not the smoking of Camel cigarettes 
will actually accelerate, even temporarily, the release of bodily energy 
and relieve fatigue, and in view of the earnestness with which the 
respondent urges this interpretation of its advertiséments, all of the 
evidence pertaining to this subject has been carefully considered. 

The record clearly establishes that the source of all bodily energy is 
food, which is digested in the stomach and the small intestine, and 
the glucose (blood sugar) therein segregated. From the small intes- 
tine the glucose is taken into the blood stream, in which a part remains, 
with the balance being deposited as glycogen in the liver and muscles 
under the stimulus of hormone insulin generated in the pancreas 
gland. The normal concentration of sugar in the blood stream of a 
normal person is from 70 to 100 milligrams per 100 cubic centimeters of 
blood. The glucose (blood sugar) in the blood stream, subject to all 
the variables affecting the human economy, particularly the state of 
the nervous system, state of the blood, weight and activity of the 
endocrine glands, etc., is fed to the muscular and other tissues in order 
to meet their respective requirements under the control of body hor- 
mones and enzymes. The glucose, coming in contact with the oxygen 
in the air breathed into the body, is burned, giving off carbon dioxide, 
which is exhaled. This consumption by oxidation of the blood sugar 
in the muscles, like the burning of coal in a furnace, produces power 
orenergy. When extra power or energy is needed, the stored supplies 
of glycogen in the liver and muscles are drawn upon as the occasion 
requires, and under the stimulus of adrenalin from the adrenal gland 
is transferred back into glucose and distributed throughout the blood 
stream to meet the needed tissue requirements. Thus, the answer to 
the question whether or not the smoking of Camel cigarettes accelerates 
the temporary release of existing bodily energy depends in large 
measure on the effect of such smoking upon the blood-sugar level of 
the smoker. It was to this point that. substantially all of the testi- 
mony and other evidence on this phase of the case was directed. Such 
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testimony and other evidence, although sometimes couched in language 
which appears to render it somewhat conflicting, upon careful analysis, 
is found to be not irreconcilable. 

The witnesses testifying on this subject were in agreement that the 
smoke from a cigarette has no uniform effect upon the blood-sugar 
level of all persons. In the case of some, it will, under certain condi- 
tions, cause a rise; in the case of others, it will cause a reduction; and 
in the case of still others, it will have no appreciable effect at all. 
Under many conditions, such as “following a meal,” or if the blood 
sugar at the time of the smoking is “fairly well elevated,” or if the 
storage of glycogen in the liver and muscle tissues is depleted, the 
smoke will have no significant effect upon the blood-sugar level of 
anyone. The most noticeable increase in blood sugar as a result of 
smoking occurs in persons who have fasted, or whose blood-sugar level 
is below normal, or who inhale the smoke, or who are under 50 years 
of age. Moreover, the effect, if any, and to what extent, a rise in the 
blood-sugar level of many individuals caused by cigarette smoking 
has upon their muscular contraction has not been definitely deter- 
mined and remains in the realm of scientific conjecture. It has not 
been established in this record that the small changes in blood sugar 
following smoking that have been reported by competent observers are 
alone significant of any changes in bodily energy, or that the mere 
presence of a high sugar level, whether induced_by smoking or other- 
wise, in and of itself, indicates the availability of greater bodily energy. 

The respondent’s representations, even if restricted in their meaning 
to the claim that the smoking of Camel cigarettes accelerates the re- 
lease of existing bodily energy, being general in nature and without 
limitation or qualification, were misleading and erroneous. 

(c) In other advertisements the respondent represented that an 
athlete can smoke as many Camel cigarettes as he likes without affect- 
ing or impairing his physical condition. The record shows, however, 
that for one to smoke as many cigarettes “as he likes” is to smoke to 
excess, and that smoking to excess, like eating or drinking to excess, 
is harmful, not only to an athlete but to others as well. In the words 
of one of the scientific witnesses (Dr. Anton Julius Carlson), “One 
cannot smoke as many Camels, or any other brand of cigarettes, as he 
likes and keep in athletic condition because of its apparent adverse 
action upon the endurance and energy.” The adverse action upon the 
endurance and energy referred to by this witness is due in part to the 
. increase in pulse rate, the rise in blood pressure, and the deprivation of 
the smoker of oxygen so necessary for bodily activity, particularly in 
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athletic competition. While ordinarily an individual suffers no disad- 
vantage from a slight increase in pulse rate and a slight rise in blood 
pressure, whenever there is unusual strain put upon the circulatory 
system, as in the stress of an athletic contest, the individual will very 
likely become breathless from the exertion, even though he is only a 
moderate smoker. Because of this impairment of wind and physical 
condition as a result of smoking, it is, and for many years last past has 
been, a common practice among colleges, universities, and coaches of 
athletic teams to forbid the use of tobacco, particularly during train- 
ing periods, by those participating in sports. 

The Commission is of the opinion, therefore, and finds, that the re- 
spondent’s representations to the effect that athletes may smoke as 
many Camel cigarettes as they like without having their wind or 
_ physical condition affected or impaired, were false, deceptive, anc 
misleading. 

(d) As was true in the case of the other representations involved, 
the respondent, in representing that Camel cigarettes never irritate 
even a sensitive throat or leave an after-taste, did not limit its claims 
to persons in normal good health or to those who smoke in moderation, 
but applied them generally to all persons irrespective of their physical 
condition or the quantity of cigarettes smoked. It may be, as the re- 
spondent contends, that a majority of individuals in normal good 
health with normal healthy throats can smoke cigarettes in modera- 
tion (which varies with the individual) without causing pathological 
indications of throat irritation. The medical witnesses testifying in 
this case were in agreement, however, that cigarette smoke, containing, 
as it does, the substances carbon dioxide, carbon monoxide, nicotine, 
ammonia, various aldehydes, such as acrolein, formaldehyde, furfural, 
tars, and formic acid, is an irritant. The smoke from Camel cigarettes 
contains all the irritating substances in essentially the same quanti- 
ties and degree found in the smoke from five other leading brands of 
cigarettes, and in this respect Camel cigarettes are no different from 
any other of the five leading brands. Being an irritant, the smoke 
will irritate disordered throats, and excessive smoking of Camels, or 
any other brand of cigarettes, will irritate even throats in normal 
healthy condition. Contrary to the respondent’s representations, 
Camel cigarettes are not always gentle to the throat; individuals with 
sensitive throats cannot smoke as many Camels as they like without 
irritation to the throat; and Camel cigarettes, like other cigarettes, 
do leave an after-taste. 
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(e) The representations that the smoking of Camel cigarettes is 
always soothing and restful to the nerves, and that such smoking 
protects one against becoming “jittery” or “keyed up,” regardless of 
the number of cigarettes smoked, are in much the same category. .The 
record is clear that the effect of smoking, including the smoking of 
Camel cigarettes, is not the same upon every individual. In the case 
of persons addicted to cigarette smoking who become nervous and 
tense, the smoking of a Camel, or any other brand of cigarette, often 
will afford the smoker some temporary relaxation. In the case of 
persons not accustomed to smoking, however, the effect of smoking 
even one cigarette will be the opposite. Such a person will not only 
fail to have his nerves soothed or steadied, but he will probably become 
positively ill and quite upset asa result of his experience. Even in the 
case of the regular smoker, if he smokes “as many cigarettes as he. 
likes” he is smoking to excess, and the record is uncontradicted that 
excessive smoking, regardless of the condition of the smoker’s nerves, 
will not be soothing, comforting, or restful. In this respect, there is 
no difference between the smoke from Camel cigarettes and the smoke 
from any of the other leading brands of cigarettes. The respondent’s 
representations to the contrary, as set forth above, were false and mis- 
leading. 

(f) Concerning the nicotine content of Camel cigarettes, the re- 
spondent’s representations were in effect that the smoke from such 
cigarettes contains substantially less nicotine than does the smoke 
from the cigarettes of any of the four other largest selling brands. 
In view of the scientific evidence establishing the fact that the nico- 
tine content of cigarette smoke is in direct proportion to the nicotine 
content of the tobaccos contained in the cigarette itself, the respond- 
ent’s advertisements necessarily imported also that the tobaccos con- 
tained in Camel cigarettes have a substantially lower nicotine content 
than do the tobaccos contained in the cigarettes of any of the other 
four largest selling brands. It follows that the answer to the ques- 
tion whether or not the respondent’s representations with respect to 
the nicotine content of the. smoke of Camel cigarettes were true or 
false depends in large measure on the answer to the further question 
whether or not the tobaccos in the respondent’s cigarettes contain less 
nicotine than do the tobaccos in the cigarettes of each of the respond- 
ent’s principal cigarette manufacturing competitors. 

As it relates to this question, the evidence in the record consists of: 
(1) A stipulation entered into between counsel in which it was stipu- 
lated, among other things, that during all of the time mentioned in the 
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complaint the respondent purchased at public auction approximately | 
90 percent of the domestic tobaccos entering into the manufacture of 
its Camel cigarettes; that it bought substantially all grades of tobaccos 
offered for sale; that its cigarette-manufacturing competitors bid on 
and purchased at the same auction sales the identical grades of tobaccos 
as those purchased by the respondent at substantially the same prices ; 
and that the respondent’s Camel cigarettes were made chiefly of blends 
of various types and grades of domestic tobaccos and a small part of 
imported tobacco, as were the cigarettes manufactured by the respond- 
ent’s principal competitors; and (2) expert testimony by chemists, 
plant physiologists, and others familiar with the chemical composition 
~ of domestic tobaccos used in the manufacture of cigarettes, to the effect 
that the nicotine content of such tobaccos varies very greatly, not only 
-as among the several types of tobaccos used (principally flue-cured, 
Burley, and Maryland tobaccos), but also as among the individual 
plants of the same types of tobacco on the same farm and in the same 
field, and even as among the leaves on the same plant; that such varia- 
tions in nicotine content are due principally to difference in the varie- 
ties of crops grown, varying soil conditions, differing fertilization 
methods and cultivation and cropping practices, climatic and weather 
conditions existing during the growing season, the positions of the 
leaves on the tobacco plants, the height of topping, the manner and 
conditions of curing and packing the tobacco, the amount of moisture 
and the temperature to which the tobacco is subjected, and other fac- 
tors too numerous to mention; and, further, that there is no known 
practical process by which the nicotine content of tobacco leaf may be 
substantially reduced without at the same time denaturing the tobacco 
and rendering it unsatisfactory for use in the manufacture of ciga- 
rettes. The.record also contains certain testimony and reports con- 
cerning a series of tests which were made by the Food and Drug 
Administration, at the instance of the Commission, for the purpose of 
determining, among other things, the nicotine content of the tobaccos 
in and the smoke from a number of cigarettes of six of the largest sell- 
ing brands, including Camels. The results of these tests showed (a) 
that the nicotine content of both the tobacco in and the smoke from the 
individual cigarettes involved in the tests (measured in groups of 10) 
varied very greatly, both in actual weight and in percentage by weight 
of the cigarettes, not only as among: the six different brands, but also 
as among the individual cigarettes of the same brand, and (0) that 
the average weight and average percentage by weight of nicotine con- 
tained in the tobaccos in and the smoke from the Camel cigarettes 
involved in the tests actually exceeded the average weight and the 
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average percentage by weight of nicotine contained in the tobaccos in. 
and the smoke from the cigarettes of each of the other four brands of 
the same length as Camels. 

It is thus apparent to the Commission : (1) That the nicotine content 
of the tobaccos used by the respondent in the manufacture of its Camel 
cigarettes varies very materially; (2) that the tobaccos used by the 
respondent in the manufacture of its Camel cigarettes contains sub- 
stantially the same amount of nicotine in substantially the same quanti- 
ties and variations as do the tobaccos used by the respondent’s principal 
cigarette manufacturing competitors in the manufacture of their cig- 
arettes; and (3) that the variations in the nicotine content of said 
tobaccos, both those used by the respondent and those used by its prin- 
cipal competitors, in the manufacture of their respective brands of 
cigarettes, continue throughout the process of manufacturing such 
tobaccos into cigarettes and are definitely reflected in both the tobaccos 
in and the smoke from samples of cigarettes of each of said manu- 
facturers. 

The Commission is of the opinion, therefore, and finds, that the 
respondent’s Camel cigarettes do not, as a matter of fact, contain less 
nicotine than do the cigarettes of any of its four principal cigarette- 
manutacturing competitors, and that the respondent’s representations 
to the effect that the smoke from Camel cigarettes contains less nicotine 
than does the smoke from any of the other four largest selling brands 
were false and deceptive. 

(g) On the question of the truth or falsity of testimonials published 
by the respondent, counsel in support of the complaint called as wit- 
nesses 43 persons who signed testimonials which were reproduced by 
the respondent in whole or in part in advertisements in periodicals or 
in radio broadcasts. The testimony of these witnesses establishes 
conclusively that with few, if any, exceptions these witnesses’ testi- 
monials were deceptive and misleading. In each of the testimonials, 
for example, the testimonialist either stated categorically or necessarily 
implied that he or she was an exclusive Camel smoker. A number of 
such testimonialists testified, however, that they not only did not smoke 
Camels exclusively, but that they did not smoke cigarettes of any kind. 
Others whose testimonials showed them as favoring Camels over all 
other brands of cigarettes for one reason or another testified that they 
could tell no difference between Camel cigarettes and cigarettes of any 
other brand. Still others testified that the statements attributed to 
them were signed by them without even having been read, and that such 
statements did not represent the testimonialists’ views or opinions. 
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Some testified that they could not even read and that the contents of the 
testimonials were not read to them before they signed them, and in the 
case of practically all it is apparent that the real motive inducing the 
signing of the testimonials was to obtain the consideration which they 
were to receive from the respondent for such testimonials. The allega- 
tions of the amended complaint with respect to the falsity of such 
testimonials have been fully sustained. 

Par. 8. As the Commission has found in paragraph 3 hereof, the 
use of certain of the representations shown by the evidence to have been 
false and deceptive was discontinued by the respondent several years 
before the amended complaint in this proceeding was issued. For this 
reason, the respondent contends that the issuance of an order to cease 
and desist those representations would not be justified. The respond- 
ent further contends, however, that each and every one of said repre- 
sentations was true, and that it contained no element of falsity or 
deception; and in these circumstances it is manifestly in the public 
interest for the Commission, through the issuance of an appropriate 
order, to prevent the continuation or resumption of the use of such 
representations. 

Par. 9. The amended complaint in this proceeding listed a number 
of advertising statements and representations in addition to those 
referred to herein, which have been used by the respondent in promot- 
ing the sale of its tobacco products, and charged that such statements 
and representations were also false, deceptive, and misleading. The 
Commission is of the opinion, however, and finds, that the charges with 
respect to these additional statements and representations have not 
been sustained by the greater weight of the evidence. 

Par. 10.-The use by the respondent of the false, deceptive, and 
misleading representations, as set forth in paragraphs 3 and 4 hereof, 
has had the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the false and erroneous belief 
that said representations were true and into the purchase of the re- 
spondent’s Camel cigarettes as a result of such false and erroneous 
belief. In consequence thereof, substantial trade has been diverted 
unfairly to the respondent from its competitors. 


CONCLUSION 


The acts and practices of the respondent as herein found have all 
been to the prejudice and injury of the public and of the respondent’s 
competitors, and have constituted unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, the respondent’s 
answer thereto, testimony and other evidence in support of and in 
cpposition to the allegations of said amended complaint, the report 
of the trial examiner upon the evidence and exceptions to such report, 
briefs in support of the amended complaint and in opposition thereto, 
and oral argument of counsel; and the Commission, having made its 
findings as to the facts and its conclusion that the respondent has vio- 
lated the provisions of the Federal Trade Commission Act : 

It is ordered, That the respondent, R. J. Reynolds Tobacco Com- 
pany, a corporation, and its officers, agents, representatives, and em- 
ployees, directly or through any corporate or other device, in connection — 
with the offering for sale, sale, or distribution in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of its Camel 
brand of cigarettes, do forthwith cease and desist from representing, 
directly or by implication: 

1. That the smoking of such cigarettes encourages the flow of diges- 
tive fluids or increases the alkalinity of the digestive tract, or that it 
aids digestion in any respect. 

2. That the smoking of such cigarettes relieves fatigue, or that it 
creates, restores, renews, gives, or releases bodily energy. 

3. That the smoking of such cigarettes does not affect or impair 
the wind or physical condition of athletes. 

4, That such cigarettes or the smoke therefrom will never harm or 
irritate the throat, nor leave an aftertaste. 

5. That the smoke from such cigarettes is soothing, restful, or com- 
forting to the nerves, or that it protects one against nerve strain. 

6. That Camel cigarettes differ in any of the foregoing respects from 

_ other leading brands of cigarettes on the market. 

7. That Camel cigarettes or the smoke therefrom contains less 
nicotine than do the cigarettes or the smoke therefrom of any of the 
four other largest selling brands of cigarettes. 

It is further ordered, That said respondent, and its officers, agents, 
representatives, and employees, in connection with the offering for sale, 
sale, or distribution in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of its Camel brand of cigarettes, do 
forthwith cease and desist from using in any advertising media 
testimonials of users or purported users of said cigarettes which con- 
tain any of the representations prohibited in the foregoing paragraph 
of this order or which are not factually true in all respects. 
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It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 


report in writing, setting forth in detail the manner and form in which 
it has complied with this order. 
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While the first few puffs from an extra-long cigarette might be somewhat cooler 
than the smoke from a shorter cigarette and contain less of the irritating 
properties in the smoke, when an extra-long cigarette is smoked to the same 
butt length as a shorter cigarette, there is no difference in the temperature 
of the smoke from the two cigarettes and no lessening of the irritating prop- 
erties in the smoke entering the smoker’s mouth. And, in fact, if the longer 
cigarette is smoked to the same butt length as the shorter one, the amount 
of nicotine and tarry substances entering the mouth is probably greater for 
the former, due to the accumulation of the harmful substances in the butt 
of the longer one during the first few puffs, and also due to the fact that 
the longer cigarette contains more tobacco and therefore more of the harm- 
ful substances. 


The nicotine content of the smoke of a cigarette is in direct proportion to the 
nicotine content of the tobacco contained in the cigarette, and the nicotine 
content of the tobaccos used in the manufacture of the popular brands varies 
greatly, not only as among the several types of tobaccos used, but also as 
among the individual plants of the same types of tobacco on the same farm 
and in the same field, and even as among the leaves on the same plant, due 
to a number of yariable factors, including weather conditions, type of soil, 
method of fertilization and cultivation, and others. 


There is no index by which the tobacco buyers for any cigarette manufacturer 
can judge the nicotine content in tobacco leaves by visual inspection; and, 
due to the above-mentioned variations in the nicotine content of tobacco, 
consistency in said content of the tobaccos purchased by any cigarette manu- 
facturer cannot be maintained through the purchase of only the leaves in 
a certain position on the tobacco plant, or by sampling specimens of the 
tobaccos, or in any other manner. Furthermore, there is no known prac- 
tical process by which the nicotine in the tobacco leaf may be removed or 
substantially reduced without at the same time destroying the tobacco for 
commercial use, and it is not practically possible for the cigarette manu- 
facturers to maintain a consistency of nicotine in the finished cigarette, due 
to the large amount of tobacco leaves used in the manufacture thereof, 
and the extreme variation in their nicotine content. 


As respects tars and resins in the tobaccos from which popular cigarettes are 
made, these vary considerably, as does the nicotine content, and for the 

» ‘game reasons. And here too it is not practically possible for the manu- 
facturers to determine the amount of tars and resins in the tobaccos pur- 
chased, or to remove or substantially reduce the amount therein, or to main- 
tain consistency in the amount thereof in the finished cigarettes, 
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Tarry substances or irritating properties in smoking tobaccos generally have an 
irritating effect on the membrane inside a person’s mouth or throat, which 
varies as between individuals, but not essentially as respects the irritating 
properties in all common brands of such tobacco, and the temperature of the 
smoke from such tobacco as it enters the mouth is governed by the length 
of the stem of the pipe and not by the tobacco. 


Where a corporation engaged in manufacturing and processing tobacco products, 
including its Old Gold cigarettes and its Friends smoking tobacco, and also 
previously, its Beech-Nut and Sensation cigarettes, and in the competitive 
interstate sale and distribution thereof; in advertising their said products 
in magazines of Nation-wide circulation, by local radio broadcasts and 

' Nation-wide hookups, and by other means, directly and by implication— 

(a) Represented that its Beech-Nut cigarettes, with their extra length, were 
“easy on the throat,” provided a “bonus on throat ease,” filtered out “heat 
and bite, completely cooling the smoke,” provided “definite defense against 
throat irritation,” and that the extra length filtered out—eliminated “heat 
and bite, completely cooling the smoke’; 

The facts being that neither the extra length nor any other property of its said 
cigarettes prevent the irritating properties in the smoke, common to all 
cigarettes, from reaching the mouth and throat of the smoker, and did not 
provide any defense against throat irritation ; 

(b) Represented falsely that its Sensation cigarettes were made of “extra choice 
imported and domestic tobaccos,” were “top quality cigarettes,” and were 
“made from the finest tobacco you can buy”; 

The facts being that the tobaccos used in the manufacture of said cigarettes were 

_ primarily lower grades of flue-cured and Burley tobaccos; 

(c) Represented that, of the seven leading brands of cigarettes, its Old Gold cig- 
arettes were lowest in nicotine content and lowest in throat-irritating tars 
and resins; and that the July 1942 issue of Reader’s Digest contained a report 
of tests which showed that the smoke from its Old Gold cigarettes had less 
nicotine than the smoke from the other six tested, and contained less throat- 
irritating tars and resins and were easier on the throat than the other six; 

The facts being that said cigarettes and the smoke therefrom contained no less 
nicotine, tars, or resins than did the cigarettes and smoke from the other 
leading brands; and with respect to the Reader’s Digest article it failed to 
disclose that the results of the tests reported therein showed that the differ- 
ences in amount and percentage of harmful substances in the tobacco and in 
the smoke of the cigarettes tested were insignificant: and that the smoke 
from the Old Gold cigarettes was no less harmful than was that from the six 
other brands tested; and 

(@) Represented that its Friends smoking tobacco was rum-cured by special proc- 
esses and that rum curing enriched said tobacco; and that said tobacco smoked 
“without bite or burn,” free from bite and heat,” always * * * without 
irritation,” was always “cool under fire,” ete. ; 

The facts being that the tobacco in question was cured before being purchased by. 
it; addition of the rum flavoring during the processing caused no chemical 
change or temperature reaction in the tobacco, but affected only the aroma 
and taste of the tobacco and smoke therefrom, and did not enrich the tobacco 
or cause the smoke to be less irritating to the mouth; and the smoke from 
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including cigarettes branded “Beech-Nut,” “Sensation,” and “Old 
Gold,” and pipe tobacco branded “Friends” smoking tobacco; and 
in the sale and distribution thereof in commerce between and among 
the various States of the United States and in the District of Columbia. 
It now causes, and for more than 5 years last past has caused, such 
tobacco products, when sold by it, to be transported from its factories 
located in various cities of the United States, including Jersey City, 
N. J.; Louisville, Ky.; Richmond, Va.; Middletown, Ohio; Danville, 
Va.; and Lancaster, Pa.; to the purchasers thereof, some located in 
such States and other located in various other States of the United 
States and in the District of Columbia, and there is now and has been 
for more than 5 years last past a constant current of trade and com- 
merce conducted by said respondent in such tobacco products, between 
and among the various States of the United States and in the District 
of Columbia. Respondent is now, and for more than 5 years last. past 
has been, one of the largest manufacturers of the tobacco products 
in the United States, and is now, and for more than 5 years last past 
has been in substantial competition with other corporations and with 
persons, firms, and partnerships engaged in the sale of tobacco products 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its business described in para- 
graph 1 hereof, and for the purpose of aiding and promoting the sale 
by it in the commerce aforesaid of its said Beech-Nut brand of ciga- 
rettes, respondent has disseminated and caused to be disseminated, 
by the United States mails, in magazines of Nation-wide circulation, 
in newspapers of interstate circulation, by local radio broadcasts and 
by Nation-wide hookups of broadcasts and by other means in com- 
merce, advertisements in which it has represented and still represents 
directly and by implication: 

_ (a) That said Beech-Nut cigarettes are “easy on your throat”; 

(6) That such Beech-Nut cigarettes provide “plenty of bonus on 
throat ease”; 

(c) That such Beech-Nut cigarettes “filter out heat and bite, com- 
pletely cooling the smoke”; 

(d) That such Beech-Nut cigarettes provide “definite defense 
against throat irritation”; and 

(¢) That the extra length of such Beech-Nut cigarettes “filters out— 
eliminates heat and bite, completely cooling the smoke.” 

Par. 3. In the course and conduct of its business described in para- 
graph 1 hereof, and for the purpose of aiding and promoting the sale 
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by it in the commerce aforesaid of its said Sensation brand of ciga- 
rettes, respondent has disseminated and caused to be disseminated by 
the United States mails, in magazines of Nation-wide circulation, in 
newspapers of interstate circulation, by local radio broadcasts and by 
Nation-wide hookups of broadcasts and by other means in commerce, 
advertisements in which it has represented and still represents directly 
and by implication: 

(a) That Sensation cigarettes are made of “extra choice imported 
and domestic tobaccos” ; 

(6) That Sensation cigarettes are “top-quality cigarettes” ; 

(c) That Sensation cigarettes are “made from the finest tobacco 
you can buy.” 

Par. 4. In the course and conduct of its business described in 
paragraph 1 hereof, and for the purpose of aiding and promoting 
the sale by it in the commerce aforesaid of its said Old Gold brand 
of cigarettes, respondent has disseminated and caused to be dissemi- 
nated by United States mails, in magazines of Nation-wide circula- 
tion, in newspapers of interstate circulation, by local radio broadcasts 
and by Nation-wide hookups of broadcasts, and by other means in 
commerce, advertisements in which it has represented and still repre- 
sents directly and by implication: 

(a) That “ever fresh Old Golds give you a finer, fresher flavor”; 

(6) That “you can’t buy, beg, or borrow a stale Old Gold”; 

(ce) That “double mellow Old Golds not only give you prize crop 
tobacco, the finest money can buy, but give you cigarettes of guaran- 
teed freshness, no matter where you buy them” ; 

(d) That the smoking of Old Gold cigarettes will assist students 
in preparing for examinations; 

(e) That “something new has been added” to the tobacco content 
of Old Gold cigarettes ; 

(f) That of the seven leading brands of cigarettes, Old Gold ciga- 
rettes are lowest in nicotine content and are lowest in throat-irritating 
tars and resins; and 

(g) That the July 1942 issue of a monthly magazine published in 
the United States and having a Nation-wide and international circu- 
lation contains a report of tests of “seven leading cigarettes”; that 
“the cigarette whose smoke was lowest in nicotine was Old Gold. The 
cigarette with the least throat-irritating tars and resins was Old Gold. 
On both of these major counts, Old Gold was best among all seven 
cigarettes tested”; that Old Gold cigarettes are “easier on the throat 
than are the other six brands of cigarettes”; and that “Old Gold 
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cigarettes are easier on the throat than is any other brand of 
cigarettes.” 

Par. 5. In the course of its business described in paragraph 1 hereof, 
and for the purpose of inducing the purchase of its tobacco products 
in the commerce aforesaid, the respondent now uses, and since 1940 
has used and has published in commerce, paid testimonials from users 
and purported users of its Old Gold cigarettes which do not present 
or reflect the actual personal experiences, knowledge, or beliefs of the 
signers thereof, and in some of such cases the testimonialists smoke not 
only Old Gold cigarettes, but also other brands of cigarettes and in 
some of such cases the testimonialists not only do not and have not 
smoked Old Gold cigarettes, but have not and do not smoke cigarettes 
of any kind or make. Many of such testimonials are prewritten by 
representatives of respondent and are signed by the testimonialists 
without their knowing or being advised by the respondent or by any 
ot its representatives of the contents of them; and many of such testi- 
monials are false and are known by the respondent to be false; and 
all of such testimonials so obtained by respondent are given and se- 
cured in sole consideration of the payments which respondent makes 
therefor. 

Par. 6. In the course and conduct of its business described in para- 
graph 1 hereof, and for the purpose of aiding and promoting the sale 
by it in the commerce aforesaid of its said Friends smoking tobacco, 
respondent has disseminated and caused to be disseminated by United 
States mails, in magazines of Nation-wide circulation, in newspapers 
of interstate circulation, Dy local radio broadcasts and by Nation-wide 
hookups of broadcasts and by other means in commerce, advertisements 
in which it has represented and still represents directly and by 
implication: 

(a) That rum curing of Friends smoking tobacco “puts out bite 
and burn”; 

(6) That Friends smoking tobacco is “rum-cured by special 
process”; 

(c) That rum curing enriches “Friends smoking tobacco”; 

(d) That Friends smoking tobacco “always smokes cool under fire”; 

(e) That Friends smoking tobacco “smokes weehowb bite or burn” 
and “free from bite and heat”; 

(f) That “we rescue from Soni distress. Free of harshness, burn 
and bite. For bite-free coolness”; and 

(g) That “Friends tobacco smokes always * * * without irri- 
tation.” 
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Par. 7. In truth and in fact: (1) Said Beech-Nut cigarettes are 
not easy on one’s throat and do not provide “plenty of bonus on throat 
ease”; (2) such Beech-Nut cigarettes do not “filter out heat and bite” 
completely cooling the smoke, when and if such cigarettes are smoked 
to the same butt length to which other brands of cigarettes are 
smoked; (3) such Beech-Nut cigarettes do not provide “definite de- 
fense against throat irritation”; (4) the extra length of such Beech- 
Nut cigarettes does not filter out or eliminate heat and bite or com- 
pletely or in any degree cool the smoke from such cigarettes, when 
and if such cigarettes are smoked to the same butt length to which 
other brands of cigarettes are smoked. - 

Par. 8. In truth and in fact: (1) Said Sensation cigarettes are not 
made from extra choice imported and domestic tobaccos; (2) they 
are not top-quality cigarettes; (3) they are not made from the finest 
tobacco one can buy. 

Par. 9. In truth and in fact (1) Old Gold cigarettes do not give 
one a finer or fresher flavor; (2) Old Gold cigarettes are not “ever- 
fresh”; (3) Old Gold cigarettes become stale by reason of age and 
for other reasons; (4) Old Gold cigarettes contain tobaccos other than 
“prize crop” tobacco; (5) the tobaccos in such cigarettes are not the 
finest money can buy; (6) the smoking of Old Gold cigarettes will not 
assist students in preparing for examinations; (7) nothing has been 
added to the tobacco of Old Gold cigarettes which was not known 
and used in the manufacture of cigarettes prior to the manufacturing 
and marketing of such Old Gold cigarettes; (8) of the so-called seven 
leading brands of cigarettes referred to in subparagraphs (f) and 
(7) of paragraph 4 hereof, Old Gold cigarettes are not lowest in nico- 
tine content nor lowest in throat irritating tars and resins; and (9) 
while the July 1942 issue of the magazine referred to in subparagraph 
(g) of paragraph 4 hereof contains a report of tests of “seven leading 
cigarettes” and while, according to the report of the tests the amount 
of nicotine in the smoke of Old Gold cigarettes average 2.04 milli- 
grams per cigarette, the amount of nicotine in the smoke of each of 
two other brands of cigarettes mentioned in such report averaged 2.20 
milligrams per cigarette and the greatest amount of nicotine in smoke 
of all the brands of cigarettes reported tested was an average of 3.02 
milligrams per cigarette of that brand, these differences in the amount 
of nicotine in the brands of cigarettes tested and reported were and 
are insignificant, which the said respondent in its said advertising 
conceals and fails to disclose; and the said respondent in its said ad- 
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vertising of the report of tests contained in said issue of said magazine 
conceals and fails to disclose the fact that the said report states: 

The laboratory’s general conclusion will be sad news for the advertising copy 
writers but good news for the smoker, who need no longer worry as to which 
cigarette can most effectively nail down his coffin. For one nail is just about 
as good ag another. Says the laboratory report: “The differences between 
brands are, practically speaking, small, and no single brand is so superior to 
its competitors as to justify its selection on the ground that it is less harmful.” 
How small the variations are may be seen from the data tabulated on page 7. 

The difference between the average amount of nicotine per ciga- 
rette in the smoke of each of two other brands of cigarettes reported 
in the said magazine, and the average amount of nicotine per ciga- 
rette in the smoke of Old Gold cigarettes reported in said magazine 
amounted to only 1/177,187 of an ounce, which fact the said respond- 
ent has concealed and still conceals and has failed and still fails to 
disclose in its advertising mentioned in subparagraph (g) of para- 
graph 4 hereof; and the difference between the average amount of 
nicotine per cigarette in the smoke of the brand of cigarettes reported 
in the said magazine as having the highest average of nicotine per 
cigarette, and the average amount of nicotine per cigarette in the 
smoke of Old Gold cigarettes reported in said magazine, amounted 
to only 1/28,928 of an ounce, which fact the said respondent has con- 
cealed and still conceals and and has failed and still fails to disclose 
in its advertising mentioned in subparagraph (g) of paragraph 4 
hereof. The difference shown in the said report between the amount 
of tar in the smoke of the cigarette shown in the said report to have 
the greatest amount of tars, and the amount of tars shown by the said 
report to be contained in the smoke of Old Gold cigarettes is only 
0.39 of 1 percent, which fact the said respondent has concealed and 
still conceals and has failed and still fails to disclose in its adver- 
tising mentioned in subparagraph (g) of paragraph 4 hereof. In 
truth and in fact the content of nicotine, or tarry matter and of other 
substances, irritating to the throat and nasal passages of the smoker 
and otherwise harmful, varies continually in respondent’s cigarettes 
and the smoke therefrom, as they are offered for sale to the general 
public; and the relative content of nicotine, of tarry matter, and of 
such substances in respondent’s cigarettes as compared with that of 
competing brands of cigarettes likewise varies continually. The 
number of variable factors involved in the growing of tobacco for 
cigarettes, in the blending and processing of.such tobacco into ciga- 
rettes, and in the packing, handling, and distribution of such ciga- 
rettes to the consumer make it impossible for respondent or any of its 
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competitors to produce and market the large volume of cigarettes, 
which they respectively sell, with a standard or constant content of 
nicotine, tarry matter, and other harmful substances. Among these 
variable factors are differences in weather conditions during the 
tobacco-growing season in different localities in which tobacco of the 
same variety is grown; differences in such weather conditions from 
year to year; differences in the soil in which cigarette tobacco is 
grown and in the cultivation and fertilization thereof; variation in 
the mixing and blending of the varieties of tobacco incorporated in 
the cigarettes; variations in the changes brought about in cigarette 
tobacco in the processing thereof; deviations in the density with 
which the tobacco is packed in cigarettes and in the weight of the 
cigarettes themselves; variations in methods of handling and distri- 
bution of cigarettes and changes and differences in climatic condi- 
tions affecting cigarettes after they leave the factory where made. 
In truth and in fact, there is no practicable method whereby the con- 
tent of nicotine, tarry matter, and other harmful substances in the 
general run of respondent’s cigarettes as they reach the consumer or 
in those of its competitors, or in the smoke therefrom, can be ascer- 
tained with any degree of accuracy for any appreciable length of 
time. Any test which may be made to determine such content must, 
as a practical matter, be limited to a few samples, infinitestimal in 
number as compared with the total number of such cigarettes on sale — 
at any one time, and the results obtainable from any such test are 
indicative of nothing more than the facts sought to be ascertained as 
of the particular time and place of the initation of the test. In truth 
and in fact, the differences in the content of nicotine, tarry matter and 
other harmful substances to be found in respondent’s cigarettes as 
compared with those of competing cigarettes, and such differences 
among the cigarettes of such competitors, are so minute as to be insig- 
nificant and undetectable from the standpoint of the effect which 
such substances have on the smoker of respondent’s cigarettes as 
compared to that experienced by the smoker of competing brands, 
For the above reasons, among others, the representatives which re- 
spondent has made concerning the content of nicotine, tarry matter 
and other harmful substances in its cigarettes and the smoke there- 
from are false and deceptive, and mislead the public into erroneously 
believing that respondent’s cigarettes are less injurious, when smoked, 
than are other and competing brands of cigarettes. 

Par. 10. In truth and in fact (1) Friends smoking tobacco does 
not “put; out bite and burn”; (2) Friends smoking tobacco is not rum- 
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cured; (3) there is no enriching of Friends smoking tobacco by any 
rum curing; (4) such tobacco does not smoke “cool under fire,” it does 
not smoke without bite or burn; (5) it is not free from bite or heat; 
(6) it does not relieve a smoker from tongue distress nor from harsh- 
ness, burn, and bite; (7) it does not afford bite-free coolness; (8) it 
does not smoke without irritation. 

Par. 11. The aforesaid representations made by the respondent as 
set out in paragraph 2, 8, and subparagraphs (a), (0), (¢), (@),; (é); 
and (f) of paragraph 4 hereof and those set out in paragraph 6 hereof 

-have the capacity and tendency to mislead and deceive the purchasing 
public into the beliefs that such representations are true and to induce 
the purchasing public to purchase respondent’s products Beech-Nut 
cigarettes, Sensation cigarettes, Old Gold cigarettes, and Friends 
smoking tobacco in such erroneous beliefs. Thereby, substantial 
injury has been done and is being done by respondent to substantial 
competition in interstate commerce. The failure of the respondent in 
its advertising described in subparagraph (g) of paragraph 4 hereof 
to disclose that the results of the tests show that Old Gold cigarettes 
are no less harmful than are the other brands of cigarettes mentioned 
in such report referred to in subparagraph (g) of paragraph 4 hereof, 
and the failure of the respondent to disclose that the report of such 

_tests shows that the differences between Old Gold cigarettes and such 
other brands of cigarettes are insignificant, have the capacity and 
tendency to mislead and deceive the purchasing public into the beliefs 
that Old Gold cigarettes are less harmful than are the other cigarettes 
mentioned in said report, and that the differences between Old Gold 
cigarettes and the other cigarettes mentioned in such report are signifi- 
cant and to induce the purchasing public to purchase respondent’s Old 
Gold cigarettes in such erroneous beliefs. Thereby, substantial injury 
has been done and is being done by respondent to substantial competi- 
tion in interstate commerce. 

Par. 12. The use by respondent of testimonials, as alleged in para- 
graph 5 hereof, has the capacity and tendency to mislead and deceive 
the purchasing public into the beliefs that the statements in such testi- 
monials are true; that some of the testimonalists furnishing such testi- 
monials prefer Old Gold over other brands of cigarettes; that some of 
such testimonialists smoke Old Gold cigarettes to the exclusion of all 
other brands of cigarettes; that such testimonials have been furnished 
to the respondent voluntarily and without compensation and that the 
persons giving such testimonials have known and did know the con- 
tents thereof when signing the same. The aforesaid use by the re- 
spondent of such testimonials has the capacity and tendency to induce 
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and has induced the purchasing public to purchase Old Gold cigarettes 
in such erroneous beliefs. Thereby, substantial injury has been done 
and is being done by respondent to substantial competition in inter- 
state commerce. EG 

Par. 13. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice of the public and of respond- 
ent’s competitors and constitute unfair methods of competition and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnpines as ro THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 2, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
P. Lorillard Co., a corporation of the State of New Jersey, charging 
said respondent with the use of unfair methods of competition in 
commerce and unfair and deceptive acts and practises in commerce in 
violation of the provisions of that Act. After the filing of the re- 
spondent’s answer to the complaint, testimony and other evidence were 
introduced before trial examiners of the Commission theretofore duly 
designated by it and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter. this 
proceeding regularly came on for final hearing before the Commission 
upon the complaint, the respondent’s answer, testimony and other 
evidence, the trial examiner’s recommended decision and exceptions 
thereto by counsel supporting the complaint, and brief in support of 
the allegations of the complaint (no brief having been filed by re- 
spondent and oral argument not having been requested); and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, P. Lorillard Co., is a corporation 
organized and existing and doing business under and by virtue of the 
laws of the State of New Jersey, with its principal office at 15 Ex- 
change Place, Jersey City, N. J., and with its executive office at 119 
W. 40th Street, New York, N. Y. It is now, and at all times men- 
tioned herein has been, engaged in manufacturing and processing 
tobacco products, including cigarettes branded “Old Gold” and pipe 
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tobacco branded “Friends” smoking tobacco, and in the sale and dis- 
tribution thereof in commerce between and among the various States 
of the United States and in the District of Columbia. For several 
years prior to March 2, 1948, respondent was adso engaged in manu- 
facturing and processing cigarettes branded “Beech-Nut” and “Sensa- 
tion” and in the sale and distribution thereof in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 2. Respondent now causes and has caused its tobacco products 
when sold by it to be transported from the places of manufacture in 
various cities of the United States, including Jersey City, N. J.; Louis- 
ville, Ky.; and Middletown, Ohio; to purchasers thereof located in 
other States of the United States and in the District of Columbia, and 
now maintains and has maintained a-constant current of trade and 
commerce in such tobacco products between and among the various 
States of the United States and in the District of Columbia. Respond- 
ent is now, and at all times mentioned herein has been, in substantial 
competition with other corporations and with persons, firms, and part- 
nerships also engaged in the sale of tobacco products in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business and for 
the purpose of aiding and promoting the sale of its said Beech-Nut 
brand of cigarettes, respondent disseminated and caused to be dissem- 
inated, by the United States mails, in magazines of Nation-wide cir- 
culation, by local radio broadcasts, by Nation-wide hookups of 
broadcasts, and by other means in commerce, advertisements in which 
it represented directly and by implication that said Beech-Nut cigar- 
ettes were “easy on the throat”; provided a “bonus on throat ease”; 
filtered “out heat and bite, completely cooling the smoke”; provided 
“definite defense against throat irritation”; and that the extra length 
of such Beech-Nut cigarettes filtered out—eliminated “heat and bite, 
completely cooling the smoke.” 

Par. 4. The Beech-Nut cigarettes manufactured and sold by re- 
spondent from 1940 until 1944 were 84 millimeters in length, as com- 
pared with 70 millimeters for respondent’s Old Gold brand and other 
popular brands of cigarettes. This extra length was stressed by re- 
spondent in its advertisements of Beech-Nut cigarettes containing the 
representations set forth in paragraph 3. Respondent’s Beech-Nut 
cigarettes were made from Virginia Bright, Burley, and so-called 
Turkish and Macedonian tobaccos and were sold at retail at a lesser 
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price than respondent’s Old Gold brand of cigarettes. There is expert 
testimony in the record to the effect that, due to the extra length of 
Beech-Nut cigarettes, the first few puffs of smoke therefrom might be 
somewhat cooler than the smoke from a shorter cigarette and also less 
of the irritating properties in the smoke might enter the smoker’s 
mouth with the first few puffs. However, when an extra-length ciga- 
rette is smoked to the same butt length as a shorter cigarette, there is 
no difference in the temperature of the smoke from the two cigarettes 
and no lessening of the irritating properties in the smoke entering 
the smoker’s mouth. In fact, according to the testimony of experts, if 
a longer cigarette is smoked to the same butt length as a shorter ciga- 
rette, the amount of nicotine and tarry substances entering the mouth 
of the smoker is probably greater for the longer cigarette, due to the 
accumulation of the harmful substances in the stump or butt of the 
longer cigarette during the first few puffs and also the fact that the 
tonger cigarette contains more tobacco and therefore more of the harm- 
ful substances. The smoke from the tobacco in all cigarettes contains 
varying amounts of throat irritating properties. The extra length of 
respondent’s Beech-Nut brand of cigarettes, or any other characteristic 
or property of same, did not prevent the irritating properties in the 
smoke from such cigarettes from reaching the mouth and throat of 
a smoker and did not provide any defense against throat irritation. 
The Commission finds from the evidence of record that the aforesaid 
representations by respondent concerning its Beech-Nut brand of 
cigarettes were false, misleading, and deceptive. 

Par. 5. In the course and conduct of its aforesaid business and for 
the purpose of aiding and promoting the sale of its aforesaid Sensa- 
tion brand of cigarettes, respondent disseminated and caused to be 
disseminated, by the United States mails, in magazines of Nation- 
wide circulation and newspapers of interstate circulation, by local 
radio broadcasts and by Nation-wide hookups of broadcasts, and by 
other means in commerce, advertisements in which it represented di- 
rectly and my implication that said Sensation cigarettes were made 
of “extra choice imported and domestic tobaccos,” were “top quality 
cigarettes,” and were “made from the finest tobacco you can buy.” 

Par. 6. The Sensation cigarettes manufactured and sold by respond- 
ent from 19388 until about 1943 were made from Virginia Bright, 
Burley, and so-called Turkish and Macedonian tobaccos, and were 
sold at retail at a lesser price than respondent’s Old Gold brand of 
cigarettes. Respondent graded the tobaccos purchased according to 
quality and in connection with such grading used certain symbols, in- 


748 FEDERAL TRADE COMMISSION DECISIONS 
Findings 46 F.T.C. ; 


cluding D, E, G, M, and L for Virginia Bright or flue-cured tobacco, 
and G-2, LS, X, XX, 8-2, S-8, S4, ML, OL, PL, HL, H, HH, 10, 
11, 12, and 14 for Burley tobacco. The top or best quality of flue- 
cured tobacco was designated as Grade D, and the top or best quality 
of Burley tobacco was designated as Grade G-2. Respondent gen- 
erally paid more for the higher or top grades of tobaccos than for the 
lower grades. The tobaccos used in the manufacture of Sensation 
cigarettes were primarily flue-cured, Grades L and M, with a small 
percentage of Grade G, and Burley, grades lower than XX. They 
were not made from respondent’s top quality tobacco or from the 
finest tobacco respondent could and did buy. From the evidence of 
record the Commission finds that the aforesaid representations by 
respondent as to its Sensation brand of cigarettes were false, mis- 
leading, and deceptive. 

Par. 7. In the course and conduct of its aforesaid business and for 
the purpose of aiding and promoting the sale of its aforesaid Old Gold 
brand of cigarettes, respondent disseminated and caused to be dis- 
seminated, by the United States mails, in magazines of Nation-wide 
circulation and newspapers of interstate circulation, by local radio 
broadcasts and by Nation-wide hookups of broadcasts, and by other 
means in commerce, advertisements in which it represented directly 
and by implication that of the seven leading brands of cigarettes, Old 
Gold cigarettes are lowest in nicotine content and are lowest in throat- 
irritating tars and resis; and that the July 1942 issue of Reader’s 
Digest, a monthly magazine of Nation-wide and international circu- 
lation, contained a report of tests of seven leading cigarettes, which 
tests showed that the smoke from Old Gold cigarettes had less nicotine 
than the smoke from the other six brands tested and that Old Gold 
cigarettes contained less throat-irritating tars and resins and were 
easier on the throat than the other six brands tested. 

Par. 8. Through the use of the aforesaid representations respondent 
has represented to the public that both the tobacco in Old Gold cig- 
arettes and the smoke therefrom contain less nicotine than the tobacco 
and the smoke therefrom of any of six other leading brands of ciga- 
rettes and that Old Gold cigarettes contain less tars and resins and 
are therefore less irritating to the throat than any of six other leading 
brands of cigarettes. It is established by scientific evidence that the 
nicotine content of the smoke of a cigarette is in direct proportion to 
the nicotine content of the tobacco contained in the cigarette itself, 
It is further established by scientific evidence that the nicotine content 
of the tobaccos used in the manufacture of popular brands of cig- 
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arettes, including respondent’s Old Gold brand and the six other 
brands with which respondent’s Old Gold cigarettes were compared, 
varies greatly, not only as among the several types of tobaccos used 
(principally flue-cured, Burley, and Maryland) but also as among the 
individual plants of the same types of tobacco on the same farm and 
in the same field, and even as among the leaves on the same plant. 
These variations are due to a number of variable factors, including 
weather conditions, type of soil, method of fertilization and cultiva- 
tion, method of harvesting, and handling after harvesting. There is 
no index by which the tobacco buyers for any cigarette manufacturer 
can judge the nicotine content in tobacco leaves by visual inspection. 
Also due to the afore-mentioned variations in the nicotine content of 
tobacco, constancy in the nicotine content of the tobaccos purchased 
by any cigarette manufacturer cannot be maintained through the 
purchase of only the leaves in a certain position on the tobacco plant, 
or by sampling specimens of the tobaccos, or in any other manner. 

There is no known practical process by which the nicotine in the 
tobacco leaf may be removed or substantially reduced without at the 
same time destroying the tobacco for commercial use. Because of the 
large amount of tobacco leaves used in the manufacture of cigarettes 
and the extreme variability in nicotine content of the leaves, it 1s not 
practically possible for respondent, or any of the other manufacturers 
of leading brands of cigarettes, to maintain a constancy of nicotine in 
the finished cigarette. The record contains certain testimony and re- 
ports concerning a series of tests which were made by the Food and 
Drug Administration, at the instance of the Commission, for the pur- 
pose of determining, among other things, the nicotine content of the 
tobacco in and the smoke from a number of cigarettes of six of 
the largest selling brands, including respondent’s Old Gold brand. 
The results of these tests showed that the nicotine content of both the 
tobacco in and the smoke from the individual cigarettes involved in the 
tests varied greatly, both in actual weight and in percentage by 
weight of the cigarettes, not only as among the six different brands but 
also as among the individual cigarettes of the same brand. 

Since the nicotine content of the tobaccos used by respondent in the 
manufacture of its Old Gold cigarettes as well as those used by the 
manufacturers of other leading brands of cigarettes varies materially, 
and since it is not practically possible for respondent, or any of its 
principal competitors, to know the nicotine content of the tobaccos 
purchased, or to remove or substantially reduce such nicotine con- 
tent, or to maintain constancy in the amount of nicotine in the finished 
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cigarette or in the smoke therefrom, it follows that respondent’s Old 
Gold cigarettes and the smoke therefrom do not contain any less nico- 
tine than do the cigarettes and the smoke therefrom of other leading 
brands on the market. 

' With respect to the aforesaid representations that Old Gold ciga- 
rettes contain less tars and resins and are therefore less irritating to 
the throat than any of six other leading brands of cigarettes, it is 
established by scientific evidence that the tars and resins in the to- 
baccos from which respondent’s Old Gold cigarettes, as well as other 
popular brands of cigarettes are made, vary considerably, as does the 
nicotine content, and for the same reasons. It is not practically pos- 
sible for respondent, or any of its principal competitors, to determine 
the amount of tars and resins in the tobaccos purchased, or to remove 
or substantially reduce the amount of tars and resins in such tobaccos, 
or to maintain constancy in the amount of tars and resins in the finished 
cigarettes. The testimony and reports concerning a series of tests 
made by the Food and Drug Administration, mentioned hereinabove 
in connection with the nicotine content of cigarettes, also show that 
for the individual cigarettes involved in the tests the amount of tars 
and resins in the smoke varied greatly, both in actual weight and in 
percentage by weight of the cigarettes, not only as between the six 
different brands tested but also as among the individual cigarettes of 
the same brand. The tars and resins in the smoke from all cigarettes 
have an irritating effect on the human body. Respondent’s Old Gold 
cigarettes contain no less tars and resins than other leading brands of 
cigarettes and, therefore, the smoke from respondent’s Old Gold cig- 
arettes is no less irritating to the human body, or easier on the throat; 
than the smoke from other leading brands of cigarettes. 

The Commission finds from the evidence that the aforesaid repre- 
sentations by respondent that the tobacco in Old Gold cigarettes and 
the smoke therefrom contain less nicotine than the tobacco and the 
smoke therefrom of any of six other leading brands of cigarettes on 
the market, and that its Old Gold cigarettes contain less tars and 
resins and are therefore less irritating to the throat than any of six 
other leading brands of cigarettes, are false, misleading, and deceptive. 

The July 1942 issue of Reader’s Digest contained an article entitled 
“Cigarette Ad Fact and Fiction,” which was based on a report by a 
research laboratory on certain tests of seven commercial brands of 
cigarettes. Respondent in its advertising made representations con- 
cerning said article and the report on which it was based, as set out 
in paragraph 7 hereof, without disclosing significant facts contained 
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therein. Said article showed that the average amount of nicotine per 
cigarette and the percentage of tars in the smoke from the cigarettes 
tested varied but little as between the different brands of cigarettes, 
and contained the following statement with respect to the tests 
reported on therein: 

The laboratory’s general conclusion will be sad news for the advertising copy 
writers, but good news for the smoker, who need no longer worry as to which 
cigarette can most effectively nail down his coffin. For one nail is just about 
as good as another. Says the laboratory report: “The differences between brands 
are, practically speaking, small, and no single brand is so superior to its com- 
petitors as to justify its selection on the ground that it is less harmful.” 

In fact, the difference shown in said article in the average amount 
of nicotine content per cigarette in the smoke of the Old Gold cig- 
arettes tested and that in each of two other brands tested was only 
1/177,187 of an ounce, and the difference shown in said article between 
the average amount of nicotine content per cigarette in the smoke of 
the brand of cigarette reported as having the highest average amount 
of nicotine content per cigarette and the average amount of nicotine 
content per cigarette of the Old Gold cigarettes tested was only 
1/28,928 of an ounce. The difference shown in said article in the 
percentage of tars in the smoke of the cigarette reported to have the 
highest percentage of tars and the percentage of tars reported to be 
contained in the smoke of the Old Gold cigarettes tested was only 
0.39 of 1 percent. The testimony of expert witnesses establishes that 
these differences in the nicotine content and in the percentage of tars 
in the smoke of the cigarettes tested are insignificant from a physi- 
ological standpoint. 

The representations by respondent concerning said article failed 
to disclose that the results of the tests reported therein showed that 
the differences in amount and percentage of harmful substances in the 
tobacco and in the smoke of the cigarettes tested were insignificant 
and that the smoke from the Old Gold cigarettes tested was no less 
harmful than was the smoke from the six other brands of cigarettes 
tested. The Commission finds from the evidence of record that said 
representations were misleading and deceptive. 

Par. 9. In the course and conduct of its aforesaid business and for 
the purpose of aiding and promoting the sale of its aforesaid Friends 
smoking tobacco, respondent disseminated and caused to be dissemi- 
nated, by the United States mails, in magazines of Nation-wide circu- 
lation and newspapers of interstate circulation, by local radio broad- 
casts and by Nation-wide hookups of broadcasts, and by other means 
in commerce, advertisements in which it represented directly and by 
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implication that the rum curing of Friends smoking tobacco “puts 
out bite and burn”; that Friends smoking tobacco is “rum cured by 
special process”; that rum curing enriches “Friends smoking to- 
bacco”; that Friends smoking tobacco “always smokes cool under fire”; 
that Friends smoking tobacco “smokes without bite or burn” and “free 
from bite and heat”; that “we rescue from tongue distress. Free of 
harshness, burn and bite. For bite-free coolness”; and that “Friends 
tobacco smokes always * * * without irritation.” 

Par. 10. The aforesaid representations by respondent concerning 
its Friends brand of smoking tobacco may be segregated into two gen- 
eral groups, namely, those involving respondent’s use of rum in the 
processing of said tobacco and those involving the effect of the smoke 
from said tobacco on the smoker. As to the first group, the evidence 
shows that the tobacco used in the manufacture of Friends smoking 
tobacco is cured before it is purchased by respondent. During the 
processing of the tobacco a rum flavoring is added. The addition of 
such rum flavoring causes no chemical change or temperature reaction 
in the tobacco and affects only the aroma and taste of the tobacco and 
the smoke therefrom. It does not in any manner enrich the tobacco 
or cause the smoke therefrom to be any less irritating to the smoker’s 
mouth than it would be if such rum flavoring were not added. 

As to the second group of representations, the evidence shows that 
the tarry substances or irritating properties in the smoke from to- 
bacco used in the manufacture of Friends smoking tobacco, as well 
as that used in the manufacture of other smoking tobaccos, have an 
irritating effect on the membranes inside a person’s mouth or throat. 
The terms “bite,” “burn,” and “harshness” as used by respondent in 
the aforesaid representations referred to such irritating effect. The 
degree of irritation varies as between individuals but there is essen- 
tially no difference in the irritating properties of the smoke from the 
tobacco in all common brands of smoking tobacco. Friends smoking 
tobacco, or any other tobacco, is not cool under fire. The temperature 
of the smoke from smoking tobacco as it enters the smoker’s mouth 
is governed by the length of the stem of the pipe.and not by the 
tobacco. 

The Commission finds from the evidence that the aforesaid repre- 
sentations by respondent as to its Friends smoking tobacco are false, 
misleading, and deceptive. 

Par. 11. The complaint in this proceeding listed a number of ad- 
vertising statements and representations in addition to those re- 
ferred to herein which have been used by respondent in promoting 


P. LORILLARD COMPANY T53 
735 4 Order 


the sale of its Old Gold brand of cigarettes, and charged that such 
statements and representations were also false, deceptive, and mis- 
leading. The Commission finds that the charges with respect to these 
additional statements and representations have not been sustained by 
the evidence. 

Par. 12. The use by the respondent of the false, deceptive, and mis- 
leading representations, as set forth in paragraphs 3, 5, 7, and 9, 
hereof, has had the tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the false and erro- 
neous belief that said representations were true and into the purchase 
of the Respondent’s Beech-Nut, Sensation, and Old Gold brands of 
cigarettes, and Friends smoking tobacco. In consequence thereof, 
substantial trade has been diverted unfairly to the respondent from 
its competitors. 


CONCLUSION 


The acts and practices of the respondent as herein found are all 
to the prejudice and injury of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST + 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint, answer of the respondent, testimony and 
other evidence taken before trial examiners of the Commission there- 
tofore duly designated by it, recommended decision of the trial ex- 
aminer and exceptions filed thereto by counsel supporting the com- 
plaint, and brief of counsel supporting the complaint (no brief having 
been filed by counsel for respondent and oral argument not having 
been requested), and the Commission having made its findings as to 
the facts and its conclusion that said respondent has violated the pro- 
visions of the Federal Trade Commission Act: 

It is ordered, That the respondent, P. Lorillard Company, a corpo- 
ration, and its officers, representatives, agents, and employees, directly 
or through any corporate or other device, in or in connection with 
the offering for sale, sale, and distribution in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of its prod- 
ucts, Beech-Nut cigarettes, Sensation cigarettes, Old Gold cigarettes, 
and Friends smoking tobacco, or any other products possessing the 


1 See footnote on following page. 
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same or similar properties or ingredients, do forthwith cease and 
desist from representing by any means, directly or indirectly : 

(1) That Beech-Nut cigarettes or the smoke therefrom will not 
harm or irritate the throat, or will provide any defense against throat 
irritation; or that the extra length of such cigarettes will filter out 
or eliminate the harmful properties in the smoke from such cigarettes, 
or will cause the smoke from such cigarettes to be cooler than the smoke 
from other brands of cigarettes; 

(2) That Sensation cigarettes are made of extra-choice imported 
and domestic tobaccos, or are top-quality cigarettes, or are made from 
the finest tobacco that can be bought; 

(3) That Old Gold cigarettes or the smoke therefrom contains less 
nicotine, or less tars and resins, or is less irritating to the throat than 
the cigarettes or the smoke therefrom of any of the other leading 
brands of cigarettes; or 

(4) That Friends smoking tobacco is rum-cured, or that the process _ 
by which a rum flavoring is added to such tobacco enriches the tobacco 
or causes the smoke therefrom to be any less irritating to the throat 
or any cooler than if such rum flavoring were not added; or that the 
smoke from Friends smoking tobacco will not irritate the mouth or 
throat of a smoker, or is cool, or is free from bite, burn, or harshness. 

It is further ordered, That respondent shall, within sixty (60) days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order.? 


1On May 24, 1950, the Commission modified said order as below indicated: 

“(1) That Beech-Nut cigarettes, or any other cigarette composed of substantially the 
same blend of tobaccos, or the smoke therefrom, will not harm’’, ete.; “or that the 
extra length of Beech-Nut cigarettes, or of any other cigarette of substantially the same 
length, will filter out”, ete.; “Provided, however, that nothing herein shall be con- 
strued to prohibit the respondent from representing that during the time the extra length 
of any such cigarette is being smoked the smoke therefrom will contain less irritating 
properties and will be cooler than the smoke from standard length cigarettes; 

“(2) That Sensation cigarettes, or any other cigarette composed of substantially the 
same blend of tobaccos, are made of extra choice imported and domestic tobaccos’’, ete. ; 

(3) Unchanged except for insertion of the word “six” before “other leading brands 
of cigarettes.” 

“(4) That Friends smoking tobacco, or any other smoking tobacco manufactured in 
substantially the same manner, is rum-cured,” ete.; “or that the smoke from Friends 
smoking tobacco or from any other smoking tobacco composed of substantially the same 
blend of tobaccos, will not irritate the mouth or throat of a smoker,” ete. ; 
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In THE MATTER OF 


ENGLISHTOWN CUTLERY, LTD. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5492. Complaint, May 6, 1947—Decision, Apr. 4, 1950 


The British Royal coat of arms, which is one of the most widely known national 
insignia in the world and is unique in certain respects, is the property of the 
British Government, and the right to its use is limited to said Government 
and its functions, to the British royal family and to Royal Warranty 
Holders and members of the Royal Warranty Holders Association, namely, 
eoncerns and individuals who as a result of long-continued, faithful service 
to members of the British royal family, have been granted by said family 
special permission to use said coat of arms in recognition of such service. 


England has been a seat for the manufacture of cutlery for several centuries, 
and English cutlery has been noted for its excellence; and a substantial - 
portion of the purchasing public, by reason of such reputation, prefers it. 


Where a domestic corporation and its president, who controlled its affairs, 
engaged in New Jersey in the manufacture and advertising of knives, spoons, 
forks, and other cutlery, and in the competitive interstate sale and distribu- 
tion thereof-— 

Made use on certain of their cutlery products, and in their advertising matter 
in newspapers and other media of general circulation, of a heraldic device 
or design which simulated the British coat of arms, including the rampant 
lion on the left and the rampant unicorn on the right, its most distinguishing 
features, and thereby indicated to the purchasing public and especially to 
persons of English blood and origin and those with a preference for cutlery 
and similar products designed and made in England, that said products were 
there made and were offered for sale under the authority of the Royal 
Warrant and Royal Warranty Holders Association ; 

The facts being that neither of them had ever rendered any conspicuous service to 
the British Government or royal family and neither said Government nor 
family, or any member of the latter, had granted or consented to their use of 
the British coat of arms; any use thereof or, of any part by them was without 
authority, warrant or consent of the rightful owner and users; said corpora- 
tion was not a British company or association and had no British connec- 
tions; and the cutlery products concerned were not designed or made in or 
brought from England, but on the contrary, were made in New Jersey : 

With tendency and capacity to mislead and deceive substantial numbers of the 
purchasing public and thereby to induce them to purchase substantial quan- 
tities of said products; whereby trade was unfairly diverted from com- 
petitors who do not use such false and misleading representations, to their 
prejudice ; and with effect of placing in the hands of retailers and other dis- 
tributors means whereby they might deceive members of the purchasing 


public: 
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Held, That such acts and practices, under the circumstances set forth, were to the 
prejudice and injury of the public, and constituted unfair and deceptive acts 
and practices in commerce and unfair methods of competition therein. 


While respondents at the conclusion of the hearings in the foregoing matter 
expressed a willingness, in connection with said use of the insigne which 
were found to resemble and simulate the English coat of arms, to display the 
words “made in U. 8. A.,” in conspicuous letters and in close proximity to 
such insigne, the Commission was of the opinion that to sanction the unau- 
thorized use in this country of such emblem or imitation thereof would be to 
ignore the spirit and purport of the International Convention of June 2, 
1934, under which the United States, Great Britain, and other signatory 
States undertook to prevent, for the benefit of their respective nationals, 
unauthorized use of trade-marks, commercial names, indications of origin 
and, when such use was liable to cause confusion as to the origin of the 
product, of State coats of arms; and was of the further view that an absolute 
prohibition as to use of the insigne connoting royal warrant was necessary 
to eliminate the deception engendered by the use of such emblem under the 
circumstances involved. 


As respects charges of the complaint pertaining to respondents’ use in the 
advertising of the corporate name ‘English Cutlery, Ltd.,” and the word 
“Hnglishtown”’ as a brand or products name when used alone or in combina- 
tion with a circular design depicting a coronet, or in conjunction with a 
simulation of a framed portrait entitled “Dover,” which, it was alleged, 
also conveyed the impression that respondents’ cutlery was designed and 
made in England: While members of the purchasing public testified to im- 
pressions respecting British origin in the proceeding, as engendered by the 
advertising in question, such impressions obviously were derived in some 
measure from the presence in the advertising of the insigne which simulated 
the British coat of arms, and the record did not disclose with the degree of 
certainty deemed desirable by the Commission in such matters, whether, if 
used in the absence of said insigne, said challenged practices had the alleged 
capacity to mislead ; and was accordingly of the opinion that such additional 
charges should be dismissed without prejudice. 


Before Mr. Clyde M. Hadley, trial examiner. 

Mr. Jesse D. Kash for the Commission. — 

Mr. Jacob M. Zinaman, of New York City, for Englishtown Cutlery, 
Ltd., Norman J. Mercer and Edward W. Ginsburg. 

Mr, Simon J. Trosty, of New York City, for Joseph Berger. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Englishtown Cut- 
lery, Ltd. (Inc.), a corporation, Norman J. Mercer, Joseph Berger, 
and Edward W. Ginsburg, individually, and as officers of English- 
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town Cutlery, Ltd (Inc.), hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that. 
respect as follows: 

ParacrapH 1, Englishtown Cutlery, Ltd. (Inc.) is a corporation 
organized and established under and by virtue of the laws of the 
State of New Jersey, with its oflice and principal place of business 
located at Englishtown, N. J. Said respondent also maintains a 
business office at 230 Fifth Avenue, in the city of New York, N. Y. 
Respondents Norman J. Mercer, Joseph Berger, and Edward W. 
Ginsburg are president, vice president, and secretary, respectively, of 
respondent corporation Englishtown Cutlery, Ltd. (Inc), with their 
office and principal place of business located at Englishtown, N. J- 
Said individual respondents direct, and have directed, the activities: 
of respondent corporation, and formulate and control and have form- 
ulated and controlled, its policies and affairs, including the conduct: 
of sales and the character of advertising representations made in 
connection therewith. 

Par. 2. The respondents are now and for more than 1 year last 
past have been engaged in the business of manufacturing, adver- 
tising, selling, and distributing in commerce, cutlery, including 
knives, spoons, forks, and other kitchen and table cutlery. 

The respondents cause and have caused their said products, when 
sold, to be transported from their said places of business in the States. 
of New Jersey and New York t» purchasers located at various points 
in other States of the United States and in the District of Columbia. 
Respondents maintain and at all times herein mentioned have main- 
tained a course of trade in said products in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of their business as aforesaid 
the respondents are now and at all times mentioned herein have been 
in substantial competition with other corporations, partnerships, 
firms, and individuals engaged in the manufacture, sale, and distri- 
bution of cutlery, including such articles as those sold by the respond- 
ents, in commerce among and between the various States of the United 
States and the District of Columbia. 

Par. 4. The word or term “Limited,” as applied to or as associated 
with a business company or enterprise, including its abbreviation 
“Ltd.,” is English in its origin, application, and significance. 
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Neither the word “Limited” nor its abbreviation “Ltd.” is known 
to or employed in the American system under which the conventional 
corporation is chartered. : 

Par. 5. The royal arms of the Government of Great Britain with 
its lion and unicorn rampant supporting the emblems of England, 
Scotland, and Ireland combined in a shield is one of the most widely 
known national insignias in the world. Said coat of arms of Great 
Britain is the only one in the world employing the figure of the leg- 
endary single-horned unicorn, originally typifying Scottish arms. 
The British royal coat of arms is the property of the British Gov- 
ernment and the right to its use including the use of pictorial repre- 
sentations thereof is limited to the British Government and its 
functions, to the British royal family, and to royal warranty holders 
and members of the Royal Warranty Holders Association, that is to 
say, those corporations, partnerships, and individuals, who as a result 
of long-continued, faithful service to members of the British royal 
family, have been granted by said family special permission so to use 
said coat of arms in recognition of such service. 

A crown is an official adornment worn on the head by a sovereign 
to symbolize royalty and is an expression of the prerogatives of a 
monarch. There is only one major power in the world today in which | 
the sovereign wears a crown, namely, Great Britain. A coronet is 
a lesser crown, originating early in England and worn by dukes, 
marquises, and earls, and likewise symbolizing British royalty. 

“Old English” text or style of lettering or printing is likewise dis- 
tinctly English in origin and suggestion. It employs a distinctive 
type of black lettering, originally done by hand by skilled draftsmen, 
and is based upon the Old English or Anglo-Saxon alphabet. 

Dover is an English city located on a bay opening into the English 
Channel a short distance southeast of London. It is one of the oldest 
and best known cities in England, a celebrated British naval base and 
steamship port, and has been termed by historians the “Key to Eng- 
land.” The Romans and Saxons had forts there. The suggestion of 
the name “Dover” is distinctly English, historically and currently. 

England has been a seat for the manufacture of cutlery since the 
fourteenth century. English cutlery is noted for its excellency and 
there is a substantial portion of the purchasing public, who, by rea- 
son of the reputation of such cutlery, has a preference for it. 

Par. 6. In the course and conduct of their said business and for 
the purpose of inducing the purchase of their said cutlery products, 
the respondents have falsely represented and implied that their cutlery 
was designed, manufactured, and made in England. Said false and 
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misleading representations and implications have been and are now 
being made by various means including the use of advertising matter 
published in newspapers of general circulation throughout the United 
States, and by other advertising media, all of general circulation. 
Among, but not all-inclusive of the deceptive acts and practices of 
respondents are the following: 

The corporate name under which respondent company was granted 
a charter by the State of New Jersey concludes with the term “Ince.” 
The manufacturing plant operated by respondents is located in the 
State of New Jersey at a small city called Englishtown. In adver- 
tising material of general circulation as aforesaid respondents have 
printed and represented the name of respondent company in heavy 
Old English type so as to read “Englishtown Cutlery Ltd.,” the term 
“Inc.” being omitted from the name of respondent company. Like- 
wise omitted, from such advertising in connection with the print- 
ing of the company name, is any reference to Englishtown in the State 
of New Jersey. In advertising material in which the name of re- 
spondent company is printed in Old English as “Englishtown Cutlery, 
Ltd.” appears a circular design simulating the British coat of arms 
consisting of the English lion and unicorn rampant supporting a 
shield on which appears the letter “E” in Old English, this in turn 
under the word “Englishtown,” carried in Old English. In close 
proximity to this design appears a representation of a pennant read- 
ing “Englishtown Brands,” the word “Englishtown” again printed 
in Old English. Another circular design in the same group depicts 
acoronet. In other advertising matter of general circulation in con- 
nection with the use of the name “Englishtown Cutlery, Ltd.,” printed 
in Old English as aforesaid, is a simulation of a framed portrait of 
dinnerware entitled “ ‘Dover’ by Englishtown,” the word “English- 
town” again printed in Old English type. In no instance in any of 
said advertising material is the name of respondent company printed 
in other than Old English type. 

Par. 7. Said designations, descriptions, and representations herein 
set out including the use by respondent company, in Old English type, 
of the name “Englishtown Cutlery, Ltd.” a pictorial simulation of the 
British coat of arms, and of a crown, and the use of the word “Dover,” 
as employed by respondents in describing their said products sold in 
interstate commerce, convey an English meaning, implication, and 
suggestion, and indicate to the purchasing public, especially persons 
of English blood and origin, and to other persons having a preference 
for cutlery or similar products designed and manufactured in Eng- 
land, that said products were designed, manufactured, and made in 
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England, and by and upon authority of royal warranty holders and 
members of the Royal Warranty Holders Association, when in truth 
such is not the fact. 

Respondents Englishtown Cutlery, Ltd., and Norman J. Mercer, 
Edward W. Ginsburg, and Joseph Berger have not rendered any con- 
spicuous service to the British Government or to the British royal 
family, and neither the British Government nor British royal family 
or any member thereof has ever granted or consented to the use by 
said respondents of the British coat of arms, and any use thereof, 
or of any part thereof, by said respondents is without authority, war- 
rant, or consent of the rightful owners and the users thereof. 

Respondent company is not a British company or association and 
has no British connections but is a corporation created by the laws 
of the State of New Jersey. None of the cutlery products sold by 
respondents was designed or manufactured in or came from England 
but on the contrary all of such cutlery products advertised and sold 
by respondents were made in the State of New Jersey. 

Par. 8. The said representations of respondents are false and mis- 
leading and have had and do have a tendency and capacity to mislead 
and deceive substantial numbers of the purchasing public into the 
erroneous and mistaken belief that the cutlery, including knives, 
forks, spoons, kitchen, and tableware so advertised and sold by re- 
spondents is manufactured by and with the autherity of the British 
Government, the royal British family and the British royalty holders, 
and is designed, manufactured, and made in England and imported 
from England, when such is not the fact. The said representations 
of respondents further have had and do thereby have the capacity 
and tendency to induce members of the purchasing public by reason 
of the erroneous belief so engendered to purchase substantial quan- 
tities of respondents’ said products. As a result, trade has been un- 
fairly diverted to respondents from competitors who are engaged in 
the sale of merchandise like that sold by respondents in commerce in 
and among the various States of the United States and in the District 
of Columbia but who do not use such false and misleading represen- 
tations. Said acts and practices thereby prejudice and injure com- 
petitors who do not misrepresent like products manufactured and sold 
by them, and likewise place in the hands of retail dealers and other 
distributors a means whereby they may deceive members of the pur- 
chasing public. 

Par. 9. The above alleged acts and practices of respondent are all 
to the prejudice and injury of the public and respondents’ competi- 
tors, and constitute unfair methods of competition in commerce and 
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unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finprnes as To THE Facrs, AnD Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 6, 1947, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of that act. — 
After the filing of joint answer to the complaint by the corporate 
respondent and Norman J. Mercer and Edward W. Ginsburg, testi- 
mony and other evidence in support of and in opposition to the allega- 
tions of the complaint were introduced before a trial examiner of the | 
Commission theretofore designated by it and such testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter the proceeding regularly came on for final hearing before 
the Commission on the complaint, joint answer of the respondents 
Englishtown Cutlery, Ltd., Norman J. Mercer, and Edward W. Gins- 
burg, testimony and other evidence, the recommended decision of the 
trial examined and exceptions thereto, and briefs in support of and 
in opposition to the allegations of the complaint (oral argument not 
having been requested) ; and the Commission, having duly considered 
the matter and being fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapyH 1. Respondent Englishtown Cutlery, Ltd., is a New 
Jersey corporation with its office and principal place of business located 
at, Englishtown, N. J., and with a business office at 280 Fifth Avenue, 
New York, N. Y. Respondent Norman J. Mercer is the president of 
said corporation, with his office also at 280 Fifth Avenue, New York, 
N. Y., and formulates and controls its affairs, including the conduct 
of sales and the character of advertising representations made in 
connection therewith. 

Respondent Joseph Berger ceased to be vice president of corporate 
respondent on December 4, 1945, and respondent Edward W. Ginsburg 
ceased to be secretary thereof on March 7, 1946. 

Par. 2. Respondents Englishtown Cutlery, Ltd., and Norman J. 
Mercer are now, and for more than 1 year last past have been, engaged 
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in the manufacture, advertising, sale, and distribution in commerce of 
cutlery, including knives, spoons, forks, and other kitchen and table 
cutlery. Respondents cause their products, when sold, to be trans- 
ported from their said places of business to purchasers in other States 
and in the District of Columbia and maintain a course of trade therein 
in commerce between and among the various States of the United 
States and in the District of Columbia. Respondents compete with 
other corporations, firms, and individuals engaged in the sale and 
distribution,-in interstate commerce, of similar products. 

Par. 3. The royal arms of the Government of Great Britain with 
its lion and unicorn rampant supporting the emblems of England, 
Scotland, and Ireland combined in a shield is one of the most widely 
known national insignia in the world. Said coat of arms of Great 
Britain is the only one in the world employing the figure of the 
legendary single-horned unicorn, originally typifying Scottish arms. 
The British royal coat of arms is the property of the British Govern- 
ment and the right to its use, including the use of pictorial representa- 
tions thereof, is limited to the British Government and its functions, 
to the British royal family, and to royal warranty holders and mem- 
bers of the Royal Warranty Holders Association, that is to say, those 
corporations, partnerships, and individuals, who as a result of long- 
continued, faithful service to members of the British royal family, 
have been granted by said family special permission so to use said 
coat of arms in recognition of such service. 

The United States and Great Britain are, along with other countries, 
members of a “Union for the Protection of Industrial Erepertyas 
through an international convention signed in London, June 2, 1934, 
and ratified by the United States June 27, 1935, by a the Senne 
states undertake to prevent, for the honeht of their respective nationals, 
unauthorized use of trade-marks, commercial names, indications of 
origin and, when such use is liable to cause confusion as to the origin 
of the product, of state coats of arms. 

Par. 4. England has been a seat for the manufacture of cutlery for 
several centuries. English cutlery has been noted for its excellence 
and a substantial portion of the purchasing public, by reason of such 
reputation, have a preference for it. 

Par. 5. Respondents Englishtown Cutlery, Ltd., and Norman J. 
Mercer, on certain of their cutlery products and in advertising matter 
published in newspapers and in other media of general circulation 
throughout the United States, for the purpose of inducing the pur- 
chase of their cutlery products, have used a depiction of a heraldic 
device or design which resembles and simulates the British coat of 
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Arms, including its most distinguishing features, the esta ce lion 
on the left and she rampant unicorn on the right. 

Par. 6. The pictorial simulation of the British coat of arms or 
British royal arms as employed by said respondents in describing and 
designating their cutlery products sold in interstate commerce conveys 
an English meaning, implication, and suggestion, and indicates to the 
purchasing public, Scans persons of English blood and origin and 
to others having a preference for cutlery and similar products designed 
and manufactured in England, that said products were made in Eng- 
land and are offered for sale under the authority of the royal warrant 
and the Royal Warranty Holders Association. 

Par. 7. In truth and in fact, none of the respondents herein has 
ever rendered any conspicuous service to the British Government or 
to the British royal family, and neither the British Government nor 
the British royal family or any member thereof has ever granted or 
consented to the use by respondents of the British coat of arms; and 
any use thereof, or of any part thereof, by respondents is without 
authority, warrant, or consent of the rightful owners and users 
thereof. 

The respondent corporation is not a British company or association 
and has no British connections, but is a corporation created by the laws 
of the State of New Jersey. The cutlery products thus sold by re- 
spondents Englishtown Cutlery, Ltd., and Norman J. Mercer were 
not designed or manufactured in or brought from England, but on the 
contrary were made in the State of New Jersey. 

Par. 8. The aforesaid representations as used by the respondents 
Englishtown Cutlery, Ltd., and Norman J. Mercer are false and mis- 
leading and have had and do have the tendency and capacity to mislead 
and deceive substantial numbers of the purchasing public into the 
erroneous and mistaken belief that the cutlery, including knives, 
forks, spoons, kitchen, and tableware so designated, advertised and 
sold by respondents is manufactured by and with the authority of the 
British Government, the royal British family and the Royal Warranty 
Holders Association, and is designed, manufactured and made in 
England and imported from England, when such is not the fact. The 
said representations further have had and do thereby have the capacity 
and tendency to induce members of the purchasing public, by reason 
of the erroneous belief so engendered, to purchase substantia] quanti- 
ties of said respondents’ cutlery. Asa result, trade has been unfairly 
diverted to said respondents from competitors who are engaged in 
the sale of like merchandise in commerce in and among the various 
States of the United States and in the District of Columbia but who do 
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not use such false and misleading representations. Said acts and — 
practices thereby prejudice and injure competitors who do not mis- 
represent like products manufactured and sold by them, and likewise 
place in the hands of retail dealers and other distributors a means 
whereby they may deceive members of the purchasing public. 

Par. 9. In connection with future use of the insigne herein found 
to resemble and simulate the British coat of arms, said respondents, at 
the conclusion of the hearings, expressed a willingness to display the 
words “Made in U. S. A.” in conspicuous letters and in close proximity 
to such insigne. To sanction unauthorized use in this country of such 
emblem or an imitation thereof would be to ignore the spirit and pur- 
port of the International Convention of June 2, 1934, referred to here- 
inabove, and the Commission is of the further view that an absolute 
prohibition as to use of the insigne connoting royal warrant is neces- 
sary to eliminate the deception engendered by the use of such emblem 
under the circumstances here. 


CONCLUSION 


The aforesaid acts and practices of the respondents Englishtown 
Cutlery, Ltd., and Norman J. Mercer, as herein found, are to the preju- 
dice and injury of the public and constitute unfair and deceptive acts 
and practices and unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 

Other charges of the complaint pertain to respondents’ use in the 
advertising of the corporate name “Englishtown Cutlery, Ltd.,” and 
the word “Englishtown” as a brand or product name when used alone 
or in combination with a circular design depicting a coronet, or in con- 
- junction with a simulation of a framed portrait entitled “Dover,” it 
being alleged that such use also conveys the impression that respon- 
dents’ cutlery is designed and manufactured in England. The impres- 
sions respecting British origin which the members of the purchasing 
public testifying as witnesses in this proceeding affirm may be engen- 
dered by respondents’ advertising obviously were derived in some 
measure from the presence in such advertising of the insigne simulat- 
ing the British coat of arms. The record in this proceeding does not 
disclose, with the degree of certainty deemed desirable by the Commis- 
sion in these matters, whether, if used in the absence of said insigne, the 
practices to which such additional charges pertain have the capacity to 
mislead as alleged in the complaint. In the circumstances the Com- 
mission is of the opinion that such additional charges should be dis- 
missed without prejudice, 
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The evidence does not show that respondents Joseph Berger and 
Edward W. Ginsburg were responsible for the acts and practices which 
are the subjects of this proceeding, and accordingly the charges of the 
complaint are being dismissed with respect to said respondents.. 


ORDER TO CEASE-AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the joint answer of 
the respondents Englishtown Cutlery, Ltd., a corporation, Norman J. 

‘Mercer, and Edward W. Ginsburg, testimony and other evidence in- 
troduced before a trial examiner theretofore duly designated by it, - 
recommended decision of the trial examiner and exceptions thereto, 
and briefs in support of and in opposition to the complaint (oral ar- 
gument not having been requested) ; and the Commission having made 
its findings as to the facts and its conclusion that the respondents 
Englishtown Cutlery, Ltd., a corporation, and Norman J. Mercer 
have violated the provisions of the Federal Trade Commission Act: 

It is ordered, That Englishtown Cutlery, Ltd., a corporation, and 
its officers, and Norman J. Mercer, and said respondents’ agents, rep- 
resentatives, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, or dis- 
tribution of their cutlery products in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from : 

(1) Using on their products or in advertising any pictorial repre- 
sentation or depiction of the British royal arms or any simulation 
thereof; or otherwise representing, directly or by implication, that 
they are holders of a royal warrant authorizing them to display the 
British royal arms on their products or in their advertising or that. 
cutlery products made in the United States are manufactured in the 
British Isles. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to the respondents Joseph Berger and Edward 
W. Ginsburg. 

It is further ordered, That the allegations of the complaint pertain- 
ing to use in the advertising of the corporate name, “Englishtown Cut- 
lery, Ltd.,” and the word “Englishtown” as a brand or product name 
when used alone or in combination with a circular design depicting 
a coronet or in conjunction with a simulation of a framed portrait 
entitled “Dover” be, and the same are hereby, dismissed without 
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prejudice to the right of the Commission to take such further action 
in the future as the then existing-circumstances may warrant. 

It ts further ordered, That the respondents Englishtown Cutlery, 
Ltd., and Norman J. Mercer shall, within 60 days from the date of 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with this order. 
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LADY CAROLE COATS, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION | 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN ACT 
OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5664. Complaint, June 14, 1949—Decision, Apr. 4, 1950, 


Where a corporation and its president who controlled it and was directly re- 
sponsible for all its acts and practices, engaged in the manufacture for 
introduction into commerce, and in the interstate sale and distribution of 
ladies’ coats which were composed in whole or in part of wool, reprocessed 
wool or reused wool, as defined in the Wool Products Labeling Act of 1939, 
and were thus subject to the provisions of said act and the rules and regula- 
tions promulgated thereunder— 

Sold misbranded coats which were composed (a) in whole of reprocessed or 

' reused wool, (6) in part of such wool and in part of viscose rayon, and (c) 
in part of such wool and in part of cotton, and did not have on or affixed 
thereto the required stamp, tag, label, or other means of identification 
showing the percentage of the total fiber weight of “wool,” “reprocessed 
wool,” “reused wool,” fiber other than wool, and the other information 
called for by said act and rules, but, on the contrary, had affixed thereto. 
stamps, tags, or labels which showed their fiber content as being ‘100% 
wool”: 

Held, That such acts and practices in the manufacture, sale, transportation, and 
distribution in commerce of misbranded wool products, were in violation 
of the provisions of the Wool Products Labeling Act of 1939, and the rules 
and regulations promulgated thereunder, and were to the prejudice and 
injury of the public, and constituted unfair and deceptive acts and practices 
in commerce within the meaning of the Federal Trade Commission Act. | 


Before Mr. John L. Hornor, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. Louis H. Solomon, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission 
having reason to believe that Lady Carole Coats, Inc., a corporation, 
and Max Indig, individually and as an officer of LAdy Carole Coats, 
Inc., hereinafter referred to as respondents, have violated the provi- 
eae of said acts and rules and regulations promulgated under the 
Wool Products Labeling Act of 1939, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
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public interest, hereby issues its complaint, stating its charges in that. 
respect as follows: 

Paracrary 1. Respondent Lady Carole Coats, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of the 
Jaws of the State of New York with its office and principal place of 
business located at 252 West Thirty-eighth Street, New York, N. Y. 

Respondent Max Indig is president of respondent Lady Carole 
Coats, Inc., with his office and principal place of business located at 
252 West Thirty-eighth Street, New York, N. Y. This individual 
dominates the affairs of corporate respondent and is responsible for its 
acts and practices, including those hereinafter referred to. Respond- 
ents Lady Carole Coats, Inc., a corporation, and Max Indig are en- 

gaged in the manufacture for introduction and in the introduction 
' into commerce and in the sale, transportation, and distribution in com- 
merce of wool products as such products are defined in the Wool 
Products Labeling Act of 1939, as “commerce” is defined in said act 
and in the Federal Trade Commission Act. 

Par. 2. Respondents’ said wool products are composed in whole or 
in part of wool, reprocessed wool, or reused wool, as those terms are 
defined in the Wool Products Labeling Act of 1939, and such products 
are subject to the provisions of said act and the rules and regulations 
’ promulgated thereunder. Since January 15, 1941, respondents have 
violated the provisions of said act and said rules and regulations in 
the manufacture for introduction, and in the introduction into com- 
merce and in the sale, transportation, and distribution of said wool 
products in said commerce, by.causing said. wool products to be mis- 
branded within the intent and meaning of said act and said rules and 
regulations. { € . 

Par. 3. Among the wool products manufactured for introduction 
into commerce by respondents and introduced into commerce, sold, 
transported, and distributed in commerce by respondents are ladies’ 
coats. Exemplifying respondents’ practice of violating said act and 
the rules and regulations promulgated thereunder is their misbrand- 
ing of the aforesaid wool products in violation of the provisions of 
said act and the said rules and regulations by failing to affix to said 
wool products a stamp, tag, label, or other means of identification, 
or a substitute in lieu thereof, as provided by said act, showing (a) 
the percentage of the total fiber weight of the wool product, exclusive 
of ornamentation not exceeding five per centum of said total fiber 
weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each 
fiber other than wool where said per centum by weight of such fiber 
was 5 per centum or more, and (5) the aggregate of all other fibers ; 
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(6) the maximum percentage of the total weight of the wool product 
of nonfibrous loading, filling, or adulterating matter; (c) the per- 
centages in words and figures plainly legible by weight of the wool 
content of such wool product where said wool product contains a fiber 
other than wool; (d) the name of the manufacturer of the wool 
product, or the manufacturer’s registered identification number and 
the name of a seller or reseller of the product as provided for in the 
rules and regulations promulgated under such act, or the name of one 
or more persons subject to section 8 of said act mh respect to ueb 
wool product. 

The misbranded wool products referred to above were introduced, 
sold, transported, distributed, delivered for shipment, shipped, and 
erat for sale, in commerce, fe each of the respondents. 

- Par. 4. The aforesaid acts, practices, and methods of the respond- 
ents, as alleged herein, were and are in violation of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated there- 
under, and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission on 
June 14, 1949, issued and subsequently served upon the respondents 
named in the caption hereof its complaint, charging said respondents 
with the use of unfair and deceptive acts and practices in commerce 
in violation of thé provisions of those acts. After the filing of the 
respondents’ answer, testimony, and other evidence in support of and 
in opposition to the allegations of the complaint were introduced 
before a trial examiner of the Commission theretofore designated by 
it, and such testimony and other evidence were duly recorded and 
filed i in the office of the Commission. Thereafter, this proceeding regu- 
larly came on for final hearing before the Commission upon the com- 
plaint, the respondents’ answer thereto, the testimony and other evi- 
dence, the trial examiner’s recommended decision and brief of counsel 
in support of the complaint (no brief having been filed on behalf of 
_the respondents and oral argument not having been requested) ; and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 
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FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Lady Carole Coats, Inc., is a corporation 
organized, existing, and doing business under and by | bee of the laws 
of the State of New York, with its office and principal place of business 
located at 252 West Thirty- -eighth Street, in the city of New York, 
State of New York. Respondent Max Indig is the president of Lady 
Carole Coats, Inc., and as such he dominates and controls and is di- 
rectly responsible for all of the acts and practices of said corporation. 
This respondent also maintains his office and principal place of busi- 
ness at 252 West Thirty-eighth Street, in the city of New York, State 
- of New York. 

Par. 2. The respondents are now, and since April of 1947 they have 
been, engaged in the manufacture and in the sale and distribution in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act and in the Wool Products Labeling Act of 1939, of ladies’ coats. 
The respondents maintain, and at all times mentioned herein they 
have maintained, a regular course of trade in said products in com- 
merce among and between the various States of the United States. 

Par. 3. In the course and conduct of their business, the respondents 
have manufactured for introduction into commerce, and have sold, 
transported, and distributed in commerce, as “commerce” is defined 
in the Federal Trade Commission Act and in the Wool Products Label- 
ing Act of 1939, ladies’ coats composed, in whole or in part, of wool, 
reprocessed wool, or reused wool, as those terms are defined in the 
Wool Products Labeling Act of 1939. Such products were therefore 
“wool products” within the intent and meaning of said act and were 
subject. to the provisions thereof and to the rules and regulations 
promulgated thereunder. 

Some of the coats so manufactured and sold by the respondents 
have been composed in whole of reprocessed wool or reused wool, but 
such coats, when sold and transported in commerce have not had on 
or affixed to them any stamps, tags, labels, or other means of identifi- 
cation, or any substitute therefor, showing them to be composed of 
these materials. On the contrary, these coats have had on or affixed 
to them stamps, tags, or labels showing their fiber content to be 
“100% wool.” 

Other coats so manufactured and sold by the respondents have been 
composed in part of reprocessed wool or reused wool and in part of 
viscose rayon, but these coats, when sold and transported in commerce, 
have not had on or affixed to them any stamps, tags, labels, or other 
means of identification, or any substitute therefor, showing them to 
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be composed of these materials. On the contrary, these coats have had 
on or affixed to them stamps, tags, or labels showing their fiber content 
to be “100% wool.” 

Still other coats so manufactured and sold by the respondents have 
been composed in part of reprocessed wool or reused wool and in part 
of cotton, but these coats, when sold and transported in commerce, 
have not had on or affixed to them any stamps, tags, labels, or other 
means of identification, or any substitute therefor, showing them to 
be composed of these materials. On the contrary, these coats have 
had on or affixed to them stamps, tags, or labels showing their fiber 
content to be “100% wool.” 

Par. 4. The wool products manufactured for introduction into com- 
merce and sold, transported, and distributed in commerce by the re- 
spondents, as aforesaid, have been misbranded within the intent and 
meaning of the Wool Products Labeling Act of 1939 and the rules and 
regulations promulgated thereunder, in that each of said products has 
not had on or affixed to it a stamp, tag, label, or other means of identifi- 
cation, or a substitute therefor, showing (@) the percentage of the total 
fiber weight of said wool product, exclusive of ornamentation not ex- 
ceeding 5 per centum of said total fiber weight, of (1) wool; (2) re- 
processed wool; (3) reused wool; (4) each fiber other than wool where 
said percentage by weight of such fiber was 5 per centum or more; and 
(5) the aggregate of all other fibers; (0) the maximum percentage of 
the total weight of the wool product, of any nonfibrous loading, filling, 
or adulterating matter; or (c) in the case of such wool product con- 
taining a fiber other than wool, the percentages by weight, in words 
and figures plainly legible, of the wool contents thereof. 


CONCLUSION 


The acts and practices of the respondents in the manufacture for in- 
troduction into commerce, and in the sale, transportation, and dis- 
tribution in commerce, of wool products, which were misbranded as 
herein found, were in violation of the provisions of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated there- 
under, and were tothe prejudice and injury of the public and con- 
stituted unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 
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thereto, testimony and other evidence in support of and in opposition 
to the allegations of the complaint introduced before a trial examiner 
of the Commission theretofore duly designated by it, the trial ex- 
aminer’s recommended decision, and brief of counsel in support of 
the complaint (no brief having been filed on behalf of the respondents 
and oral argument not having been requested) ; and the Commission 
having made its findings as to the facts and its conclusion that the 
respondents have violated the provisions of the Wool Products Label- 
ing Act of 1939 and the provisions of the Federal Trade Commission 
Act: 

It is ordered, That the respondent Lady Carole Coats, Inc., a cor- 
poration, and its officers, and the respondent Max Indig, and said re- 
spondents’ agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the manufacture for 
introduction, or introduction, into commerce, or the sale, transporta- 
tion,’ or distribution in commerce, as “commerce” is defined in the 
aforesaid acts, of ladies’ coats which contain, purport to contain, or 
in any way are represented as containing “wool,” “reprocessed wool,” 
or “reused wool,” as those terms are defined in the Wool. Products 
Labeling Act of 1939, or any other wool products, as that term is de- 
fined in said act, do forthwith cease and desist from misbranding such 
products by failing to affix securely to or place on each such product 
a stamp, tag, label, or other means of identification or a substitute 
therefor, showing in a clear and conspicuous manner : 

(A) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 per centum of said fiber 
weight, of (1) wool; (2) reprocessed wool; (3).reused wool; (4) each 
fiber other than wool where said percentage by weight of such fiber is 
5 per centum or more; and (5) the aggregate of all other fibers; 

(B) The maximum percentage of the total weight of such wool 
product, of any nonfibrous loading, filling, or adulterating matter; 

(C) In the case of a wool product containing a fiber other than 
wool, the percentages by weight, in words and figures plainly legible, 
of the wool contents thereof ; 

Provided, That the foregoing shall not be construed to prohibit acts 
permitted by paragraphs (a) and (6) of section 3 of the Wool Prod- 
ucts Labeling Act of 1939; and provided, further, That nothing con- 
tained in this order shall be construed as limiting any applicable 
provision of said act.or of the rules and regulations promulgated 
thereunder. 
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ft is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with said order. 
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In THE MATTER OF 


REXALL DRUG COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5465. Complaint, Oct. 9, 1946—Decision, Apr. 6, 1950 


Where a corporation engaged in the manufacture of drugs, medicines, and other 
preparations and commodities usually sold in the modern drug store, and 
in the interstate sale and distribution thereof through retail stores owned 
and operated by its two wholly owned subsidiaries in many parts of the 
United States, and also through independently owned drug stores which 
secured from it a so-called franchise to operate under its trade name; and 
in supplying to said stores its publication listing its products, together with 
their wholesale prices and a suggested “usual retail price,” and also, in 

' the case of “two-priced” items, a smaller “minimum price”— 

(a) Represented in advertising matter which it prepared and furnished to its 
said stores in connection with its so-called occasional “One-Cent Sales,” 
that two units of the advertised items might be purchased during such sales 
for the prices customarily and usually charged at the stores concerned for 
one unit plus 1 cent, through use of the term “One-Cent Sale” and through 
setting out therein prices of single units of each of the articles included, fol- 
lowed by an offer of two items for 1 cent more than the single unit price, 
and through stating that two items might be had for the price of one, plus 
1 cent; 

The facts being that the prices used by it in said advertising, in the case of its 
“two priced” items, were in all instances the higher or so-called “usual retail 
prices” listed for its products, as distinguished from the ‘minimum prices” ; 
and in the case of its independent stores which adhered to the suggested 
“minimuin prices” during off-sale periods, but sold on the basis of the higher 
or so-called “usual retail prices” during the “one cent sales,” they thereby 
represented to the purchasing publie contrary to fact, that the said higher 
“size” or “value” prices were their prices; and 

Where said corporation, while making its practice, in connection with said “One- 
Cent Sales” of its subsidiary retailers, to refer only to its one-priced items 
in connection with statements of regular prices, and to segregate the two- 
priced items in a blocked-off section under the caption “Mour-Day Specials— 
Not Regular Once-Cent Sales Items,” in conjunction with which said subsidi- 
ary retailers showed “minimum prices” as the regular sale prices, together 
with the prices for which two might be purchased— 

(6) Falsely represented in one instance in which its subsidiary distributor fea- 
tured in an advertisement some of said “Iour-Day Specials’ as “One-Cent 
Sale” items, that two units of the articles were being offered for the price 
customarily charged for one unit plus 1 cent, through representing the so- 
called “usual retail price’ thereof as the regular price, when in fact said 
subsidiary regularly sold such items at the so-called ‘minimum price” be- 
tween sales; 
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With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing publie into the erroneous belief that said representations were 
true, and with result that a substantial number of said public purchased 
substantial quantities of their said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de 
ceptive acts and practices in commerce. 


As respects charges of the complaint which pertained to certain advertising 
representations made by said corporation in connection with so-called 
“Factory-to-You” sales, formerly conducted by the subsidiary retailers and 
independently owned stores involved herein, it appeared that no “Factory- 
to-You” sales had been conducted by them since July 1944, or for more than 
2 years prior to the institution of the instant proceeding, and the Commission 
was of the opinion, in view of their discontinuance of the advertising to 
which such additional charges pertained, and the further fact that they 
had disclaimed any intention of resuming any such advertising, that a de- 
termination of the issues thus raised was not then required in the public 
interest, and such charges were accordingly dismissed without prejudice. 


Before Mr. Abner E. Lipscomb, trial examiner. 

Mr. Robt. N. MacMillen and Mr. Edward F. Downs for the Com- 
mission. 

Mr. William F. Davis, Jr., Mr. Benjamin H. Dorman, and Mr. Rk. F. 
Hallett, of Los Angeles, Calif., and Mr. Richard A. Mahar, of Wash- 
ington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that United-Rexall Drug 
Co., a corporation, Liggett Drug Co., Inc., a corporation, and Owl 
Drug Co., a corporation, hereinafter referred to as respondents, have 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrary 1. Respondent United-Rexall Drug Co. is a corporation, 
organized and existing under the laws of the State of Delaware, with 
its principal place of business at 43 Leon Street, Boston, Mass. Prior 
to about May 1945, this respondent bore the name of, and was known 
as, United Drug Co., Inc. 

This respondent is now, and since about 1928 has been, engaged in 
the manufacture and distribution of drugs, medicines, and other 
preparations and commodities usually sold in the modern drug store. 
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It operates factories at Boston, Mass., and St. Louis, Mo., where 
many of the products sold and distributed by it are made, with 
branches at San Francisco and Los Angeles, Calif.; Atlanta, Ga.; 
Portland, Oreg.; and Pittsburgh, Pa. Other products sold and dis- 
tributed by it are made for it by wholly owned subsidiary manufac- 
turing companies. A part of its retail distribution is through retail 
stores owned and operated by the other two respondents named in 
the caption hereof; the rest of its retail distribution is through inde- 
pendently owned drug stores which secure from this respondent a 
so-called franchise to operate as “Rexall Stores,” and they are so des- 
ignated and so known to the public. 
In the course of its business as aforesaid, respondent sells the prod- 
ucts manufactured by it and by its said wholly owned subsidiary 
manufacturing companies, and pursuant thereto, and as a part of 
such sales, ships, said products from its factories and the factories 
of its said subsidiaries and from its branch places of business and from 
other supply depots to the stores of the other two respondents named 
herein and to the Rexall Stores, many of them located in States of the 
United States other than the points of origin of such shipments. 
Par. 2. Respondent Liggett Drug Co., Inc., is a corporation organ- 
ized and existing under the laws of the State of Delaware, with its 
principal office and place of business at 43 Leon Street, Boston, Mass. ; 
and respondent Owl Drug Co. is a corporation organized and existing 
under the laws of the State of Nevada, with its principal office and 
place of business at 657 Mission Street, San Francisco, Calif. These 
two respondents are now, and since at least the year 1934 have been, 


wholly owned subsidiaries of respondent United-Rexall Drug Co., and . 


respectively own and operate retail drug stores in many localities in 
various States of the United States, 

Par. 3. At various times during each year respondent United- 
Rexall Drug Co. causes its said subsidiary retailers and the Rexall 
Stores, to hold “Factory-to- You Sales,” at which times it is advertised 
and represented to the public that the prices offered during the sales 
are substantially lower than their regular and usual prices. The 
advertisements set out, in juxtaposition, so-called regular or usual 
prices and the special sale prices. 

In the case of many of the stores so advertising, including both 
the Liggett and Owl stores, and the Rexall stores, the prices advertised 
and represented as the regular or usual prices are higher than the 
usual or regular prices in fact, so that the difference between the 
regular or usual prices and the sale prices is not as great as advertised. 


~———— a 


REXALL DRUG CO. BT AL rary) 


TT4 ; Complaint 


Par. 4. For use in connection with the conduct of these sales, re- 
spondent United-Rexall Drug Co. prepares and furnishes to the 
Liggett and Owl companies, and to the Rexall stores, various forms of 
advertising material, such as banners announcing “Factory-to-You 
Sale Now on”; circulars for distribution among prospective customers, 
newspaper mats for display advertising in newspapers; and different 
forms of advertising for display in the stores. In all this advertising 
it is stressed that substantial savings are to be had by reason of the 
“Factory-to- You” element of the sale. 

The two retail subsidiaries of respondent United-Rexall Drug Co. 
and many of the Rexall stores purchase and use the advertising 
material so prepared by this respondent, although some prepare their 
own advertising material. In the latter case, the advertising is of the 
same tenor and embodies the features of the advertising material 
suggested and prepared by respondent United-Rexall Drug Co. 

Excerpts from typical advertisements, disseminated and displayed 
for these Factory-to- You sales, are as follows: / 

Factory-to-You Sale—Millions of people will take advantage of this sale to 
cut down their cost of living. Rexall laboratories produce this finest of quality 


merchandise solely for Rexall Drug Stores * * * 
Naturally the savings of this plan are passed along to the consumer. 


* * * * * * * 
19¢ items 2 for 35¢ 3 for 50¢ during Factory-to-You sale. 
eer * * * * x : * 


Factory-to-You Sale 25¢ size Klenzo Shaving Cream 19¢ 
oS *% * * * * * 


Factory-to-You Sale—Rexall products are shipped from the factory direct. tc 
more than 8,000 Rexall Drug Stores. Many in-between profits are eliminated. 
These big savings are passed along to you every day * * * Extra savings 
during this sale. 

Par. 5. By the use of the advertising matter hereinbefore described, 
by the subsidiary retailers and Rexall Stores, these respondents repre- 
sent to the public that, by reason of the sale being direct from the 
factory to the consumer the consumer buys at the factory price with- 
out the addition of a retailer’s profit. 

In truth and in fact, there is a mark-up by the retail stores which 
adds a profit for them. Further, by reason of the fact that the price 
advertised as the usual or regular price is substantially higher than 
the price at which the store regularly sells during the periods between 
sales, the public is lead to believe that the reduction in price during 
the sales is greater than it is in fact. 

Par. 6. At various times during each year respondent United- 
Rexall Drug Co. causes its said subsidiary retailers and the Rexall 
stores to conduct a so-called “One-Cent Sale,” at which times it is 
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advertised and represented to the public that two units of the items 
advertised may be bought for the “regular” price of one unit, plus 
1 cent. In the case of many of the stores so advertising, the prices 
advertised and represented as the regular prices are higher than the 
prices these stores usually and regularly charge fcr said items, ‘So 
that the price for the two units is, in fact, more than the regular price 
of one unit plus 1 cent. 

Par. 7. For use in connection with the conduct of these “One-Cent 
Sales,” respondent United-Rexall Drug Co. prepares and furnishes 
to its said subsidiary retail companies, and to the Rexall stores, adver- 
tising material similar in form to that furnished in connection with 
the Factory-to- You sales, as above alleged. 

The stores of the two retail subsidiaries and many of the Rexall 
stores purchase and use the advertising material so prepared by this 
respondent, or prepare their own advertising material. In the latter 
case it is of the same tenor and embodies the features of the advertis- 
ing material suggested and prepared by respondent United-Rexall 
Drug Co. 

Following are specimens typical of the representations appearing 
in the advertisements of these 1-cent sales: 

Liggett’s 1¢ Sale. 2 for the price of 1 plus 1¢. Adda penny! 

Get two! Save 48¢. 49¢ Puretest 5-grain aspirin (100 tablets). 

One bottle for regular price. Another for only a penny. Two hundred.tablets 
for 50¢. Ordinarily you pay ninety-eight! 4 days only at this price! 

50¢ After-Shave Lotion 2 for 51¢. 

Par. 8. By use of the advertising matter hereinabove described by 
the subsidiary retailers and Rexall stores, respondents represent to 
the public that two units of the advertised items may be purchased 
for the regular price of one unit plus 1 cent. In truth and in fact, 
in the case of many of the stores the regular and usual selling price 
of these items is not as represented, but is lower, and the difference 
between the regular price and the sale price is not as great as advertised. 

Par. 9. The acts and practices of the respondents in using the 
foregoing false, deceptive, and misleading statements and representa- 
tions have had and now have the capacity and tendency to, and do, 
mislead and deceive a substantial portion of the purchasing public 
into the-erroneous and mistaken belief that said statements and repre- 
sentations were and are true. Asa result of such erroneous and mis- 
taken belief, so induced, a substantial number of the purchasing 
public have purchased substantial quantities of respondents’ said 
products. 


REXALL DRUG CO. ET AL.: 779 
774 Findings 


Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Rerort, Frxprncs as to THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 9, 1946, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents named in the caption hereof, charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of that act. After the filing of joint answer to the 
complaint by the respondents, testimony and other evidence were 
introduced before a trial examiner of the Commission theretofore 
duly designated by it, following which, on October 24, 1949, a stipu- 
lation was entered into upon the record whereby it was stipulated and 
agreed by and between the respondents and counsel supporting the 
complaint that the statement of facts entered upon the record might 
be taken as the facts in this proceeding in lieu of evidence in support 
of the charges stated in the complaint or in opposition thereto, aud 
that the Commission might proceed upon said statement of facts to 
make its report stating its findings as to the facts (including infer- 
ences which it might draw from the said stipulated facts) and its 
conclusion based thereon and enter its order disposing of the proceed- 
ing without the presentation of argument or the filing of briefs. Re- 
spondents expressly waived the filing of a recommended decision by 
the trial examiner. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on said complaint, answer, and stipulation, 
said stipulation having been approved, accepted and filed; and the 
Commission, having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclu- 
sion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Rexall Drug Co., known as United-Rexall 
Drug Co. at the time this proceeding was instituted, and prior thereto 
known as United Drug Co., is a corporation organized and existing 
under the laws of the State of Delaware, with its principal office and 
place of business located at 8480 Beverly Boulevard, Los Angeles, 
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Calif. ‘Since 1928 respondent Rexall Drug Co. has engaged in the 
manufacture and distribution of drugs, medicines, and other prepara- 
tions and commodities usually sold in the modern drug store, some of 
which products are made for it by wholly owned subsidiary manufac- 
turing companies. 

Respondent Liggett Drug Co., Inc., is a corporation organized and 
existing under the laws of the State of Delaware, with its principal 
office and place of business at 71 West Twenty-third Street, New York, 
ANS 

Respondent the Owl Drug Co., named in the complaint as Owl Drug 
Co., is a corporation organized and existing under the laws of the 
State of Nevada, with its principal office and place of business at 8480 
Beverly Boulevard, Los Angeles, Calif. 

Respondents Liggett Drug Co., Inc., and the Owl Drug Co. are now 
and have been since at least the year 1934 wholly owned subsidiaries of 
respondent Rexall Drug Co. and respectively own and operate retail 
drug stores in many localities in various States of the United States. 

Par. 2. A part of the retail distribution of respondent Rexall Drug 
Co. is through the retail stores owned and operated by respondents 
Liggett Drug Co., Inc., and the Owl Drug Co.; the rest of its retail 
distribution is through individually owned drug stores which secure 
from this respondent a so-called franchise to operate as “Rexall Stores” 
and they are so designated and so known to the public. In the course 
of its business as aforesaid, respondent Rexall Drug Co. sells the prod- 
ucts manufactured by it and by its wholly owned subsidiary manufac- 
turing companies, and in making sales thereof ships said products 
from its factories and from the factories of its said subsidiary manu- 
facturers and from its branch places of business and from other supply 
depots to the stores of the other two respondents named herein and to 
the independently owned Rexall stores, many of which subsidiary re- 
tail stores and independently owned Rexall stores ore located in States 
of the United States other than the States from which such shipments 
originate. 

Par. 38. To all Rexall stores respondent Rexall Drug Co. distributes 
a publication called “The Medicine Man,” which lists various prod- 
ucts offered for sale by this respondent, together with the wholesale 
prices and the suggested retail prices of such products. Some of the 
items so listed show two suggested retail prices, one being designated 
therein as the “usual retail price” and the other being designated as 
the “minimum price,” the “usual retail price” being the larger of the 
two. With respect to the said items which hereinafter will be re- 
ferred to as “two-priced” items, some independently owned enfran- 
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chised Rexall stores charge the higher of the two prices, that is, the 
so-called “usual retail price,” at all times for all items except during 
sale periods. Other independently owned enfranchised Rexall stores 
charge the “minimum price” therefor except during sale periods; and 
still other independently owned enfranchised Rexall stores charge 
the “minimum price” for some of such items, the so-called “usual re- 
tail price” for some of such items, and a price in between these two 
for others thereof except during sale periods. Both the independently 
owned Rexall stores and said subsidiary retailers obtain the “usual 
retail price” for those items where the items do not contain two prices 
except during sale periods. Such items will hereinafter be referred 
to as “one-priced”’ items. 

Par. 4. At various times during each year respondent Rexall Drug 
Co. offers to its independently owned Rexall stores an opportunity 
to conduct, and causes its subsidiary retailers to conduct, so-called 
“One-Cent Sales.” At such times, in advertising matter prepared and 
furnished by it to the independently owned Rexall stores, respondent 
Rexall Drug Co. causes prices pertaining to single units of each of the 
articles included to be shown followed immediately in each instance 
by a statement offering two of the items for a price calculated by add- 
ing 1 cent to the price used to designate the single unit, and in such 
advertising it is further stated that two units of the items offered may 
be purchased for the price of one unit plus 1 cent. 

Other advertising prepared and furnished by respondent, Rexall 
Drug Co. to respondents Liggett Drug Co., Inc., and the Owl Drug 
Co. for use in connection with such “One-Cent Sales” contain state- 
ments that the prices used to designate single units of the merchandise 
described as coming within the sale are “regular” prices or values for 

such merchandise and that two of the articles so described may be pur- 
chased for the price of one unit plus 1 cent. 

The stores of the respondents Liggett Drug Co., Inc., and the Owl 
Drug Co. and many of the independently owned Rexall stores have 
purchased and used, and do purchase and use, said advertising material 
as prepared for them by respondent Rexall Drug Co., or have prepared 
their own advertising material in the same tenor and to embody the 
same features as appear in the advertising provided by respondent 
Rexall Drug Co. 

Par. 5. Through the use of the advertising representations herein- 
before described, including the expression “One-Cent Sale,” as used in 
this connection by such subsidiary retailers and the independently 
owned Rexall stores, respondents represent to the public that two units 
of the advertised items may be purchased at retail stores to which said 
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advertising relates during the so-called “One-Cent Sales” for the price 
customarily and usually charged at said stores for one unit plus 1 cent. 

Par. 6. During the sales conducted by the independently owned 
Rexall stores, the prices used in the advertising of respondent Rexall 
Drug Co. to designate the “one-priced” items, previously referred to, 
are in all instances the “usual retail prices.” Inasmuch as the prices 
which are advertised and represented by respondent Rexall Drug Co. 
to be the regular prices for “one-priced” articles included in these sales 
are in fact the customary and usual prices at which such merchandise 
is sold, no challenge is directed in this proceeding to the advertising 
statements pertaining to this category of merchandise. 

In further reference to the sales conducted by the independently 
owned Rexall stores, the prices used in the advertising by respondent 
Rexall Drug Co. to designate the “value” or “size” of the previously 
referred to “two-priced” items are in all instances the higher or so- 
called “usual retail prices” appearing in said respondent’s listing to the 
stores of its products as distinguished from the “minimum prices” ap- 
pearing therein. Those independently owned Rexall stores using the 
advertising prepared by said respondent or advertising similar thereto 
which adhere to the suggested “minimum prices” during off-sale pe- 
riods sell on the basis of the higher or so-called “usual retail prices” 
during the “One-Cent Sales,” and represent to the purchasing public, 
contrary to fact, that the said “size” or “value” prices are the prices at 
which such articles are, by those stores, customarily and usually offered 
for sale and sold.. When furnished for use and used in such circum- 
stances, the Commission concludes that the representations of the re- 
spondent Rexall Drug Co. that two units of the articles offered for sale 
may be purchased for the price customarily and usually charged by 
such stores for one unit plus 1 cent are false and misleading. 

In connection with the sales which respondent Rexall Drug Co. 
causes its subsidiary retailers to conduct, the prices represented as 
regular prices for 1-cent sale items refer in all instances except as here- 
after related to the so-called “one-priced” items and constitute the 
prices at which such articles are customarily offered and sold by said 
subsidiary retailers. The so-called “two-priced” items are not desig- 
nated as “One-Cent Sale” articles, but appear in a blocked-off section 
of the advertisements under the caption “Four Day Specials—Not 
Regular One Cent Sale Items.” In conjunction therewith the said 
subsidiary retailers show the regular sale prices which in all instances 
are the so-called “minimum prices” together with the price for which 
two of them may be purchased. In one instance, however, respondent 
the Owl Drug Co. featured in an advertisement some of said “Four 
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Day Specials” as “One-Cent Sale” items, so that the price relating to 
each in such advertisement which was represented to be the regular 
price was in fact the so-called “usual retail price,” whereas, said 
respondent regularly sold each of these items at the so-called “mini- 
mum price” between sales. Respondents Rexall Drug Co. and the Owl 
Drug Co. falsely represented in such instance that two units of the 
articles were being offered for the price customarily and usually 
charged by the stores for one unit plus 1 cent. 

Par. 7. The acts and practices of the respondents Rexall Drug Co. 
and the Owl Drug Co., in using the foregoing false and misleading 
statements and representations, have had the capacity and tendency to 
mislead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that said statements and representa- 
tions are true. As a result of the erroneous and mistaken belief so 
engendered a substantial number of the purchasing public have pur- 
chased substantial quantities of said respondents’ products. 


CONCLUSION 


The aforesaid acts and practices of the respondents Rexall Drug Co. 
and the Owl Drug Co., as herein found, are all to the prejudice and 
injury of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 

Additional charges of the complaint pertain to certain of the 
advertising representations made by respondents in connection with 
so-called “Factory-to-You” sales formerly conducted by the sub- 
sidiary retailers and independently owned Rexall stores. No “Fac- 

_tory-to- You” sales have been conducted by the respondents, however, 
since July 1944, which is more than 2 years prior to the institution of 
this proceeding. In view of respondents’ dicontinuance of the adver- 
tising to which such additional charges relate and the additional fact 
that they have disclaimed any intention of resuming such advertising, 
the Commission is of the opinion that a determination of the issues 
raised thereby is not at this time required in the public interest, and 
such charges, accordingly, are being dismissed without prejudice. 

It does not appear from the record that the respondent Liggett Drug 
Co., Inc., has participated in the acts and practices found hereinbefore 
to be in violation of the act, and the Commission, therefore, is of the 
opinion that dismissal of the charges in respect to said respondent is 
warranted in the circumstances here. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the joint answer of 
respondents, and upon a stipulation as to the facts entered into between 
respondents and counsel supporting the complaint which provides, 
among other things, that the Commission may proceed upon said 
statement of facts to make its report stating its findings as to the facts 
(including inferences which it may draw from said stipulated facts) 
and its conclusion based thereon and enter its order disposing of the 
proceeding without the presentation of argument or the filing of briefs, 
and which waives the filing of a recommended decision by the trial 
examiner; and the Commission having made its findings as to the 
facts and its conclusion that the respondents Rexall Drug Co. and the 
Owl Drug Co. have violated the provisions of the Federal Trade Com- 
‘mission Act: 

It is ordered, That respondents Rexall Drug Co., a sanpoaagN and 
the Owl Drug Co., a corporation, and their respective officers, agents, 
representatives, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, or distribu- 
tion of drug products or any other articles of merchandise in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

Representing through the use of the term “One-Cent Sale,” or 
words of similar import, or otherwise, that two units of respond- 
ents’ merchandise may be purchased for the price of one unit 
plus one cent, when the price of one unit of said merchandise used in 
said representations is in excess of the price at which one unit of said 
merchandise is customarily and usually sold in the respective stores to 
which the representations relate; or representing in any manner that 
the customary or usual price of respondents’ merchandise at retail 
stores to which the representations relate is in excess of the price at 
which the merchandise is by the respective stores customarily offered 
for sale and sold in the normal course of business. 

It is further ordered, That the charges of the complaint relating to 
the advertising representations made by the respondent Liggett Drug 
Co. in connection with the “One-Cent Sales” conducted by said 
respondent be, and the same hereby are, dismissed. 

It is further ordered, That the charges of the complaint relating to 
certain of the representations used by respondents in the advertising 
of so-called “Factory-to-You” sales be, and the same hereby are dis- 
missed without prejudice to the right of the Commission to institute a 
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new proceeding against the respondents or to take such further or 
other action in the future as may be warranted by the then existing 
circumstances. 

It is further ordered, That the respondents Rexall Drug Co. and the 
Owl Drug Co. shall, within 60 days after service upon them of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with this 
order. 
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In THE MATTER OF 


NORTHWESTERN EXTRACT COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5641. Complaint, Mar. 1, 1949—Decision, Apr. 21, 1950 


Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution of extracts and concentrates, including its “Imitation Grape 
Sparkle Beverage Base No. 179,” to bottlers for their use in the manufacture 
of a soft drink known as “Grape Sparkle”; in advertising said “Grape 
Sparkle” in trade periodicals— 

Represented through the use of said trade name and through such statements 
as “Grape Sparkle Soda” and reference to “Grape Leaf Shaped” decalco- 
manias in color, available for distribution to customers, and through decal- 
comanias transmitted by it to its bottlers for use by them and retailers in 
advertising and promoting the sale of “Grape Sparkle,” bearing the words, 
among others, “Grape Sparkle Soda” printed upon a picturization of a green 
leaf of the grapevine, that the product in question was prepared from the 
fruit or natural juice of the grape; : 

The facts being that while said beverage simulated the odor, appearance, and 

- taste of a grape product, it derived said characteristics chiefly from imita- 
tion ingredients and was an imitation grape product; 

With result of placing in the hands of bottlers and retailers means and instru- 
mentalities through which they might and did represent said product as 
prepared by the use of the fruit or natural juice of the grape; and with 
tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that the representations and depictions in- 
volved therein were true, and thereby induce it to purchase substantial 
quantities of said product: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. William L. Taggart for the Commission. 
Mr. Roy R. Stauff, of Milwaukee, Wis., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Northwestern 
Extract Co., a corporation, hereinafter referred to as respondent, has 
vidlated the provisions of said act, and it appearing to the Commis- 
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sion that a proceeding by it in respect thereof would be in the public 
| interest, hereby issues its complaint stating its charges in that respect 
as follows: 

_ Paragrare 1. Northwestern Extract Co. is a corporation organized 
and existing under and by virtue of the laws of the State of Wisconsin 
with its principal place of business located at 214-216 North Broad- 
way, Milwaukee, Wis. 

Par. 2. Respondent is now and for several years last past has been 
engaged in the manufacture of extracts and concentrates which it sells 
and distributes to bottling plants located in various States of the 
United States. One of said extracts or concentrates is designated by 
it as “Imitation Grape Sparkle Beverage Base No. 179.” Said prod- 
uct is used by bottlers in the manufacture of a soft drink known as 
“Grape Sparkle.” 

Respondent causes its said product when sold to be transported 
from its place of business in the State of Wisconsin to purchasers 
thereof located in various other States. When the soft drink “Grape 
Sparkle” has been prepared by the use of respondent’s said product, 
it is frequently shipped by bottlers to retailers located in States other 
than the State in which such shipments originate. Respondent main- 
tains and has maintained a course of trade in its said extract or 
concentrate between and among the various States of the United States 
and bottlers of the product “Grape Sparkle” maintains and have 
maintained a course of trade in said product between and among the 
various States of the United States. 

Par. 3. In the course and conduct of its business respondent has 
disseminated and has caused the dissemination of various advertise- 
ments concerning the product “Grape Sparkle” made by the use of 
its said concentrate or extract by the United States mails and by vari- 
ous other means in commerce as “commerce” is defined in the Federal 
Trade Commission Act; and respondent has also disseminated and 
has caused the dissemination of advertisements concerning said prod- 
uct “Grape Sparkle” by various means for the purpose of inducing 
and which are likely to induce, directly or indirectly, the purchase of 
said “Grape Sparkle” in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. Among and typical of the advertise- 
ments disseminated and caused to be disseminated as hereinbefore set 
forth is that appearing in the publication, National Bottlers’ Gazette, 
issue of November 1946, a copy of which is as follows: 
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Delicious This New Four-Color Grape 
GRAPE Leaf Shaped Decalcomania, 
SPARKLE size 714’’ X 714”" available 
SODA for your customer’s win- 


dows and back bars. 


A A TASTY, 
NORWESCO ENJOYABLE 
PRODUCT DRINK... 

SPOTLIGHTING 
A TASTY TREAT 
a Proven 


SALES REPEAT 


Outstanding 
Grape 
Flavor 
NORTHWESTERN 


EXTRACT CO. 
Serving Bottlers Since 1906 
214-216 N. Broadway Milwaukee 2, Wis. 


Appearing as part of this advertisement are picturizations of two 
leaves of the grape vine. 

Par. 4. In the course and conduct of its business respondent has also 
transmitted a decalcomania to bottlers buying its product by means 
of the United States mails or in commerce by other means, designed 
and intended to be used and which is used by bottlers and retailers 
in advertising and promoting the sale of “Grape Sparkle.” A copy 
of said decalcomania is as follows: 


Delicious 
GRAPE 
SPARKLH 
SODA 
A A TASTY, 
NORWESCO ENJOYABLE 
PRODUCT DRINK... 


These words are printed upon a picturization of a green leaf of the 
grape vine. ; 

Par. 5. By means of the statements and picturizations set out in 
paragraphs 38 and 4 and the use of the trade name “Grape Sparkle” 
respondent represented and thereby placed in the hands of bottlers 
and retailers means and instrumentalities by and through which they 
may and have represented that the product “Grape Sparkle” is pre- 
pared by the use of the fruit or natural juice of the grape. 
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Par. 6. The aforesaid statements, picturizations, and trade name 
are misleading in material respects and constitute “false advertise- 
ments” as that term is defined in the Federal Trade Commission Act. 
In truth and in fact, “Grape Sparkle,” while simulating the odor, 
appearance, and taste of a product prepared by the use of the fruit or 
natural juice of the grape, derives its odor, appearance, and taste 
chiefly from imitation ingredients and is an imitation grape product. 

Par. 7. The use by the respondent of the aforesaid false advertise- 
ments has the tendency and capacity to mislead a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
the statements, representations, and picturizations contained therein 
are true and cause a portion of the purchasing public to purchase 
substantial quantities of the product “Grape Sparkle” because of such ° 
erroneous and mistaken belief. 

Par. 8. The aforesaid acts and practices of the respondent, as al- 
leged herein, are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce within 
the meaning and intent of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 1, 1949, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Northwestern Extract Co., a corporation, charging said respondent 
with the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of that act. After respondent filed its 
answer to the complaint, a written stipulation was entered into by and 
between the respondent, by its counsel, and Daniel J. Murphy, chief 
of trial division, for the Commission, in which it was stipulated and 
agreed that, subject to the approval of the Commission, the statement 
of facts contained therein may be taken as the facts in this proceeding 
and in lieu of evidence in support of the charges stated in the com- 
plaint or in opposition thereto, and that the Commission may proceed 
upon said statement of facts to make its report stating its findings as 
to the facts (including inferences which it may draw from the said 
stipulated facts) and its conclusion based thereon and enter its order 
disposing of this matter without the presentation of argument or 
the filing of briefs. Thereafter, this proceeding regularly came on for 
final hearing before the Commission on the said complaint, answer, 
and stipulation, said stipulation having been approved, accepted, 
and filed; and the Commission, having duly considered the same and 
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being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paragrary 1. Northwestern Extract Co. is a corporation organized 
and existing under and by virtue of the laws of the State of Wisconsin 
with its principal place of business located at 214-216 North Broad- 
way, Milwaukee, Wis. 

Par. 2. Respondent is now and for several years last past has been 
engaged in the manufacture of extracts and concentrates which it 
sells and distributes to bottling plants located in various States of the 
United States. One of said extracts or concentrates is designated by 
it as “Imitation Grape Sparkle Beverage Base No. 179.” Said prod- 
uct is used by bottlers in the manufacture of a soft-drink food product 
known as “Grape Sparkle.” . 

Respondent causes its said product when sold to be transported from 
its place of business in the State of Wisconsin to purchasers thereof 
located in various other States. Respondent maintains and has main- 
tained a course of trade in its said extract or concentrate between 
and among the various States of the United States, and bottlers of 
the produce “Grape Sparkle” maintain and have maintained a course 
of trade in said product between and among the various States of 
the United States. 

Par. 8. In the course and conduct of its business respondent has 
disseminated and has caused the dissemination of advertisements con- 
cerning the product “Grape Sparkle” made by the use of its said 
concentrate or extract, in commerce as “commerce” is defined in the 
Federal Trade.Commission Act, by way of the following copy in 
the October 1946 and November 1946 trade magazines, “The Ameri- 
can Carbonator & Bottler” and “National Bottler’s Gazette” for the 
purpose of inducing and which were likely to induce, directly or in- 
directly, the purchase of said “Grape Sparkle” in such commerce, to 
wit: 

Delicious This New Four-Color Grape 
GRAPE Leaf Shaped Decaleomania 
SPARKLE size 74%4’’ X 71%"’ available - 


SODA for your customer’s windows 
and back bars. 


A A TASTY 
NORWESCO ENJOYABLE 
PRODUCT DRINK... 
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SPOTLIGHTING 
A TASTY TREAT 
a Proven |. 
SALES REPEAT 


Outstanding 
Grape 
Flavor 
NORTHWESTERN 
EXTRACT CO. 
Serving Bottlers Since 1806 
214-216 N. Broadway Milwaukee 2, Wis. 

Appearing as part of this advertisement are picturizations of two 
leaves of the grape vine. . 

Par. 4. In the course and conduct of its business respondent has 
also transmitted a decalcomania to bottlers buying its product in com- 
merce as “commerce” is defined in the Federal Trade Commission Act, 
designed and intended to be used and which is used by bottlers and 
retailers in advertising and promoting the sale of “Grape Sparkle.” 
A copy of said decalcomania is as follows: 


A Delicious A .TASTY 
NORWESCO GRAPH ENJOYABLE 
PRODUCT SPARKLE DRINK ... 
SODA 
These words are printed upon a picturization of a green leaf of the 


grape vine. 

Par. 5. By means of the statements and picturizations set out in 
paragraphs 3 and 4 and the use of the trade name “Grape Sparkle” 
respondent represented and thereby placed in the hands of bottlers 
and retailers means and instrumentalities by and through which they 
may and have represented that the product “Grape Sparkle” is pre- 
pared by the use of the fruit or natural juice of the grape. 

In truth and in fact, “Grape Sparkle,” while simulating the odor, 
appearance, and taste of a product prepared by the use of the fruit 
or natural juice of the grape, derives its odor, appearance, and taste 
chiefly from imitation ingredients and is an imitation grape product. 
The Commission therefore finds that the aforesaid statements, pic- 
turizations, and trade name are misleading in material respects and 
constitute “false advertisements” as that term is defined in the Federal 
Trade Commission Act. 

Par. 6. The use by the respondent of the aforesaid false advertise- 
ments has the tendency and capacity to mislead a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
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the statements, representations, and picturizations contained therein . 
are true and cause a portion of the purchasing public to purchase 
substantial quantities of the product “Grape Sparkle” because of such 
erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public, and constitute unfair 
and deceptive acts and practices in commerce within the meaning and 
intent of the Federal Trade Commission Act. 

Commissioner Ayres absent. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, and a stipulation as to the facts entered into by and between 
the respondent, by its counsel, and Daniel J. Murphy, Chief of Trial 
Division, for the Commission, in which stipulation the respondent 
waived all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and its 
conclusion that the respondent has violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That respondent, Northwestern Extract Co., a cor- 
poration, and its officers, agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution of its extract or concentrate 
used by bottlers in the manufacture of a soft-drink food product 
known as “Grape Sparkle,” or any other product of substantially 
similar composition or possessing substantially similar properties, do 
forthwith cease and desist from: 

(1) Disseminating or causing to be disseminated any advertise- 
ment, by any means, in commerce, as “commerce” is defined-in the 
Federal Trade Commission Act, which advertisement represents, by 
the use of the words “Grape Sparkle,” or the word “Grape,” or any 
other word or words of similar import or meaning, or in any other 
manner, that said product is prepared from the fruit or natural juice 
of the grape: Provided, however, That the foregoing shall not be con- 
strued to prohibit the use in advertising of the words “Grape Sparkle” 
or the word “Grape” if it is made prominently to appear in said ad- 
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vertising that the product is an imitation, artificially colored and 
flavored. 

(2) Disseminating or causing to be disseminated, by any means, 
any advertisement, for the purpose of inducing or which is likely to’ 
induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of said prod- 
uct, which advertisement contains any representation prohibited in 
paragraph (1) of this order. ; 

It is further ordered, 'That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 

Commissioner Ayres absent. 
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In THE MarrTer OF 


‘HENRY G. PEARL AND MILDRED PEARL, TRADING AS 
PEARL GARMENT CO., MODE CRAFT CO., AND MODE 
CRAFT 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND AN ACT 
OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5489. Complaint, Apr. 1, 1947—Decision, May 10, 1950 


Where three partners engaged in the manufacture and interstate sale and dis- 
tribution of women’s wearing apparel made from fabrics or piece goods, 
which were composed in some cases of 100 percent virgin wool, and in others 
of varying combinations of wool and reused wool and cotton, and were “wool 
products” within the intent and meaning of the Wool Products Labeling Act, 
and subject to its provisions— 

Sold misbranded coats, which, labeled as 100 percent wool, contained only 70 
percent wool and 20 percent reused wool and labels on which, in certain 
instances, contained no reference to the fiber content of the cotton inter- 
lining; and sold wool skirts which did not have on or affixed thereto the 
required stamp, tag, label or other means of identification showing the 
percentage of the total fiber weight of “wool,” “reprocessed wool,” “re-used 
wool,” fiber other than wool, and other information called for by said act 
and rules and regulations promulgated thereunder : 

Held, That such acts and practices were in violation of the provisions of the 
Wool Products Labeling Act of 1989 and said rules and regulations, and 
were to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


Before Mr. William L. Pack, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 
Mr. Isadore H. Hermann, of Camden, N. J., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of thé 
authority vested in it by said acts, the Weiccal Trade Commission, 

having reason to believe that Henry G. Pearl and Mildred Pearl, in- 
cavity and as copartners trading as Pearl Garment Co., Mode 
Craft Co., and Mode Craft, hereinafter referred to as epeneee 
have violated the provisions of said acts, and the rules and regula- 
tions promulgated under the Wool Pees Labeling Act of 1939, 
and it appearing to the Commission that a proceeding by it in respect 
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thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrapn 1. The respondents, Henry G. Pearl and Mildred Pearl, 
are individuals doing business as copartners under the trade names 

of Pearl Garment. Co., Mode Craft Co., and Mode Craft, and have 
their office and seraciohl place of business at 620 Viola Sireet, Cam- 
den, N. J. 

Par. 2. Respondents are engaged in the introduction and manu- 
facture for introduction into commerce and: in the offering for sale, 
sale, transportation, and distribution of wool products, as such prod- 
ucts aredefined in the Wool Products Labeling Act of 1939, in com- 
merce, as “commerce” is defined in said act and in the Federal Trade 
Commission Act. Many of the respondents’ said products are com- 
posed in whole or in part of wool, reprocessed wool, or reused wool 
as those terms are defined in the Wool Products Labeling Act of 1939, 
and such products are subject to the provisions of said act and the 
rules and regulations promulgated thereunder. Since July 15, 1941, 
respondents have violated the provisions of said act and said rules 
and regulations in the introduction and manufacture for introduc- 
tion into commerce, and in the offering for sale, sale, transportation, 
and distribution, of said wool products in said commerce by causing 
said wool products to be misbranded within the intent and meaning 
of said act and the rules and regulations. 

Par. 3. Among the wool products introduced and manufactured 
for introduction into commerce and offered for sale, sold, trans- 
ported, and distributed, in commerce as aforesaid, are ladies’ coats and 
suits. Exemplifying respondents’ practice of violating said act and 
the rules and regulations promulgated thereunder, is their misbrand- 
ing of the aforesaid wool products in violation of the provisions of 
said act and said rules and regulations by failing to affix to said wool 
products a stamp, tag, label, or other means of identification, or a sub- 
stitute in lieu thereof, as provided by said act, showing (a) the per- 
centage of the total fiber weight of the wool product, exclusive of orna- 
mentation not exceeding five per centum of said total fiber weight of 
(1) wool, (2) reprocessed wool, (3) reused wool, (4) each fiber other 
than wool where said percentage by weight of such fiber was five per 
centum or more, and (5) the aggregate of all other fibers; (>) the 
maximum percentage of the total weight of the wool preclace of non- 
fibrous loading, filling or adulterating matter; (c) the percentages in 
words and figures plainly legible by weight of the wool contents of 
such wool product where said wool product contains a fiber other than 


796 - FEDERAL TRADE COMMISSION DECISIONS 
Findings 46 F. T. C. 


wool; (d) the name of the manufacturer of the wool product, or the 
manufacturer’s registered identification number and the name of a 
seller or reseller of the product as provided for in the rules and regu- 
lations promulgated under such act, or the name of one or more per- 
sons subject to section 3 of said act with respect to such wool product. 

Respondents have further violated the said act and the rules and 
regulations promulgated thereunder by their failure to set forth the 
fiber content. of interlinings of their garments. Respondents have 
also violated said act and the rules and regulations promulgated there- 
under by their failure to label the skirts of the suits sold by them, as 
required by said act. . 

Par. 4. The aforesaid acts, practices and methods of respondents. 
as alleged constitute misbranding and were and are in violation of the 
Wool Products Labeling Act of 1939, and the rules and regulations 
promulgated thereunder, and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


Revort, Finpings as ro THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission on 
April 1, 1947, issued and subsequently served upon the respondents 
named in the caption hereof its complaint, charging said respondents 
with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of those acts. After the filing of the 
respondents’ answer and the designation of a trial examiner by the 
Commission, a stipulation of facts in lieu of all other evidence was 
entered into on the record by and between counsel for the respondents 
and counsel in support of the complaint. Thereafter, this proceeding 
regularly came on for final hearing before the Commission upon the 
complaint, the respondents’ answer thereto, the aforesaid stipulation 
of facts, and the trial examiner’s recommended decision (no briefs hav- 
ing been filed and oral argument not having been requested) ; and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its conclu- 
sion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paraorapy 1. The respondents, Henry G. Pearl and Mildred Pearl, 
are individuals who for a number of years immediately preceding Oc- 
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tober 1948 were engaged in business as copartners under the trade 
names Pearl Garment Co., Mode Craft Co., and Mode Craft, their office 
and principal place of business being located at 620 Viola Street, in 
the city of Camden, State of New Jersey. The respondents were 
engaged in the manufacture and in the sale of women’s wearing 
apparel, and they caused their products, when sold, to be shipped from 
their place of business in the State of New Jersey to purchasers thereof 
located in various other States of the United States. 

Par. 2. Many of the respondents’ products so manufactured and 
sold were composed in whole or in part of wool, reprocessed wool, or 
reused wool, as those terms are defined in the Wool Products Labeling 
Act of 1939. Such products were therefore “wool products” within 
the intent and meaning of said act, and were subject to the provisions 
thereof and to the rules and regulations promulgated thereunder. 

Among the fabrics or piece goods used by the respondents in the 
manufacture of the aforesaid products were fabrics or piece goods 
composed of 100 percent virgin wool, while others of such fabrics and 
piece goods contained varying percentages or combinations of wool 
and reused wool and cotton. 

Par. 3. An inspection of 330 of the respondents’ costs which had 
been labeled and sold and distributed in interstate commerce as 100 
percent wool disclosed that these coats actually contained only 70 per- 
cent wool and 30 percent reused wool. This inspection also revealed 
that certain of the coats contained a cotton interlining, but no refer- 
ence to the fiber content of the interlining was made on any of the tags 
or labels affixed by the respondents to these garments. The inspection 
revealed further that the skirts of certain of the suits manufactured 
and sold in commerce by the respondents, and which were composed 
of wool, had no tags or labels affixed thereto disclosing the fiber contents 
of such skirts. 

Par. 4. The wool products manufactured for introduction into com- 
merce and sold, transported and distributed in commerce by the re- 
sponents, as aforesaid, were misbranded within the intent and meaning 
of the Wool Products Labeling Act of 1939 and the rules and regula- 
tions promulgated thereunder, in that each of said products did not 
spondents, as aforesaid, were misbranded within the intent and mean- 
ing of the Wool Products Labeling Act of 1939 and the rules and regu- 
lations promulgated thereunder, in that each of said products did not 
exceeding 5 per centum of said total fiber weight of (1) wool; (2) 
reprocessed wool; (3) reused wool; (4) each fiber other than wool 
where said percentage by weight of such fiber was 5 per centum or 
more; and (5) the aggregate of all other fibers; (6) the maximum 
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percentage of the total weight of the wool product, of any nonfibrous 
loading, filling or adulterating matter ; or (c) in the case of such wool 
product containing a fiber other than wool, the percentages by weight, 
in words and figures plainly legible, of the wool contents thereof. 

Par. 5. The record indicates that the respondents have discontinued 
the practices above referred to and that all of the respondents’ prod- 
ucts are now properly labeled in accordance with the provisions of the 
Wool Products Labeling Act of 1939 and the rules and regulations 
promulgated thereunder. 


CONCLUSION 


The acts and practices of the respondents, as herein found, were in 
violation of the provisions of the Wool Products Labeling Act of 1939 
and the rules and regulations promulgated thereunder, and were to the 
prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 
thereto, a stipulation of facts entered into by and between counsel for 
the respondents and counsel in support of the complaint, and the trial 
examiner’s recommended decision (no briefs having been filed and 
oral argument not having been requested) ; and the Commission hav- 
ing made its findings as to the facts and its conclusion that the respond- 
ents have violated the provisions of the Wool Products Labeling 
Act of 1939 and the provisions of the Federal Trade Commission 
Act: 

It is ordered, That the respondents, Henry G. Pearl and Mildred 
Pearl, individually and as copartners trading under the names Pearl 
Garment Co., Mode Craft Co., and Mode Craft, or trading under any 
other name, and their agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the manu- 
facture for introduction, or introduction, into commerce, or the sale, 
transportation, or distribution in commerce, as “commerce” is defined 
in the aforesaid acts, of women’s coats, suits or other articles of 
wearing apparel, which contain, purport to contain, or in any way 
are represented as containing “wool,” “reprocessed wool” or “reused 
wool,” as those terms are defined in the Wool Products Labeling Act 
of 1939, do forthwith cease and desist from misbranding such prod- 
ucts by failing to securely affix to or place on each of such products 
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a stamp, tag, label, or other means of identification, or a substitute 
therefor, showing in a clear and conspicuous manner: 

(A) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 per centum of said total 
fiber weight, of (1) wool; (2) reprocessed wool; (3) reused wool; 
(4) each fiber other than wool where said percentage by weight of 
such fiber is 5 per-centum or more; and (5) the aggregate of all other 
fibers ; 

(B) The maximum percentage of the total weight of such wool 
product, of any nonfibrous loading, filling, or adulterating matter; 

(C) Inthe case of a wool product containing a fiber other than wool, 
the percentages by weight, in words and figures plainly legible, of 
the wool contents thereof; . é 

Provided, That the foregoing shall not be construed to prohibit 
acts permitted by paragraphs (a) and (b) of section 3 of the Wool 
Products Labeling Act of 1939; And provided, further, That nothing 
_ contained in this order shall be construed as limiting any applicable 
provision of said act or the rules and regulations promulgated there- 
under. 

It is further ordered, That the respondents shall, within 60. days 
after services upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with said order. 
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In THe Marrer or 


ALEXANDER CONN AND LIONEL CONN DOING BUSI- 
NESS AS CONN’S CLOTHIERS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND AN ACT 
OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5716. Complaint, Dec. 2, 1949—Decision, May 10, 1950 


Where two individuals engaged in selling to the general public from their store, 
wool products composed in whole or in part of “wool,” “reprocessed wool,” 
or “reused wool” as defined in the Wool Products Labeling Act, including 
men’s wearing apparel and other garments which they purchased from 
manufacturers both in other States and their own, and which they sold to 
purchasers in other States— 

(a) Sold some of the aforesaid wool products which were misbranded in vio- 
lation of the Wool Products Labeling Act and the rules and regulations pro- 
mulgated thereunder, in that there was not affixed to them the required 
stamp, tag, label, or other means of identification showing the percentage 
of wool and nonwool fiber and aggregate, including filling or adulterating 
matter, and identification of the manufacturer or seller; and 

With intent to violate said act and rules, etc., removed and mutilated and 

caused and participated in the removal and mutilation, after receipt of prod- 

ucts concerned and prior to their offer or sale, of such stamps, ete., which 
had been affixed to said wool products by the manufacturer or other au- 
thorized person, and did not replace them with substitute stamps, etc.; 

With the result that the products concerned, when offered and sold by them 
to the general public, did not have affixed thereto stamps, etc., containing 
the information required by law: . 

Held, That said acts, practices, and methods, under the circumstances set forth, 
were in violation of said Wool Products Labeling Act and rules and regu- 
lations promulgated thereunder, and constituted unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


Mr. DeWitt T. Puckett for the Commission. 
Spengler, Nathanson, Hebenstreit & Heyman, of Toledo, Ohio, for 
respondents. ~ 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that Alexander Conn and Lionel Conn, doing 
business as Conn’s Clothiers, hereinafter referred to as respondents, 
have violated the provisions of said Acts and the rules and regulations 
promulgated under the Wool Products Labeling Act of 1939, and it 
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appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Pigxinenis 1. Respondents, Alexander Conn and Lionel Geeks doing 

business as Conn’s Clothiers, have their place of business at 242 South 
Saginaw Street, Flint, Mich. They are engaged in the sale of men’s 
wearing apparel. 
Par. 2. Respondents are now and for several years last past have 
been operating a store at the aforesaid address, selling to the general 
public wool products, as such products are defined in the Wool Prod- 
ucts Labeling Act of 1939, in that said products are composed in whole 
or in part of wool, reprocessed wool or reused wool, as those terms are 
defined in said act. 

Par. 8. During all the time aforementioned, the respondents have 
purchased and are now purchasing said wool products from various 
manufacturers located in States other than the State of Michigan, 
and have caused and are now causing such products to be transported 
in commerce through regular and continuous channels of trade in 
which such products through respondents reach the ultimate purchaser- 
consumer in a State other than the State of manufacture or first intro- 
duction into such commerce. Respondents also purchase said products 
from various manufacturers located in the State of Michigan who 
manufacture such products for introduction into said commerce. 

Said wool products transported in commerce as aforesaid and said 
wool products manufactured for introduction into said commerce are 
thereafter offered for sale and sold by respondents to the general public 
at their said place of business. Said products are offered for sale and 
some are sold to purchasers residing in States other than the State of 
Michigan and shipped to said purchasers at their respective points of 
residence from respondents’ place of business in Flint, Mich. 

Par. 4. Among the wool products purchased and transported in 
commerce as aforesaid and also among the wool products manufactured 
for introduction into said commerce and thereafter offered for sale 
and sold by respondents as aforesaid since July 15, 1941, were men’s 
wearing apparel and other garments. AJl of said wool products pur- 
chased and transported in commerce as aforesaid, and all of said wool 
products manufactured for introduction into said commerce, were sub- 
ject to the provisions of the Wool Products Labeling Act of 1939 and 
the rules and regulations promulgated thereunder. 

Par. 5. Some of the aforesaid wool products were misbranded within 
the intent and meaning of the Wool Products Labeling Act of 1939 and 
the rules and regulations promulgated thereunder when offered for 
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sale and sold by respondents, in that said products, when offered for 
sale and sold by respondents, did not have affixed thereto a stamp, tag, 
label, or other means of identification showing (a) the percentage of 
' the total fiber weight of the wool product, exclusive of ornamentation, 
not exceeding 5 per centum of said total fiber weight, of (1) wool, (2) 
reprocessed wool, (3) reused wool, (4) each fiber other than wool where 
said percentage by weight of such fiber was 5 per centum or more, and 
(5) the aggregate of all other fibers; () the maximum percentage of 
the total weight of the wool product of nonfibrous loading, filling or 
adulterating matter; (¢) the name of the manufacturer of the wool 
product, or the manufacturer’s registered identification number and 
the name of a subsequent seller or reseller of the product, as provided 
for in the rules and regulations promulgated under such act, or the 
name of one or more persons subject to section 3 of said act with 
respect to such wool product; (d) the percentage in words and figures 
plainly legible, by weight of the wool contents of said wool product 
where said wool product contained a fiber other than wool. 

Par. 6. The aforesaid wool products, when received by respondents 
at their said place of business, had affixed thereto stamps, tags, labels, 
or other means of identification purporting to contain the information 
required by the Wool Products Labeling Act of 1939. After said wool 
products were delivered to the respondents at their said store and place 
of business as aforesaid, and before said wool products were offered 
for sale or sold by respondents to the general public, said respondents, 
with intent to violate the provisions of the Wool Products Labeling Act 
of 1939 and the rules and regulations promulgated thereunder, did mu- 
tilate, and participate in and cause the mutilation of, the stamps, tags, 
labels, or other means of identification which purported to contain the 
information required by the provisions of said act and said rules and 
regulations affixed to said wool products by the manufacturer thereof 
or by some person authorized or required by said Act to affix such 
stamps, tags, labels, or other means of identification to said wool 
products. 

Par. 7. Said respondents did not replace said stamps, tags, labels, 
or other means of identification with substitute stamps, tags, labels, 
or other means of identification containing the information required 
under the provisions of the Wool Products Labeling Act of 1939-and 
the rules and regulations thereunder. As a result of respondents’ 
said acts and practices in mutilating said stamps, tags, labels, or other 
means of identification affixed to said wool products, said wool prod- 
ucts, when offered for sale and sold by respondents to the general 
public at their said store and place of business, did not have affixed 
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thereto stamps, tags, labels, or other means of identification containing 
the information required by said act and said Rules and Regulations. 

Par. 8. The aforesaid acts, practices, and methods of the respond- 
ents, as herein alleged, were and are in violation of the Wool Products 
Labeling Act of 1939, and the rules and regulations promulgated 
thereunder, and constitute unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Finpines as To THe Facrs, AND Orprr 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission on December 2, 1949, issued and thereafter served upon the 
respondents, Alexander Conn and Lionel Conn, individuals trading 
as Conn’s Clothiers, its complaint in this proceeding, charging said 
respondents with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of those acts. On Decem- 
ber 23, 1949; the respondents filed their answer to said complaint, but 

on February 9, 1950, they filed a motion to be permitted to withdraw 
said original answer and in lieu thereof to substitute an answer dated 
January 10, 1950, which was annexed to said motion, and on February 
9, 1950, the substitute answer was received and filed. In said substitute 
answer the respondents, for the purposes of this proceeding, admitted 
all of the material allegations of fact set forth in the complaint and 
waived all intervening procedure and further hearing as‘to said facts. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the complaint of the Commission and the respond- 
ents’ substitute answer thereto; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that the proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondents, Alexander Conn and Lionel Conn, are 
individuals trading and doing business as Conn’s Clothiers, with their 
place of business located at 242 South Saginaw Street, in the city of 
Flint, State of Michigan. 

Par. 2. Respondents are now and for several years past have 
been operating a store at the aforesaid address selling to the general 
public “wool products,” as such products are defined in the Wool 
Products Labeling Act of 1939, in that said products are composed in 


854502—52——54 


\ 


804 FEDERAL TRADE COMMISSION DECISIONS 
Findings 46 F. T.C. 


whole or in part of “wool,” “reprocessed wool” or “reused wool,” as 
those terms are defined in said act. 

Par. 3. During all of the time mentioned herein, respondents have 
purchased and are now purchasing said wool products from various 
manufacturers located in States other than the State of Michigan, and 
they have caused and are now causing such products to be transported 
in commerce through regular and continuous channels of trade in 
which such products through the respondents reach the ultimate pur- 
chasers in States other than the State of manufacture or the State 
where such products were first introduced into commerce. Respond- 
ents also purchase some of said wool products from various manufac- 
turers located in the State of Michigan who manufacture such products 
for introduction into commerce. 

The wool products transported in commerce and manufactured for 
introduction into commerce, as aforesaid, are thereafter offered for 
sale and sold by the respondents to the general public at their place 
of business in the city of Flint, State of Michigan. Such products 
are offered for sale and some are sold to purchasers residing in States 
other than the State of Michigan, and when so sold are shipped to said 
purchasers at their respective points of residence from respondents’ 
place of business in Flint, Mich. 

Par. 4. Among the wool products purchased and transported in 
commerce and manufactured for introduction into commerce and 
thereafter offered for sale and sold in commerce by respondents, as 
aforesaid, since July 15, 1941, have been men’s wearing apparel and 
other garments. All of said wool products have been subject to the 
provisions of the Wool Products Labeling Act of 1939 and the rules 
and regulations promulgated thereunder. 

Par. 5. Some of the aforesaid wool products, when offered for sale 
and sold by respondents, have been misbranded within the intent and 
meaning of the Wool Products Labeling Act of 1939 and the rules and 
regulations promulgated thereunder, in that said products did not 
have on or affixed to them a stamp, tag, label, or other means of identi- 
fication, or a substitute therefor, showing (a) the percentage of the 
total fiber weight of the wool products, exclusive of ornamentation 
not exceeding 5 per centum of said total fiber weight, of (1) wool; 
(2) reprocessed wool; (3) reused wool; (4) each fiber other than wool 
where said percentage by weight of such fiber was 5 per centum or 
more; and (5) the aggregate of all other fibers; (b) the maximum 
percentage of the total weight of such wool product of any nonfibrous 
loading, filling, or adulterating matter; (c) the name or registered 
identification number of the manufacturer of the wool product or of 
one or more persons introducing such wool product into commerce, or 
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engaged in the sale, transportation or distribution thereof in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1929; (d) the percentage, in 
words and figures plainly legible, by weight of the wool content of 


said wool product where it contained a fiber other than wool. 


Paz. 6. The aforesaid wool products, when received by respondents 
at their place of business, had affixed to them stamps, tags, labels, or 
other means of identification, purporting to contain the information re- 
quired. by the Wool Products Labeling Act of 1939. After such 
products were delivered to respondents and before they were offered 
for sale or sold by respondents to the general public, respondents, with 
intent to violate the provisions of the Wool Products Labeling Act of 
1939 and the rules and regulations promuigated thereunder, did muti- 
late, participate in and cause the mutilation of the stamps, tags, labels, 
or other means of identification which purported to contain the in- 
formation required by the provisions of said act and said rules and 
regulations affixed to such products by the manufacturer thereof or by 
some person authorized or required by said act to affix such stamps, ~ 
tags, labels, or other means of identification to said products. 

Par. 7. Respondents did not replace said stamps, tags, labels, or 
other means of identification, with substitute stamps, tags, labels, or 
other means of identification, containing the information required 
under the provisions of the Wool Products Labeling Act of 1939 and 
the rules and regulations promulgated thereunder. As a result of re- 
spondents’ mutilation of said stamps, tags, labels, or other means of 
identification affixed to said wool products, such products, when offered 
for sale and sold by the respondents to the general public, did not have 
on or affixed to them stamps, tags, labels, or other means of identifica- 
tion, containing the information required by said act and the rules and 
regulations promulgated thereunder. 


CONCLUSION 


- The aforesaid acts, practices, and methods of respondents as herein 
found were and are in violation of the Wool Products Labeling Act of 
1939 and the rules and regulations promulgated thereunder, and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


“This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of the respondents, in which answer said respondents admitted all of 
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the material allegations of fact set forth in said complaint and.waived 
all intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and its conclusion 
that the respondents have violated the provisions of the Federal Trade 
Commission Act and the Wool Products Labeling Act of 1939: 

It is ordered, That the respondents, Alexander Conn and Lionel 
Conn, individually and trading as Conn’s Clothiers, or trading under 
any other name, jointly or severally, and their agents, representatives, 
and employees, directly or through any corporate or other device, in 
connection with the introduction into commerce or the sale, transpor- 
tation or distribution in commerce, as “commerce” is defined in fhe 
aforesaid acts, of men’s wearing apparel or any other “wool products,” 
as such products are defined in and subject to the Wool Products Label- 
ing Act of 1939, which contain, purport to contain, or in any way are 
represented as containing “wool,” “reprocessed wool,” or “reused wool,” 
as those terms are defined in said act, do forthwith cease and desist 
from misbranding such products by failing to affix securely to, or 
place on, such products a stamp, tag, label, or other means of identifi- 
cation, showing in a clear and conspicuous manner : 

(a) The percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding 5 per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is 5 per centum or more, and (5) the aggregate of all other fibers. 

(6) The maximum percentage of the total weight of such wool 
products of any nonfibrous loading, filling, or adulterating matter. 

(c) The name or registered identification number of the manufac- 
turer of such wool products or of one or more persons introducing such 
wool products into commerce, or engaged in the sale, transportation, 
or distribution thereof in commerce, as “commerce” is defined in the 
Federal Trade Commission Act and the Wool Products Labeling Act 
of 1939. 

(d) In the case of a wool product containing a fiber other than 
wool, the percentages, by weight, in words and figures plainly legible, 
of the wool contents thereof. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939; 
And provided, further, That nothing contained in this order shall be 
construed as limiting any applicable provision of said act or the rules 
and regulations promulgated thereunder. 
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It is further ordered, That said respondents and their agents, repre- 
sentatives, and employees, directly or through any corporate or other 
device, in connection with the purchase, offering for sale, sale or dis- 
tribution of men’s wearing apparel or any other “wool products,” as 
such products are defined in and subject to the Wool Products Labeling 
Act of 1939, do forthwith cease and desist from causing or participat- 
ing in the mutilation of any stamp, tag, label, or other means of 
identification, affixed to any such “wool product” pursuant to the 
provisions of the Wool Products Labeling Act of 1939, with intent to 
violate the provisions of said act, and which stamp, tag, label, or other 
means of identification purports to contain all or any part of the infor- 
mation required by said act. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTER OF 


JACOB COLON AND EVELYN COLON, TRADING AS E. & J. 
DISTRIBUTING CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5868. Complaint, Aug. 18, 1945—Decision, May 15, 1950 


Where two individuals engaged in the competitive interstate sale and distribution 
of household merchandise, novelties, toiletries, and other articles; in pro- 
moting the sale of their products— 

Distributed to prospective sales representatives throughout the United States 
advertising or sales circulars which contained pictorial and descriptive 
matter with respect to certain articles offered by them as compensation for 
the sale of their products, and depictions and descriptive matter as to articles 
offered for sale, and included also a list of items and the prices thereof, and 
adjacent thereto a pull card for use in accordance with a plan whereby the 
legend concealed under the tab selected and pulled by the customer deter- 
mined the price he paid and the article he received ; and the sales representa- 
tive or operator collected and remitted the amounts thus called for; dis- 
tributed to his customers the merchandise thus secured by them; and was 
compensated in merchandise or cash; and thereby, 

Supplied to and placed in the hands of others the means of conducting lotteries 
in the sale of their merchandise through the aforesaid typical scheme, through 
which there was determined by the fortune of the draw which article each 
purchaser received and the amount of money he was required to pay, and 
whether he received an article which was of appreciable utility or value to 
him or met with his desires for other reasons; contrary to an established 
public policy of the United States Government ; 

With the result that many persons were attracted by their sales methods and by 
the element of chance involved therein, and were induced thereby to buy and 
sell said merchandise in preference to that offered and sold by competitors 
who do not use such or any equivalent methods; and with tendency and 
capacity to divert trade in commerce unfairly from aforesaid competitors: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and their competitors, and con- 
stituted unfair methods of competition in commerce and unfair acts and 
practices therein. 


As respects the fact that the pull tab device involved in the foregoing proceeding 
- contained a “notice to purchasers,” which advised them that the price of an 
article was printed on the back of each slip and that they were privileged, if 
they wished to buy the article, to pay the holder of the book the price shown, 
and that they were not required to buy the article if they did not want it, it 
appearing that said notice was not ordinarily called to the attention of 

the prospective purchaser by the sales representative; that the successful 
operation of the sales plan was dependent upon the ability of the representa- 
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tive to sell all the articles listed; that only in special cases were partial 
orders forwarded and that no instance appeared in which a person who 
pulled one of the tabs refused to accept or pay for the merchandise designated 
thereon ; and that respondent’s instructions to representatives contained no 
provision for such a contingency, but, on the contrary, contemplated that all 
of the articles listed should be sold; 

The Commission found as a practical matter that the so-called notice to pur- 
chasers had no substantial effect upon the operation of the sales plan and 
did not serve to remove the lottery element from their sales method, 


Before Mr. James A. Purcell, trial examiner. 

Mr. J. W. Brookfield, Jr., for the Commission. 

Mr, Armen D. Anderson, Jr., and Mr. Arthur D. Herrick, of New 
York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Jacob Colon and 
Evelyn Colon, individuals, and trading as E. & J. Distributing Co., 
hereinafter referred to as respondents, have violated the provisions of 
said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the interest of the public, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrapy 1. Respondents, Jacob Colon and Evelyn Colon, are 
individuals trading and doing business as E. & J. Distributing Co., 
with their office and principal place of business located at 313-15 East 
Thirteenth Street in the city of New York, N. Y. The respondents are 
now, and for more than 1 year last past have been, engaged in the sale 
and distribution of household merchandise, novelties, and other 
articles of merchandise in commerce between and among the various 
States of the United States and in the Disirict of Columbia. Respond- 
ents cause and have caused said merchandise, when sold, to be shipped 
and transported from their place of business in the State of New York 
to purchasers thereof at their respective points of location in various 
States of the United States other than New York, and in the District 
of Columbia. There is now, and has been for more than 1 year last 
past, a course of trade by respondents in such merchandise in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

In the course and conduct of their said business, respondents are 
and have been in competition with other individuals and firms and 
with corporations engaged in the sale and distribution of similar 
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articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, respondents sell and distribute said articles of 
merchandise by means of a game of chance, gift enterprise, or lottery 
scheme. Respondents cause to be distributed to representatives and 
salesmen and prospective representatives and salesmen certain adver- 
tising literature including a sales circular. Respondents’ merchan- 
dise is distributed to the purchasers thereof in the following manner: 

A portion of said sales circular consists of a list on which there are 
designated a number of items of merchandise and the prices thereof. 
Adjacent to the list is printed and set out a device commonly called a 
pull card. Said pull card consists of a number of tabs, under each of 
which is concealed the name of an article of merchandise and the price 
thereof. The name of the article of merchandise and the price thereof 
are so concealed that purchasers, or prospective purchasers, of the 
tabs or chances are unable to ascertain which article of merchandise 
they are to receive or the price which they are to pay until after the 
tab is separated from the card. When a purchaser has detached the 
tab and learned what article of merchandise he is to receive and the 
price thereof, his name is written on the list opposite the named 
article of merchandise. Some of said articles of merchandise have 
purported and represented retail values greater than the prices desig- 
nated for them, but are distributed to the consumer for the price 
designated on the tab which he pulls. The apparent greater values 
of some of said articles induces members of the purchasing public to 
purchase the tabs or chances in the hope that they will receive articles 
of merchandise of far greater value than the designated prices to be 
paid for same. The fact as to whether a purchaser of one of said 
pull card tabs receives an article of greater value than the price desig- 
nated for same on such tab, which of said articles of merchandise a 
purchaser is to receive, and the amount of money which a purchaser 
is required to pay, are determined wholly by lot or chance. 

When the person or representative operating the pull card has suc- 
ceeded in selling all of the tabs or chances, collected the amounts 
called for, and remitted the same sums to the respondents, the said 
respondents thereupon ship to said representative the merchandise 
designated on said card, together with a premium for the representa- 
tive as compensation for operating the pull card and selling the said 
merchandise. Said operator delivers the merchandise to the pur- 
chasers of tabs from said pull cards in accordance with the list filled 
out when the tabs were detached from the pull card. 


: 
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Respondents sell and distribute various assortments of said mer- 
chandise and furnish various pull cards for use in the sale and distri- 
bution of such merchandise by means of a game of chance, gift enter- 
prise, or lottery scheme. Such plans or methods vary in detail, but 
the above-described plan or method is illustrative of the principle 
involved. 

Par. 3. The persons to whom respondents furnish the said pull 
cards use the same in purchasing, selling, and distributing respondents’ 
merchandise in accordance with the aforesaid sales plan. Respondents 
thus supply to and place in the hands of others the means of conducting 
lotteries in the sale of their merchandise in accordance with the sales 
plan hereinabove set forth. The use by respondents of said method in 
the sale of their merchandise and the sale of such merchandise by and 
through the use thereof and by the aid of said method is a practice 
of a sort which is contrary to an established public policy of the 
Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance, or the sale of a 
chance to procure an article of merchandise at a price less than the 
apparent normal retail price thereof. Many persons, firms, and cor- 
porations who sell or distribute merchandise in commerce in competi- 
tion with the respondents, as above described, and are thereby induced 
to buy and sell respondents’ merchandise in preference to merchandise 
cffered for sale and sold by said competitors of respondents who do not 
use the same or an equivalent method. The use of said methods by 
respondents, because of said game of chance, has the tendency and 
capacity to unfairly divert trade in commerce between and among the 
various States of the United States and in the District of Columbia 
to respondents from the said competitors who do not use the same or 
equivalent methods. 

Par. 5. The aforesaid acts and practices of respondents.as. herein 
alleged are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 18, 1945, issued and sub- 
sequently served its complaint in this proceeding upon the respondents, 
Jacob Colon and Evelyn Colon, individuals trading as KE. & J. Distrib- 
uting Co., charging said respondents with the use of unfair methods 
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of competition in commerce and unfair and deceptive acts and prac- 
tices in commerce, in violation of the provisions of that act. After the 
filing by respondents of their joint answer to the complaint, testimony 


and other evidence in support of and in opposition to the allegations — 


of the complaint were introduced before a trial examiner of the Com- 
mission theretofore designated by it, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the complaint, respondents’ answer thereto, testi- 
mony, and other evidence, recommended decision of the trial examiner, 
briefs in support of the complaint and in opposition thereto, and oral 
arguments; and the Commission, having duly cousidered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the inborest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondents, Jacob Colon and Evelyn Colon, are in- 
dividuals trading and doing business as E. & J. Distributing Co., with 
their office and principal place of business located at 313-315 East 
Thirteenth Street in the city of New York, N. Y. 

Par. 2. The respondents are now, and for more than 1 year last past 
have been, engaged in the sale and distribution of household mer- 
chandise, novelties, toiletries, and other articles of merchandise, in 
commerce between and among the various States of the United States 
and in the District of Columbia, and have caused said merchandise, 
when sold, to be shipped and transported from their place of business 
in the State of New York to purchasers thereof at their respective 
points of location in various States of the United States other than 
New York, and in the District of Columbia. 

Par. 8. In the course and conduct of their business respondents 
are, and have been, in competition with other individuals, firms, and 
corporations engaged in the sale of similar articles of merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 4. In promoting the sale of their merchandise respondents have 
distributed advertising or sales circulars to prospective sales repre- 
sentatives located at various points throughout the United States. 
These circulars contain pictorial representations and descriptive mat- 
ter with respect to certain articles of merchandise offered by respond- 
ents as compensation for the sale of their products and also pictorial 
representations and descriptive matter as to certain of the articles of 
merchandise offered for sale. 
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A portion of said sales circular consists of a list in which there are 
designated a number of items of merchandise and the prices thereof. 
Adjacent to the list is printed and set out a device commonly called a 
pull card, consisting of a number of tabs under each of which are con- 
cealed the name of an article of merchandise and the price thereof. 
The name of the article of merchandise and its price are so concealed 
that purchasers or prospective purchasers of the tabs or chances are 
unable to ascertain which article of merchandise they are to receive 
and the price which they are to pay, until after the tab is separated 
from the card. When a purchaser has detached a tab from such pull 
card and learned what article of merchandise he is to receive and the 
price thereof, his name is written on the list opposite the named article 
of merchandise. , 

When the person or representative operating the pull card has suc- 
ceeded in selling all the tabs or chances, collected the amounts called 
for and remitted the same sums to the respondents, respondents there- 
upon ship to such representative the merchandise designated on the 
card, together with a premium or premiums for the representative 
as compensation for operating the pull card and selling the merchan- 
dise. If the representative so desires, he is permitted to deduct from 
the amount of money remitted a special cash premium in lieu of the 
merchandise premium. The operator then delivers the merchandise to 
purchasers of the tabs in accordance with the list which was filled out 
at the time the tabs were detached by the purchasers. 

Par. 5. The particular article of merchandise each purchaser is to 
receive and the amount of money which he is required to pay are de- 
termined wholly by a game of chance, and whether the purchaser re- 
ceives an article which is of appreciable utility or value to him, or 
meets with his desires for other reasons, depends on the fortune of 
the draw. Respondents sell and distribute various assortments of 
merchandise and furnish pull cards varying in detail for use in the 
sale and distribution of their merchandise by means of a game of 
chance, gift enterprise, or lottery scheme, but the foregoing is illus- 
trative of the principle involved. 

The persons to whom respondents furnish the pull cards use the 
same in purchasing, selling, and distributing respondents’ merchan- 
dise in accordance with the aforesaid sales plan. Respondents thus 
supply to and place in the hands of others the means of conducting 
lotteries in the sale of their merchandise, and the sale of such merchan- 
dise by and through the use thereof and by the aid of such method is 
a practice of a sort which is contrary to an established public policy 
of the Government of the United States. 
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Par. 6. In connection with the pull tab device, the following read- 
ing matter appears: . 

NOTICE TO PURCHASERS—On the back of each slip is printed the price of 
an article. If after deliberation you decide that you want to buy the article pay 
the ‘holder of this bock the price shown on the slip. If you do not want the 
article you need not buy it. 

The Commission finds, however, that despite this notice the articles 
of merchandise in fact are sold and distributed by means of the pull- 
card device in accordance with the sales plan described in paragraph 
4 hereof. The record indicates that the notice is not ordinarily called 
to the attention of the prospective purchaser by the sales representa- 
tive. Moreover, the successful operation of the sales plan is dependent 
upon the ability of the representative to sell all the articles listed inas- 
much as it makes possible remittance of the required amount to re- 
spondents in order to obtain the merchandise purchased and in order 
for the operator to obtain the premium for the sale of the merchan- 
dise. It is only in exceptional cases that partial orders are forwarded 
to respondents. 

The record discloses no instance in which a person who pulled one 
of the tabs from the card has refused to accept or pay for the mer- 
chandise designated on the tab. Moreover, in respondents’ instructions 
to the representative which appear in the circular there is no direction 
as to what should be done in the event all articles of merchandise are 
not sold. The circular likewise omits any information as to the 
premium or compensation which may be obtained by the representative 
in the event of refusal on the part of any purchaser to accept the 
article listed on the tab pulled by such purchaser. 

It is apparent from the instructions that the plan contemplates that 


all of the articles listed are to be sold. For example, the instructions 
contain the following: 


THESE ARE THE THREE EASY STEPS TO YOUR AWARD: 


1. Sell to your friends, relatives and neighbors the 24 articles of merchandise 
listed on this catalog. 

They will be glad to buy one or more of the articles. The name and price of 
the article is printed plainly on each slip. 

2. Collect the purchase price of each article from your friends. Prices range 
from 9¢ to 48¢, none higher. When all 24 articles are sold, and money is collected 
by you, follow step number three. 

3. Send us your money order and order, advising premium you have selected. 
Detach and fill out order blank, mail it to us with the $10.18 you havi: collected 
plus whatever extra charge on premium you have selected. 
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The part of the circular designed to be detached for use by the repre- 
Sentative as an order blank reads, in part: 

After you have sold the 24 articles of merchandise and collected $10.18 fill out 
this order blank, stating the correct number of premium you haye selected. Also 
print your name and address plainly, and mail it to us. 

The E. & J. Distributing Co., 313-15 E. 18th St., New York 3, N. Y. 

GENTLEMEN : Please ship at once all charges prepaid, the 24 articles of merchan- 
dise I sold amounting to $10.18 and one of the valuable premiums. 

The Commission therefore finds that as a practical matter the so- 

_ called notice to purchasers has no substantial effect upon the operation 
_ of the sales plan and that it does not serve to remove the lottery element 
_ from respondents’ sales method. 
_ Par. 7. Among the individuals, partnerships, and corporations en- 
gaged j in the sale and distribution of merchandise in competition with 
respondents are those who have not adopted or used methods involving 
a game of chance or method opposed to public policy. Many persons 
have been attracted by respondents’ sales method and by the element 
of chance involved therein and have been induced thereby to buy and 
sell respondents’ merchandise in preference to merchandise offered for 
sale and sold by those competitors of respondents who do not use the 
same or any equivalent method. The use by respondents of their sales 
method has the tendency and capacity to divert trade in commerce 
unfairly from said competitors. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found are 
all to the prejudice and injury of the public and respondents’ competi- 
tors and constitute unfair methods of competition in commerce and 
unfair acts and practices in commerce within the intent. and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
testimony, and other evidence in support of and in opposition to the 
allegations of the complaint taken before a trial examiner of the. 
Commission theretofore duly designated by it, recommended decision 
of the trial examiner, briefs in support of and in opposition to the 
complaint, and oral argument; and the Commission having made its 
findings as to the facts and its conclusion that the respondents named 
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below have violated the provisions of the Federal Trade Commission 
Act: 

It is ordered, That respondents, Jacob Colon and Evelyn Colon, 
individuals trading as E. & J. Distributing Co., or trading under any 
other name or designation, and respondents’ agents, representatives, 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale, and distribution of house- 
hold merchandise, novelties, toiletries, or any other articles of mer- 
chandise in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

(1) Supplying to or placing in the hands of others pull cards or any 
other device or devices which are to be used, or may be used, in the sale 
or distribution of respondents’ merchandise to the public by means 
of a game of chance, gift enterprise, or lottery scheme. 

(2) Shipping, mailing, or transporting to agents or distributors, or 
to members of the public, pull cards or any other device or devices 
‘which are to be used, or may be used, in the sale or distribution of 
respondents’ merchandise to the public by means of a game of chance, 
gift enterprise, or lottery scheme. 

(3) Selling, or otherwise disposing of, any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, 'That respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 


Commissioner Mason concurring in the findings as to the facts and 
conclusion, but not concurring in the form of order to cease and desist, 
for the reasons stated in his opinion concurring in part and dissenting 
in part in Docket 5203—Worthmore Sales Co. 


* See 46 F. T. C. 606 at 622 et seq. 
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In THE Matrer oF 


UNIVERSAL RADIO-VISION TRAINING CORP. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5626. Complaint, Dec. 7, 1948—Decision, May 15, 1950 


Where a corporation, three officers thereof, and its “Superintendent of Instruc- 
tion,” who controlled and formulated its advertising policy, including the 
acts and practices below described; engaged in conducting correspondence 
courses of instruction for home study in the theory of radio and television, 
and in promoting the sale thereof through field agents who personally 
approached their prospects. and through newspapers published in California, 
Kansas, and Louisiana, and others published and circulated throughout the 
United States, and in leaflets, circulars, form letters and cards, printed con- 
tracts, and other mediums; in their said advertising, directly and by 
implication— : : 

(a) Represented that said corporation was a successor of the American Insti- 
tute of Technology and had been in continuous operation since 1984; the 
facts being there was no connection whatever between said American Insti- 
tute of Technology of Detroit, and their school, which was incorporated in 
California in 1946; 

(0) Represented that any one with a liking for radio, electronics, and tele- 
vision might become part of said industry and be assured of high-paying 
positions therein; that men and women from 17 to 50 might successfully 
train for and become certified technicians in the electronic industry; and 
that there should be millions of high-paid jobs for personnel trained in 
electronics ; 

The facts being that while the study of electronics and allied subjects requires a 
minimum of high-school training and special aptitude, they enrolled numer- 
ous individuals who were in nowise qualified, as the soliciting individuals 
knew; their course was confined to the teaching of theory and was wholly 
insufficient properly to prepare and train one as a technician in the field 
concerned, in which practical training and experience is required to qualify 
anyone; and the representation as to prospective public jobs available not 
only grossly exaggerated the number, but misleadingly implied that their 
graduates would be qualified for any position in the electronic field at a 

_ higher salary ; 

(c) Represented that the course included the building of testing equipment for 
the purpose of performing home laboratory experiments, and that the equip- 
ment therefor was furnished by them; when in fact they furnished no 
equipment of any kind to students other than the 100 lessons which com- 
prised the course; and 

Where said corporation and individuals— 

(d) Represented personally through their field agents and officers that graduates 
might earn from $125 to $325 weekly and up to $700 a month in the tele- 
vision industry; and that their course properly prepared students to obtain 
and hold luerative positions in the electronics industry, including broad- 
casting, public address systems, and sound ; 
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The facts being that the electronic industry would not employ persons who had 
not had practical training or experience of from 3 to 5 years; no graduate 
of their school could qualify as other than an apprentice; and the wages. 
paid to apprentice employees were substantially less than the minimum 
amount represented by them as being paid to graduates ; 

(e) Represented as aforesaid that graduates became certified radio technicians 
and that they were qualified to make such certification; and that graduates 
might be certified as radio technicians by the Federal Communications 
Commission through their branch offices ; 

The facts being that they had not been empowered by any State or national or 
educational organization to certify their students as technicians, nor did said 
Commission so certify graduates; said students did not become technicians 
in radio electronics; and the diploma issued to that effect was not recog- 
nized in the industry as evidence of proper qualification therefor; and 

(f) Falsely represented that the Bell Telephone Co. and other large electronic 
organizations employed graduates of their school at the beginning salary of 
$500 a month; 

The fact being that neither said company nor any other firm engaged in the 
radio, television, and electronics industry was employing their graduates; 
all employees engaged in the electronic industry are subject to the rules and 
regulations established by the trade unions in said industry; and generally 
no persons can be employed who have not had from 8 to 5 years apprentice 
training in said trade unions; 

With effect of misleading and deceiving many members of the purchasing public 
into the erroneous belief that such representations were true, and thereby 
causing a substantial portion of the publie to purchase their said course of 
instruction, and with capacity and tendency so to mislead and deceive: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr, William L. Pencke for the Commission. 
Mr. Frederick I. Frischling, of Los Angeles, Calif., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Universal Radio- 
Vision Training Corp., a corporation, and Earl G. Hopkins, Hyram W. 
Haueter, and Charles L. Turly, individually and as officers of Universal 
Radio-Vision Training Corp., and Benjamin P. Scott, individually 
and as superintendent of instruction of said corporation, hereinafter 
referred to as respondents, have violated the provisions of said act 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapu 1. Respondent, Universal Radio-Vision Training Corp., 
is a California corporation, with its office and principal place of busi- 
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ness located at 1025-7 North Highland Avenue, Hollywood, Calif. 
Respondents, Earl G. Hopkins, Hyram W. Haueter, and Charles L. 


 Turly, are individuals and officers of the corporate respondent, Uni- 


versal Radio-Vision Training Corp., and as such officers, together 
with Benjamin P. Scott, acting as superintendent of instruction, they 
are responsible for and control and formulate and have controlled and 
formulated the advertising policies of said corporate respondent, in- 


cluding the acts and practices hereinafter described. The business 


address of each of the said individual respondents is the same as that 
shown above for the corporate respondent. 

Respondents are now, and since March 14, 1946, have been engaged 
in conducting a correspondence school, and in selling and distributing 
in commerce between and among the various States of the United 
States and in the District of Columbia courses of instruction for home 
study in the theory of radio and television. They have caused and 
are causing printed courses of instruction in said subjects, when sold, 
to be transported from their place of business in the State of California 
to student enrollees, who are the purchasers thereof, at their respective 
addresses in other States of the United States and in the District of 
Columbia. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in said courses of instruction in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of their business in commerce 
as aforesaid, and for the purpose of enrolling prospective students 
and thereby promoting the sale of their said courses of instruction, 
respondents, through field agents, who personally approach their 
prospects, and also by means of advertisements inserted and caused 
by respondents to be inserted in newspapers published in the States of 
California, Kansas, Louisiana, and other newspapers published and 
circulated throughout the United, States, and in leaflets, circulars, 
form letters and card, printed contracts and other mediums, dis- 
tributed through the United States mails, have made and are making 
numerous false, deceptive, and misleading statements and representa- 
tions with respect to the advantages and benefits which the purchasers 
of their said course of instruction could expect to receive. Among 
and typical of such false and misleading statements and representa- 
tions so used by the respondents are the following: 

History of Universal Radio-Vision Training Corporation (formerly American 


Institute of Technology, Detroit, Michigan). 
American Institute of Technology founded by B. P. Scott in 1934 and licensed 


by State of Michigan in 1935. 


854002—52——55 
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Hundreds of students have been trained by American Institute of Technciogr 
and placed in nearly every broadcasting station in Michigan, as well as severa: 
with State police net in Michigan and other States... 

Reopened in Hollywood as Universal Training Corporation in February, 
1946 ...:. 

If you like RADIO, ELECTRONICS and TELEVISION—and are anxious to 
secure a better job with MORE PAY—this letter will interest you... YOU, TOO, 
may become a part of this new and fast-growing industry, an industry which 
should offer millions of HIGH PAID jobs to personnel trained in this work. 

We are selecting MEN and WOMEN NOW to be trained as certified radio, 
electronic and television technicians. 

Wanted! Men and women 17 to 50, to train now as certified technicians in 
F. M. radio and television. 

Training will not interfere with your present position. 

You learn by building your own testing equipment, and by performing 50 home 
laboratory experiments. Equipment furnished. 

Television! Today’s most promising new field of opportunity, offers excellent 
pay for trained personnel. Wanted, immediately, men and women to train now 
as certified radio and television technicians—broadecasting, public address systems 
and sound. 

Through personal representations made by field agents and officers 
of respondent corporation, respondents further represent that gradu- 
ates may earn from $125 to $325 weekly, and up to $700 a month in the 
television industry; that students having enrolled and subscribed for 
said course of study may discontinue the same at any time without 
being required to pay the balance of tuition fees which may be due; 
that graduates may be certified as radio technicians by the Federal 
Communications Commission through their branch offices; that the 
Bell Telephone Co. and other large electronic organizations employ 
graduates of respondents’ school at a beginning salary of $500 a month; 
that respondents’ school gives more actual training in 9 months than 
may be received at the Massachusetts Institute of Technology in 4 
years; that graduates become certified radio technicians and that re- 
spondents are qualified to make such certification. 

Par. 3. Through the use of the statements and representations 
hereinabove set forth, and many others of similar import and effect, 
respondents represent, directly and by implication, that the corporate 
respondent, Universal Radio-Vision Training Corp., is a successor 
of the American Institute of Technology and has been in continuous 
operation since 1934; that anyone with a liking for radio, electronics, 
and television may become part of said industry and be assured of 
high paid positions therein; that men and women from the ages of 17 
to 50 may successfully train for and become certified technicians in the 
electronic industry ; that the studies may be pursued without interfer- 
ing with any other work done by students, and that the course of 
study includes the building of testing equipment for the purpose of 
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performing home laboratory experiments, and the equipment therefor 
is furnished by respondents; that graduates may be assured of earning — 
anywhere from $125 a week to $700 a month in the television industry ; 
_ that said course of study properly prepares said students to enable 
_ them to obtain and hold lucrative positions in the electronics industry,. 
including broadcasting, public address systems, and sound; that stu- 
dents may discontinue said course of study at any time without being’ 
obligated to pay the balance of the tuition fee; that respondents’ school. 
is recognized as having authority to certify its graduates as radio tech- 
nicians, and that the Federal Communications Commission, through | 
its branch offices, certifies respondents’ graduates as radio technicians ; 
that prominent firms in the electronic and radio industry employ re- 
spondents’ graduates at salaries beginning at $500 a month; that 
said course of study is superior to the work offered by Massachusetts 
Institute of Technology, and that students may be trained in less time 
through respondents’ course than by attending standard residence 
schools. 

Par. 4. The aforesaid statements and representations are grossly 
exaggerated, false, and misleading. In truth and in fact, respondents’ 
course in electronics, radio, and television is confined to the teaching 
of theory in said subject and is wholly insufficient to properly prepare 
and train one as a technician in said fields. Substantial practical 
training and experience is required to qualify anyone as a technician 
and respondents’ course of study can offer no more than a fundamental 
theoretical knowledge of electronics. 

The representation that respondents’ business was established in 
1934 as the American Institute of Technology and implying that the 
school has been operated continuously, is wholly false and misleading. 
There is no connection whatever between said American Institute of 
Technology of Detroit, Mich., and respondents’ present school, which 
was incorporated in the State of California in 1946. 

The representation that there should be millions of high paid jobs 
to personnel trained in electronics is not only grossly exaggerated 
with respect to the number of jobs actually available, but also mislead- 
ingly implies that respondents’ graduates would be qualified for any 
position in the electronic field at a high salary. 

Respondents’ students do not become certified technicians in radio 
electronics, and the diploma issued to that effect is not recognized in 
the electronic industry as evidence of proper qualification for certified 
radio technicians; and respondents have not been empowered by any 
State or national or educational organization to certify their students 
as technicians. Neither will the Federal Communications Commis- 
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sion, either directly or through any branch office, certify any of re- 
apdndent? graduates as radio technicians. 

The representation that said course of study may be pursued during 
the spare time of the student and will not interfere with other activi- 
ties and may be completed within 2 years time is unwarranted and mis- 
leading. The subject of electronics requires not only special aptitude, 
but is so intricate that no average student could possibly master said 
subject by studying in his or her spare time within a period of 2 years 
and become qualified to hold a position as radio technician or similar 
position requiring a thorough knowledge of electronics. 

The representation that equipment is furnished for home laboratory 
experiments is false in that no equipment of any kind is furnished to 
students, other than the 100 lessons comprising the course. 

The representations that students niay earn from $125 weekly, to 
$700 monthly, are false. The electronic industry will not employ per- 
sons who have not had practical training or experience of from 8 to 5 
years, and no graduate of respondents’ school could qualify as other 
than an apprentice; and the wages paid to apprentice employees are 
substantially less than the minimum amounts represented by the re- 
spondents as being paid to graduates. Neither the Bell Telephone 
& Telegraph Co., nor any other firm engaged in the radio, television, 
and electronics industry is employing respondents’ graduates. More- 
over, all employees engaged in the electronic industry are subject to 
the rules and regulations established by the trade unions in said in- 
dustry, and generally no persons can be employed who have not had 
from 3 to 5 years’ apprentice training in said trade unions. Although 
the study of electronics and allied subjects requires a minimum of high- 
school training and special aptitude, respondents have enrolled num- 
erous individuals who are in no wise qualified, either by education or 
aptitude, to pursue said course, respondents knowing, at the time of 
soliciting said students, that they had no such qualifications. 

Par. 5. The statements, representations, and implications made and 
caused to be made by respondents, as set forth herein, have had and 
now have the tendency and capacity to, and do, mislead and deceive 
many members of the purchasing public into the erroneous and mis- 
taken belief that such statements, representations, and implications are 
true, and because of such erroneous and mistaken belief, cause a sub- 
stantial portion of the public to purchase respondents’ ied course of 
instruction. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Te ee ee a ene 


UNIVERSAL RADIO-VISION TRAINING CORP. ET AL. 823 
817 Findings 
Report, Frxprnes as To THE Facrs, anp Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 7, 1948, issued and sub- 
sequently served its complaint in this proceeding on the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of said act. After the issuance of said complaint and the . 
filing of respondents’ answer thereto, the Commission, by order entered 
herein, granted respondents’ motion for permission to withdraw their 
answer and substitute in lieu thereof an answer admitting all of the 
material allegations of facts set forth in the complaint and waiving 
all intervening procedure and further hearings as to said facts, which 
substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on said complaint and substitute answer, and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is-in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. | 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Universal Radio-Vision Training Corp., 
is a California corporation, with its office and principal place of busi- 
ness located at 1025-7 North Highland Avenue, Hollywood, Calif. 
Respondents Earl G. Hopkins, Hyram W. Haueter, and Charles L. 
Turley are individuals and officers of the corporate respondent, Uni- 
versal Radio-Vision Training Corp., and as such officers, together with 
Benjamin P. Scott, acting as superintendent of instruction, they are 
responsible for and control and formulate and have controlled and 
formulated the advertising policies of said corporate respondent, in- 
cluding the acts and practices hereinafter described. The business 
address of each of the said individual respondents is the same as that 
shown above for the corporate respondent. 

Respondents are now, and since March 14, 1946, have been, engaged 
in conducting a correspondence school and in selling and distributing 
in commerce between and among the various States of the United 
States and in the District of Columbia courses of instruction for home 
study in the theory of radio and television. They have caused and 
are causing printed courses of instruction in said subjects, when sold, 
to be transported from their place of business in the State of California 
to student enrollees, who are the purchasers thereof, at their respective 
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addresses in other States of the United States and in the District 
of Columbia. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in said courses of instruction In commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of their business In commerce as 
aforesaid, and for the purpose of enrolling prospective students and 
thereby promoting the sale of their said course of instruction, respond- 
ents, through field agents, who personally approach their prospects, 
and also by means of advertisements inserted and caused by respond- 
ents to be inserted in newspapers published in the States of Califormia, 
Kansas, and Louisiana, and other newspapers published and circulated 
throughout the United States, and in leaflets, circulars, form letters and 
cards, printed contracts, and other mediums, distributed through the 
United States mails, have made and are making numerous false, de- 
ceptive, and misleading statements and representations with respect 
to the advantages and benefits which the purchasers of their said 
course of instruction could expect to receive. Among and typical 
of such false and misleading statements and representations so used 
by the respondents are the following: 

History of Universal Radio-Vision Training Corporation (formerly American 
Institute of Technology, Detroit, Michigan). 


American Institute of Technology founded by B. P. Scott in 1934 and licensed 
by State of Michigan in 1935. 

_Hundreds of students have been trained by American Institute of Technolegy 
and placed in nearly every broadcasting station in Michigan, as well as several 
with State police net in Michigan and other States .. . 

Reopened in Hollywood as Universal Training Corporation in February, 
1946... 

If you like RADIO, ELECTRONICS and TELEVISION—and are anxious to 
secure a better job with MORE PAY—+this letter will interest you... WOU, 
TOO, may become a part of this new and fast-growing industry. an industry 
which should offer millions of HIGH PAID jobs to personnel trained in this 
work. 

We are selecting MEN and WOMEN NOW to be trained as certified radio, 
electronic and television technicians. ‘ 

Wanted! Men and women 17 to 50, to train now as certified technicians in 
F. M. radio and television. - 

You learn by building your own testing equipment, and by performing 50 
home laboratory experiments. Equipment furnished. 

Television! Today’s most promising new field of opportunity, offers excellent 
pay for trained personnel. Wanted, immediately, men and women to train new 


as certified radio and television technicians—broadeasting, public address systems 
and sound. 


$17 Findings 
Through representations made by field agents and officers 
of respondent respondents further represent that gradu- 


| corporation, 
ates may earn from $125 to $225 weekly, and up to $700 2 month in 
| the television industry; that graduates may be certified as radio tech- 
| micians by the Federal Communications Commission through their 
| branch offices; that the Bell Telephone Co. and other large electronic 
| onganizations employ gradustes of respondents’ school at a beginning 
| salary of $500 2 month; that graduates become certified radio tech- 
| sicians and that respondents are qualified to make such certification. 
| Pse 2 Through the use of the statements and representations 
| hereinabove set forth, and many others of similar import and effect, 
respondent, Universal Badio-Vision Training Corp. is a successor of 
| the American Institute of Technology and has been in continuous op- 
eration since 1944; that anyone with a liking for radio, electronics, and 
| television may become part of said industry and be assured of high- 
paid positions therein; that men and women from the ages of 17 to 50 
may successfully train for and become certified technicians in the 
octeeatsadentor that the course of study includes the building of 


| te $700 a saonth in the television industry; that said course of study 
| properly prepares said students to enable them to obtain and hoid 


prominent firms in the electronic and radio industry employ respond- 
ents graduates at salaries beginning at $500 a month. 

Pse 4 The aforesaid statements and representations are grossly 
exaggerated, false, and misleading. In truth and in fact, respondents’ 
course in electronics, radio, and television is confined to the teaching 
of theory in said subject and is wholly insufficient to properly pre- 
pare and train one as a technician in said field. Substantial practical 
training and experience is required to qualify anyone as a technician 

and respondents’ course of study can offer no more than a fundamental 
theoretical knowledge of electronics. 

The representation that respondents’ business was established in 
1934 as the American Institute of Technology and implying that the 
school has been operated continuously is wholly false and misleading. 
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There is no connection whatever between said American Institute of 
Technology of Detroit, Mich., and respondents’ present school, which 
was incorporated in the State of California in 1946. 

The representation that there should be millions of high-paid jobs 
to personnel trained in electronics is not only grossly exaggerated with 
respect to the number of jobs actually available, but also misleadingly 
implies that respondents’ graduates would be qualified for any position 
in the electronic field at a high salary. 

Respondents’ students do not become certified technicians in radio 
electronics, and the diploma issued to that effect is not recognized in 
the electronic industry as evidence of proper qualification for certified 
radio technicians; and respondents have not been empowered by any 
State or national or educational organization to certify their students 
as technicians. Neither will the Federal Communications Commis- 
sion, either directly or through any branch office, certify any of re- 
spondents’ graduates as radio technicians. 

The representation that equipment is furnished for home laboratory 
experiments is false in that no equipment of any kind is furnished 
to students, other than the 100 lessons comprising the course. 

The representations that students may earn from $125 weekly to 
$700 monthly are false. The electronic industry will not employ 
persons who have not had practical training or experience of from 3 
to 5 years, and no graduate of respondents’ school could qualify as 
other than an apprentice; and the wages paid to apprentice employees 
are substantially less than the minimum amounts represented by the 
respondents as being paid to graduates. Neither the Bell Telephone & 
Telegraph Co. nor any other firm engaged in the radio, television, and 
electronics industry is employing respondents’ graduates. Moreover, 
all employees engaged in the electronic industry are subject to the rules: 
and regulations established by the trade-unions in said industry, and 
generally no persons can be employed who have not had from 3 to 5 
years’ apprentice training in said trade-unions. Although the study 
of electronics and allied subjects requires a minimum of high-school 
training and special aptitude, respondents have enrolled numerous in- 
dividuals who are in nowise qualified, either by education or aptitude, 
to pursue said course, respondents knowing, at the time of soliciting 
said students, that they had no such qualifications. 

Par. 5. The statements, representations, and implications made and 
caused to be made by respondents, as set forth herein, have had and 
now have the tendency and capacity to, and do, mislead and deceive 
many members of the purchasing public into the erroneous and mis- 
taken belief that such statements, representations, and implications 
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are true, and because of such erroneous and mistaken belief, cause a 
substantial portion of the public to purchase respondents’ said course 
of instruction. 

CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondents thereto, in which answer the respondents admitted all 
of the material allegations of facts set forth in the complaint and 
waived all intervening procedure and further hearings as to said facts, 
and the Commission having made its findings as to the facts and its 
conclusion that the respondents have violated the provisions of the 
Federal Trade Commission Act: 

[tis ordered, That thé corporate respondent, Universal Radio- Vision 
Training Corp., a California corporation, and its officers, agents, rep- 
resentatives, and employees, and the individual respondents, Earl G. 
Hopkins, Hyram W. Haueter, Charles L. Turly, and Benjamin P. 
Scott, and their agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, or distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of courses of study and instruc- 
tion, do forthwith cease and desist from representing by any means, 
directly or indirectly : 

(1) That their business of conducting a correspondence school was 
established in 1934, or in any other year prior to that in which it was 
actually established ; 

(2) That their correspondence school is a successor to, or has any 
connection with, the American Institute of Technology, of Detroit, 
Mich. 

(3) That the course of study and instruction sold by them is suffici- 
ent to properly prepare and train men and women as technicians in 
the electronic industry ; 

(4) That equipment for performing home laboratory experiments 
is furnished to students; 

(5) That graduates of their correspondence school become certified 
radio technicians, or that respondents have any authority to certify 
graduates of their correspondence school as radio technicians; 
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(6) That the Federal Communications Commission, either directly 
or through any branch office, will certify graduates of respondents’ 
correspondence school as radio technicians ; 

(7) That graduates of their correspondence school are qualified 
to fill highly paid positions in the electronic industry ; 

(8) That graduates of their correspondence school may earn 
amounts in excess of the wages currently being paid in the electronic 
industry to-apprentice employees; 

(9) That prominent firms in the electronic industry employ gradu- 
ates of respondents’ correspondence school. 

It ts further ordered, That respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MATTER OF 


NATIONAL TEA COMPANY AND NATIONAL TEA 
COMPANY—STANDARD GROCERY DIVISION 


‘COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUB-SEC. (f) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5648. Complaint, Apr. 7, 1949—Decision, May 15, 1950 


Where a corporation engaged in the operation of some 700 retail grocery stores 
in Chicago, and 48 stores in Indianapolis, and in purchasing in interstate 
commerce, as thus engaged, from various sellers numerous food and grocery 
items for resale, in competition with others similarly engaged— 

Adopted and pursued purchasing policies and practices which were knowingly 
designed and intended to induce, and which did induce, from a number of 
sellers, discriminatory prices favorable to it in its purchases of the aforesaid 
merchandise, and which included, as illustrative, its advertised ‘“Multi- 
Million Dollar Profit-Sharing Plan,” pursuant to which (and following prior 
arrangements solicited from a number of its sellers), it issued books of 
eoupons of a designated cash value when used and applied to the purchase 
of the merchandise depicted thereon, which it redeemed and delivered to the 
respective sellers whose merchandise had been concerned in said trans- 
actions, so that the latter might reimburse it through paying to it the 
coupons’ designated cash value; 

With the result that it purchased the food and grocery items involved therein 
at prices below the sellers’ customary prices, and was enabled to and did 
resell said merchandise below the retail prices usually obtained by it and 
by its competitors ; 

Effect of which discriminations in price, so induced and received by it, was and 
might be to substanaially lessen competition in the line of commerce in 
which said sellere and its competitors were engaged, and to injure, destroy, 
or prevent competition with said sellers and with it in the resale of food and 
grocery items and similar merchandise of like grade and quality: 

Held, That such acts and practices, under the circumstances set forth, constituted 
violations of Sec. 2 (f) of the Clayton Act, as amended by the Robinson- 
Patman Act. 


Mr. Eldon P. Schrup for the Commission. 
Kirkland, Fleming, Green, Martin & Ellis, of Chicago, Ill., for 
respondents. 
Chieti 


The Federal Trade Commission having reason to believe that the 
parties respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are now violating the provisions of section 2 of thie Clayton 
Act, as amended by the Robinson-Patman Act approved June 19, 1936 
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(U. S. C., title 15, sec. 18), hereby issues its complaint, stating its 
charges aah respect thereto as follows: 

Paracrarn 1. National Tea Co. is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
Illinois with its principal office and place of business located at 1000 
Crosby Street, Chicago, Ill. 

National Tea Co.-Standard Grocery Division is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of fe with its principal office and place of business 
located at 675 East Washington Street, Indianapolis, Ind. Said Indi- 
ana corporation is a wholly owned subsidiary of National Tea - the 
aforesaid Illinois corporation. 

National Tea Co. and National Tea Co.-Standard Grocery Division 


are engaged in the business of the purchase of food and grocery items” 


for resale, and in such connection conduct a chain grocery business. 
Respondent National Tea Co., the Illinois corporation, operates some 
700 retail grocery stores in various of the central States of the United 
States, including 236 such stores in the city of Chicago, Ill. Respond- 
ent National Tea Co.-Standard Grocery Division, the Indiana corpo- 
ration, operates 48 such stores in the city of Indianapolis, Ind. 

Par. 2. Respondents National Tea Co. and National Tea Co.-Stand- 
ard Grocery Division, in the course and conduct of their aforesaid 
businesses, have purchased and now purchase in interstate commerce 
from sellers or from sellers engaged in interstate commerce, numerous 
food and grocery items for resale and in such purchase and resale 
transactions, said respondent corporations are now and have been in 
active and substantial competition with other corporations, partner- 
ships, firms and individuals similarly so located and engaged in the 
business of such purchase for resale of the same or similar merchandise 
of like grade and quality from the same or competitive sellers. 

The aforesaid merchandise sellers ‘are variously located in the several 
States of the United States and the aforesaid merchandise buyers and 
said sellers cause said merchandise when purchased as aforesaid to be 


shipped and transported among and between the several States of 


the United States from the respective locations of the various sellers 
to the respective locations of the various buyers of the same for resale. 

Par. 3. Respondents National Tea Co. and National Tea Co.-Stand- 
ard Grocery Division, since June 1936, have adopted, followed and 
pursued purchasing policies and practices which were knowingly 
designed and intended to induce and did induce from such of the 
aforesaid merchandise sellers as acceded, discriminatory purchase 
‘prices favorable to said respondent corporations in their purchases 
of the afore-described merchandise for resale. 
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~ Said respondents, in furtherance of said policies and practices, 
during the months of October, November, and December 1948, adver- 
tised certain offers to the purchasing public illustrative of which was 
what respondents termed a “Multi-Million Dollar Profit-Sharing Plan” 
to prospective and potential customers whereunder respondents of- 
fered to give away and redeem during designated times in connection: 
with merchandise purchases made in respondents’ retail stores located. 
in Chicago, Ill., Indianapolis, Ind., and variously in the States of 
Illinois, Iowa, Reaiieah and rRaone approximately 500,000 coupon: 
books containing some 25,000,000 coupons of the aggregate total cash 
value of $2,700,000. 

Respondents National Tea Co. and National Tea Co., Standard 
Grocery Division, following prior arrangements and agreements so- 
licited. from and made with the aforesaid acceding sellers in connec- 
tion with such resale of said merchandise purchased as hereinbefore 
described, thereupon issued said coupon books containing said coupons 
each of a designated cash value when used and applied to the purchase 
of the merchandise depicted thereon. Following such merchandise 
resale and pursuant to said prior arrangements and agreements, each 
acceding seller reimbursed and paid to respondents National Tea Co. 
and National Tea Co., Standard Grocery Division, the designated cash 
value appearing on such coupons as were redeemed by said respondents: 
in connection with such resale of the particular seller’s merchandise. 

Par. 4. Respondents National Tea Co. and National Tea Co., 
Standard Grocery Division, through the adoption and use of said. 
coupons in the aforesaid merchandise purchase and resale transactions 
at said times as afore described, were enabled to and did both purchase: 
and resell the merchandise therein concerned, at a selling price below 
the sellers customary and normal selling price to said respondents and 
respondents’ said competitors for the same or similar merchandise of 
like grade and quality, and at a retail price below the customary and 
normal retail price usually obtained by respondents and respondents” 
said competitors for such merchandise. 

The effect of said discriminations in price as hereinbefore set forth 
has been and may be to substantially lessen competition in the lines of 
commerce in which the aforesaid sellers and the respondents and re- 
spondents’ said competitors are engaged, and to injure, destroy, or 
prevent competition with the aforesaid sellers and the respondents in 
the resale of food, grocery items, and similar merchandise of like grade: 
and quality purchased from the sellers hereinbefore described. 

Par. 5. The foregoing acts and practices of said respondents are in 
violation of section 2’ (f) of the said act of Congress approved June 
19, 1936, entitled “An act to ameud section 2 of the act entitled ‘Am 


t | 
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act to supplement existing laws nepinst unlawful restraints and mo- 
nopolies, and for other purposes,’ approved October ae 1914, as: 
amended (U.S. C., title 15, sec. 18) and for other purposes.” 


Report, Frnprncs as ro THE Facts, snp ORDER 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Clayton. 
Act), as amended by the Robinson-Patman Act, approved June 19, 
1936 (15 U.S. C., sec. 13), the Federal Trade Commission on April 7, 
1949, issued and subsequently served upon the respondents named im 
the caption hereof its complaint in this proceeding, charging said re- 
spondents with having violated the provisions of subsection (f) of 
section 2 of said Clayton Act, as amended. The answer of the re- 
spondent, National Tea Co., was filed on May 31, 1949.. On July 8, 
1949, the respondent, National Tea Co., filed with the Commission a 
motion for permission to withdraw the aforesaid answer and in leu 
thereof to file a substitute answer in which said respondent, solely for 
the purposes of this proceeding, admitted all of the material allega- 
tions of fact set forth in the complaint and waived all intervening pro- 
cedure and hearings as to said facts, but reserved to itself the right to 
file a brief and present oral argument as to what order, if any, should 
be issued on the facts admitted. By order issued September 30, 1949, 
the Commission granted said motion and directed the respondent 
within 20 days after service upon it of said order to file its, brief. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon the complaint and substitute answer (re- 
spondent, National Tea Co., not having filed a brief within the time 
fixed in the Commission’s order of September 30, 1949, and not having 
requested oral argument) ; and the Commission, having duly consid- 
ered the matter and being now fully advised in the premises, makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, National Tea Co., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Illimois. Said respondent maintains its office and prin- 
cipal place of business at 1000 Crosby Street, in the city of Chicago, 


State of [llinois. 


The complaint in this proceeding alleged also that the National Tea 
Co., Standard Grocery Division, is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
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Indiana, with its office and principal place of business located at 675 
East Washington Street, in the city of Indianapolis, State of Indiana. 
According to the original answer of the respondent National Tea Co., 
however, the National Tea Co., Standard Grocery Division, has no 
separate corporate existence from the National Tea Co., the Illinois 
corporation, and is merely a division of said corporation. On the 
basis of this information, the Commission in using the term “re- 
spondent” hereinafter refers solely to the National Tea Co., the Illinois 
corporation. 

Par. 2. The respondent, National Tea Co., is engaged in the retail 
grocery business. Said respondent operates a chain of some 700 retail 
grocery stores in a number of the Central States of the United States, 
including 236 such stores in the city of Chicago, State of [llinois, and 
48 such stores in the city of Indianapolis, State of Indiana. 

Par. 3. In the course and conduct of its business, the respondent 
purchases in interstate commerce from various sellers numerous food 
and grocery items for resale. In such purchase transactions, and in 
the subsequent resale of the merchandise, the respondent is now and 
at all times mentioned herein has been in active and substantial com- 
petition with other corporations and with partnerships, firms, and in- 
dividuals similarly engaged in the purchase and resale of the same or 
similar merchandise of like grade and quality from the same or com- 
petitive sellers. The sellers of said merchandise are variously located 
in the several States of the United States, and their merchandise, when 
purchased by the respondent, and by other purchasers, is shipped and 
transported among and between the several States of the United States 
from the respective locations of said sellers to the respective locations 
of the respondent and other purchasers. 

Par. 4. The respondent, National Tea Co., since June 19, 1936, has 
adopted, followed, and pursued purchasing policies and practices 
which were knowingly designed and intended to induce, and which 
have induced, from a number of the aforesaid sellers, discriminatory 
purchase prices favorable to said respondent in its purchases of the 
aforesaid food and other merchandise. 

The respondent, pursuant to and in furtherance of said policies and 
practices, during the months of October, November, and December of 
1948, advertised to the purchasing public certain offers, illustrative 
of which was one termed by the respondent a “Multi-Million Dollar 
Profit-Sharing Plan.” Under this plan, the respondent offered to 
give out and to redeem during certain designated times, in connec- 
tion with purchases made in its retail stores located in Chicago, IIL, 
Indianapolis, Ind., and in various other cities in the States of Illinois, 
Iowa, Michigan, and Indiana, approximately 25 million coupons, con- 


| 
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tained in approximately 500,000 coupon books, having an aggregate 
total cash value of $2,700,000. Following prior arrangements and 
agreements solicited from and made with a number of sellers from — 
whom the respondent purchased its food and grocery items for resale, 
the respondent thereupon issued the coupon books described in said 
advertisements, each of which coupon therein was of a designated cash 
value when used and applied to the purchase of the merchandise de- 
picted thereon. Upon the redemption of said coupons by the respond- 
ent, they were in turn delivered to the respective sellers in connection 
with the resale of whose merchandise said coupons were issued, and 
each of such sellers participating in the plan thereupon reimbursed and 
paid to the respondent the designated cash value appearing on such 
coupons. 

Par. 5. The respondent, National Tea Co., through the adoption and 
use of the aforesaid plan in connection with its purchase transactions 
was enabled to and did purchase the food and grocery items involved 
therein at prices below the sellers’ customary and normal prices to the 
respondent and its competitors for the same or similar merchandise of 
like grade and quality. Said respondent at the same time was enabled 
to and did resell said merchandise below the customary and normal 
retail prices usually obtained by it and by its competitors for such 
merchandise. 

Par. 6. The effect of the discriminations in price, induced and re- 
ceived by the respondent, as aforesaid, was and may be to substantially 
lessen competition in the lines of commerce in which the sellers of the 
merchandise involved and the respondent and its competitors are 
engaged, and to injure, destroy, or prevent competition with said 
sellers and with the respondent in the resale of food and grocery items 
and similar merchandise of like grade and quality. 


CONCLUSION 


The acts and practices of the respondent, as herein found, con- 
stituted violations of subsection (f) of section 2 of the act of Congress 
entitled “An act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes,” approved October 
15, 1914 (the Clayton Act:), as amended by the Robinson-Patman Act, 
approved June 19, 1986 (15 U.S. C., sec. 18). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of the respondent, National Tea Co., in which answer said respondent 
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admitted all of the material allegations of fact set forth in the com- 
plaint and waived all intervening procedure and further hearing as to 
said facts; and the Commission having made its findings as to the 
facts and its conclusion that the respondent has violated subsection 


} (f) of section 2 of an act of Congress entitled “An act to supplement 


existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914 (the Clayton Act), 
amended by the Robinson-Patman et approved June 19, 1936 (15 
U.S. C., see. 18) : 

Lt is o7 ae ed, That the respondent, National Tea Co., a corporation, 
and its officers, agents, representatives, and employees, directly or 
through any corporate or other device, in or in connection with the 
purchase of food products or other items of merchandise in commerce, 
as “commerce” is defined in the aforesaid Clayton Act, do forthwith 
cease and desist from: 

Knowingly inducing or receiving from any manufacturer or seller, 
by or through the use of any profit-sharing plan, or otherwise, any 
discount, rebate or other allowance higher than, or any price lower 
than, that allowed by such manufacturer or seller to competitors of 
said respondent; provided, however, that the foregoing shall not be 
construed to preclude the respondent from defending any alleged 
violation of this order by showing that any higher discount, rebate 
or other allowance, or any lower price, knowingly induced or received 
by it, was one available to said respondent’s competitors who were . 
customers of the manufacturer or seller upon openly announced prices 
of such manufacturer or seller. 

It is further ordered, For reasons appearing in the CrianiBston’ s 
findings as to the facts in this proceeding, that the complaint herein 
be, and it hereby is, dismissed as to National Tea Co., Standard 
Grocery Division. 

It is further ordered, That the respondent, National Tea Co., shall, 
within 60 days after service upon it of a copy of this order, file with 
the Commission a report in writing setting forth in detail the manner 
and form in which it has complied with this order. 
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In THE Marrer oF 


WALTER M. JAKWAY DOING BUSINESS AS VOGUE 
~ PRODUCTS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5537. Complaint, Apr. 21, 1948—Decision, May 23, 1950 


Where an individual engaged in selling and distributing a preparation designed 
as “Tuffenail”; in advertisements in periodicals and in circulars, leaflets, 
pamphlets, and display cards, directly and by implication— 

(a) Represented that said preparation was an effective aid for brittle, splitting, 
breaking, and chipping nails, would toughen the nails and prevent such 
conditions ; 

(b) Represented that application thereof to the nails constituted a competent 
and effective treatment for “onychosis,’ would stimulate nail growth, help 
nails to grow Stronger and keep them strong ; and 

(c) Represented that said Tuffenail would penetrate the skin into the flesh of the 
nail bed and prevent sluggishness of the lymphatic glands; 

The facts being that while said product would temporarily soften the cuticle 
around the nails, it had no other therapeutic property; it would have no 
effect on onychosis nor on the lymphatic glands, none of which are located 
at the matrix of the nails; and splitting and brittle nails are not due to lack 
of stimulation or to sluggish action of said glands at the matrix; 

With tendency and capacity to mislead and deceive a substantial portion of the 
public into the erroneous belief that said advertisements were true and 
thereby induce its purchase of said preparation: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before Mr. Abner E’. Lipscomb, trial examiner. 
Mr. R. P. Bellinger for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal — 
Trade Commission having reason to believe that Walter M. Jakway, 
an individual doing business as Vogue Products, hereinafter referred 
to as respondent, has violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapH 1. Respondent Walter M. Jakway is an individual trad- 
ing and doing business under the name Vogue Products, with his 
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principal place of business located at 1149 North Seward Street, 
Hollywood, Calif. 

Par. 2. Respondent is now and has been for several years last past 
engaged in the business of selling and distributing a drug preparation, 
as “drug” is defined in the Federal Trade Commission Act. 

The designation or brand name used by respondent for his said 
preparation and the formula and directions for its use are as follows: 


Designation or brand name: 


Tuffenail. 

Formula: 

LA Percent 

ROE. (potassium j1OG10e pee 4 Bae an ke | oe rus vee pe 2 3,.5 
Sulhonated fatty. alephel-eeer<. sey) co ee 1 
K-01 (potassiim:. hydnemide) = 2208s a 218 
PAD CD WO as Sa ee dea ge I ee A Pt eS 8.3 
Glycerine! Vs Bike ahs TEES RS SA aR eh a ep 4.2 
Essential oils________ Ae SE 8 ee Oe ee CS ea 
VESEY Pea Bey CULO WV ee wee a ene a Se ee = ee a . 0014 
H.0 (water) Q. S. to 100 percent. 

Directions: 


Use nightly. Wash and dry hands. Apply liberally around the cuticle and 
under nail tips. - 


Respondent causes his said preparation, when sold, to be transported 
from his place of business in the State of California to purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of his said business, respondent, 
subsequent to March 21, 1938, for the purpose of inducing, or which 
is likely to induce, directly or indirectly, the purchase of said prep- 
aration, has disseminated and caused the dissemination of certain 
advertisements concerning said preparation by the United States 
Mails and by various means in commerce as “commerce” is defined in 
the Federal Trade Commission Act, including but not limited to 
udvertisements appearing on page 81 of the February 1945 issue of 
Movies Magazine, headed “Tuffenail”; on page 97 of the July 1944 
issue of the magazine Modern Romances, headed “Tuffenail”; on 
page 2 of the September 18, 1941, issue of the Hollywood, Calif., 
Citizen News, headed “NOW! America’s Most Effective Nail Aid!”; 
on page 89 of the April 1946 issue of Movie Life Magazine headed 
“Lovelier Nails With Tuffenail”; all of which magazines and the 
newspaper mentioned herein are distributed by the United States 
mails and by other means in commerce as “commerce” is defined in 
the Federal Trade Commission Act; and respondent has disseminated 
and caused the dissemination of advertisements concerning the prepa- 
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ration Tuffenail by various other means, including circulars, leaflets, 
pamphlets, and display cards, and including but not limited to the 
advertisements referred to above, for the purpose of inducing and 
which were likely to induce directly or indirectly the purchase of the 
‘said preparation in commerce as “commerce” is defined in the Federal 


Trade Commission Act. 
Par. 4. Among the statements and representations contained in the 
said advertisements disseminated as aforesaid are the following: 


TUFFENAIL 


Scientific, proven aid for Brittle, Splitting or Thin Nails. Acts to tuffen nails 
and help cuticle. : 
TUFFENAIL 


Tuffenail for healthy, lovely nails. Scientific, proven aid for “onychosis” acts 
to tuffen nails, prevent brittleness. 


NOW! America’s Most Effective 
Nail Aid 


TUFFENAIL 


TUFFENAIL, an active complex solution tends to tuffen the nails, stimulate 
growth, and prevent drying up, brittleness, breaking, splitting and chipping nails. 


TUFFENAIL 


The Accepted Aid 
For 
BREAKING 
SPLITTING 
CHIPPING 
BRITTLE 
NAILS! 


TESTING 
LABORATORIES 

Vouch For Our Claims 
IT’S YOUR GUARANTEE! 


Consulting and analytical chemists have examined and tested TUFFENAIL. 
These are some of the statements in their laboratory reports: 

The principle upon which the composition and action of Tuffenail is based is 
in our opinion scientifically sound. The combination of materials in this product 
could have no harmful or deleterious affect upon the nails or the most delicate 
skin. 

The claims made for Tuffenail by the distributors; that it is a remarkable aid 
for splitting, chipping, and breaking nails, we find to be well founded and true. 

TUFFENAIL ... Aids in Overcoming or Preventing Nail Brittleness ... 
It Toughens; Stimulates Nail Growth; Helps Keep Them Pliant and Strong 
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TUFFENAIL 
| For Peeling, Splitting, Brittle Nails 
. .. It’s the new liquid nail conditioner that toughens nails, helps them grow 
longer and stronger. ; 
. .. The balanced ingredients of TUFFENAIL penetrate into the pulp where 
true nail cells are formed . . . TUFFENAIL tends to prevent sluggishness of the 
lymphatic glands which are directly responsible for the formation of true nail 
cells . . . TUFFENAIL tends to prevent lamination or peeling of the nail layers. 
TUFFEN your NAILS with 
TUFFENAIL 
A MOST EFFECTIVE AID 
for “Onychosis”— 
BREAKING, SPLITTING 
CHIPPING, PEELING 
NAILS ; 


. . . lack of proper stimulation which causes a sluggish action of the lymphatic 
glands at the matrix where nail cells are formed, is the principal cause of nail 
deficiencies. . . 


TUFFENAIL 
America’s 
Most Effective Aid 
for 
SPLITTING 
BREAKING 
CHIPPING 
BRITTLE NAILS 


The smart vogue for -longer nails creates. Onychosis, nail troubles. TUF- 
FENAIL, the accepted active, complex solution tends to tuffen the nails, stimulate 
growth, and prevent dehydration and brittleness . .-. 


Lovelier Nails with 
TUFFENAIL 
Beautify and strengthen your nails with Hollywood’s Tuffenail. 


Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto not specifically set out herein, respondent has represented di- 
rectly and by implication that Tuffenail is an effective aid for brittle, 
splitting, breaking, chipping nails and its use will toughen the nails; 
prevent brittleness, dryness, breaking, splitting and chipping of the 
nails, or peeling of the nail layers, and that its application to the nails 
constitutes a competent and effective treatment for onychosis; that its 
use will stimulate nail growth, and help nails to grow stronger and will 
keep them strong; that Tuffenail will penetrate the skin into the flesh 
of the nail bed and will prevent sluggishness of the lymphatic glands. 
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Par. 6. The said advertisements are misleading in material respects, 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact Tuffenail is not an aid 
for brittle, splitting, breaking, chipping, nails and its use will not 
toughen the nails and will not prevent brittleness, dryness, breaking, 
splitting, and chipping of the nails, nor peeling of the nail layers; its 
application does not constitute a competent and effective treatment 
for onychosis; its use will not stimulate the gr owth of nails, nor will 
it help nails to grow stronger or to keep strong; Tuffenail will not 
penetrate the skin and will not prevent sluggishness of the lymphatic 
glands. 

Par. 7. Respondent’s preparation, when used as directed, will have 
no significant effect on the nails; it will temporarily soften the cuticle 
around the nails, which represents its sole therapeutic property. 
Onychosis is a broad term referring to any disease or deformity of the 
human nails, which may result from conditions local to the nails or 
from systemic causes, but, regardless of the cause, respondent’s prep- 
aration would have no effect on onychosis. The use of Tuffenail 
would have no effect on the lymphatic glands anywhere in the human 
system. Splitting, brittle nails are not due to lack of proper stimula- 
tion, nor to sluggish action of the lymph glands at the matrix, and 
even if these conditions were due to such causes, respondent’s prepara- 
tion would be wholly ineffective in correcting the same. Medical 
science teaches that no lymph glands are located at the matrix of the 
nails. 

Par. 8. The aforesaia acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FInpines as To THE Facts, AND OrbER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 21, 1948, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Walter M. Jakway, an individual doing business as Vogue Products, 
charging him with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. After the filing 
by respondent of his answer to the complaint, a hearing was held be- 
fore a trial examiner of the Commission theretofore designated by it, 
at which hearing testimony was introduced, and a stipulation as to the 
facts entered into between the respondent and counsel supporting the 
complaint likewise was read into and made a part of the record in 


| 
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this proceeding, and such testimony and other evidence were duly 


_ recorded and filed in the office of the Commission. Respondent having 


waived the filing of a recommended decision by the trial examiner, 
the proceeding regularly came on thereafter for final hearing before 
the Commission upon the complaint, the answer, testimony, and the 
stipulation as to the facts; and the Commission, having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest. of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Walter M. Jakway, hereinafter referred to as the 
respondent, is an individual who, from 1942 to September 1, 1946, was 
trading and doing business as Vogue Products. From 1939 until 
1942, when respondent Jakway acquired the entire business, Vogue 
Products was conducted by the respondent in partnership with Frank 
Bonn, and subsequent to September 1946 the business has been con- 
ducted under the same name as a co-partnership composed of respond- 
ent Walter M. Jakway, together with William M. Jakway and Jerry 
W. Jakway. Respondent has continued as the directing head of the 
business which, since 1948, has been located at 2420 Eads Street, Los 
Angeles, Calif., and formerly was located at 1149 North Seward Street, 
Hollywood, Calif. 

Par. 2. Respondent Walter M. Jakway, trading as aforesaid, is now 
and since 1940 has been engaged in the business of selling and dis- 
tributing a preparation designated as “Tuffenail,” which preparation 
is a “drug” as that term is defined in the Federal Trade Commission 
Act. The formula and directions for use of said preparation are as 
follows: 


Percent 
ae Tel porassivan fO0ide) 1. wun eee ime 3.5 
Sulphonated fatty alcohol_—---_+222-2= 2525 -_-__-_.-___--_-___=_-_---= ell 
KO Ff (potassium hydroxide) ——— =e oe ea .18 
ign ee ee Rs Fe Bk 8.3 
Glycerine _____------------~------------~-------~---------------------- 4,2 
iscontlalnolla see ee re ee eee ee ee ae a | 

0014 


Metnail yellow-------------------------~---------------------------- 
H.O (water) Q. S. to 100 percent. 
Use nightly. Wash and dry hands. Apply liberally around the cuticle and 


under nail tips. 
Respondent has caused and causes said preparation, when sold, to be 


transported from his place of business in the State of California, to 
purchasers thereof located in various other States of the United States 
and in the District of Columbia. 


\ 
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Par. 3. In the course and conduct of said business, respondent has 
disseminated and caused the dissemination of advertisements concern- 
ing said product by the United States mails and by various means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, for the purpose of inducing, and which are likely to induce, 
directly and indirectly its purchase. Such advertisements have in- 
cluded, but are not limited to advertisements appearing in the February 
1945 issue of Movies Magazine, the July 1944 issue of the magazine 
Modern Romances, the September 18, 1941, issue of the Hollywood, 
Calif., Citizen-News, and the April 1946 issue of Movie Life Magazine. 
Respondent has disseminated and caused the dissemination of adver- 
tisements concerning the preparation “Tuffenail” by various other 
means, including circulars, leaflets, pamphlets, and display cards, for 

-the purpose of inducing, and which are likely to induce, directly or 
indirectly the purchase of said preparation in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. 

Par. 4, Among the statements and representations contained in the 
said advertisements disseminated as aforesaid are the following: 


TUFFENAIL 


Scientific, proven aid for Brittle, Splitting, or Thin Nails. Acts to tuffen nails 
and help cuticle. 
TUFFENAIL 


Tuffenail for healthy, lovely nails. Scientific, proven aid for “onychosis” acts 
to tuffen nails, prevent brittleness. 


NGW! America’s Most Effective 
Nail Aid 
TUFFENAIL 


TUFFENAIL, an active complex solution tends to tuffen the nails, stimulate 
growth, and prevent drying up, brittleness, breaking, splitting and chipping nails. 


TUFFENAIL 


The Accepted Aid 
For 
BREAKING 
SPLITTING 
CHIPPING 
BRITTLE 
NAILS! 


TESTING 
LABORATORIES 

Vouch For Our Claims 
IT’S YOUR GUARANTEE! 
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Consulting and analytical chemists have examined and tested TUFFENAIL. 
These are some of the statements in their laboratory reports: 

The principle upon which the composition and action of Tuffenail is based is 
in our opinion scientifically sound. The combination of materials in this prod- — 
uct could have no harmful or deleterous effect upon the nails or the most delicate 
skin. 

The claims made for Tuffenail by the distributors ; that it is a remarkable aid 
for splitting, chipping, and breaking nails, we find to be well founded and true. 

TUFFENAIL ... Aids in Overcoming or Preventing Nail Brittleness ... 
It Toughens; Stimulates Nail Growth; Helps Keep Them Pliant and Strong. 


TUFFENAIL 
For Peeling, Splitting, Brittle Nails 


. .. It’s the new liquid nail conditioner that toughens nails, helps them 
grow longer and stronger. 

. .. The balanced ingredients of TUFFENAIL penetrate into the pulp where 
true nail cells are formed .. . TUFFENAIL tends to prevent sluggishness of 
the lymphatic glands which are directly responsible for the formation of true 
nail cells .... TUFFENAIL tends to prevent lamination or peeling of the nail 


layers. 
TUFFEN your NAILS with 


TUFFENAIL 


A MOST EFFECTIVE AID 

for “Onychosis’”— 
BREAKING, SPLITTING 
CHIPPING, PEELING 
NAILS 


... lack of proper stimulation which causes a sluggish action of the lymphatic 
glands at the matrix where nail cells are formed, is the principal cause of nail 
deficiencies... 


TUFFENAIL 
America’s 
Most Effective Aid 
for 
SPLITTING 
BREAKING 
CHIPPING 
BRITTLE NAILS 


The smart vogue for longer nails creates Onychosis, nail troubles. TUFFE- 
NAIL, the accepted active, complex solution tends to tuffen the nails, stimulate 
growth, and prevent dehydration and brittleness... 


Lovelier Nails with 
TUFFENAIL 


Beautify and strengthen your nails with Hollywood’s Tuffenail. 
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Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto not specifically set out herein, respondent has represented di- 
rectly and by implication that eel is an effective aid for brittle, 
splitting, breaking, chipping nails and its use will toughen the nails; 
prevent brittleness, dryness, breaking, splitting and chipping of the 
nails, or peeling of the nail layers, and that its application to the nails 
constitutes a competent and effective treatment for onychosis; that its 
use will stimulate nail growth, and help nails to grow stronger and 
will keep them strong; that Tuffenail will penetrate the skin into the 
flesh of the nail bed and will prevent sluggishness of the lymphatic 
glands. 

Par. 6. The said advertisements are misleading in material respects, 


and are “false advertisements” as that term is defined in the Federal 


Trade Commission Act. On the basis of the stipulated facts contained 
in the record, the Commission finds that Tuffenail is not an aid for 
brittle, splitting, breaking, chipping nails and its use will not toughen 
the nails and will not prevent brittleness, dryness, breaking, splitting, 
and chipping of the nails, nor peeling of the nail layers; its applica- 
tion does not constitute a competent and effective treatment for 
onychosis; its use will not stimulate the growth of nails, nor will it 
help nails to grow stronger or to keep strong; Tuffenail will not pene- 
trate the skin and will not prevent sluggishness of the lymphatic 
glands. 

Respondent’s preparation, when used as directed, will have no sig- 
nificant effect on the nails; it will temporarily soften the cuticle around 
the nails, which represents its sole therapeutic property. Onychosis 
is a broad term referring to any disease or deformity of the human 


nails, which may result from conditions local to the nails or from 


systemic causes, but, regardless of the cause, respondent’s preparation 
would have no effect on onychosis. The use of Tuffenail would have 
no effect on the lymphatic glands anywhere in the human system. 
Splitting, brittle nails are not due to lack of proper stimulation, nor 
to sluggish action of the lymph glands at the matrix, and even if these 
conditions were due to such causes, respondent’s preparation would be 
wholly ineffective in correcting the same. Medical science teaches that 
no parr glands are located at the matrix of the nails, 

Par. 7. The use by the respondent of the aforesaid false advertise- 
ments has had the tendency and capacity to mislead and deceive a sub- 
stantial portion of the public into the erroneous and mistaken belief 
that said advertisements are true, and to induce a portion of the pur- 
chasing public because of such erroneous and mistaken belief to pur- 
chase respondent’s preparation. 
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CONCLUSION 


The aforesaid acts and pr actices of respondent, as herein found, are 
call to the prejudice and i injury of the public and constitute unfair and 
deceptive acts and practices in commer¢é within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint, the answer of respondent, testimony, and 
stipulation as to the facts (filing of recommended decision by the 
trial examiner having been waived), and the Commission having made 
its findings as to the facts and, based solely on the statements appearing 
in said stipulation, its conclusion that the respondent has violated 
the provisions of the Federal Trade Commission Act: 

It is ordered, That respondent, Walter M. Jakway, individually 
and trading under the name of Vogue Products, or any other name, 
and his agents, representatives, and employees, directly or through 
any corporate or other device in connection with the offering for 
sale, sale, and distribution of the preparation designated “Tuffenail,” 
or any other preparation of substantially similar composition or pos- 
sessing substantially similar properties, whether sold under the same 
name or any other name, do forthwith cease and desist from: 

(1) Disseminating or causing to be disseminated by means of the 
United States mails, or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents directly or by implication: 

(a) That said preparation is an effective aid for brittle, splitting, 
breaking, or chipping nails, or that Tuffenail has any significant effect 
on the nails in excess of acting to temporarily soften the cuticle 
around the nails; 

(b) That said preparation will prevent brittleness, ee break- 
ing, splitting, or chipping of the nails or peeling ah the nail layers; 

(c) That said preparation is a competent or effective treatment 
for onychosis or that its use will stimulate nail growth, toughen, or 
strengthen the nails or keep them strong; 

(d) That said preparation will penetrate the skin into the flesh 
of the nail bed or will prevent sluggishness of the lymphatic glands. 

(2) Disseminating or causing to be disseminated by any means for 
the purpose of inducing, or which is likely to induce, directly or 
indirectly, the purchase of said product in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
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which contains any of the representations prohibited in paragraph 
1 hereof. 

It is further ordered, That the respondent, Walter M. J akway, shall, 
within 60 days after service upom him of this order, file with the 
. Commission a report in writing setting forth in detail the manner and 
form in which he has complied with this order. 
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In THE Matter oF 


STANLEY WEINSTEIN DOING BUSINESS AS GENERAL 
TACK COMPANY . ‘ 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5688. Complaint, Aug. 12, 1949—Decision, May 28, 1950 


By virtue of the established practice of imprinting or otherwise labeling or mark- 
ing products of foreign origin and their containers, with the name of the 
country of their origin, in legible English words, in a conspicuous place, and 
as required by law, a substantial: portion of the buying and consuming 
public has come to rely upon such marking, and is influenced thereby to , 
distinguish and discriminate between’ competing products of foreign and 
domestic origin, and when products composed in whole or substantial part 
of imported articles are offered and sold.in the channels of trade in 
commerce throughout the United States, they are purchased and accepted 

_as and for products wholly of domestic manufacture and origin, unless im- 
‘printed, labeled or marked in a manner which informs purchasers of their 
foreign origin. 


There has been and is among members of the buying and consuming public a 
substantial and subsisting preference for products which are wholly of 
domestic manufacture or origin, as distinguished from those of foreign manu- 
facture or origin and from those which are in substantial part made of 
materials or parts of foreign manufacture or origin. 


Where an individual engaged in purchasing, in bulk quantities, thumb tacks 
which had been imported from Belgium and other foreign countries, plainly 
stamped with the country of origin, and in plating, enameling, or lacquering 
the same, and mounting them on boards wrapped in cellophane, and there- 
after packing them in his own containers for shipment— 

Sold said products without any imprinting, labeling or marking upon the boards 
upon which they were mounted or the wrappers or cartons in which packed, 
and upon which in all cases there appeared his trade name and the words 
“Jersey City, New Jersey” ; 

With tendency and capacity to mislead and deceive purchasers and members of 
the buying and consuming public into the false belief that said thumbtacks 
were wholly of domestic manufacture and origin, and thereby into the 
purchase thereof: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Morton Nesmith for the Commission. 
Mr. Saul Rubin, of New York City, for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Stanley Weinstein, 
doing business as General Tack Co., hereinafter referred to as respond- 
ent, has violated the provisions Or said act, and, it appearing to the 
Conmiisnen that a proceeding by it in respect ere would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrapu 1. Respondent, Stanley Weinstein, is an individual tr sd 
ing and doing business as General Tack Co., with his office and prin- 
cipal place of business at 525 Mercer Street, J ersey City, N. J. 

Par. 2. Said respondent is now and has been for several years last 
past engaged in the business of purchasing thumbtacks imported from 
Belgium and other foreign countries, plating or otherwise coating the 
tacks in this country, and selling and distributing said product. 

Par. 3. The respondent causes his said product when sold to be 
shipped from his place of business in the State of New Jersey to job- 
bers and dealers located in various other States of the United States 
and in the District of Columbia. Said jobbers and dealers in turn sell 
said thumbtacks to the general public. Respondent maintains, and 
at all times mentioned herein has maintained, a course of trade in said 
product in commerce between and among the various States of the 
United States and in the District of Columbia. His volume of busi- 
ness In such commerce is substantial. 

Par. 4. In the course and conduct of his business, respondent pur- 
chases thumbtacks which are imported from Belgium and other foreign 
countries in bulk quantities, usually 500,000 to the case. These cases 
are plainly stamped with the country = origin. The respondent re- 
moves the tacks from these cases, plates, enamels, or lacquers them, 
mounts them on boards, ranging from 24 upward per board, wraps 
the boards in cellophane, and packs them in his own containers for 
shipment. Neither the boards upon which the tacks are mounted, the 
cellophane wrappers which enclose said boards, nor the cartons which 
package the finished product are marked or labeled with the country 
of origin of said thumbtacks.. In some instances, the boards upon 
which the tacks are mounted are marked “General Tack Co., J ersey 
City, N. J.,” and usually the style or lot number appears thereon. 
in all instances, the cartons in which the finished boards are packed are 
marked “General Tack Co., Jersey City, N. J.” 

Par. 5. By virtue of the practice, heretofore and now established, 
of imprinting and otherwise labeling or marking products of foreign. 
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origin, and their containers, with the name of the country of their 
origin, in legible English words, in a conspicuous place, and as re- 
quired by law, a substantial portion of the buying and consuming 
public has come to rely, and now relies, upon such imprinting, labeling 
or marking, and is influenced thereby, to distinguish and discriminate 
between competing products of foreign and domestic origin, including — 
foreign-made and imported thumbtacks. When products composed 
in whole or substantial part of imported articles are offered for sale 
and sold in the channels of trade in commerce throughout the United 
States and in the District of Columbia, they are purchased and ac- 
cepted as and for, and taken to be, products wholly of domestic manu- 
facture and origin unless the same are imprinted, labeled, or marked 
in a manner which informs purchasers that the said products, or parts 
thereof, are of foreign origin. 

At all times material to this complaint, there has been, and now: is, 
among said members of the buying and consuming public, including 
purchasers and users of thumbtacks, in and throughout the United 
States and in the District of Columbia, a substantial and subsisting 
preference for products which are wholly of domestic manufacture or 
origin, as distinguished from products of foreign manufacture or 
origin and from products which are in substantial part made of 
materials or parts of foreign manufacture or origin. 

Par. 6. The practice of respondent as aforesaid in offering for sale, 
selling, and distributing his thumbtacks of foreign origin without any 
imprinting, labeling, or marking on the boards upon which said tacks 
are mounted or the cartons in which they are packed to indicate to 
purchasers that said thumbtacks are of Belgian or other foreign 
origin, has had and now has the tendency and capacity to mislead 
and deceive purchasers and members of the buying and.consuming 
public into the false and erroneous belief that said thumbtacks are 
wholly of domestic manufacture and origin and into the purchase 
thereof in reliance upon such erroneous belief. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 12, 1949, issued and there- 
after served upon the respondent, Stanley Weinstein, an individual ° 
doing business as General Tack Co., its complaint in this proceeding, 
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charging said respondent with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of that act. 
The respondent’s answer to said complaint was filed on October 14, 
1949, but on February 28, 1950, he filed with the Commission a motion 
for leave to withdraw said original answer and to file in lieu thereof 
a substitute answer dated February 25, 1950, in which he admitted all 
of the material allegations of fact set forth in the complaint and waived 
all intervening procedure and further hearings as to said facts, and 
said motion was subsequently granted. Thereafter, this proceeding 
regularly came on for final hearing before the Commission upon the 
complaint and the substitute answer thereto; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom, 


FINDINGS AS TO THE FAG.S 


ParacrapH 1. Respondent, Stanley Weinstein, is an individual trad- 
ing and doing business as General. Tack Company, with his office 
and principal place of business located at 525 Mercer Street, in the City 
of Jersey City, State of New Jersey. 

Par. 2. Said respondent is now and for several years last past he 
has been engaged in the business of purchasing thumbtacks imported 
from Belgium and other foreign countries, plating or otherwise coat- 
ing the tacks in this country, and selling and distributing said product. 

Par. 3. The respondent causes his said product, when sold, to be 
‘shipped from his place of business in the State of New Jersey to jobbers 
and dealers located in various other States of the United States and 
in the District of Columbia. Said jobbers and dealers in turn sell said 
thumbtacks to the general public. Respondent maintains, and at all 
times mentioned herein he has maintained, a course of trade in said 
product in commerce between and among the various States of the 
United States and in the District of Columbia. His volume of busi- 
ness in such commerce is substantial. 

Par. 4. In the course and conduct of his business, respondent pur- 
chases thumbtacks which are imported from Belgium and other 
foreign countries in bulk quantities, usually 500,000 to the case. These 
cases are plainly stamped with the country of origin. The respondent 
removes the tacks from these cases, plates, enamels, or lacquers them, 
mounts them on boards, ranging from 24 upward per board, wraps 
the boards in cellophane, and packs them in his own containers for 
shipment. When said tacks are so mounted, wrapped and packaged, 
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however, the country of origin thereof is not shown on the boards 
upon which they are mounted, the cellophane wrappers which enclose 


_ said boards, or the cartons which package them. In some instances, 


the boards upon which the tacks are mounted are marked “General 
Tack Co., Jersey City, N. J.,” and usually the style or lot number ap- 
pears thereon. In all instances, the cartons in which the finished 
boards are packed are marked “General ‘Tack Co., Jersey City, N. J.” 

Par. 5. By virtue of the practice, heretofore and now established, 
of imprinting and otherwise labeling or marking products of foreign 
origin, and their containers, with the name of the country of their 
origin, in legible English words, in a conspicuous place, and as re- 
quired by law, a substantial portion of the buying and consuming 
public has come to rely, and now relies, upon such imprinting, labeling, 
or marking, and is influenced thereby, to distinguish and discriminate 
between competing products of foreign and domestic origin, including 
foreign-made and imported thumbtacks. When products composed 
in whole or substantial part of imported articles are offered for sale 
and sold in the channels of trade in commerce throughout the United 
States and in the District of Columbia, they are purchased and ac- 
cepted as and for, and taken to be, products wholly of domestic manu- 
facture and origin unless the same are imprinted, labeled, or marked 
in a manner which informs purchasers that the said products, or parts 
thereof, are of foreign origin. 

At all times mentioned herein there has been, and now is, among said 
members of the buying and consuming public, including purchasers 
and users of thumbtacks, in and throughout the United States and 
in the District of Columbia, a substantial and subsisting preference 
for products which are wholly of domestic manufacture or origin, as 
distinguished from products of foreign manufacture or origin and 
from products which are in substantial part made of materials or 
parts of foreign manufacture or origin. 

Par. 6. The practice of respondent in offering for sale, selling, and 
distributing his thumbtacks of foreign origin without any imprinting, 
labeling, or marking on the boards upon which said tacks are mounted 
or on the wrappers in which they are enclosed to indicate to purchasers 
that said thumbtacks are of Belgian or other foreign origin, has had 
and now has the tendency and capacity to mislead and deceive pur- 
chasers and members of the buying and consuming public into the false 
and erroneous belief that said thumbtacks are wholly of domestic 
manufacture and origin and into the purchase thereof in reliance upon 


such erroneous belief. 
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* CONCLUSION 


The acts and practices of the respondent, as herein found, are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of the respondent, in which answer said respondent admits all of the 
material allegations of fact set forth in the complaint and waives all 
intervening procedure and further hearings as to said facts, and the 
Commission having made its findings as to the facts and its conclusion 
that the respondent has violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That the respondent, Stanley Weinstein, individually 
and trading as General Tack Co., or trading under any other name or 
trade designation, and said respondent’s agents, representatives, and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, or distribution in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
thumbtacks or other similar products, do forthwith cease and desist 
from: 

Offering for sale or selling any such products of foreign origin with- 
out clearly and conspicuously disclosing on the boards on which such 
products are mounted, or other packages or containers in which they 
are sold to the consuming public, the country or origin of such products. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE Marrer oF 
P. LORILLARD CO. 
Modified Cease and Desist Order 
Docket 4922. Order, May 24, 1950 


Order modifying prior cease and desist order issued on March 31, 1950, 46 F. T. ©. 
734 at 752—which prohibited respondent from misrepresenting the qualities 
cr properties, etc., of its Beech-Nut, Sensation, or Old Gold cigarettes, or of 
its Friends smoking tobacco, or the smoke therefrom—so as to provide that 
nothing in the order with respect to respondent’s Beech-Nut cigarettes, or 
cther cigarettes of substantially the same length, shall be construed to pro- 
hibit it from representing “that during the time the extra length of any 
such cigarette is being smoked the smoke therefrom will contain less irritat- 
ing properties and will be cooler than the smoke from standard Jength 
cigarettes”; and in certain other respects as below set forth, 


Before Mr. Webster Ballinger, trial examiner. 

Mr. John R. Phillips, Jr. for the Commission. 

Perkins, Daniels & Perkins, of New. York City, and Bingham, Col- 
tins, Porter & Kistler, of Washington, D. C., for respondent. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding was heard by the Federal Trade Commission upon 
the complaint, answer of the respondents, testimony, and other evi- 
dence taken before trial examiners of the Commission theretofore duly 
designated by it, recommended decision of the trial examiner and 
exceptions filed thereto by. counsel supporting the complaint, and brief. 
of counsel supporting the complaint (no brief having been filed by 
counsel for respondent and oral argument not having been requested ), 
and the Commission, having considered the matter, made and issued. 
its findings as to the facts, conclusion, and order to cease and desist 
on March 31, 1950. . 

Thereafter the Commission, acting upon its own motion, reconsid- 
ered the matter and on May 12, 1950, issued its rules to show cause why 
said order to cease and desist should not be modified to read as set 
forth therein. In response to said rule to show cause, counsel support- 

ing the complaint filed a statement acquiescing in the proposed modi- 
fication and respondent, by its counsel, filed a statement containing 
additional proposals for modifying said order to cease and desist; and 
the Commission having considered such additional proposals and hay- 
ing rejected same for the reason that an order to cease and desist 
embodying such proposals would not adequately protect the public 
against a continuation or resumption of the practices found to be unfair 
and deceptive, and being of the opinion that the order to cease and 
desist heretofore issued in this proceeding should be modified in the 
respects set forth in said rule to show cause: 
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Now, therefore, it is ordered, That said order to cease and desist be, 
and the same hereby is, modified to read as follows: 

“Tt is ordered, That the respondent, P. Lorillard Co., a corporation, 
and its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in or in connection with the 
offering for sale, sale, and distribution in commerce, as ‘commerce’ 
is defined in the Federal Trade Commission Act, of its products Beech- 
Nut cigarettes, Sensation cigarettes, Old Gold cigarettes, and Friends 
smoking tobacco, do forthwith cease and desist from representing by 
any means, directly or indirectly: 

“(1) That Beech-Nut cigarettes, or any other cigarette composed 
of substantially the same blend of tobaccos, or the smoke therefrom, 
will not harm or irritate the throat, or will provide any defense against 
throat irritation; or that the extra length of Beech-Nut cigarettes, or 
of any other cigarette of substantially the same length, will filter out 
or eliminate the harmful properties in the smoke from such cigarettes 
or will cause the smoke from such cigarettes to be cooler than the smoke 
from cigarettes of standard length; Provided, however, That nothing 
herein shall be construed to prohibit the respondent from representing 
that during the time the extra length of any such cigarette is being 
smoked the smoke therefrom will contain less irritating properties and 
will be cooler than the smoke from standard length cigarettes ; 

“(2) That Sensation cigarettes, or any other cigarette composed of 
substantially the same blend of tobaccos, are made of extra-choice im- 
ported and domestic tobaccos, or are top quality cigarettes, or are made 
from the finest tobacco that can be bought; 

“(3) That Old Gold cigarettes or the smoke therefrom contains less 
nicotine, or less tars and resins, or is less irritating to the throat than 
the cigarettes or the smoke therefrom of any of the six other leading 
brands of cigarettes; or - 

“(4) That Friends smoking tobacco, or any other smoking tobacco 
manufactured in substantially the same manner, is rum-cured, or that 
the process by which a rum flavoring is added to such tobacco enriches 
the tobacco or causes the smoke therefrom to be any less irritating to 
the throat or any cooler than if such rum flavoring were not added; 
or that the smoke from Friends smoking tobacco, or from any other 
smoking tobacco composed of substantially the same blend of tobaccos, 
will not irritate the mouth or throat of a smoker, or is cool, or is free 
from bite, burn, or harshness. 

“It is further ordered, That respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order.” 
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Complaint 


IN THE MATTER OF 


WESTERN BATT & BEDDING CO., INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN rn 
OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5682. Complaint, July 15, 1949—-Decision, May 24, 1950 


Where a corporation and its secretary-treasurer and general manager, who 
dominated its affairs and was responsible for its acts and practices, engaged 
in the manufacture for introduction into commerce, and in the sale, trans- 
portation and distribution in commerce, of wool products as defined in the 
Wool Products Labeling Act— 

Misbranded wool batts by failing to affix thereto stamps, tags, labels or other 
means of identification or a substitute in lieu thereof showing the percent- 
age of the fiber weight of wool, fiber other than wool and other information 
called for under the act and rules and regulations thereunder, including the 
name of the manufacturer or the manufacturer’s identification number, and 
that of a seller or reseller of the products or of one or more persons subject 
to see. 5 of the act with respect thereto: 

Held, That such acts and practices were in violation of the Wool Products Label- 
ing Act and the rules and regulations promulgated thereunder, and consti- 
tuted unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. ‘ 


Before Mr. Abner EF. Lipscomb, trial examiner. 
Mr. Jesse D. Kash for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
the Wool Products Labeling Act of 1939, and by virtue of the author- 
ity vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Western Batt & Bedding Co., Inc., a corporation, 
and Lee Brown, an individual and as an officer of the Western Batt 
& Bedding Co., Inc., hereinafter referred to as respondents, have vio- 
lated the provisions of said acts and rules and regulations promulgated 
under the Wool Products Labeling Act of 1939, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrapu 1. Respondent, Western Batt & Bedding Co., Inc., is a 
corporation organized, existing and doing business under tg By vir- 
tue of the laws of the State of Oregon, with its office and principal 
place of business located at Stayton, Oreg. 
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Respondent, Lee Brown, is secretary-treasurer and general manager 
of respondent Western Batt & Bedding Co., Inc., with his office and 
principal place of business located at Stayton, Oreg. This individual 
dominates the affairs of corporate respondent and is responsible for 
its acts and practices, including those hereinafter referred to. Re- 
spondents Western Batt & Bedding Co., Inc., a corporation, and Lee 
Brown are engaged in the manufacture for introduction and in the 
introduction into commerce and in the sale, transportation and distri- 


bution in commerce of wool products as such products are defined in- 


the Wool Products Labeling Act of 1939, as “commerce” is defined 
in said act and in the Federal Trade Commission Act. 

Par. 2. Respondents’ said wool products are composed in whole or 
in part of wool, reprocessed wool or reused wool, as those terms are 
defined in the Wool Products Labeling Act of 1939, and such products 
are subject to the provisions of said act and the rules and regulations 
promulgated thereunder. Since July 15, 1941, respondents have vio- 
lated the provisions of said act and said rules and regulations in the 
manufacture for introduction, and in the introduction into commerce 
and in the sale, transportation and distribution of said wool products 
in said commerce, by causing said wool products to be misbranded 
within the intent and meaning of said act and said rules and 
regulations. 

Par. 3. Among the wool products manufactured for introduction 
into commerce by respondents and introduced into commerce, sold, 
transported and distributed in commerce by respondents, are woolen 
batts. Exemplifying respondents’ practice of violating said act and 
the rules and regulations promulgated thereunder is their misbrand- 
ing of the aforesaid wool products in violation of the provisions of said 
act and the said rules and regulations by failing to affix to said wool 
products a stamp, tag, label or other means of identification, or a 
substitute in lieu thereof, as provided by said act, showing (a) the 
percentage of the total fiber weight of the wool product, exclusive of 
ornamentation not exceeding five percentum of said total fiber weight, 
of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each fiber 
other than wool where said percentum by weight of such fiber was five 
percentum or more, and (5) the aggregate of all other fibers; (6) the 
maximum percentage of the total weight of the wool product of non- 
fibrous loading, filling, or adulterating matter; (c) the percentages 
in words and figures plainly legible by weight of the wool content of 
such wool product where said wool product contains a fiber other than 
wool; (d) the name of the manufacturer of the wool product, or the 
manufacturer’s registered identification number and the name of a 
seller or reseller of the product as provided for in the rules and regula- 
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[| tions promulgated under such Act, or the name of one or more persons 
subject to section 3 of said act with respect to such wool product. 

|| The misbranded wool products referred to above were introduced, 
||, sold, transported, distributed, delivered for shipment, shipped, and 
offered for sale, in commerce, by each of the respondents. 

H Par. 4. The aforesaid acts, practices and methods of the respondents, 
i} as alleged herein, were and are in violation of the Wool Products Label- 
ing Act of 1939 and the rules and regulations promulgated thereunder, 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Revort, Frnpin¢s as TO THE F'acts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act and 
the Wool Products Labeling Act of 1939, the Federal Trade Commis- 
sion, on the 15th day of July 1949, issued and subsequently served its 
complaint in this proceeding upon respondents Western Batt & Bed- 
ding Co., Inc., a corporation, and Lee Brown, individually and as an 
officer of said corporation, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said Acts. After the filing of answer by respondents to said com- 
plaint, the trial examiner, theretofore designated by the Commission 
to perform all duties authorized by law in this proceeding, granted 
respondents’ motion for permission to withdraw the answer previously 
filed and to substitute therefore an answer by respondents dated Octo- 
ber 31, 1949, admitting all material allegations of fact set forth in said 
complaint and waiving all intervening procedure, including the filing 
of a recommended decision by the trial examiner and further hearing 
as to said facts, which substitute answer was duly recorded in the 
office of the Commission. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on the complaint, and the 
substitute answer; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Western Batt & Bedding Co., Inc., is a 
corporation organized, existing, and doing business under and by vir- 
tue of the laws of the State of Oregon, with its office and principal 
place of business located at Stayton, Oreg. 

Respondent, Lee Brown, is secretary-treasurer and general manager 
of respondent, Western Batt & Bedding Co., Inc., with his office 
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and principal place of business located at Stayton, Oreg. This indi- 
vidual dominates the affairs of corporate respondent and is responsible 
for its acts and practices, including those hereinafter referred to. 
Respondents, Western Batt & Bedding Co., Inc., a corporation, and 
Lee Brown are engaged in the manufacture for introduction and in the 
‘introduction into commerce and in the sale, transportation, and dis- 
tribution in commerce of wool products as such products are defined in 
the Wool Products Labeling Act of 1939, as “commerce” is defined 
in said Act and in the Federal Trade Commission Act. 

Par. 2. Respondents’ said wool products are composed in whole or 
in part of wool, reprocessed wool, or reused wool, as those terms are 
defined in the Wool Products Labeling Act of 1939, and such products 
are subject to the provisions of said act and the rules and regulations 
promulgated thereunder. Since July 15, 1941, respondents have vic- 
lated the provisions of said act and said rules and regulations in the 
manufacture for introduction, and in the introduction into commerce 
and in the sale, transportation, and distribution of said wool products 
in said commerce, by causing said wool products to be misbranded 
within the intent and meaning of said act and said rules and 
regulations. 

Par. 3. Among the wool products manufactured for introduction 
into commerce by respondents and introduced into commerce, sold, 
transported, and distributed in commerce by respondents, are woolen 
batts. Exemplifying respondents’ practice of violating said act and 
the rules and regulations promulgated thereunder is their misbrand- 
ing of the aforesaid wool products in violation of the provisions of 
said act and the said rules and regulations by failing to affix to said 
wool products a stamp, tag, label, or other means of identification, or 
a substitute in lieu thereof, as provided by said act, showing (a) the 
percentage of the total fiber weight of the wool product, exclusive of 
ornamentation not exceeding 5 per centum of said total fiber weight, 
of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each fiber other 
than wool where said per centum by weight of such fiber was 5 per 
centum or more, and (5) the aggregate of all other fibers; (6) the 
maximum percentage of the total weight of the wool product of non- 
fibrous loading, filling, or adulterating matter; (¢) the percentages in 
words and figures plainly legible by weight of the wool content of 
such wool product where said wool product contains a fiber other than 
wool. 

In further violation of said act and of rule 4 of the rules and regula- 
tions promulgated thereunder by the Commission as such rule existed 
at the time this proceeding was instituted, respondents have engaged 
in misbranding by failing to affix to the aforesaid wool products a 
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stamp, tag, or label or other means of identification showing the name 
of the manufacturer or the manufacturer’s identification number and 
the name of a seller or reseller of the products, as then provided for in 
said rule 4 of the rules and regulations. or the name of one or more 
_ persons subject to section 3 of the act with respect to such products. 
Par. 4. The misbranded wool products referred to above were intro- 
duced, sold, transported, distributed, delivered for shipment, shipped, 
_ and offered for sale, in commerce, by each of the respondents. 


CONCLUSION 


The aforesaid acts, practices, and methods of the respondents, as 
herein found, have been in violation of the Wool Products Labeling 
Act of 1939 and the rules and regulations promulgated thereunder, 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, and the answer of respond- 
ents, in which joint answer respondents admit all the material 
allegations of fact set forth in said complaint and waive all interven- 
ing procedure, including the filing of recommended decision by the 
trial examiner and further hearing as to said facts, and the Commis- 
sion having made its findings as to the facts and its conclusion that 
respondents have violated the provisions of the Federal Trade Com- 
mission Act and the Wool Products Labeling Act of 1939: 

It is ordered, That respondents Western Batt and Bedding Co., Inc., 
a corporation, its officers, agents, representatives, and employees, and 
Lee Brown, individually, and his agents, representatives, and employ- 
ees, directly or through any corporate or other device, in connection 
with the introduction or manufacture for introduction into commerce, 
or the sale, transportation, or distribution in commerce, as “commerce” 
is defined in the aforesaid acts, of woolen batts or other wool products, 
as such products are defined in and subject to the Wool Products Label- 
ing Act of 1939, which products contain, purport to contain, or in any 
way are represented as containing “wool,” “reprocessed wool,” or “re- 
used wool,” as those terms are defined in said act, do forthwith cease 
and desist from misbranding such woolen batts, or other products, by 
failing to affix securely to or place on such products a stamp, tag, label, 
or other means of identification showing in a clear and conspicuous 


manner : 
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(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is 5 per centum or more, and (5) the aggregate of all other fibers. 

(6) The maximum percentage of the total weight of such wool prod- 
uct of any nonfibrous loading, filling, or adulterating matter. 

(c) The name or the registered identification number of the manu- 
facturer of such wool product, or of one or more persons engaged in 
introducing such wool product into commerce, or in the sale, trans- 
portation, or distribution thereof in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act and in the Wool Products 
Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939; 

And provided further, That nothing contained in this order shall 
be construed as limiting any applicable provisions of said act or the 
rules and regulations promulgated thereunder. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 


. oi * 
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Syllabus 


In THE Marrer or 


AUTOMATIC CANTEEN GO. OF AMERICA _ 


COMPLAINT, FINDINGS, ORDER AND OPINION IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 3 AND SHC. 2 (f) OF AN ACT OF CONGRESS APPROVED 
OCT. 15, 1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 4933. Complaint, March 19, 1943—Decision, June 6, 1950 


Competition among the manufacturers and jobbers of candy, gum, nuts and other 
confectionery products is and has been such that any differential or dis- 
crimination in the price of such products of like grade and quality may re- 
sult in a substantial diversion of business to those manufacturers and 
jobbers who grant such differential or discriniination and substantially re- 
duce the sales of those who do not grant them. 


Where a corporation engaged in (1) purchasing nationally known candy and 
confectionery products of standard weight and quality from many manu- 
facturers in various States, and in reselling them to some 83 “canteen dis- 
tributors” (including two which were owned or controlled by the chairman 
of its board and his brother and accounted for over one-third of all retail 
sales reported by said distributors), for resale to the public by means of 
automatic vending machines leased from it and located in offices, factories 
and other commercial establishments in 112 separate territories in 33 States 
and in the District of Columbia; and in (2) acquiring, owning, operating 
and leasing such machines—substantially all of which were in the possession 
of its distributors through the operation of its lease agreements with them— 
and developing, as a part of its primary function of selling confectionery 
products, the automatic retailing of such items through leased vending 
machines ; 

In leasing both the standard machines and the selective machines, which it 
developed and which permitted the customer to select different kinds of 
candy, gum or nuts, and which, as with the standard it caused to be man- 
ufactured for it by others— 

(a) Entered into exclusive dealing contracts with its said distributors which 
required said distributors (1) to purchase from it their requirements of con- 
fectionery and other merchandise for sale in its machines, (2) not to use 
or sell any merchandise thus purchased in any machine other than those 
leased by it, (3) not to offer or sell in such machines any merchandise not 
purchased from it, and (4) not to make, possess or operate any such machine 
not leased from it; 

Prohibited its distributors, under said exclusive dealing contracts, following 

their termination through lapse of time or for breach of any of the aforesaid 

conditions, from owning, licensing, leasing, or dealing in any automatic vend- 
ing machine and from selling any merchandise by means of any such machine 
within the territory specified for a period of five years; 

Reserved to it the right to terminate without notice the lease and all in- 

terest of the distributor thereunder in the event that he failed or refused 

to observe and fulfill certain terms, covenants and guarantees, or defaulted 


(b 


~ 
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in the performance of any of the other agreements, etc., or if his interest 
should be transferred or nass to another except as permitted in the agree- 
ment; 


(d) Included provisions whereby the distributor guarauteed to meet certain 


(e) 


requirements with respect to the number and type 0. wachines maintained 
on active sales locations during the period of operation, and the sales volume 
to be maintained, failing which it was entitled to terminate the lease and 
all of the title of the distributor under the agreement ; 

Among other miscellaneous requirements related to those above set out, in- 
cluded provisions binding the distributor to follow certain specified standard 
practice, to make reports on the conditions of its business, and to buy all 
repair parts from it; but reserved to itself the right to make arrangements 
for the use of the machines and sale of merchandise in the distributor’s 
territory where chain organizations, interstate concessionaires and public 
utility transportation systems were involved; and prohibited the distributor 
for disposing of his business without its consent ; and 


While modifying from time to time its aforesaid basic agreements, due primarily 


(f) 
(9) 


to wartime conditions, so as to give various distributors permission to make 
certain purchases from local jobbers or from certain manufacturers and 
processors upon payment to it of a fee as rental for use of its machines, 
based upon the amount of such purchases— 

Reserved the right to terminate such permission in whole or in part, and 
with or without cause; and f 

As an aid in carrying out its said exclusive dealing contracts, organized a 
company as its wholly owned subsidiary, with identical officers and located 
in the same office, and directed some of its distributors to purchase from said 
company all merchandise desired of certain suppliers, and directed certain 
suppliers to Sell to its distributors only through said company ; 


With the result that— 


(1) There was a substantial lessening of competition (1) between its 
suppliers of confectionery products and their competitors, (2) between it 
and its competitors, and (8) between its distributors and their competitors, 
thereby tending to create a monopoly in it and its distributors in the resale 
of the products concerned, and several of its suppliers who received limited 
orders from it and many of their competitors were prohibited from supply its 
distributors with their requirements; 

(2) Competition was substantially lessened between its suppliers of vend- 
ing machines and their competitors who were able to sell only to other pur- 
chasers, tending thereby to create a monopoly in its suppliers; other manu- 
facturers refrained from attempting to sell their machines to its distributors ; 
and the distributors refrained from using or dealing in such machines of 
any one other than it, due to the litigation, trouble and loss encountered in 
cases where such transactions had been attempted ; and 

(3) Effect of its said exclusive dealing contracts had been and might be 
to substantially lessen competition or tend to create a monopoly in both lines 
of commerce in which it was engaged, namely, the sale and purchase of such 
packaged merchandise suitable for use in automatic vending machines, and 


861 


! 


AUTOMATIC CANTEEN CO. OF AMERICA ° 863 


Syllabus 


the development, acquisition, ownership, leasing, licensing, or selling of such 
machines; and, “4 


Where said corporation, which, since its incorporation in 1931 and particularly 


since 1936, had enjoyed a rapid growth in business and attained a dominant 
position in the sale and distribution of confectionery products through auto- 
matic vending machines, due primarily to the aforesaid exclusive dealing 
contracts and to the receipt of lower prices or preferential discounts which 
accounted for almost all of its gross confectionery profits, on said standard 
price items (variations in which are brought about only by means of discounts, 
free deals, or other promotional aids made available by manufacturers 
and suppliers )— 


Through such methods as informing prospective suppliers of the prices and 


(0) 


terms of sale which would be acceptable to it, without consideration or in- 
quiry as to whether the supplier could justify such a price on a cost basis 
or whether it was being offered to other customers of the supplier ; refusing 
to buy unless the price to it was reduced below prices to others; and claiming 
that certain alleged savings would accrue to the supplier in selling to it, or 
that certain elements of cost could be eliminated which would justify a lower 
price— 

Knowingly induced and knowingly received, and knowingly sought to induce 
and receive, differentials in price from its suppliers which consistently ranged 
from approximately 1.2 to 33 percent lower than the prices paid by its com- 
petitors for products of like grade and quality, which it did not attempt to 
justify as making only due allowance for differences in cost of manufacture, 
sale or delivery resulting from the differing methods or quantities in which 
such products were sold or delivered to it, and which constituted discrimina- 
tions in price between purchasers of commodities of like grade and quality 
who had been and were competitively engaged with each other, in the sale 
and distribution of such commodities or whose ultimate purchasers or cus- 
tomers had been and were so engaged ; 


With the result that— 


(1) Manufacturers and processors who were unable to sell their products 
at the lower prices demanded by it, to vending machine operators, jobbers 
and retailers who competed with it or its distributors in the same trade area 
suffered a loss of business; 

(2) Its distributors, by reason of the special Services which said dis- 
criminatory prices and additional income enabled it to render them, could 
and did offer larger commissions in the intense competition for locations 
than other vending machine operators were able to meet, or which they 
were forced to meet at a decrease in sales and profits, and such competing 
operators in many' instances were forced to remove their machines from 
various locations as a result of the higher commissions paid by its dis- 
tributors ; 

(3) Candy jobbers and wholesalers were adversely affected by competitive 
sales of its products in their local territories, jobbers were unable to sell 
products concerned to its distributors who received the ultimate benefit of 
its lower prices through the medium of additional services and aids which 
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enabled them to replace other retail outlets, and sugh jobbers and wholesalers 
lost business also due to the fact that it and its distributors were able to 
procure more and better vending machine locations which substantially 
reduced the business of competing operators who ordinarily ee their 
merchandise from jobbers ; 

(4) Manufacturers engaged in selling such machines to retailers other 
than vending machine operators, who competed with it and its distributors, 
and who suffered a loss of sales or detraction of trade in the neighbor- 
hood where said distributors were able to place their machines, were either 
forced to reduce their sale of such machines to such retailers or required 
to increase their services and expenses in competing with it or its dis- 
tributors ; and 

(5) Effect of such price discriminations had been and might be sub- 
stantially to lessen competition and tend to create a monopoly in the 
manufacture, sale and purchase of confectionery products or other packaged 
goods suitable for use in coin-operated vending machines, and in the manu- 
facture, development, acquisition, ownership, operation, leasing, licensing 
or selling of such machines suitable for said products, and, as hereinbefore 
indicated, to injure, destroy or prevent competition (1) between manufac- 
turers and processors of the aforesaid products who granted*such lower 
prices and those who did not grant such discriminatory prices, (2) between 
respondent and vending machine operators who did not receive the benefit 
of the lower prices received by it, (3) between it and candy jobbers and 
wholesalers who did not receive the benefit of such discriminatory prices, 
(4) between it and other retailers of such products who did not receive the 
benefit of the lower prices granted it, and (5) between those manufacturers 
of automatic vending machines who supplied it and its distributors and those 
who did not: 

Held, (a) That the acts and practices of said corporation, of entering into 
exclusive dealing contracts with its various distributors as above set out con- 
stituted a violation of section 3 of the Clayton Act; and 

(bv) That said acts and practices of said corporation is knowingly inducing and 
receiving discriminations in the prices of products suitable for sale in vend- 
ing machines, purchased by it from manufacturers and processors, which 
had the effect above set out, constituted a violation of section 2 (f) of the 
Clayton Act as amended by' the Robinson-Patman Act. 


As respects the establishment of a factual basis for a cease and desist order, 
‘the medium through which the Commission enforces laws administered by 
it: competent proof of one or more violations, in ordinary circumstances, is 
sufficient to establish a factual basis for such an order, and neither harass- 
ment of litigants nor waste of Government funds in needless reiteration 
through cumulative evidence should be countenanced; and the Commission 
was of the opinion in the instant proceeding, in which fourteen sellers were 
named as typical of a group from which respondent had induced or re- 
ceived discriminations in price, that the records of not more than five 
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of such sellers would have Supplied ample evidence of such discriminations 
or price differentials. 

In said proceeding in which counsel, after the record had been closed for the 
taking of testimony, entered into a stipulation—which the Commission 
accepted and approved—by the terms of which it was agreed that if the 
Commission, when it reached a decision on the merits, should decide to 
issue an order to cease and desist and should issue an order which was no 
more broad in scope and no more stringent in its provisions than the proposed 
order made a part of said stipulation, then the Commission might proceed, 
without further intervening procedure, to make its findings as to the facts 
and its conclusion based thereon from the testimony and exhibits theretofore 
introduced and admitted, and enter its order requiring respondent to cease 
and desist from the acts, practices and methods complained of (after making 
its decision upon certain pending appeals from the ruling of the trial 
examiner and after the trial examiner had closed the record and filed his 
recommended decision) : 

The Commission, after due consideration, eliminated certain prohibitions con- 
tained in the order agreed to, and an additional prohibition recommended 
by the trial examiner either because the evidence failed to provide a.basis 
for findings of fact in support thereof or because such prohibitions were not 
required by reason of the nature of the complaint or were without sound 
basis under the provisions of the statute under which the proceeding was 
initiated; and in adopting the order entered, with inhibitions which did no 
more than prohibit those acts, practices and methods of respondent which 
were found to violate section 3 of the Clayton Act and section 2 (f) of 
said act as amended by the Robinson-Patman Act, and were confined to those 
acts, practices and methods alleged in the complaint, adopted an order 
which was not as stringent in its terms or as broad in scope as the order 
to which respondent agreed, but served to more properly dispose of the 
issues raised by the pleadings and to more nearly meet the requirements 
of the statute. 


Before Mr. Charles B. Bayly, trial examiner. 

Mr. Austin H. Forkner for the Commission. 

Sanders, Gravelle, Whitlock & Howrey, of Washington, D. C., and 
Friedlund, Levin & Friedlund, of Chicago, Il., for respondent. 

Ur. William A. Quinlan, of Washington, D. C, for National Candy 
Wholesalers Association Inc., amicus curiae. 

Mr. David Carliner, of Washington, D. C., for Automatic Merchan- 
dise Co., Davidson Bros., Keystone Vending Co., National Distrib- 
utors, George E. Leach, Inc., Pack Shops Co., Southern Venders, 
Sterling Vending Co., W. W. Tibbals, Vendex Inc., and Vendomat 


Corp. of America, amici curiae. 
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The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, has vio- 
lated and is now violating the provisions of section 3 and of sub- 
section (f) of section 2 of the Clayton Act (U.S. C. title 15, sec. 13), 
as amended by the Robinson-Patman Act, approved June 19, 1936, 
hereby issues its complaint against the said respondent, stating its 
charges as follows: 

COUNT I 


ParagrarH 1. Respondent, Automatic Canteen Co. of America, is 
a corporation organized and existing by virtue of the laws of the 
State of Delaware, with its principal office and place of business lo- 
cated at 222 West North Bank Street, Chicago, Il. 

Par. 2. Respondent is now and for many years last past has been 
engaged in the business of leasing and licensing automatic vending 
machines used in the dispensing of candy bars, chewing gum and 
nuts, hereinafter referred to as confection and nut products. 
Respondent is likewise engaged in the sale and distribution to lessees 
or licensees of said automatic vending machine of the confection and 
nut products vended in said machines, which products respondent 
purchases from various manufacturers and sells to said lessees in a 
manner and under terms and conditions hereinafter described. In 
connection with the leasing and licensing of automatic vending ma- 
chines, and in connection with the sale and distribution of confection 
and nut products to the lessees thereof, respondent has caused, and 
still causes, said vending machines when leased or licensed and the 
said confection and nut products when sold to be transported from 
its principal place of business located in the State of Illinois to the 
lessees, licensees, and vendees thereof located in various points in the 
several States of the United States other than the State of Illinois, 
and in the District of Columbia, and said respondent now is and has 
been for more than 5 years last past constantly engaged in commerce 
in said vending machines and said confection and nut products be- 
tween and among the various States of the United States, the Terri- 
tories thereof, and the District of Columbia. 

Par. 8. In the course and conduct of its said business in commerce, 
as aforesaid, said respondent is, and has been for many years last past, 
in competition with individuals, partnerships and corporations en- 
gaged in the manufacture, leasing, licensing, and vending of auto- 


AUTOMATIC CANTEEN CO. OF AMERICA 867 
861 Complaint 


matic vending machines and with other individuals, partnerships, 
and corporations who have been and are engaged in the manufacture, 
sale and distribution of confection and nut products, most, if not all, 
of which latter competitors manufacture and/or sell and distribute 
confection and nut products suitable for use in respondent’s vending 
machines. Respondent would have been, and would now be, in more 
active and substantial competition with both said competing vending 
machine manufacturers, lessors and vendors and with said competing 
manufacturers and/or sellers and distributors af confection and nut 
products suitable for use in vending machines but for the restrictive 
conditions of respondent’s contracts of license, lease and sale as here- 
inafter more particularly set forth. 

Respondent does not manufacture its own automatic vending ma- 
chines but has said machines manufactured for it by other companies 
in accordance with specifications furnished by respondent. Respond- 
ent was organized in 1931, has enjoyed rapid growth and is now and 
has been for more than 5 years last past one of the largest concerns 
engaged in the business aforesaid. Respondent now has outstanding 
in numerous locations in 31 States of the United States, and under 
lease agreements hereinafter described, executed by and between re- 
spondent and some 140 lessees, numerous vending machines as follows: 
88,856 selective candy machines, 27,735 standard gum machines, 37,487 
selective nut machines, 50,976 selective gum machines, and an unknown 
but large number of standard candy machines and standard nut 
machines. That by reason of the rapid growth of respondent’s busi- 
ness, as aforesaid, and by reason of the numerous machines outstanding 
under lease as aforesaid, respondent is a dominant factor in the busi- 
ness of leasing and licensing vending machines ; however, such business 
of respondent is incidental to its business of selling and distributing 
confections and nut products to the lessees of said vending machines. 
The candy vending machines of respondent vend in excess of 200,000,- 
000 candy bars annually. The nut vending machines of respondent 
vend in excess of 5,000,000 pounds of nuts annually. Respondent an- 
nually purchases from one supplier alone for resale to its gum machine 
lessees approximately 1,850,000 boxes (100 sticks to a box) of chewing 
gum. Respondent has leased and now leases its vending machines 
to its’ said lessees for specified nominal rentals; the rental charge on 
the selective candy machines varies from 25 to 37 cents per machine 
per period and the year is divided into 13 periods. The lease terms 
of some types of respondent’s gum machines are as low as 4 cents per 
period. Respondent derives little or no profit from the leasing of 
its vending machines, its principal source of profit being derived from 
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the sale of confection and nut products to the lessees of its machines | 
at terms provided for in said lease or at terms as later modified during 
the period of the lease by mutual agreement. The leases entered into 
by respondent and its various lessees covering said vending machines 
run for a fixed term of 18 years without any right to terminate given 
to the lessees thereunder and provide that the lessees may use such 
machines only in a certain designated territory allotted by respondent 
as an exclusive franchise for the period of the lease. The approximate 
life and usefulness af respondent’s vending machines, due to wear, 
deterioration and obsolescence, is approximately 8 ‘years or less than 
one-half of the term of the leases covering said vending machines of 
respondent. Pursuant to arrangements made by respondent or its 
said lessees, respondent’s vending machines are located in industrial 
plants, service stations, garages and terminals, approximately 95 per- 
cent of such vending machines being in industrial plants. The lessees 
are required by respondent to pay to the owners of the locations a 
commission of 10 percent on all sales made through said machines and 
in addition the lessees are sometimes required to pay an additional 
monetary consideration to the owners of choice locations. Respondent 
maintains certain supervision over its lessees by provisions in ‘the 
lease agreement that said lessees shall follow standard practices of 
respondent with respect to methods employed in obtaining machine 
locations, in maintaining, reconditioning and servicing the machines, 
and in accounting and bookkeeping procedure, but said lease agree- 
ments expressly provide that the lessees are independent contractors 
and are in no sense the agents or representatives of the respondent. 
Par. 4. The respondent, in the course and conduct. of its business 
hereinbefore described in paragraphs 1, 2, and 8, has leased and 
licensed, and is now leasing and licensing, its automatic: vending 
machines for use in the several States and Territories of the United 
States and in the District of Columbia on the condition, agreement or 
understanding that the lessees or licensees thereof will not use the 
said automatic vending machines to vend any confections, nut prod- 
ucts or merchandise other than those purchased from respondent; and 
on the further condition, agreement or understanding that the lessees 
or licensees thereof, during the period of said leases, will not acquire, 
hold, use, operate, lease or otherwise deal with any automatic vending 
machines other than those of respondent; and on the further condi- 
tion, agreement or understanding that if the lessees or licensees 
thereof fail'to comply with the aforesaid conditions during a period 
of fifteen days after written notice from respondent, all rights of 
said lessees or licensees shall terminate, including the right to the 
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use and possession of such automatic vending machines which may 
be thereafter immediately repossessed by respondent and removed by 
respondent from their respective sales locations or from the premises 
of said lessees or licensees; and on the further condition, agreement 
or understanding that the lessees or licensees thereof, upon the termi- 
nation of said leases by lapse of time or by respondent, upon the 
breach of any of the conditions aforesaid, shall not own, lease or deal 
in any automatic vending machines of any kind or character, or sell 
any merchandise of any kind or character by means of any automatic 
_ vending machines within the franchise territory of such lessees or 
licensees for a period of 5 years after said termination of said leases. 

Par. 5. The effect of said leases or licenses on the said conditions, 
agreements or understandings set forth in paragraph 4 hereof may 
be to substantially lessen competition or tend to create a monopoly 
in either or both of two lines of commerce, to wit: (1) the leasing, 
licensing or selling of automatic vending machines between and 
among the several States of the United States and in the District 
of Columbia, (2) the sale of confections and nut products suitable for 
use in automatic vending machines between and among the various 
States of the United States and in the District of Columbia. 

Par. 6. The aforesaid acts, practices and methods of respondent 
constitute a violation of the provisions of section 3 of the hereinabove- 
mentioned act of Congress entitled, “An act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses,” approved October 15, 1914 (Clayton Act). 


COUNT II 


ParacrapPus | to 8, inclusive. As paragraphs 1 to 3, inclusive, of 
count IL of this complaint, the Commission hereby incorporates 
paragraphs 1 to 3, inclusive, of count I hereof to precisely the same 
extent as if each and all of them were set forth in full and repeated 
verbatim in this count. 

Par. 4. Respondent in the course and conduct of its business more 
particularly described in paragraphs 1, 2, and 3 hereof, as a result of 
the restrictive covenants contained in its automatic vending machine © 
leases, more particularly described in count I hereof, is one of the 
largest distributors of confection and nut products to automatic vend- 
ing machine operators in the United States, and in consequence is an 
important outlet to manufacturers of such confection and nut prod- 
ucts who wish extensive distribution of said products throughout the 


United States. © 
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Respondent in the course and conduct of its business, now and 
since June 1936 has been in substantial competition with other cor- 
porations, individuals, partnerships, and firms similarly engaged in 
the business of buying, selling, and distributing confection and nut 
products, except insofar as such competition has been affected by the 
practices which are the subject of this count. Respondent in its busi- 
ness of leasing automatic vending machines, of securing additional 
locations for the lessees of said machines, of increasing the number of 
its said machines outstanding under lease, and of supplying the lessees 
thereof with confection and nut products for use therein, is in active 
competition with jobbers of candy who supply the retail candy trade 
and also with the retail customers of such jobbers. 

Par. 5. Respondent and its competitiors buy confection and nut 
products from a large number of manufacturers, jobbers and distribu- 
tors located in the various States of the United States (hereinafter 
called sellers), representative of whom are the following: 

The Curtiss Candy Co., Chicago, Tl. 

Walter H. Johnson Candy Co., Chicago, Ill. 

Williamson Candy Co., Chicago, Il. 

Bunte Bros., Chicago, Il. 

D. L. Clark Co., Pittsburgh, Pa. 

Luden’s, Inc., Reading Pa. 

Nelster Candy Co., Cambridge, Wis. 

Switzer’s Candy Co., St. Louis, Mo. 

Sperry Candy Co., Milwaukee, Wis. 

Queen Anne Candy Co., Hammond, Ind. 

Trudeau Candies, Inc., St. Paul, Minn. 

Wayne Candies, Inc., Fort Wayne, Ind. 

Chase Candy Co., St. Joseph, Mo. 

William Wrigley, Jr., Co., Chicago, Ill. 
Each of said sellers sell and distribute confection or nut products in 
commerce between and among the various States of the Uniti d States 
and the District of Columbia causing said confection or nut products 
to be shipped and transported from their respective places of business 
in the various States of the United States to respondent at its princi- 
pal place of business in Chicago, Il., where respondent takes posses- 
sion of all of its said purchases, to competitors of respondent, and to 
said competitors’ customers located in the various States of the United 
States and in the District of Columbia. That the sellers located in 
Chicago, Ill., make deliveries to respondent with the knowledge that 
a substantial portion of respondent’s purchases is intended for the 
use of the lessees of the respondent’s automatic vending machines 
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located in the various States of the United States other than the State 
of Illinois. 

Respondent and respondent’s competitors resell and distribute said 
confection and nut products in commerce between and among the 
various States of the United States and the District of Columbia, 
causing said confection and nut products to be shipped and trans- 
ported from their respective places of business in the various States 
of the United States to their respective customers located in the vari- 
ous States of the United States and the District of Columbia. 

Par. 6. In the course and conduct of their respective businesses 
as above described said sellers have been and are now being induced 
by respondent to discriminate in price between different purchasers 
buying said confection and nut products of like grade and quality 
in commerce for use, consumption, and resale within the United States 
by charging said competitors of respondent higher prices than those 
charged respondent. Said discriminations in prices which favor 
respondent are not uniform on each confection and nut product sold 
or from each seller. Respondent pays such sellers from approximately 
10 to approximately 25 percent less for said confections and nut 
products of like grade and quality than respondent’s competitors pay 
said sellers, depending upon the confection and nut product and the 
seller, or either of them. 

Par. 7. The effect of said discriminations in prices as set forth in 
paragraph 6 hereof may be substantially to lessen competition be- 
tween respondent and competing jobbers likewise engaged in the sale 
of candy either to vending machine companies or to retailers engaged 
in the sale and distribution of confection and nut products; to tend 
to create a monopoly in respondent in the lines of commerce in which 
respondent and its competitors are engaged; and to injure, destroy, 
or prevent competition with respondent in the resale of such con- 
fection and nut products of like grade and quality purchased from 
said sellers; and to injure, destroy, or prevent competition with the 
sellers granting said discriminations in prices to respondent. 

Par. 8. Respondent receives information as to the regular prices 
paid by its competitors to said sellers for said confection and nut 
products, refuses to purchase said confection and nut products from 
said sellers unless it is granted prices lower than paid by its competi- 
tors, and accepts and receives such lower prices on said confection 
and nut products and thereby and while engaged in commerce and 
in the course of such commerce as alleged in paragraph 5 hereof, is 
now and has been since June 19, 1936, knowingly inducing and re- 
ceiving the discriminations in price alleged in paragraph 6 hereof. 
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Par. 9. The foregoing alleged acts of said respondent are in viola- 
tion of section 2 (f) of said act of Congress approved June 19, 1936, 
entitled, “An act to amend section 2 of the act entitled ‘An act to 
supplement existing laws against unlawful restraints and monopolies 
and for other pur nies? ” approved October 15, 1914, as amended. 
(U.S. C. title 15, sec. 18) and for other purposes. 


Report, Finprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled, “An act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by an act of Congress approved June 19, 1936 (the 
Robinson-Patman Act), and by virtue of the authority vested in the 
Federal Trade Commission by said act, the Federal Trade Commis- 
sion on March 19, 1943, issued and subsequently served its complaint 
in this proceeding upon the respondent, Automatic Canteen Co. of 
America, a corporation, charging it with violation of section 3 and 
of subsection (f) of section 2 of said act. After the issuance of said 
complaint and the filing of respondent’s answer thereto, testimony 
and other evidence in support of and in opposition to the allegations 
of said complaint were introduced before a trial examiner of the Com- 
mission theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. On February 18, 1939, after the record was closed for the 
taking of testimony, a stipulation was entered into by and between 
counsel supporting the complaint and respondent and its counsel. By 
terms of this stipulation it was agreed, among other things, 
that if the Commission, when it reached a decision on the merits in 
this matter, should decide to issue an order to cease and desist and 
should issue such an order no more broad in scope and no more 
stringent in its provisions than the proposed order attached to, and 
made a part of, said stipulation, the Commission might proceed upon 
the record without further intervening procedure to make its find- 
ings as to the facts and its conclusion based thereon from the testimony 
and exhibits theretofore introduced and admitted, and enter its order 
requiring the respondent to cease and desist from the acts, practices, 
and methods complained of after it had made its decision upon pend- 
ing appeals from rulings of the trial examiner and after the trial 
examiner had closed the record and filed his recommended decision. 
The Commission accepted and approved this stipulation on March 
2,1949. On May 5, 1949, it rendered its decision upon the aforesaid 
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_ appeals from rulings of the trial examiner. The trial examiner closed 
the record on July 15, 1949, and filed his recommended decision on 
August 16, 1949. 

Thoteatter, this proceeding regularly came on for final hearing 
before the Commission upon the complaint, the answer thereto, testi- 
mony and other evidence, the accepted and approved stipulation, and 
the recommended decision of the trial examiner and exceptions there- 
to (no briefs having been filed and oral argument not having been 
requested, deneeeing to the terms of the stipulation) ; and the Com- | 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPyH 1. Respondent, Automatic Canteen Co. of America, is a 
corporation oraganized and existing under and by virtue of the laws 
of the State of Delaware, with its principal office and place of busi- 
ness located at 222 West North Bank Street, Chicago, Il. 

Par. 2. (a) The respondent is now, and since June 19, 1936, has 
been engaged in the business of purchasing candy, gum, nuts, and 
other confectionery products from the producers thereof and in the 
resale of these products directly through automatic vending machines 
and to various persons, firms, or corporations known as “canteen dis- 
tributors.” These canteen distributors in turn resell the same mer- 
chandise to the public by means of automatic vending machines leased 
from the respondent and located in offices, factories, and other com- 
mercial establishments. The respondent has also been engaged in the 
development, acquisition, ownership, operation, and leasing of auto- 
matic coin-operated vending machines which are designed to, and do, 
dispense candy, gum, nuts, and other confectionery products to pur- 
chasers for consumption at the point of purchase. 

(6) The respondent, for nearly 20 years last past, has been engaged 
in purchasing nationally known candy and confectionery products of 
standard weight and quality from many manufacturers and pro- 
ducers located in various States and reselling them principally as a 
wholesaler, to lessees of its automatic vending machines. In carry- 
ing out this function, it is, and has been, principally engaged as a 
wholesaler of candy, gum, nuts, and other confectionery products. 
The automatic vending machines operated by its customers were 
leased by it to various persons, firms, and corporations called “canteen 
distributors,” who operate and have operated these machines as in- 
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dependent contractors in territories specifically described and set out 
by the respondent, throughout the several States of the United States. 
The respondent owns a substantial number of such leased machines 
located in many States and used within each of the territorial limits 
specifically defined and circumscribed by it. The lessees of respond- 
ent’s automatic vending machines, hereinafter referred to as “dis- 
tributors,” have been, and are, its sole customers for the products it 
purchases and sells as a wholesaler. The number of such distributors 
‘has varied from time to time, but as of January 11, 1946, there were 83 
such distributors operating automatic vending machines in 112 sep- 
arate territories located in 33 States and in the District of Columbia. 
Prior to April 12, 1942, respondent operated a retail division of its 
own, through which it sold merchandise through automatic vending 
machines in northern Illinois, including the metropolitan area of 
Chicago. 

Par. 3. (a) As a part of respondent’s primary function in mer- 
chandising candy, gum, nuts, and other confectionery products, it 
has spent considerable time and effort in developing the possibility 
of automatically retailing these and other items through leased vend- 
ing machines. Upon its incorporation in 1931, respondent acquired 
from Chicago Automatic Canteen Co. and the Canteen Co. a small 
number of standard candy canteens designed to deliver candy bars 
through a single mechanism. Different sizes and shapes of bars 
could be placed in this type of canteen, but the customer had no 
choice in purchasing merchandise placed therein and was compelled 
to accept the kind of candy bar delivered in response to the deposit 
of his coin. Respondent continued to purchase this type of auto- 
matic vending machine for about 3 years, at the end of which time it 
owned approximately 40,000. 

(6) In 1935 separa developed a selective candy canteen, which 
gradually replaced the standard canteens in the hands of its dis- 
elontors, This selective candy canteen consisted of a machine having 
five columns installed in a cabinet, which permitted the customer to 
select five kinds of candy bars. By means of display windows in each 
column, the customer was enabled to observe samples of these bars. 
On January 11, 1946, there had been manufactured for respondent a 
total of 91,217 selective candy canteens, of which the respondent then 
owned approximately 87,750. Substantially all canteens or automatic 
vending machines for all types of products are in the possession of 
respondent’s distributors through the operation of a lease agreement 
between respondent and these distributors. 
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- (¢) Beginning in the year 1932 respondent introduced the stand- 

ard gum canteen operated on the same principle as the standard candy 
canteen. In 1938 respondent arranged for the manufacture of a 
selective gum canteen which it had previously designed. This can- 
teen permitted the selection of five kinds or flavors of gum. On Janu- 
ary 11, 1946, respondent had purchased a total of approximately 
54,941 selective gum canteens, of which it then owned approxi-' 
_ mately 52,000. 

(d) In 1935 respondent added a coin or automatic vending machine 
for the dispensing of peanuts and other types of nuts. This machine 
consisted primarily of a glass bowl mounted on a vending device. 
Respondent has purchased approximately 42,249 such machines, and 
on January 11, 1946, owned approximately 36,500. In 1988 it intro- 
duced a selective nut canteen, which gradually replaced the glass-bow] 
type and offered the customer a choice of two varieties of nuts. On 
January 11, 1946, it had purchased approximately 45,243 such ma- 
chines of which it then owned approximately 43,000. 

(e) Respondent does not own or control any manufacturing facili- 
ties and has never manufactured any of its vending machines. It 
purchases them under contract from manufacturers. The number of 
machines manufactured for respondent prior to January 11, 1946, the 
original replacement value fixed by it in its contracts with distribu- 
tors, and the number estimated to be owned as of January 11, 1946, 
are summarized in the following table: 


Number 

Number of machines (eanteens) manufactured ide ag owned by 
respondent 
AN TOONS TAINO ALG CoN ap Ria a a a te Sa a oh rag come $13. 50 None 
ODM sblecti vecaud yit S300. USS SaaS STS is ery sos 2 sae 45. 00-50. 00 87, 750 
ROORRE IEE eC Gygolhai ir Ue ee, a eee ae oe 5. 00 10, 900 
BUOA) Sapeehiverctiie 2253" Sep Sees is Tee ae see een SE ease Sate deee 10. 00 52, 000 
ADAG fatal srt Gs OO ULE ee ce a Se 5. 00 36, 500 
AeDAaiSelecrnvOmmi ts sem sete eb eer ee ee ae peeks ae ie eee ean ea 10. 00 43, 000 
26, G tdial canteen OS en Desosiebe Lele: leben. 114.75 | 230, 150 

1 Average. 


Par. 4. (a) Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

1. In the course and conduct of its business in the purchase and 
resale of candy, gum, nuts, and other confectionery products since 
June 19, 1936, respondent has caused said products to be shipped from 
its principal place of business in the State of Illinois or from the 
various places of business of its suppliers to its warehouses or to 
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its distributors at their respective points of location in various other 
States of the United States and in the District of Columbia. 

2, In carrying on its business in the leasing and licensing of auto- 
matic vending machines, respondent has caused said machines, when 
leased, to be shipped and transported from its principal place of 
business in the State of Illinois or from the places of manufacture 
of such machines located in several other States of the United States 
to the points of location of its respective distributors or to its places 
of business located in other States of the United States and in the 
District of Columbia. 

Par, 5. Respondent’s largest distributor as of January 11, 1946, 
consisted of a partnership known as the “Canteen Co.,” which was 
principally owned by Nathaniel Leverone, chairman of the board 
of directors of the respondent company, and his brother, L. E. Lev- 
erone, its president. This partnership operated as a canteen distrib- 
utor in 17 territories, and its volume of business for the 5 fiscal years 
prior to January 11, 1946, accounted for 24.7 percent of the total 
retail sales reported by all canteen distributors during that period. 
This distributor operated automatic vending machines in 17 cities 
located in nine States and in the District of Columbia. Another 
large distributor operated under the name “Canteen Service Co.” 
- This was a corporation organized on September 29, 1945, and succeeded 

a partnership of the same name in which the Leverone brothers were 
the only partners. The majority of the stock of this corporation was 
“owned by these brothers. It operated principally in Cook County, 
Ill., and embraced the greater metropolitan area of Chicago and some 
other parts of the county. For the fiscal year ending September 29, 
1945, its retail sales amounted to 10.06 percent of all retail sales 
reported by respondent’s canteen distributors. Both the Canteen 
Service Co. and the Canteen Co. occupied offices at the same location 
as the respondent and shared, on a proportionate basis, in the expenses 
of rental, accounting, clerical, and other services rendered. 

Par. 6. (a) Through the use of contracts between respondent and 
-its distributors or lessees, respondent leased automatic vending ma- 
chines to said distributors for varied specified periods of time and 
required them to purchase all merchandise sold in said machines solely 
from it. These lease agreements, among other things, provided that 
said distributors or lessees would not buy, use, or deal with the products 
supplied by any other seller or supplier, or any competitor of the 
respondent. Said agreements further provided that the distributors 
or lessees of the vending machines leased from respondent would not 
acquire, manufacture, own, hold, locate, use, operate, lease, or other- 
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wise deal with any automatic vending machine not sold, licensed, or 
leased by respondent or otherwise acquired from it. 

_. (6) The provision of the aforesaid contract dealing with the pur- 
_ chase of merchandise by the distributor is as follows: 

The distributor, further in consideration of the leasing of the aforesaid can- 
_ teens, does hereby covenant and agree that it will order and purchase from the 
company all candy, confections, gum, peanuts and other merchandise (of the 
kind or type which may from time to time be carried by the company as herein- 
after specified) which the distributor may require throughout the period of 
this agreement, for resale by means of the canteens leased hereunder, at the 
price and upon the terms hereinafter in this article specified. ° 

(ce) The provision of the contract with respect to the sale of mer- 
chandise required : 

That the distributor shall not use or sell, or cause or permit to be used or 
sold, any merchandise purchased by the distributor from the company hereunder 
in any automatic vending machine other than the Canteens leased by the dis- 
tributor hereunder; that the distributor shall not sell or offer to sell any mer- 
chandise. purchased hereunder except by means of the canteens leased hereunder; 
and that the distributor shall not use or sell or attempt to use or offer to sell 
in or by means of any canteen leased hereunder any merchandise other than 
that purchased by the distributor from the company hereunder. 


(d) The provision dealing with the leasing of automatic vending 
machines required : 
That the distributor shall not during the period of this agreement acquire, 


manufacture, own, hold, locate, use, operate, lease or otherwise deal with any 
automatic vending machine other than the canteens leased to the distributor 


hereunder. 

(e) By the terms of said license agreement, respondent’s distrib- 
utors or lessees, upon the termination thereof either by lapse of time 
or upon the breach of any of the conditions specified in paragraphs 
(b), (ec), and (d) above and others, were prohibited from owning, 
licensing, leasing, or dealing in any automatic vending machine of any 
kind or character and from selling any merchandise of any kind or 
character by means of any automatic vending machine within the 
territory specified by such agreement with the distributor or lessee 
for a period of 5 years. The provisions of the lease agreement cover- 
ing these conditions are as follows: 

1. The distributor expressly covenants and agrees that the distributor shall 
not, at any time during the period of 5 years from and after the date of the 
termination of this agreement (whether by lapse of time or otherwise), directly 
or indirectly, or under any circumstances or conditions whatsoever, own, sell, 


lease, operate, or otherwise deal in any automatic vending machine of any kind 
or character, or sell or offer to sell any merchandise of any kind or character by 
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means of any type of automatic vending machine, within the territory herein- 
before described. \ 

2. The distributor further agrees that from and after the date of the termina- 
tion of this agreement (whether by lapse of time or otherwise) the distributor 
shall not, directly or indirectly, employ or use the word “canteen” or the phrase 
“automatic canteen” in or in connection with any business to be conducted by 
the distributor in any other manner. : 

(f) Each of the contracts contained a paragraph providing for its 
termination as follows: 

It is expressly agreed that if the distributor shall (@) fail or refuse during 
a period of three consecutive months to keep, observe, and fulfill the terms, 
covenants, and guarantees contained in paragraphs 1, 2, or 3 of article IV here- 
of; or (b) the distributor shall make default in the performance of any of the 
other agreements, conditions, covenants or terms herein contained and such 
default shall, continue for a period of 15 days after written notice thereof from 
the company to the distributor; or (¢) if the distributor shall at any time be 
adjudicated insolvent or a bankrupt; or (d) if the distributor shall at any time 
make a general assignment for the benefit of creditors or take the benefit of any 
insolvency act; or (e) if a receiver or trustee of the interest of the distributor 
bereunder shall be appointed by a court of competent jurisdiction; or (f) if this 
agreement or the interest of the distributor hereunder shall be transferred or pass 
to or devolve upon any other person, firm, or corporation, except in the manner 
hereinbefore permitted; then and in each such event, the company shall have 
the right, without further notice, to terminate and end this lease and agree- 
ment, as well as all of the right, title, and interest of the distributor hereunder. 


(g) By other provisions in said contracts or agreements the dis- 
tributor guaranteed, throughout the period of. operation thereunder, 
that he would at all times maintain on active sales locations a portion 
of all automatic vending machines leased, of each type specified in the 
agreement as theretofore delivered to him, a number equivalent to at 
least 90 percent of all automatic vending machines of the same type 
owned by respondent and leased by it to all of its distributors under 
the terms of similar agreements. This agreement further provided 
that the distributor would maintain a sales volume through respond- 
ent’s automatic vending machines and a ratio of automatic vending 
machines on sales locations in proportion to the population of his 
territory related to the average sales volume and ratio of sales location 
of all canteen distributors. In the event of default in performance 
by a distributor of this or of any of the other covenants or undertak- 
ings of said distributor, the respondent was entitled to terminate the 
lease and all of the title and interest of the distributor under the 
agreement. 

(h) This lease and sale agreement which respondent had with its 
distributors contains a number of miscellaneous provisions and re- 
quirements which were directly related to each of the provisions set 
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forth in paragraphs (6) to (g), inclusive. Some of these provided 
that the distributor follow certain standard practice as set out by the 
respondent and required reports on the conduct of the distributor’s 
business. The distributor was required to purchase all his repair parts 
from the respondent, but the respondent reserved the right to sell, 
rent, locate, and make arrangements for the location, operation, and 
use of vending machines and merchandise to be sold therefrom in 
the distributor’s territory where such machines or the sale of such 
merchandise involved chain organizations, interstate concessionaires, 
and public utility transportation systems. The distributor was pro- 
hibited from disposing of his business without the consent of the 
respondent. 

(z) The basic agreements above referred to were modified from 
time to time primarily due to wartime conditions. Beginning in 1942 
the respondent gave various distributors permission to make certain 
direct purchases from local jobbers or from certain manufacturers and 
processors upon payment to it of a fee, as rental for use of its auto- 
matic vending machines, based upon the amount of such purchases. 
In every instance respondent reserved the right to terminate such 
permission in whole or in part, with or without cause. Beginning on 
or about December 20, 1942, respondent granted permission to its dis- 
tributors to purchase merchandise direct from national manufac- 
turers or suppliers and jobbers and to resell the same by means of 
automatic vending machines, leased by the respondent to said distribu- 
tors on condition that before reselling any type of candy bar or other 
vending machine packaged goods, a sample of such merchandise would 
be submitted to the respondent, together with a statement of the price 
to be paid and the quantity, if the purchase was from other than a 
jobber, and further, that on or before the tenth day of each month the 
distributor would furnish the respondent a statement in writing of all 
candy bars and other packaged goods purchased and received during 
the next preceding period, together with the name and address of 
each supplier and the price paid. The distributor, on or before the 
tenth of each month, was required to pay to the respondent 10 cents 
for each 100 candy bars or other similarly packaged goods purchased 
by such distributor during the next preceding period. On April 11, 
1942, this payment was increased to 25 cents for each 100 bars. Per- 
mission was also given these distributors to purchase peanuts and other 
nuts, as well as chewing gum, but similar conditions were imposed with 
respect to such purchases. 

Par. 7. As an aid in carrying out the full force and effect of the 
provisions of its exclusive-dealing contracts described in paragraph 
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6, the respondent organized the Swan Candy Co. as its wholly owned 
subsidiary with identical officers and located at the same office as 
respondent. Some of the respondent’s distributors were advised, 
instructed, or directed to purchase of and pay the Swan Candy Co. for 
all merchandise desired of certain suppliers, while certain suppliers of 
respondent were advised, instructed, or directed to sell to respondent’s 
distributors only through the Swan Candy Co. 

Par. 8 (a) The effect of the respondent’s exclusive-dealing con- 
tracts containing the conditions and agreements described herein has 
been, is, and may be to substantially lessen competition or tend to. 
create a monopoly in both lines of commerce in which the respondent 
‘is engaged, namely, the sale and purchase of candy, gum, nuts, con- 
fectionery products, and other similar packaged merchandise suitable 
for use in automatic vending machines and the development, acquisi- 
tion, ownership, operation, leasing, licensing, or selling of automatic 
vending machines. 

(6) These exclusive-dealing contracts have resulted in a substantial 
lessening of competition between respondent’s suppliers of candy, 
nuts, confectionery products, and other packaged merchandise and 
their competitors, who have been, and are, unable to sell similar prod- 
ucts to respondent. This lessening of competition tends to create a 
monopoly in the manufacturers and processors who sell such merchan- 
dise to the respondent. Competition has also been substantially less- 
ened between respondent and its competitiors and between respond- 
ent’s distributors,and their competitors. Such lessening of competi- 
tion tends to create a mcnopoly in the respondent and its distributors 
in the resale of the aforesaid products. Several of respondent’s own 
suppliers who received limited orders and many competitors of its 
suppliers who have been unable to sell respondent were, and have 
been ready, willing, and able to supply respondent’s distributors such 
products as they have required, and now require, for sale through 
automatic vending machines, but have been prohibited from doing so 
because of the restrictions, conditions, and limitations set forth in 
paragraphs 6 and 7 above. 

(c) Competition has also been substantially lessened between vend- 
ing-machine manufacturers and others who are, and have been, able 
to sell such machines to respondent, and their competitors, who have 
been able to sell only to other vending-machine purchasers, which 
tends to create a monopoly in the vending-machine manufacturers 
and suppliers who sell such machines or parts to the respondent. 
From time to time one or more manufacturers of automatic vending 
machines have been, and are now, ready, willing, and able to supply 
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respondent or its distributors with such machines and would have 
supplied them had it not been for the restrictions, conditions, and 
limitations set out in paragraphs 6 and 7. These vending-machine 
manufacturers have generally refrained from attempting to sell their 
machines to respondent’s distributors. Where such sales have been 
attempted, expensive litigation, trouble, and loss have resulted to 
each vending-machine manufacturer or the respondent’s distributor 
to whom said manufacturer was attempting to make a sale. For this 
reason, respondent’s distributors have generally refrained from using 
or dealing in automatic vending machines of any person, firm, or cor- 
poration other than respondent and have generally complied with the 
terms of the contracts existing between them and the respondent with 
respect to such purchases. 

Par. 9. (a) In the course and conduct of its business since June 
19, 1936, the respondent has knowingly induced, and knowingly re- 
ceived, lower prices from the suppliers from whom it purchased 
candy, gum, nuts, food, and other confectionery products than the 
prices paid by respondent’s competitors from the same manufacturers 
and suppliers for products of like grade and quality. The prices 
paid by respondent to various sellers and supphers of such products 
have consistently ranged from slightly less than 1.2 percent to slightly 
more than 33 percent lower than the prices paid by respondent’s com- 
petitors for products of like grade and quality. These sellers gen- 
erally pack candy bars and other confectionery products designed 
to retail at 5 cents per bar in boxes or cartons containing 100, 60, and 
24 such bars. Their standard or usual prices for such boxes or car- 
tons when sold to most of respondent’s competitors between 1936 and 
1942 were $2.50, $1.50, and 64 cents, respectively, while thereafter 
such prices increased generally to $2.65, $1.60, and 68 cents, respec- 
tively. Respondent, purchasing candy bars and other confectionery 
products of like grade and quality from the same sellers, principally 
in boxes or cartons of 100 bars, between 1936 and 1942, paid prices 
ranging from $1.95 to $2.25 per box and thereafter paid prices rang- 
ing from $2 to $2.62 per box. Respondent has been, and is now, 
receiving such price differentials from approximately 80 of its 115 
suppliers. 

(6) The aforesaid prices and price differentials vary from seller 
to seller and from product to product of the same seller. Typical and 
illustrative of these differentials and the different prices paid are the 
following: The Euclid Candy Co. of Illinois, Inc., during 1938 sold 
its “Jumbo,” “Love Nest,” and “Melt Away” candy bars to respondent 
in 100:count boxes at $2 per box, while selling them to respondent’s 


882 FEDERAL TRADE COMMISSION DECISIONS 
Findings 46 F. T.C. 


competitors at $2.50 per box. In 1939 this company sold its “Jumbo” 
bars to respondent at $2 per box, its “Cowboy” and “Big Game” bars 
at. $1.95, while selling these identical products to other customers at 
$2.50. In 1940 it sold its “Rusty” and “Cowboy” bars in 100-count 
packages to respondent at $1.95, while selling them to other cus- 
tomers at $2.50. In 1941 it sold its “Cowboy,” “Dolly Dimple,” 
“Four Star,” “Victory,” and “Jumbo” bars to respondent in 100-count 
packages at $1.95, while selling them to respondent’s competitors at 
$2.50. In 1942 this company sold its “Jumbo,” “Dolly Dimple,” 
“Cowboy,” and “Four Star” bars in 100-count to respondent at $2 per 
box, while selling these same bars in the same count to respondent’s 
competitors at $2.65. In 1948 this firm sold its “Dolly Dimple,” 
“Jumbo,” and “Four Star” bars in 100-count boxes to respondent at 
$2.15 and to respondent’s competitors at $2.65. In 1945 and 1946 this 
firm sold its “Love Nest” bars to respondent at $2.62 in 100-count 
packages, while selling them to respondent’s competitors at $2.65. 
All sales by this firm to respondent were made f. o. b. Chicago, while 
sales to other customers were made on a delivered basis. During 
1938, 1939, and 1940, the George Ziegler Co. sold its “Big Swing” and 
“Giant” candy bars in 100 count to the respondent at $2.05, while 
selling them to respondent’s competitors at $2.10. In 1942 this com- 
pany sold its “Mounties” bars in 100-count packages to respondent at 
$2.10, while sales to its competitors were made at $2.45. In 1947 the 
F. W. Washburn Candy Corporation sold its peanut bars in 100-count 
boxes to respondent at $2.80 per box, while selling said bars to re- 
spondent’s competitors at $2.85 in 100-count packages. This same 
company during 1939, 1940, and 1941 sold its coconut bars to re- 
spondent in 100-count boxes at $1.85, while it sold the identical 
product in the same count to respondent’s competitors at $2.10. 
Luden’s, Inc., in 1989 sold its “Fifth Avenue” bar in 100-count pack- 
ages to respondent at $2.20 per box, while selling the same product 
to some of its competitors at $2.25 per box and to other such com- 
petitors at $2.50 per box. 

(c) Respondent made no attempt to show that any of the price 
differentials received from these or other suppliers make only due 
allowance for differences in cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in which such 
products were to the respondent sold or delivered. 

(d) The price differences herein described constitute discrimina- 
tions in price between purchasers of commodities of like grade and 
quality who have been and are, either competitively engaged with each 
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other in the sale and distribution of such commodities or whose ulti- 
mate purchasers or customers have been, and are, so engaged. 

(e) The respondent’s gross profits on candy, nuts, gum, and other 
confectionery products were composed almost entirely of preferential 
discounts which it exacted from its suppliers. For example, the Wil- 
lam Wrigley, Jr., Co., sold the respondent $8,823,728.83 worth of gum 
from 1937 to 1945, inclusive, at 88 cents per hundred sticks. Re- 
spondent sold this gum to its distributors at 56 cents per hundred, 
which resulted in a markup of approximately 46 percent above the 
purchase price and permitted the respondent a gross profit of approx- 
imately $4,091,386.58. Other customers competing with respondent 
or its distributors paid the Wrigley Co. 55 cents per hundred sticks, or 
approximately $12,771,240 for the same quality of gum of the same 
grade and quality, which amounts to $3,947,471.57, or approximately 
44 percent, more than the respondent paid for the same gum. Of the 
$4,091,386.58 gross profit resulting from the sale of Wrigley’s gum 
alone in the years 1937 to 1945, inclusive, $3,947,471.57, or approxi- 
mately 96 percent, consisted of the difference between what others 
paid and the lower or preferential price which was granted to the 
respondent by the Wrigley Co. during those years. 

Par. 10. (a) The respondent or its distributors have been, and are, 
actively engaged in competition in commerce with vending-machine 
manufacturers or operators, jobbers, and retailers in performing the 
function of purchasing and reselling candy, gum, nuts, and other 
confectionery products; in developing, owning, designing, and im- 
proving coin-operated vending machines; in developing and finding 
suitable locations for such machines; and 4 the operation thereof. In 
the same trade areas in which there have been, and are, located auto- 
matic vending machines owned by respondent and operated by its dis- 
tributors in factories, theaters, office buildings, oil stations, etc., there 
have been, and are, also located other automatic vending machines 
operated by other customers of respondent’s suppliers, as well as fac- 
tory canteens, candy and gum counters, confectionery wagons, restau- 
rants, grocery stores, and other retail outlets distributing merchandise 
of like grade and quality in competition with the respondent or its 
distributors. Manufacturers of candy, gum, nuts, and other confec- 
tionery products compete in the sale of these products to these various 
retail outlets and in selling to wholesalers and jobbers who resell 
these products to other retail outlets. . In the same trade area and in 
the same localities in which there have been, and are located automatic 

vending machines of respondent, there have been, and are, also located 
wholesalers and jobbers who have purchased, and now purchase, the 
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same merchandise for resale to vending-machine operators competing 
with the respondent or its distributors. Said wholesalers and jobbers 
have sold, and now sell, the same products to other retail outlets who 
compete with respondent or its distributors. These wholesalers and 
jobbers also compete between and among themselves in the resale of . 
these products to retail outlets, including competing vending-machine 
operators. i 

(6) Manufacturers of coin-operated automatic vending machines 
have been, and are now, actively competing with each other and with 
the respondent in the development, design, perfection, repair, and 
placement of these machines in suitable locations and in otherwise 
assisting their vending-machine customers to procure supplies and 
operate vending machines in order to compete with respondent or its 
distributors. 

Par. 11. (a) The effect of the price discriminations hereinbefore 
set forth has been, and may be, substantially to lessen competition 
and tend to create a monopoly in the manufacture, sale, and purchase 
of candy, gum, nuts, confectionery products, or other packaged goods 
suitable for use in coin-operated vending machines, and in the manu- — 
facture, development, acquisition, ownership, operation, leasing, li- 
censing, or selling of automatic vending machines suitable for vending 
said products; and to injure, destroy, or prevent competition between 
manufacturers and processors of the aforesaid products who grant 
respondent lower prices and those manufacturers and processors who 
do not grant such discriminatory prices, between respondent and 
vending-machine operators who do not receive the benefit of the lower 
prices received by respondent, between respondent and candy jobbers 
and wholesalers who do not receive the benefit of such discriminatory 
prices, between respondent and other retailers of candy, gum, nuts, 
‘and other confectionery products who do not receive the benefit of 
the lower prices granted respondent, and between those manufacturers 
_ of automatic vending machines who supply respondent and its dis- 

tributors and those who do not supply them with such machines. 

(6) Competition among the manufacturers and jobbers of candy, 
gun, nuts, and other confectionery products is, and has been, such 
that any differential or discrimination in the price of these products 
of like grade and quality may result in a substantial diversion of 
business to those manufacturers and jobbers who grant such differential 
or discrimination and substantially reduce the sales of those manu- 
facturers and j obbers who do not grant them. Thus, the effect of any 
discrimination in price may be to injure, destroy, or prevent competi- 
tion between those manufacturers and processors of candy, gum, nuts, 
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and other confectionery products who grant respondent lower prices : 
and those manufacturers and processors who do not grant discrim- 
inatory prices, and between respondent and wholesalers or jobbers 
of such products who do not receive the benefit of discriminatory prices. 

(c) Manufacturers and processors who have been, and are, unable 
to sell their products at the lower prices demanded by respondent have 
suffered a loss of business as a result of decreased sales and profits. 
Their sales of candy, gum, nuts, and other confectionery products 
have been reduced where such sales are made to vending-machines. 
operators, jobbers, and retailers who compete with respondent or its 
distributors in the sale of such products in the same trade areas. 
Vending-machine operators who are, and have been, unable to obtain 
the low prices granted respondent have suffered reduced profits and 
the loss of vending-machine locations in many instances, resulting in 
decreased sales by them. The lower prices granted respondent have 
enabled it and its distributors to earn greater profits, provide more 
adequate facilities, give better services, and pay a higher rate of com- 
mission for preferred locations. Irom the increase in income resulting 
from the lower prices received on merchandise purchased, respondent 
has been able to create departments for accounting, new business, sales, 
operations, and engineering, and a traflic or product division, all pri- 
marily used for the benefit, aid, and assistance of its distributors. 
Competition between respondent’s distributors and other vending- 
machine operators for locations in which to place automatic vending 
machines has been, and is, very intense and has been, and is now, 
generally determined by the highest rental bid or the type of service 
rendered. The principal basis of competition by vending-machine 
operators is obtaining locations in which to place their machines. By 
means of the additional income which has accrued to the respondent 
because of the lower prices granted it, through which respondent 
rendered special services to its distributors, said distributors were 
enabled to offer larger commissions to obtain locations for their ma- 
chines, which other vending-machine operators were unable to meet 
or which they were forced to meet at a definite decrease in sales and 
profits. The average commission granted for locations of automatic 
yending machines has been 10 percent. However, higher commissions 
were granted in some cases by respondent’s distributors for the purpose 
of obtaining competitive locations. In many of such instances com- 
peting vending-machine operators were forced to remove their ma- 
chines from various locations as a result of the higher commissions 
paid by respondent’s distributors. Candy jobbers and wholesalers 
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have been, and are, adversely affected by competitive sales of respond- 
ent’s products in their local territories. Jobbers have been, and are 
now, unable to sell candy, gum, nuts, and other confectionery products 
to respondent’s distributors who receive the ultimate benefit of re- 
spondent’s lower prices through the medium of additional services 
and aids, which have enabled these distributors to replace other retail 
outlets. Because of the price advantage received by respondent, it 
and its distributors have been, and are now, able to procure more and 
better vending-machine locations, which substantially reduces the busi- 
ness of competing vending-machine operators who ordinarily purchase 
their merchandise from jobbers, again resulting in a loss of business 
to candy jobbers and wholesalers. 

(d) Retailers other than vending-machine operators competing with 
respondent and its distributors have suffered a loss of sales or detrac- 
tion of trade in the neighborhood where said distributors were able 


to place their vending machines. Because of the decreased sales on ~ 


the part of vending-machine operators competing with the respondent 
and its distributors, manufacturers engaged in selling or leasing these 
machines to such operators have been either forced to reduce their 
sales of such machines or have been required to increase their services 
and expenses in competing with the respondent or its distributors. 

Par. 12. (a) Respondent, since its incorporation in 1931, and par- 
ticularly since 1936, has enjoyed a rapid growth in business and at- 
tained a dominant position in the sale and distribution of candy, gum, 
nuts, and other confectionery products through and by means of auto- 
matic vending machines. Such expansion has been primarily due to 
the exclusive-dealing contracts heretofore described and the reception 
of lower prices as set out herein. The following illustrates respond- 
ent’s growth in merchandise sales, canteen rentals, and net income for 
the years 1936 to 1945, inclusive: 


eee Net income 
entals an: ivi 
Fiscal year ending on or about | Merchandise|] other oper- | _ peigents 
Sept. 30 sales ating in- Before Fed- common 
come eralincome | For year stock 
taxes 
$1, 937, 117 $127, 273 $235, 635 $202, 223 9, 
3, 573,098 255, 151 421, 152 354, 152 ay 6 
3, 697, 104 306, 126 382, 048 318, 048 269, 584 
4, 565, 704 413, 693 514, 294 424, 378 159, 096 
6, 139, 442 469, 187 874, 185 717, 185 273, 959 
9, 065, 727 650, 625 1, 290, 273 840, 273 376, 155 
14, 706, 508 887, 936 2, 167, 396 829, 896 313, 252 
14, 738, 776 1, 037, 730 1, 741, 395 641, 395 317, 133 
14, 258, 547 1, 073, 940 1, 686, 520 602, 020 320, 338 
12, 899, 106 879, 970 1, 458, 219 548, 219 321, 067 
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(6) Respondent’s sales of candy bars and other packaged goods 


‘increased from 53,135,000 for the year ending September 30, 1936, to 


335,438,000 for the year ending September 30, 1942. The number of 
1-cent sticks of gum sold by respondent for these respective periods 
amounted to 33,409,000 and 355,332,000, while its sales of nuts for the 
same periods esgorNen to 308 000 nuda and 6,760,000 pounds, 
respectively. 

Par. 13. (a) In the course peel conduct of its business since June 
19, 1936, respondent has, through its officers and representatives, know- 
aiely, iadaced and knowingly received, and has knowingly sought to 
induce and receive, the differentials in price set forth in paragraph 9 
above. Officials of respondent knew that many of the prices paid by its 
competitiors were higher than those which it sought to induce and did 
receive. This knowledge was based primarily on the common informa- 
tion that items purchased by respondent consisting of the 1- and 5-cent 
variety goods purchased were standard price items. Sales by most sup- 
pliers were based on that standard and considered to be common trade 
information. Variations from the standard price were brought about 
only by means of discounts, free deals, or other promotional aids made 
available by manufacturers and suppliers. That officials of respond- 
ent had knowledge that it was inducing and receiving lower prices 
than those granted to its other customers is shown by the following: 

1. The C.S. Allen Corp., one of respondent’s suppliers, on February 
13, 1939, addressed a letter to respondent in which it stated : 

To show our good will, we are prepared to take a small loss and quote you 
$1.95 C delivered in Chicago, if that will be of any assistance to you. 

2. The president of Town Talk, Inc., on March 10, 1943, addressed 
a letter to respondent which reads in part: 

At all times we have made sales to your company at substantially lower prices 
than we made to other companies and also at substantially lower prices than 
our ceiling price. 

3. By letter of April 13, 1948; the George Ziegler Candy Co. sent 
the respondent a month-to-month summary of the prices at which it 
had sold its candy bars to its jobber and other customers for a period 
of 8 years. Said prices are all above those which respondent paid 
for the identical bars of candy purchased from this supplier. 

4, On February 20, 1937, W. F. Schrafft & Sons Corp. addressed a 
letter tothe respondent which reads in part: 

The superior quality of the materials used in the manufacture of our products, 


our rigid adherence to established standards, combined with the unusual pre- 
cautions we take to insure uniform quality, will not permit of our meeting the 
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lower prices quoted by other bar manufacturers, as indicated by your 


letter, *! .*. * 
* * * * * * * 


* * * we have always refrained from taking any business on which a 
legitimate profit cannot be secured. On that basis the price we have made is the 
very lowest which we are able to offer. 

(0) Respondent used various methods to induce its suppliers to 
grant discriminatory prices. One of these was to inform prospective 
suppliers of the prices and terms of sale which would be acceptable 
to the respondent without consideration or inquiry as to whether such 
supplier could justify such a price on a cost basis or whether it was 
being offered to other customers of the supplier. At other times the 
respondent refused to buy unless the price to it was reduced below 
prices at which the particular supplier sold the same merchandise to 
others. In other instances respondent sought to explain to the pros- 
pective supplier that certain alleged savings would accrue to the sup- 
plier in selling to respondent or that certain elements of the supplier’s 
cost could be eliminated, which would, in respondent’s opinion, justify 
a lower price. In carrying out this form of inducement, respondent 
would advise a supplier or prospective supplier of the price which 
it considered “standard price.” In letters written to the Curtiss Candy 
Co. on November 15, 1939, and to W. F. Schrafft & Sons Corp. on 
February 15, 1937, respondent summarized alleged savings to these 
companies as follows: 


itecod 5 Curtiss Schrafft 
eged savings Co. Corp. 
7, 
COPBYeightisavines ote ts5. 20 ee eee tae wa ee ee Le eo are hee 7 
(2)"Salesicostsavings of — =i sess 8 2. Se ee ee ee ee Sees Dee 7 
(3)2a-count.cartons savings Of.222 eso a To ak ee SS 5 
(4) Return and allowances savings of. 1 to 2 
8 Free deals and samples savings of 2to X 
6) Shipping containers savings of 1 to.2 
MOTs NCOAUCHONS Se tes tak eee ese SNL eo ney ae eens SAT en eee \ 27 21 to 25 


Respondent advised these companies that such alleged savings could 
be made because of the method by which respondent made purchases 
and because certain services could be eliminated in selling to it. 


CONCLUSION 


The acts and practices of the respondent as herein found of enter- 
ing into contracts with its various distributors for the leasing of 
vending machines and the purchase of candy, gum, nuts, or other con- 
fectionery products to be sold through these same machines on the 
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condition and with the agreement and understanding that such dis- 
tributors should not lease, operate, or in any way use vending machines 
obtained from any other source than the respondent and that such 
distributors should not purchase for resale through said vending ma- 
chines leased from the respondent any candy, gum, nuts, or other con- 
fectionery products except such products as were sold to the distribu- 
tor by the respondent, constitute a violation of section 3 of the act 
of Congress approved October 14, 1914, entitled “An act to supple- 
ment existing laws against unlawful restraints and monopolies, and 
for other purposes” (the Clayton Act). | 
The acts and practices of the respondent in knowingly inducing 
and receiving discriminations in the prices of candy, gum, nuts, and 
other confectionery items of the 1- and 5-cent variety and other 
products suitable for sale in vending machines, purchased by it from 
various manufacturers and processors, which have the effect herein 
found, constitute a violation of the provisions of section 2 (f) of 
an act of Congress entitled “An act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes” 
(the Clayton Act), as amended by an act of Congress approved June 
-19, 1936 (Robinson-Patman Act.). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence in support of and in opposition to the 
allegations of said complaint taken before a trial examiner of the Com- 
mission theretofore duly designated by it, a stipulation entered into 
between counsel in support of the complaint and the respondent and its 
counsel, and approved and accepted by the Commission, and recom- 
mended decision of the trial examiner and exceptions thereto (no 
briefs having been filed and oral argument not having been requested 
according to the terms of the stipulation) ; and the Commission hav- 
ing made its findings as to the facts and its conclusion that respondent 
has violated the provisions of section 3 of an act of Congress entitled, 
“An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (the 
Clayton Act), and subsection (f) of section 2 of said act, as amended 
by an act of Congress approved June 19, 1936 (the Robinson-Patman 
Act) : 

1. It is ordered, That the respondent, Automatic Canteen Co. of 
America, a corporation, its officers, agents, representatives, and em- 
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ployees, directly or through any corporate or other device, in con- 
nection with the leasing, licensing, operation, or sale of any auto- 
matic vending machine or parts thereof, or in connection with the of- 
fering for sale, sale, or distribution of candy, gum, nuts, or any other 
confectionery product purchased for resale by or through the use of 
automatic vending machines, in commerce as “commerce” is defined 
in the Clayton Act, do forthwith cease and desist from: 

A. Entering into, enforcing, continuing in operation or effect, or 
carrying out any contract, agreement, or understanding for the lease 
or sale of automatic vending machines or parts therefor, or for the 
sale of candy, gum, nuts, or other confectionery products for use 
or resale in such machines on the condition, agreement, or understand- 
ing that any lessee, licensee, operator, or purchaser thereof 

1. Shall not acquire, manufacture, own, hold, locate, use, operate, 
lease, or otherwise deal with any automatic vending machine which is 
not licensed, leased, purchased, or otherwise acquired from respondent 
or from some source authorized by it. 

2. Shall not offer to sell, sell, or cause or permit to be sold any candy, 
gum, nuts, or other confectionery products purchased from respondent 
other than by means of automatic vending machines leased or pur- 
chased from it. 

3. Shall not buy for resale, deal with, use, or permit to be used, in 
automatic vending ‘machines leased or purchased from respondent, 
the confectionery products of any seller or supplier other than 
respondent. 

4, Shall order and purchase exclusively from respondent all con- 
fectionery products offered for resale by means of automatic vending 
machines leased or purchased from respondent. 

Provided, however, That nothing contained in the preceding para- 
graphs numbered 1 through 4 shall be construed as prohibiting 
respondent from entering into any contract, agreement, or under- 
standing with any lessee, licensee, purchaser, or distributor of its 
automatic vending machines which provides for payment to the 
respondent of such compensation as it may desire for the use of its 
automatic vending machines, for services rendered, for protection 
of quality and salability of products sold through its said vending 
machines, or provides for protection of respondent’s franchise ter- 
ritories and distribution, of its good will and trade name, of its rental 
and additional income, of the development and retention of its busi- 
ness in its distributors’ territory, and of the public, when none of such 
provisions are in conflict with the probibitions set forth herein. 
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Il. Lt is further ordered, That respondent, Automatic Canteen Co. 
of America, a corporation, its officers, agents, representatives, and 
employees, in connection with the offering to purchase or purchase 
of any candy, gum, nuts, or other confectionery products of any 
nature in commerce, as “commerce” is defined in the Clayton Act, do 
forthwith cease and desist from: 

A. Knowingly inducing or knowingly receiving or accepting any 
discrimination in the price of such products, by directly or indirectly 
inducing, receiving, or accepting a net price from any seller known by 
respondent or its representatives to be below the net price at which 
said products of like grade and quality are being sold by such seller 
to other customers, where the seller is competing with any other seller 
for respondent’s business, or where respondent is competing with other 
customers of the seller: Provided, however, That the foregoing shall 
not be construed to preclude the respondent from defending any 
alleged violation of this order by showing that a lower nét price re- 
ceived or accepted from any seller makes only due allowance for dif- 
ferences in the cost of manufacture, sale, or delivery resulting from 
the differing methods or quantities in which such commodities are 
by such seller sold or delivered to respondent. 

For the purpose of determining “net price” under the terms of this 
order, there shall be taken into account discounts, rebates, allowances, 
deductions, or other terms and conditions of sale by which net prices 
are affected. 

III. lt is further ordered, That the respondent shall, within 60 
days after service upon it of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in which 
it has complied with this order. 


Orrnion By CommissioneR Mason, CoNCURRED IN By COMMISSIONERS 
Ayres, Carson, AND Mnap 


This matter regularly came on before the Commission for final 
consideration on its merits. The complaint herein was issued on 
March 19, 1943. It charged respondent, Automatic Canteen Co. of 
America, a corporation, with violation of section 3 of the Clayton Act 
through the use of certain exclusive-dealing contracts employed in 
leasing automatic vending machines in commerce, which machines 
were designed for the retail sales of candy, gum, nuts, and other con- 
fectionery products, and through the use of such contracts in connec- 
tion with the sale and distribution of such products in commerce. It 
also charged respondent with violation of subsection (f) of section 2 
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of said act as amended by the Robinson-Patman Act through know- 
ingly inducing and receiving price discriminations in connection with 
the purchase of candy, gum, nuts, and other confectionery products 
in commerce. Respondent, in its answer, filed May 11, 1943, denied 
the material allegations of the complaint. Through a series of delays, 
caused primarily by wartime conditions, a trial examiner was not 
appointed until May 26, 1946, at which time the first hearing was 
ordered to begin on June 26, 1946. Thereafter, a number of hearings 
were held at various points throughout the United States, and the last 
witness was examined on July 3, 1947. During these hearings, more 
than 7,000 pages of testimony and 6,000 exhibits were introduced into 
the record as evidence. 

The complaint listed 14 candy manufacturers as representative of 
those sellers from whom respondent was alleged to have knowingly 
induced and received discrimination in price. Records or summa- 
ries of records of the prices at which more than 75 such manufacturers 
sold their candy, gum, nuts, and other confectionery products cover- 
ing a period of 10 years were obtained by subpoena and introduced 
into evidence. The Commission is concerned with enforcement of 
the laws administered by it through the medium of orders to cease and 
desist. Competent proof of one or more violations would, in ordinary. 

circumstances, be sufficient to establish a factual basis for such an 
order. ‘The record in this case does not disclose the reason for such 
a plethora of cumulative evidence as was adduced by Government 
counsel in the instant matter. Neither harassment of litigants nor 
the waste of Government funds in needless reiteration through cumu- 
lative evidence should be countenanced, nor does it seem that it was 
necessary to name 14 sellers as typical of a group from which respond- 
ents had induced or received discriminations in price, and certainly 
the records of not more than 5 of such sellers would have supplied 
ample evidence of such discriminations or price differentials. 

On August 4, 1947, after counsel in support of the complaint had 
rested his case, respondent filed a motion to dismiss, which the Com- 
mission denied on January 6, 1948. On March 18, 1948, respondent 
filed a motion before the trial examiner for reconsideration and re- 
versal of 272 previous rulings on the admissibility of evidence, upon 
which the trial examiner made his rulings on July 5, 1948. There- 
after, on August 9, 1948, respondent appealed from these rulings. 
Counsel in support of the complaint filed answer to each of the afore- 
said motions and appeals, and on July 8, 1948, filed his own motion for 
reconsideration and reversal of certain rulings of the trial examiner, 
which rulings were appealed to the Commission after the trial ex- 


AUTOMATIC CANTEEN CO. OF AMERICA 893 
861 Opinion 


aminer had rendered his decision with respect thereto. While these 
appeals were under consideration by the Commission, pending deci- 
sion and after the record had been closed for the taking of testimony, 
counsel supporting the complaint and respondent and its counsel on 
February 18, 1949, entered into a stipulation, by the terms of which 
it was agreed that if the Commission, when it reached a decision on 
the merits in this proceeding, should decide to issue an order to cease 
and desist and should issue such an order no more broad in scope and no 
more stringent in its provisions than the proposed order attached to, 
and made a part of, said stipulation, the Commission might proceed 
upon the record, without further intervening procedure, to make its 
findings as to the facts and its conclusion based thereon from the 
testimony and exhibits theretofore introduced and admitted, and enter 
its order requiring respondent to cease and desist from the acts, prac- 
tices, and methods complained of after making its decision upon the 
pending appeals from the rulings of the trial examiner and after the 
trial examiner had closed the record and filed his recommended deci- 
sion. The Commission accepted and approved this stipulation on 
March 2, 1949, and on May 5, 1949, rendered its decision upon the 
aforesaid appeals from rulings of the trial examiner. The trial ex- 
aminer closed the record on July 15, 1949, and filed his recommended 
decision on August 10, 1949. 

For a number of years respondent has been engaged in the business 
of purchasing candy, gum. nuts, and other confectionery products 
from approximately 115 producers thereof and selling them as a 
wholesaler or jobber to various persons, firms, and corporations which 
lease its automatic vending machines and which are known as “canteen 
distributors.” These distributors resold these products to the public 
by means of such machines. Respondent has also been engaged in the. 
development, acquisition, ownership, operation, and leasing of auto- 
matic vending machines. It has occupied a dominant position with 
respect to these two activities. On January 11, 1946, it owned 230,150 
candy, nut, and gum vending machines, most of which were leased to 
its 83 distributors located in 112 separate territories in 33 States and 
in the District of Columbia. Sales through such machines increased 
from $1,937,117 for the year ending September 30, 1936, to $14,253,547 
for the year ending September 30, 1944. 

The contracts under which respondent’s automatic vending ma- 
chines were leased to its distributors provided that said distributors 
or lessees, during the life of such agreement, would order and purchase 
all merchandise sold in said machines solely from respondent; would 
not use or sell, or cause or permit to be sold, any merchandise pur- 
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chased from respondent in any automatic vending machine not leased 
to the distributor by the respondent; would not use or sell, or attempt 
to use or offer to sell, in or by means of any automatic vending machine ~ 
leased from respondent, any merchandise not purchased from re- 
spondent; and would not acquire, manufacture, own, hold, lease, 
locate, use, operate, or otherwise deal with any automatic vending 
machine other than such machines as were leased by respondent. 
These contracts further provided that for a period of 5 years from 
the termination thereof, whether by lapse of time or upon breach of 
certain conditions, distributors or lessees of respondent’s vending 
machines should not, directly or indirectly, or under any circum- 
stances or conditions whatsoever, own, sell, lease, operate, or otherwise 
deal in any automatic vending machine of any kind or character, or 
sell or offer to sell any merchandise of any kind or character by 
means of any type of automatic vending machine, within the territory 
described in such contract. 

These exclusive-dealing contracts have affected a substantial vol- 
ume of business in both the leasing, sale, and distribution of vending 
machines and the sale and distribution of candy, gum, nuts, and other 
confectionery products. It is apparent that they entirely foreclosed 
the sale and leasing of vending machines to respondent’s distributors 
by anyone but respondent and that other sellers and suppliers of 
candy, gum, nuts, and other confectionery products have been com- 
pletely and effectively foreclosed from selling these products to re- 
spondent’s distributors. Further, respondent’s distributors or the 
lessees of its vending machines have been wholly foreclosed from 
doing business with any competitor of respondent while these con- 
tracts have been in effect and for 5 years thereafter. In International 
Salt Co. v. U.S. (832 U.S. 392), the court stated that “it is unreason- 
able, per se, to foreclose competitors from any substantial market” 
and held a similar contract to be in violation of section 8 of the Clay- 
ton Act, even in the absence of, evidence that the effect of such a 
contract may be to substantially lessen competition or tend to create 
a monopoly in any line of commerce. The record in this proceeding 
contains an abundance of evidence which proves, beyond any reason- 
able doubt, that the effect of respondent’s exclusive-dealing contracts 
has been, and may be, to substantially lessen competition or tend to 
create a monopoly in both lines of commerce in which respondent is 
engaged, and the Commission has so found. Such proof more than 
meets the standard laid down in the case of Standard Oil Co. v. U. 8. 
(837 U. S. 293), in which the court concluded “that the qualifying 
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foreclosed in a substantial share of the line of commerce affected.” 

Respondent has induced and received discriminations in price from 
approximately 80 of its suppliers of candy, gum, nuts, and other 
confectionery products. It has consistently paid these suppliers and 
sellers from slightly less than 1.2 percent to slightly more than 33 
percent less than its competitors paid the same sellers for products 
of like grade and quality. These price differentials or discrimina- 
tions varied from seller to seller and from product to product of the 
same seller. Officers, agents, and representatives of respondent were 
thoroughly aware that such price discriminations were being induced 
and received. They knew the prices at which their suppliers were 
selling candy, gum, nuts, and other confectionery products of like 
grade and quality to other customers, and employed various means 
to induce lower prices on purchases by respondent. The evidence of 
record clearly establishes that respondent at times informed prospec- 
tive suppliers of the prices and terms of sale which would be acceptable 
to it without consideration or inquiry as to whether such suppliers 
could justify such a price on a cost basis-or whether it was being offered 
to other customers of the supplier. At other times the respondent 
refused to buy unless the price to it was reduced below the prices at 
which its supplier sold the same merchandise to others. In other 
instances, respondent sought to, and did, persuade its suppliers and 
sellers that they could effect certain savings in freight, sales, cartons, 
return and allowances, free deals and samples, and shipping container 
costs in selling to respondent, and thus could afford to sell to respond- 
ent at a net price of 21 to 27 percent below the price at which products 
of like grade and quality were being sold to respondent’s competi- 
tors. 

The evidence of record reveals that any discrimination in the price 
of candy, gum, nuts, and other confectionery products will divert 
business from any manufacturer or jobber of such products who 
does not grant such price discriminations to a manufacturer or job- 
ber who does grant them. Such a condition is demonstrated beyond 
any doubt by respondent’s refusal to buy in most instances except 
where it could induce and receive a discrimination in price. 

The Commission has found from the evidence of record that the 
effect of price discriminations induced and received by respondent 
has been, and may be, substantially to lessen competition and tend to 
create a monopoly in the manufacture, sale, and purchase of candy, 
gum, nuts, confectionery products, or other packaged goods suitable 
for use in coin-operated vending machines, and in the manufacture, 
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development, acquisition, ownership, operation, leasing, licensing, or 
selling of automatic vending machines suitable for vending such prod- 
ucts; and to injure, destroy, or prevent competition between manu- 
facturers and processors of the aforesaid products who granted re- 
spondent lower prices and those manufacturers and producers who 
did not grant such discriminatory prices, between respondent and 
vending machine operators who did not receive the benefit of the lower 
prices received by respondent, between respondent and candy jobbers 
and wholesalers who did not receive the benefit of such discriminatory 
prices, between respondent and other retailers of candy, gum, nuts, 
and other confectionery products who did not receive the benefit of 
the lower prices granted respondent, and between those manufacturers 
of automatic vending machines who supplied respondent and its 
distributors and those who did not supply them with such machines, 

Respondent made no attempt to show that the price differentials 
and discriminations induced and received by it made only due allow- 
ance for differences in the cost of manufacture, sale, or delivery result- 
ing in the differing methods or quantities in which candy, gum, nuts, 
or other confectionery products were sold or delivered to it. The 
statute places squarely on respondent the burden of showing that 
price differentials are thus justified. In F. 7. C. v. Morton Salt 
Co. (884 U.S. 87) [44 F. T. C. 1499], the court said: 

First, the general rule of statutory construction that the burden of proving 
justification or exemption under a special exception to the prohibitions of a 
statute generally rests on one who claims its benefits, requires that respondent 
undertake this proof under the proviso of section 2 (a). Secondly, section 2 (b) 
of the act specifically imposes the burden of showing justification upon one who is 
shown to have discriminated in prices. 

Certainly, the same burden rests upon one who is shown to have 
knowingly induced or received a discrimination in price in violation 
of subsection (f). 

Respondent made no attempt to rebut the prima facie case herein 
established by showing that the discriminatory prices which it in- 
duced and received were granted in good faith to meet equaily low 
prices at which merchandise of like grade and quality was being sold 
to its competitors. Here, again, section 2 (b) of the Clayton Act as 
amended places the burden of making such a showing upon the person 
charged with a violation, In F. 7. C. v. Staley Manufacturing Co. 
et al. (824 U.S. 746) [40 F. T. C. 906], the court stated: 

Section 2 (b) does not require the seller to justify price discriminations by 
showing that in fact they met a competitive price. But it does place on the seller 


the burden of showing that the price was made in good faith to meet a com- 
petitor’s. The good faith of the discrimination must be shown in the face of 
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the fact that the seller is aware that his discrimination is unlawful, unless good 


faith is shown, and in circumstances which are peculiarly favorable to price 
discrimination abuses. We agree with the Commission that the statute at least 
requires the seller, who has knowingly discriminated in price, to show the exist- 
ence of facts which would lead a reasonable and prudent person to believe that 
the granting of a lower price would in fact meet the equally low price of a 
competitor. 

In this proceeding the burden of such a showing rests upon respond- 
ent, and it is unlikely that such proof could be successfully adduced 
since the evidence clearly shows that officers, representatives, and 
employees of respondent knew that the discriminatory prices induced 
and received by respondent were below those prices at which mer- 
chandise of like grade and quality was being sold to its. competitors 
by the same seller. 

The inhibitions contained in the order to cease and desist issued 
herewith do no more than prohibit those acts, practices, and methods 
ef respondent which are found to violate section 3 of the Clayton 
Act and section 2 (f) of said act as amended by the Robinson-Patman 
Act, and are confined to those acts, practices, and methods alleged in 
the complaint. Other prohibitions contained in the order to which 
respondent agreed and urged by counsel in support of the complaint 
and an additional prohibition recommended by the trial examiner 
have been eliminated after due consideration by the Commission, 
either because the evidence of record fails to provide a basis for find- 
ings of fact in support thereof or because such prohibitions are not 
required by reason of the nature of the complaint or are without sound 
basis under the provisions of the statute under which this proceeding 
was initiated. Thus, the order adopted by the Commission is not as 
stringent in its terms or as broad in scope as the order to which 
respondent agreed but serves to more properly dispose of the issues 
raised by the pleadings and to more nearly meet the requirements of 


the statute. 


\ 
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In THE MArrer or 


MILTON W. FOLDS, JESSIE D. FOLDS, AND JESSIE MAY 
FOLDS DOING BUSINESS AS KLEEREX CO. 


COMPLAINT, FINDINGS, ORDER AND OPINION IN REGARD TO THH ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5332. Complaint, June 11, 1945—Decision, June 6, 1950 


Where three partners engaged in the interstate sale and distribution of a me- 
dicinal preparation for pimples designated ‘“‘Kleerex,” the ingredients of | 
which were recognized variously as being mildly astringent, antiseptic, 
antipruritic, and analgesic in nature, and which, as directed, was to be 
applied nightly, before retiring, with a brush, after washing the face with 
soap and water, to be followed by a second coating after the face was dry, 
and to remain on the skin overnight; in advertising in newspapers and by 
circulars, leaflets, pamphlets and other advertising literature— 

Represented that their said Kleerex constituted an effective treatment for 
pimples and would cause them to dry up and disappear overnight; the 
facts being that whatever the value thereof might be in masking the unat- 
tractive appearance of pimples, in relieving accompanying discomfort, in 
aiding to reduce the number of organisms on the surface of the skin, or 
in tending to dry skin surfaces, the preparation would not penetrate through 
the layers of the skin to the core of the pimple, and thus affect the seat of 
the infective process and cause pimples to disappear overnight, or at all; 
and said product was not a competent or effective treatment for said 
condition ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the belief that said representations were true and thereby into 
the purchase of substantial quantities of their said preparation, and with 
capacity and tendency so to do: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 

As respects stipulated testimony of certain users of said preparation to the 
effect that it had relieved accompanying itching and pain and that the 
pimples had subsequently disappeared, such stipulation cannot be accepted 
as evidence that Kleerex is an effective treatment for pimples, since it is 
common knowledge, fully supported by the record, that these vary consid- 
erably in size, virulence and duration, and that by following simple standards 
of cleanliness they will, except in unusual situations, disappear within a 
reasonable time, and there is nothing whatever in said stipulated testimony 
of the lay witnesses that the disappearance of their pimples was due 
directly or indirectly to the use of said preparation. 


In said proceeding the Commission was further of the opinion—based on the 
record, including the testimony of the only medical witness in the original 
proceeding and in a supplemental proceeding (stricken in part by the trial 
examiner, but restored by the Commission), certain corroborative stipulated 
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testimony, and the stipulated testimony above referred to as to what certain 
users would testify—that while said preparation might be a useful adjunct 
in the treatment of pimples to the extent of relieving some of the accom- 
panying discomfort, concealing to some degree their unattractive appear- 
ance, and decreasing the likelihood of further local infection of the area 
of the skin to which applied, it did not reach the seat of the infection 
nor cause pimples to disappear, and accordingly did not constitute a com- 
petent or effective treatment therefor; and to that extent disagreed with 
the trial examiner’s recommended decision that the charge that the product 
was not an effective treatment for pimples had not been sustained by the 
greater weight of the evidence and should be dismissed, and entered the cease 
and desist order in question to prohibit such a representation. 

Before Ur. Webster Ballinger, trial examiner. 

Mr. R. A. McOuat and Mr. B. G. Wilson for the Commission. 


Frank E. & Arthur Gettleman, of Chicago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that: Milton W. Folds, 
Jessie D. Folds, and Jessie May Folds, copartners trading as Kleerex 
Co., hereinafter called respondents, have violated the provisions of 
said act, and it appearing to the Commission that a proceeding by it- 
in respect thereof would be in the public interest hereby issues its com- 
plaint stating its charges in that respect as follows: 

Paracraru 1. Respondents, Milton W. Folds, Jessie D. Folds, and 
Jessie May Folds are individuals, operating and doing business as 
copartners under the trade name of Kleerex Co., with offices and prin- 
cipal place of business at 2005 South Michigan Avenue, Chicago 16, 
Ill. 

Par. 2. Respondents are now, and have been for more than 2 years 
last past, engaged in the business of offering for sale, selling and 
distributing, a medicinal preparation designated “Kleerex.” Re- 
spondents cause said preparation when sold to be transported from 
their aforesaid place of business in the State of Illinois to purchasers 
located in various other States of the United States. Respondents 
maintain, and at all times mentioned herein have maintained, a course 
of trade in said medicinal preparation in commerce between and 
among the various States of the United States. 

Par. 3. In the course and conduct of their aforesaid business, re- 
spondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, false advertisements 


concerning their said preparation, by United States mails and by 


various other means in commerce as commerce is defined in the Fed- 
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eral Trade Commission Act; and respondents have also didvansintatod 

and are now aidsta in y and have caused and are now causing 
dissemination of, false advertisements concerning their said prepara- 
tion by various means for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of their said prep- 
aration in commerce as commerce is defined in the Federal Trade Com- 
mission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said advertisements, dissemi- 
nated and caused to be disseminated as hereinabove set forth, by United 
States mails, by advertisements in newspapers, and by circulars, 
leaflets, pamphlets, and other advertising literature are the follow- 


ing: 
PIMPLES DISAPPEARED OVERNIGHT 


Yes, its true, there is a safe harmless medicated liquid called Kleerex that dries 
up pimples overnight. Those who followed simple directions and applied 
Kleerex upon retiring were amazingly surprised when they found their pimples 
had disappeared. ‘These users enthusiastically praise Kleerex and claim they 
are no longer embarrassed and are now happy with their clear complexions. 
. Many (users) report that they had a red sore pimply face one night and 
surprised their friends next day with a clear complexion. 


Par. 4. Through the use of the foregoing statements and repre- 
sentations and others of the same import not specifically set out herein, 
all of which purport to be descriptive of the therapeautic properties 
of respondents said preparation, respondents have represented and 
now represent that their preparation “Kleerex” is an effective treat- 
ment for pimples and will cause pimples to dry up and disappear 
overnight. 

Par. 5. The foregoing statements are grossly exaggerated, false and 
misleading. In truth and in fact, respondents’ said preparation is 
not a competent or effective treatment for pimples. Its use will not 
dry up or otherwise cause pimples to disappear overnight or at all. 

Par. 6. The use by the respondents of the foregoing false, mislead- 
ing and deceptive statements and representations with respect to 
respondents’ said preparation, has had, and now has, the capacity and 
tendency to and does mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that 
said statements and representations are true, and into the purchase of 
substantial quantities of respondents’ said prepar ation because of said 
erroneous and mistaken belief. 

Par. 7. The aforesaid acts and practices, as herein alleged, are all 
to the prejudice and injury of the public, and constitutes unfair and 
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deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, aNp OrvER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 11, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Milton W. Folds, Jessie D. Folds, and Jessie May Folds, doing busi- 
ness as copartners under the name of Kleerex Co., charging them with 
the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of that act. After the filing by the re- 
spondents of their answer to the complaint, testimony and other evi-- 
dence in support of and in opposition to the allegations of the com- 
plaint were introduced before a trial examiner of the Commission 
theretofore duly designated by it, and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter there came on to be heard a motion filed on May 8, 1947, 
by counsel supporting the complaint and the answer thereto of re- 
spondents, and the Commission on October 30, 1947, ordered that this 
proceeding be reopened for the taking of further testimony in support 
of and in opposition to one of the charges of the complaint. Subse- 
quently, additional testimony was introduced before the trial examiner 
and duly recorded and filed in the office of the Commission. This 
proceeding thereafter came on for final hearing before the Commission 
on the complaint, answer, testimony and other evidence, recommended 
decision and supplemental recommended decision of the trial exam- 
iner, and the exceptions filed thereto, and briefs filed in support of 
and in opposition to the complaint (oral argument not having been 
requested) ; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondents, Milton W. Folds, Jessie D. Folds, and 
Jessie May Folds, are individuals doing business as copartners under 
the trade name of Kleerex Co., with offices and principal place of 
business at 2005 South Michigan Avenue, Chicago 16, Ill. 

Par. 2. Respondents are now, and have been for more than 2 years 
last past, engaged in the business of offering for sale, selling, and 
distributing a medicinal preparation designated “Kleerex.” Respond- 
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ents cause said preparation when sold to be transported from their 
aforesaid place of business in the State of Illinois to purchasers lo- 
cated in various other States of the United States. Respondents 
maintain, and at all times mentioned herein have maintained, a course 
of trade in said medicinal preparation in commerce between and 
among the various States of the United States. 

* Par. 3. In the course and conduct of their aforesaid business, re- 
spondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, advertisements con- 
cerning their said preparation, by United States mails and by various 
other means in commerce as. “commerce” is defined in the Federal 
Trade Commission Act; and respondents have also disseminated and 
are now disseminating, and have caused and are now causing the dis- 
semination of, advertisements concerning their said preparation, by 
various means, for the purpose of inducing and which are likely to 
induce, directly or indirectly, the purchase of their said preparation 
in commerce as “commerce” is defined in the Federal Trade Com- 
mission Act. 

Among and typical of the statements and representations contained 
in said advertisements disseminated and caused to be disseminated as 
hereinabove set forth, by United States mails, by advertisements in 
newspapers, and by circulars, leaflets, pamphlets, and other advertis- 
ing literature, are the following: 


PIMPLES DISAPPEARED OVERNIGHT 


Yes, it’s true, there is a safe harmless medicated liquid called Kleerex that 
dries up pimples over night. Those who followed simple directions and applied 
Kleerex upon retiring were amazingly surprised when they found their pimples 
had disappeared. ‘These users enthusiastically praise Kleerex and claim they 
are no longer embarrassed and are now happy with their clear complexions. 

Many (users) report that they had a red sore pimply face one night and sur- 
prised their friends next day with a clear complexion, 

Par. 4. Through the use of the foregoing statements and repre- 
sentations, respondents have represented and now represent that their 
preparation “Kleerex” is an effective treatment for pimples and will 
cause pimples to dry up and disappear overnight. 

Par. 5. Pimples are low inflammatory lesions of the skin, the local 
cause of which is a specific germ, usually a staphylococcus or a strep- 
- tococcus. The staphylococcus and streptococcus belong to a group of 
organisms called the cocci, a term used to designate small round or- 
ganisms. The streptococcus usually occurs either in what appear to 
be chains, or sometimes in clusters, of organisms, and staphylococci, 
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which are pus-producing organisms, form in clumps or clusters. 
Ranging in size from scarcely visible bumps to the proportions of 
boils, pimples are surrounded by an area of redness depending on the 
size of the core or central seat of the infective process present under- 
neath the layers of the skin. Pimples frequently occur at the time of 
puberty or adolescence and when present in great numbers give rise 
to a condition called acne. The course or duration of pimples varies 
greatly in individual cases. 

The primary treatment for pimples is the washing of the affected 
area with soap and water. In addition to the use of preparations 
designed for local application, regimens designed to build up the 
patient’s general health may be adopted, ultraviolet light may be 
used, and occasionally vaccines prepared from cultures of the specific 
organism causing the infection are utilized in the treatment of pimples. 

The directions for use of the respondent’s product call for one coat- 
ing to be applied nightly before retiring with a brush after washing 
the face with soap and water. After the first coat is allowed to dry, 
it is directed that a second coating be applied and allowed to remain 
on the skin overnight. The active ingredients of the respondent’s 
product are prepared calamine, spirits of camphor, resorcin, and dis- 
tilled extract of witch hazel. Such ingredients are recognized vari- 
ously as being mildly astringent, antiseptic, antipruritic, and analgesic 
in nature. When used in combination in the proportions present in 
Kleerex, such ingredients have a tendency to dry up surface lesions, 
to decrease the number or organisms on the surface of the skin, and 
to relieve pain or itching. The preparation, however, will not: pene- 
trate through the layers of the skin to the core of the pimple. In 
addition, Kleerex may be applied in such manner as to leave a pink 
colored residue sufficient to mask small pimples from view, but itis 
not effective in concealing larger or severe inflammations. 

Par. 6. After Dr. Scott, a physician, the single scientific witness 
called by counsel supporting the complaint, had testified on Septem- 
ber 25, 1946, to the foregoing among other things, it was stipulated 
between counsel that two other physicians available as witnesses on 
behalf of respondents would testify to substantially the same effect 
as had Dr. Scott, if called as witnesses by respondents in this proceed- 
ing. Also called as witnesses on behalf of respondents were one of 
the respondents, who is a registered pharmacist, and another graduate 
pharmacist associated with respondents in an executive capacity. 
Their testimony was similar in material respects to that adduced by 
the scientific witness called by counsel supporting the complaint. It 
was further stipulated that five members of the purchasing public, 
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if called as witnesses in this proceeding, would testify that after 
having used Kleerex, as directed, on pimples, they received relief from 
accompanying itching and pain and that the pimples subsequently 
disappeared. Subsequently, at a hearing held in this proceeding on 
May 25, 1948, Dr. Scott again appeared as a witness and adduced 
additional testimony relating to the therapeutic properties of Kleerex. 

The trial examiner has concluded that the allegation of the com- 
plaint that Kleerex is not a competent or effective treatment for 
pimples is not sustained by the greater weight of the evidence. The 
{rial examiner assigns as the reason therefor an affirmation by Dr. 
Scott in response to a question propounded at the subsequent hearing 
by the trial examiner, expressing agreement with a statement that, 
among other effects, the four principal ingredients of Kleerex, when 
used in combination in the proportions in which they appear in such 
product, have the tendency to dry up pimples. The trial examiner 
infers therefrom that Kleerex, if used as directed, for a sufficient 
period of time, will cause pimples to dry up and that said product 
therefore constitutes an effective treatment for this condition. 

In the opinion of the Commission, the aforesaid conclusions of the 
trial examiner are erroneous. Dr. Scott previously had described the 
drying action variously as being limited to “obtaining to dry up some- 
what the actual secretion of the skin,” or as having an effect of drying 
or tending to dry the skin, and in reference to pimples said that he 
considered Kleerex to have a tendency to dry them up. During the - 
course of the second hearing, the witness stated it to be his opinion also 
that Kleerex, when used as directed, is not an effective treatment for 
pimples, and assigned as one of the reasons for such opinion the fact 
that respondents’ preparation will not cause pimples to disappear. 
His testimony as rendered during the original hearing to the effect 
that Kleerex will not penetrate the core or inner area of the pimple 
beneath the layers of the skin is not controverted in the record, and is 
in effect corroborated by the testimony of the two medical witnesses 
which was introduced into the record by respondent pursuant to stipu- 
lation between counsel. Moreover, the statement by Dr. Scott that 
Kleerex will not cause pimples to disappear is not expressly contro- 
verted by any competent evidence. 

Whatever its value may be in masking the unattractive appearance 
of pimples, in relieving accompanying discomfort, in aiding to reduce 
the number of organisms on the surface of the skin, or in tending to 
dry skin surfaces, it plainly appears that the use of Kleerex as directed 
will not affect the seat of the infective process and that it will not 
cause pimples to disappear overnight or at all, and the Commission 
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accordingly is of the view that respondents’ product is not a competent 
or effective treatment for pimples. 

It is therefore concluded: that the statements in respondents’ adé 
vertising which represent that Kleerex is an effective treatment for 
pimples and that it will cause pimples to disappear are false and mis- 
leading, and that the advertisements wherein such statements have 
been made constitute false advertisements. 

Par. 7. The use by the respondents of the foregoing false, mislead- 
ing, and deceptive statements and representations with respect to re- 
spondents’ said preparation has had, and now has, the capacity and 
tendency to, and does, mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that said 
statements and representations are true, and into the purchase of sub- 
stantial quantities of respondents’ said preparation because of said 
erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices, as herein found, are all to the 
prejudice and injury of the public, and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ents, testimony and other evidence introduced before a trial examiner 
of the Commission theretofore duly designated by it, recommended 
decision and supplemental recommended decision of the trial examiner, 
and the exceptions filed thereto, and briefs filed in support of and in 
cpposition to the complaint (oral argument not: having been re- 
quested) ; and the Commission, having made its findings as to the 
facts and its conclusion that the respondents have violated the pro- 
visions of the Federal Trade Commission Act: 

It is ordered, That Milton W. Folds, Jessie D. Folds, and Jessie May 
Folds, individually and doing business under the name of Kleerex Co., 
or under any other name, and their agents, representatives, and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale, or distribution of the product 
Kleerex, or any other product of substantially similar composition or 
possessing substantially similar properties, whether sold under the 
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same name or under any other name, do forthwith cease and desist — 
from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails, or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication— 

That said product will cause pimples to disappear or constitutes an 
effective treatment for pimples. 

2. Disseminating or causing to be disseminated any advertisement by 
any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase of said product in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any representation prohibited in paragraph 
(1) hereof. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 


OPINION OF THE CoMMISSION 


- Ayres, Commissioner. 


The respondents are charged with false and misleading advertising 
by representing that their preparation “Kleerex” is an effective treat- 
ment for pimples and will cause pimples to dry up and disappear over- 
night. The trial examiner recommended an order which would re- 
quire respondents to cease and desist from representing that their 
product will remove pimples overnight, and recommended dismissal of 
the charge that the product is not an effective treatment for pimples. 

Only one medical witness testified and his testimony supports the 
allegations of the complaint. His testimony was based upon his 
knowledge of the therapeutic properties of the several ingredients 
of Kleerex and not upon actual use or clinical tests of the product it- 
self. The original testimony of the medical witness was corroborated 
by the stipulated testimony of two doctors offered by respondents. It 
was also stipulated that if certain persons specifically named and 
others who had used respondents’ product in treating themselves were 
called as witnesses, they would testify in substance as follows: 

That each was afflicted with pimples, that the cause thereof was 
unknown to the witness, that each used Kleerex in accordance with the 
printed directions accompanying the package of Kleerex, that after 
using Kleerex as directed, upon application each received relief from 
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itching and accompanying pain, that the colored covering of Kleerex 
concealed the blemishes and the pimples disappeared, but not over- 
night. 

After the original testimony was taken the trial examiner filed a 
recommended decision. Thereafter the Commission ordered the pro- 
ceedings reopened for the taking of testimony concerning the charge 
that Kleerex is not a competent or effective treatment for pimples. 
During this supplemental proceeding the only witness called was the 
medical witness who had originally testified, and he was questioned 
specifically as to whether or not in his opinion Kleerex is an effective 
treatment for pimples. In this additional testimony he did not con- 
tradict or qualify any of his previous testimony, but added his 
specific opinion that Kleerex is not an effective treatment for pimples. 
The trial examiner struck this question and answer. That ruling was 
reversed by the Commission on March 28, 1949, for reasons set out 
in an opinion which accompanied the order.t. This testimony of the 
medical witness, therefore, stands as a part of the record and no re- 
buttal evidence has been offered. . 


1The opinion of the Commission, by Commissioner Ayres, on the appeal in question 
under rule XX of the Commission’s Rules of Practice, from the trial examiner’s ruling, 
after setting forth the material facts, noted that the trial examiner’s basis for his ruling 
was twofold, namely, ‘that the representations shown to have been made by the re- 
spondents with reference to their product Kleerex afforded no basis for the question ; 
and, second, if it had, the witness could not have been permitted to answer over objection, 
as it ealled for an expression of opinion upon an ultimate issue of fact.” 

As to the first ground, noting that the examiner in effect held that the charge in the 
complaint that respondents had, among other things, represented their preparation as 
“an effective treatment for pimples’ was unsupported, the opinion states that the com- 
plaint alleged and the answer admitted that respondents advertised their preparation 
in the language set forth in the findings, on p. 902, supra, captioned “Pimples disappeared 
overnight” and expressed the view that “it is difficult to see how respondents could have 
more plainly represented their preparation to be ‘an effective treatment for pimples’ than 
in the advertisement” in question, and was therefore of the further view that the trial 
examiner’s ruling on said point was without foundation. 

As to the second ground stated by the trial examiner, namely, that the question called 
for an expression of opinion upon an ultimate issue of fact, as involved in United States v. 
Spaulding (293 U. S. 498), and certain other following decisions of the Federal courts, 
and in the Commission’s decision on the appeal from certain rulings of the trial examiner 
in D. 5858, L. Heller & Son, Inc. et al., decided on August 25, 1950, the opinion states 
in part: 

In the present proceeding the medical expert had, prior to the stricken question and 
answer, expressed his opinions upon the therapeutic properties, both singly and in combi- 
nation, of the various ingredients of ‘‘Kleerex” with reference to pimples, and subsequent 
to the stricken question and answer had given the reasons for his opinion that it is not 
an effective treatment for pimples. It is apparent that in answering the stricken question 
the medical expert had answered from a medical standpoint upon the usual and ordinary 
meaning of the words in which inquiry was made. The answer required no legal inter- 
pretations or construction. The stricken question dealt with one of several ultimate 
issues of fact in the proceeding, but it was also subsidiary in the decision of the whole 
case. 

The decision of the appeal by the Commission in docket 5358 presents a situation quite 
different from that in the present proceeding. That proceeding involved failure to mark 
with the name of the country of origin certain products alleged to be in substantial part 
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The stipulation that users of Kleerex would testify that it has re- 
lieved itching and accompanying pain and that the pimples had 
subsequently disappeared, cannot be accepted as evidence that Kleerex 
is an effective treatment for pimples. It is common knowledge, fully 
supported by the record, that pimples vary considerably in size, viru- 
lence, and duration, and that by following simple standards of clean- 
liness they will, except in unusual situations, disappear within a 
reasonable time. There is nothing whatever in the stipulated testi- 
mony of the lay witnesses that the disappearance of their pimples 
was due directly or indirectly to the use of “Kleerex.” 

We must then rely upon the expert testimony to determine whether 
or not Kleerex is an effective treatment for pimples. The only medi- 
cal witness who testified on the point said that Kleerex is not an 
effective treament for pimples and gave in appropriate detail the 
reasons for the opinion. His testimony on this specific point is not 
disputed by any evidence in the record, and most of his statements 
concerning the therapeutic effects of this product are fully corrobo- 
rated by evidence offered by respondents. 

Pimples are low, inflammatory lesions of the skin and they vary in 
size from almost invisible bumps up to boils. There are various theo- 
ries indicating that pimples might be caused by the sebaceous glands, 
by some disfunction of the hormone balance, by exposure to dust, dirt 
or grime, or by other causes, and that the period of puberty or ado- 
lescence is usually accompanied by the appearance of pimples. Fun- 


of foreign origin. The questions ruled upon had to do with whether the products of 
partly foreign and partly domestic origin were in fact foreign or domestic articles, whether 
articles of foreign origin should be marked to show such origin, and whether the failure 
to mark such goods is fair to the public. The answers to these questions were not based 
upon specialized fields of knowledge, nor could the answers by the witnesses assist in 
resolving the issues in the case. 

In the present proceeding the issue of whether respondents’ preparation is an effective 
treatment for pimples is purely a medical question which can be determined by the Com- 
mission only upon the basis of the testimony of medical experts. If the stricken question 
had been carefully avoided and only the facts subsidiary to it developed, these also would 
necessarily have been simply medical opinions. The answer stricken merely drew together 
these subsidiary opinions into a medical opinion upon the therapeutic effectiveness of 
respondents’ preparation in treating pimples. Opposing counsel were free to explore fully 
and reveal whatever weaknesses there were, if any, in the basis and reasons for the 
opinion expressed. Since the question had to be decided upon the basis of medical 
opinion, the mere fact that it was couched in the precise language of the complaint when 
the equivalent opinion might be otherwise elicited should not be, and in the view of the 
Commission is not, controlling. 

The conclusion here should not be interpreted as indicating that the Commission con- 
Siders the type of question discussed to be particularly suitable or desirable, for it is of 
the utmost importance that the bases of and reasons for opinions expressed by medical 
experts should be fully developed. However, there is no reason to believe that the stricken 
question and answer unfairly prejudiced respondents, and this question and answer may 
properly assist in determining the merits of the proceeding. These are important con- 
siderations here. 

The trial examiner’s ruling therefore has been reversed. 
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damentally, however, it appears that pimples are due directly to a” 
local germ infection. No treatment is recognized as an effective cure. 
In their general treatment the primary step is cleanliness achieved by 
thorough washing with soap and water. Various kinds of prepara- 
tions may also be used for local application and sometimes treatment. 
includes the use of ultraviolet light and occasionally vaccines made 
from cultures of the specific organisms which cause the pimples. 

The ingredients of Kleerex are mildly astringent and antiseptic 
and tend to relieve pain and to alleviate itching. When used over 
a period of time the product tends to dry up some of the actual secre- 
tion on the skin and probably decreases the number of infecting 
organisms occurring on the surfaces of the skin. The product leaves 
a pinkish powder deposited on the skin which might be sufficient to 
cover and thereby conceal small blemishes, but which would not be 
sufficient to conceal larger or very bad inflammations. The product 
does not penetrate deeply enough into the layers of the skin to have 
any effect on the core of pimples, or the seat of the infection. 

Based on the foregoing characteristics of pimples and the effects 
of the ingredients of Kleerex, which were fully disclosed by the testi- 
mony of the medical witness and corroborated by the stipulated evi- 
dence of respondents, the medical witness expressed the opinion that 
Kleerex is not an effective treatment for pimples because the ingredi- 
ents of the preparation do not actually cause pimples to disappear. 
He stated that if used over a period of time the product might be of 
some benefit in the treatment of pimples along with other measures 
such as hygienic and general measures to build up the health of the in- 
dividual, but that it will not in itself constitute an effective treatment 
for pimples. The medical witness agreed that when used as directed 
Kleerex gives relief from itching and accompanying pain and that 
pimples disappear in time and the blemishes are concealed by the 
covering provided by the product, but he said that pimples would 
not disappear as a result of using Kleerex. 

Based on this record the Commission is of the opinion that Kleerex 
may be a useful adjunct in the treatment of pimples to the extent 
of relieving some of the accompanying discomfort, concealing to some 
degree their unattractive appearance, and decreasing the likelihood 
of further local infection of the area of the skin to which applied. 
It is further of the opinion, however, that Kleerex does not reach the 
seat of the infection, and does not cause pimples to disappear and, 
accordingly, that it does not constitute a competent or effective treat- 
ment for them. To this extent the Commission has disagreed with the 
trial examiner’s recommended decision, and has caused the accom- 
panying order to cease and desist to be entered. 
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In THE MATTER OF 


MARTIN J. GOLDSTEIN AND ISABEL GOLDSTEIN TRAD- 
ING AS REALFLEX PRODUCTS CoO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5413. Complaint, Jan. 7, 1946—Decision, June 14, 1950 


Where the words “Champion,” “Goodyear,” and “Eveready” had been used 
for many years in the corporate names and as trade names for the spark 
plugs and other automotive products made by well known companies, and 
the products of such companies had become well and favorably known 
to the purchasing public, members of which had developed a preference for 
them; and thereafter two partners, engaged in the interstate sale and 
distribution of ignition cable sets or, as sometimes referred to, spark 
plug cable sets, for use on automobiles— 

(a) Adopted and used the trade names and marks of well and favorably known 
concerns for their own said products, including the trade names “Champion,” 
“Goodyear,” and “Eveready,” which they printed and made use of, along 
with the familiar picture of the winged foot in conjunction with the name 
Goodyear, on cards and in price lists and other advertising literature, and 
represented thereby that their said products were made by well known 
concerns; 

When in fact said concerns did not make or have any connection with 
the spark cable sets sold by them, and aforesaid partners’ use of said trade 
names was without the consent or approval of such concerns; and 

(b) Represented that their sets were made with new cables of the same quality 
as those used on Government planes in combat through stating in circulars 
distributed among prospective customers, “Spark Plug Cable Sets Made with 
the Identical 7 M. M. Stainless Steel Conductor—High Tension Cable Being 
Used To-day by the U. S. Government Exclusively on all War Planes in 
Actual Combat” ; 2 

The facts being that when, due to wartime restrictions, said individuals were 
unable to purchase new cable directly from manufacturers, they purchased 
and used large quantities of cable which had been rejected for use on 
combat planes because of being obsolete or otherwise not meeting Govern- 
ment specifications, and also cable known as scrap material, some contain- 
ing marks or scars indicating that it had been previously used; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that such representations were 
true and thereby induce it to purchase substantial quantities of their said 
products; and with the result of placing in the hands of purchasers of 
their products for resale a means or instrumentality whereby they could 
mislead and deceive the purchasing public as to the true facts in regard 
to said products: 

Held, That such acts and practices under the circumstances set forth were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 
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As respects the additional charges in the complaint that respondents falsely 
represented that they owned, operated or directly and absolutely controlled 
a plant or plants wherein were made the products offered by it, and falsely 
represented through use of the trade name “Zenith” that their products were 
manufactured by' Zenith Radio Corp., such charges were not sustained by the 
evidence. 


Before Mr. Henry P. Alden, trial examiner. 
Mr. D.C. Daniel and Mr. Charles S. Cox for the Commission. 
Booth, Lipton & Lipton, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal] 
Trade Commission, having reason to believe that Martin J. Goldstein 
and Isabelle Goldstein, individually and as copartners trading under 
the name of Realflex Products Co., hereinafter referred to as respond- 
ents, have violated the provisions of said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacraPH 1. Respondents Martin J. Goldstein and Isabelle Gold- 
stein are copartners, trading under the name of Realflex Products Co., 
with their principal office and place of business located at 335 Thirty- 
eighth Street, Brooklyn, N. Y. Respondents also maintain a place 
of business at 5216 Third Avenue, Brooklyn, N. Y. Respondents are 
now, and for more than 5 years last past have been, engaged in the 
sale and distribution of automotive specialties, including spark plug 
cable sets, to retail dealers and others located in the various States of 
the United States and in the District of Columbia, who, in turn, sell 
said products to the purchasing public. 

Respondents cause, and have caused, said products, when sold, to be 
transported from their aforesaid places of business in the State of 
New York to purchasers thereof at their respective points of location 
in various other States of the United States and in the District of 
Columbia. Respondents maintain, and at all times mentioned herein 
have maintained, a course of trade in said products in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their said merchandise, 
respondents cause, and have caused, many false, misleading, and de- 
ceptive statements and representations respecting their said products 
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to be inserted in their price lists, invoices, catalogs, and other printed 
or written matter, and on the cartons or boxes containing said prod- 
ucts. Among and typical of such false and misleading statements 
and representations are the following: 


FOR THE DURATION—BUY 
Spark Plug Cable Sets 
Made with the Identical 7 M. M. 
Stainless Steel Conductor—High Tension Cable 
Being Used To-day by the U. S. Government Hxclusively 
On all War Planes in Actual Combat 


Pete weet Jak cee eee 


Manufactured & Guaranteed by 
RHBALFLEX PRODUCTS CoO. 
Brooklyn, N. Y. 


By the use of the foregoing statements respondents represent, and 
have represented : 

(1) That their products are made or manufactured of new cables 
which are of the same quality as those cables used on combat airplanes 
of the United States; 

(2) That respondents own, operate, or directly and absolutely con- 
trol a plant or plants wherein are made or manufactured the products 
offered for sale by them. 

In truth and in fact respondents’ said spark plug cable sets are not 
made of new materials of the same quality as the cables used in said 
combat airplanes, but, on the contrary, are made of second-hand, scrap 
cables which were rejected by United States Government inspectors as 
unfit for such use because of imperfections in said cables. Moreover, 
respondents neither own, operate, nor directly, nor absolutely control 
the plants in which their said products are made or manufactured. 
All the products sold and offered for sale by them are manufactured 
in plants owned, operated, and controlled by others. 

Par. 3. The Champion Spark Plug Co. is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Delaware, with its principal office and place of business lo- 
cated in Toledo, Ohio. It is now, and for more than 25 years last 
past has been, engaged in the manufacture, sale, and distribution of 
automotive and metallic specialties, including spark plugs and por- 
celain therefor. It causes, and has caused, its said products, when 
sold, to be transported from its said place of business to the purchasers 
thereof at their respective points of location in the various States of 
the United States and in the District of Columbia. For over 25 years 
last past the Champion Spark Plug Co., in addition to using the word 
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“Champion” in its corporate name, has used such word as a trade 
name or designation applying to its automotive and metallic special- 
ties, including spark plug sets. 

Par. 4. The Goodyear Tire & Rubber Co. is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of Ohio, with its principal office and place of business 
located in Akron, Ohio. It has subsidiaries located in various other 
States of the United States. It is now, and for more than 25 years 
last past has been, engaged in the manufacture, sale, and distribution, 
among other things, of automobile tires and tubes. It causes, and 
has caused, said products, when sold, to be transported from its said 
places of business to the purchasers thereof at their respective points 
of location in the various States of the United States and in the Dis- 
trict of Columbia. For over 25 years last past the Goodyear Tire & 
Rubber Oo. has, in addition to using the word “Goodyear” as a part 
of its corporate name, used such word as a trade name and desig- 
nation for its automobile tires and tubes and other articles of 
merchandise. 

Par. 5. Zenith Radio Corp. is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Illinois, with its principal office and place of business located at Chi- 
cago, Ill. It is now, and for more than 15 years last past has been, 
engaged in the manufacture, sale, and distribution, among other 
things, of radios, radio parts, and other articles of merchandise. It 
causes, and has caused, said products, when sold, to be. transported 
from its aforesaid principal place of business to the purchasers thereof 
at their respective points of location in the various States of the United 
States and in the District of Columbia. For more than 15 years last 
past the Zenith Radio Corp. has used the word “Zenith” as a part of 
its corporate name and as a trade name or designation for its products. 

Par. 6. The Champion Spark Plug Co., the Goodyear Tire & 
- Rubber Co., and the Zenith Radio Corp., as a result of the long and 
widespread usage of their corporate and trade names, as hereinabove 
set forth, have caused their products to become well and favorably 
known by the purchasing public. <As a result thereof, members of 
the purchasing public have developed a preference for the products 
manufactured, sold, and distributed by such companies. 

Par. 7. In the course and conduct of their business, as aforesaid, 
and for the purpose of creating a demand on the part of the purchas- 
ing public for their said products, respondents adopted and began to 
use as trade names the words “Champion,” “Goodyear,” and “Zenith,” 
respectively. In advertising, including catalogs, and on price lists, 
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letterheads, and in legends on cartons and boxes respondents have 
made, and do now make, use of such terms to designate their said 
products. Such use of said terms on the part of respondents began 
long after the said Champion Spark Plug Co., the Goodyear Tire & 
Rubber Co., and the Zenith Radio Corp. had adopted and begun to 
use, in connection with the sale of their respective products, the trade 
names and terms “Champion,” “Goodyear,” and “Zenith,” and was, 
and at all times has been, without the consent of said companies, who 
were not the manufacturers of respondents’ products. 

In addition to the foregoing trade names, respondents have used 
and are using the trade names of various other well and favorably 
known concerns as names or designations for respondents’ products 
in the same manner as names or designations for respondents’ prod- 
ucts in the same manner and with the same effect as hereinabove re- 
lated to the trade names of the Champion Spark Plug Co., the Good- 
year Tire & Rubber Co., and the Zenith Radio Corp. 

By the aforesaid use of such trade names and designations respond- 
ents represent, and have represented, that the products sold by them 
are products manufactured by the said well and favorably known 
concerns. 

In truth and in fact respondents’ products are not, and have not 
been, manufactured by said concerns. — 

Par. 8. The use by the respondents of the aforesaid false, mis- 
leading, and deceptive statements and representations has had, and 
now has, a tendency and capacity to mislead and deceive, and has mis- 
led and deceived, a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such representations and state- 
ments are true, and has caused, and now causes, a substantial portion 
of the purchasing public, because of such erroneous and mistaken 
belief, to purchase substantial quantities of respondents’ merchandise. 
By said acts and practices respondents also place in the hands of pur- 
chasers of their merchandise for resale a means and instrumentality - 
whereby they may, and do, mislead and deceive the purchasing public 
as to the true facts in regard to said respondents’ merchandise. 

Par. 9. The aforesaid acts and practices of the respondents, as 
hereinable alleged, are all to the prejudice and injury of the public 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Finvines As To THE Facts, AND OrpDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 7, 1946, issued and sub- 
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sequently served its complaint on the respondents named in the caption 
hereof, charging them with the use of unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act, in violation of the provisions of that act. 
After the issuance of said complaint and the filing of respondents’ 
answer thereto, testimony and other evidence in support of and in 
opposition to the allegations of the complaint were introduced before 
a trial examiner of the Commission theretofore duly designated. by it, 
and such testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, this proceeding regu- 
larly came on for final consideration by the Commission on the com- 
plaint, answer, testimony, and other evidence, recommended decision 
of the trial examiner and exceptions thereto filed by counsel for re- 
spondents, and briefs and oral argument of counsel; and the Commis- 
sion, having duly considered the matter and having entered its order 
disposing of the exceptions to the recommended decision of the trial 
examiner, and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its find- 
ings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacRaPH 1. Respondents, Martin J. Goldstein and Isabel Gold- 
stein (incorrectly named in the complaint as Isabelle Goldstein), were 
copartners doing business under the trade name of Realflex Products 
Co. from about the middle of 1942 until January 1, 1946, with their 
principal place of business located at 335 Thirty-eighth Street, Brook- 
lyn, N. Y., and a branch place of business during a part of that time 
located at 5216 Third Avenue, Brooklyn, N. Y. Respondents were 
engaged in, among other things, the sale and distribution of ignition 
cable sets, sometimes referred to as spark plug cable sets, for use 
on automobiles. Respondents caused their said products when sold 
to be transported from their aforesaid places of business to the pur- 
chasers thereof located in various other States and in the District of 
Columbia. 

Respondent Martin J. Goldstein has been engaged in the same type 
of business since 1926, at which time he and one Irving Beck organized 
a corporation, Real Products Corp., of which Martin J. Goldstein was 
the treasurer and said Beck was the president. Said corporation was 
dissolved in 1933. From 1933 until 1935, respondent Martin J. Gold- 
stein did business as an individual under the trade name of Realflex 
Products Co. In 1935, Martin J. Goldstein became president of the 
Realflex Products Corp., which position he held until that corpora- 
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tion was dissolved in 1941. On December 31, 1935, the Commission 
issued an order to cease and desist against the said corporations, Real 
Products Corp. and Realflex Products Corp., prohibiting them from 
using the trade name “Champion” as a designation or trade name for 
their automobile spark plug cable sets. On or after February 25, 
1941, respondent Martin J. Goldstein began doing business as an in- 
dividual under the name of Realflex Products Co. About the middle 
of 1942, respondent Martin J. Goldstein and his wife, respondent 
Isabel Goldstein, became partners in the business and continued to 
operate under the name Realfiex Products Co., until January 1, 1946. 
The Realflex Products Co., Inc., was incorporated by respondents on 
January 1, 1946, and the business formerly conducted by the respond- 
ents has been conducted by said corporation since that date. 

Par. 2. In the course and conduct.of their aforesaid business, 
respondents published and distributed among their customers and 
prospective customers a circular which contained the following state- 
ment: 

FOR THE DURATION—BUY 
Spark Plug Cable Sets 
Made with the Identical 7 M. M. 
Stainless Steel Conductor—High Tension Cable 
Being Used To-day by the U. 8. Government Exclusively 
On all War Planes in Actual Combat 


Through the use of said statement respondents represented that 
their spark plug cable sets were made with new cables of the same 
quality as those cables used on United States Government planes in 
actual combat. 

Par. 3. Due to wartime restrictions, respondents were unable to 
purchase new cable of the kind ordinarily used in spark plug cable sets 
directly from the manufacturers thereof. As a result, respondents 
purchased and used in their spark plug cable sets large quantities of 
cable which had been rejected for use on combat planes because of 
being obsolete, or otherwise not meeting Government specifications, 
and also cable known as scrap material. Some of the cable so pur- 
chased and. used by respondents contained marks or scars indicating 
that the cable had been previously used. The representation by re- 
spondents that their spark plug cable sets were made with new cables 
of the same quality as those cables used on United States Government 
planes in actual combat was false, misleading, and deceptive. 

Par. 4. In the course and conduct of their aforesaid business, 
respondents have adopted and used the trade names and marks of 
well and favorably known concerns as names or designations for their 
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spark plug cable sets. Included in the trade names so adopted and 
used were the trade names “Champion,” “Goodyear,” and “Eveready.” 
Such names were printed on cartons in which the sets were sold and 
also in price lists and other advertising literature. Respondents also 
used in conjunction with the word “Goodyear” a picture of the winged 
foot. 

Par. 5. The word “Champion” has been used by the Champion 
Spark Plug Co. of Toledo, Ohio, for more than 30 years as a part of 
its corporate name and as a trade name for the spark plugs it manu- 
factures. The word “Goodyear” has been used by the Goodyear Tire 
& Rubber Co., of Akron, Ohio, for more than 40 years as a part of its 
corporate name and, in conjunction with a picture of a winged foot, 
as a trade name or mark for its products, which include automobile 
tires, tubes, and accessories. The word “Eveready” has been used by 
the National Carbon Co., Inc., New York, N. Y., for more than 20 | 
vears as a trade name for various automotive products which it manu- 
factures and sells. 

As a result of long and widespread usage and extensive advertising 
by Champion Spark Plug Co., Goodyear Tire & Rubber Co., and 
National Carbon Co., Inc., of their respective trade names, their 
products have become well and favorably known to the purchasing 
public and members of the purchasing public have developed a pref- 
erence for the products manufactured, sold, and distributed by those 
corporations. 

Par. 6. By the use of the trade names and designations as set forth 
in paragraph 4 hereof, respondents have represented that sheir spark 
plug cable sets were made by well and favorably known concerns, in- 
cluding Champion Spark Plug Co., Goodyear Tire & Rubber Co., and 
National-Carbon Co., Inc. Said corporations did not make, or have 
any connéction with, the spark plug cable sets sold by respondents, 
and respondents’ use of said trade names was without the consent or 
approval of those corporations. The Commission finds that the use 
by the respondents of the trade names and marks of well and favorably 
known concerns as names or designations for their spark plug cable 
sets was misleading and deceptive. The record establishes that 
respondents’ wrongful use of such names had the tendency and ca- 
pacity to mislead and deceive. 

Par. 7. In addition to the matters set forth above, the complaint 
herein charged also that the respondents have falsely represented that 
they own, operate, or directly and absolutely control a plant or plants 
wherein are made or manufactured the products offered for sale by 
them, and falsely represented, by use of the trade name “Zenith,” that 
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their products are manufactured by Zenith Radio Corp. These charges 
in the complaint have not been sustained by the evidence. 

Par. 8. The use by the respondents of the false, misleading, and 
deceptive statements and representations set forth hereinabove had 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements and representations were true and to cause a substan- 
tial portion of the purchasing public, because of such erroneous and 
mistaken belief, to purchase substantial quantities of respondents’ 
merchandise. By said acts and practices respondents also placed in 
the hands of purchasers of their products for resale a means or in- 
strumentality whereby they could mislead and deceive the purchasing 
public as to the true facts in regard to respondents’ products. 


CONCLUSION 


The acts and practices of the respondents as hereinabove found are 
all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondents, testimony and other evidence in support of and in oppo- 
sition to the allegations of the complaint taken before a trial examiner 
of the Commission theretofore duly designated by it, recommended 
decision of the trial examiner and exceptions thereto, and briefs and 
oral argument of counsel, and the Commission having made its find- 
ings as to the facts and its conclusion that the respondents have 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondents, Martin J. Goldstein and Isabel 
Goldstein, individually and trading as Realflex Products Co., or trad- 
ing under any other name, and their agents, representatives, and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, or distribution in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, of spark 
plug cable sets or other automotive specialties, do forthwith cease and 
desist from: 

1. Representing, directly or indirectly, that their said spark plug 
cable sets are made with cable of the same quality as the cable used 
on United States Government planes in combat or that their said 
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spark plug cable sets are made from new and unused cable, when such 
is not a fact. 

2. Using the words “Champion,” “Goodyear,” or “Eveready,” or 
any of them, either alone or in connection with any other word or 
words, to designate, describe, or refer to their said products. 

3. Representing, in any manner, that their said products are the 
products of, or are made by, Champion Spark Plug Co., Goodyear 
Tire & Rubber Co., or National Carbon Co., Inc., or that any of said 
corporations has any connection with the manufacture or sale of said 
products. 

4, Representing, through the use of the trade name or mark of any 
other concern or concerns engaged in the manufacture, sale, or dis- 
tribution of automotive specialties, or in any other manner, that re- 
spondents’ said products are the products of, or are made by, such 
other concerns. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In toe Marrer or 


NICHOLAS SAGE TRADING AS GEO-MINERAL CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5666. Complaint, June 20, 1949—Decision, June 14, 1950 


The generic term “anemia” embraces a considerable number of disease con- 


ditions, and it is only in that very small percentage of the cases of anemia 
encountered in medical practice, which is caused by an inadequate intake 
of iron in the diet, that a preparation such as that involved in the instant 
case would have any therapeutic value or be effective in enriching the blood 
or intending to produce rich red blood; and such a preparation would not 
be of value in the treatment of iron deficiency anemia resulting from an 
inadequate absorption of iron by the intestine or an increased loss of iron 
as in chronic bleeding; or in the treatment of pernicious anemia and other 
macrocytic anemias or those caused by derangements of the blood-forming 
organs of the body or conditions resulting in increased destruction of red 
blood cells; or in that of anemia secondary to severe or chronic diseases 
such as cancer, kidney disease, infections, etc. 


Such symptoms or conditions as headaches, nervousness and dizzy spells, lack 


of vitality, energy, ambition, sparkle in the eyes and brilliance of the mind, 
poor appetite, underweight, weakened sexual powers and similar conditions 
may be due to anemia resulting from an inadequate intake of iron in the 
diet or to any of the numerous other types of anemia, and may also be due 
to a wide variety of disease conditions which are in no wise related to 
anemia. In only an extremely small percentage of persons having the 
aforesaid symptoms, hovvever, are they the result of anemia due to a simple 
deficiency of iron in the diet, and it is only in said extremely small per- 
centage of cases that such a preparation as that involved in the instant case 
would have any therapeutic value in their correction or relief. 


Where an individual engaged in the interstate sale and distribution of a prepa- 


ration designated as “Geo-Mineral” from his place of business and from 
his suppliers to dealers and individuals; in advertising in various news- 
papers and by other means— 


(a) Falsely represented that his said Geo-Mineral, taken as directed, was a 


(b) 


competent and effective treatment for and would cure stomach and kidney 
ailments, bloating, constipation, bowel adhesions, rheumatism, arthritis and 
neuritis, and would relieve the pains of rheumatism and arthritis; 
Represented that it was a competent and effective treatment for and would 
cure headaches and nervousness or dizzy spells and would restore vitality, 
energy or weakened sexual power, improve appetite, and increase weight 
and energy, build the blood, and correct dullness, tiredness, laziness, poor 
appetite or a lack of ambition to work or play, or of sparkle in the eyes or 
of mental brilliance, or similar symptoms or conditions; 


The facts being it was of no value for the treatment of such conditions except 


in those very limited instances in which they are due solely to an iron 
deficiency diet rather than to numerous other possible causes; 
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(c) Falsely represented that said preparation contained no drug and restored 
health without use of drugs, and contained the same minerals in therapeutic 
amounts as were found in the best mineral spring water and would produce 
the benefits ordinarily ascribed to the use of such mineral water ; 

(d) Represented falsely that said preparation kept the colon free from waste 
matter, and that black stools and evidences of impurities in the urine 
demonstrated such results; 

The facts being that any black color of the stools following the taking of the 

preparation was due to the chemical reaction of the iron compounds therein 

with sulphur compounds in the fecal matter and had no therapeutic sig- 

nificance ; and use thereof would not cause impurities to appear in the urine 2 

and 

Represented that 65 percent of all persons over 35 suffer from nutritional 

mineral-iron anemia and that when a person is nervous, dull, tired, or lazy, 

has headaches and dizzy spells, lacks ambition to work or play and has a 

poor appetite, and when eyes lack sparkle.and the mind lacks brilliance, or 

other similar condition exists, such symptoms indicate a lack of minerals in 
the blood, and that use of said preparation as directed would correct them 
and restore health to all persons who might suffer ill health; 

The facts being there are no reliable medical statistics showing that 65 percent 
or any other percent of persons over 35 suffer from such anemia; and as 
respects symptoms above set out, said preparation, as heretofore noted, 
would be of value in only a relatively small number of cases; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such statements were true, 
and thereby induce its purchase of his said preparation :? 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the publie and constituted unfair and decep- 
tive acts and practices in commerce. 


— 


(e 


In concluding, in the instant proceeding, that certain of the advertising state- 
ments made by respondent as above set out were false and deceptive, the 
Commission, as in other cases heretofore presented to it for determination, 
took into consideration the innuendoes and suggestions contained therein. 
Thus, in offering said product for correction or cure of designated symptoms 
or conditions, for which it would be of benefit only in an extremely small 
percentage of instances, and would not be of benefit in the numerous other 
instances due to causes other than a deficiency of iron in the diet, respondent 
suggested not only that such symptoms or ‘conditions might be due to the 
cause for which the product was beneficial but also that there was a likeli- 
hood that they were in fact due to such cause, a representation which, if 
made by suggestion and unaccompanied by an appropriate disclosure of the 
likelihood of other causes of the symptoms or conditions, is as false and 
deceptive as one made categorically, and is therefore subject to the exercise 
of the Commission’s corrective action in the same manner and to the same 
extent as though made by affirmative statement. 


Mr. Morton Nesmith for the Commission. 
Barksdale, Abbott & Thies, of St. Louis, Mo., and Mr. Max Siskind, 


of Washington, D. C., for respondent. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Nicholas Sage, trading 
as Geo-Mineral Co., hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent Nicholas Sage is an individual trad- 
ing and doing business as Geo-Mineral Co. with his office and principal 
place of business located at 276 Arcade Building, St. Louis, Mo. 

Par. 2. Said respondent is now and has been for several years last 
past engaged in the business of selling and distributing a preparation 
containing drugs as “drug” is defined in the Federal Trade Commis- 
sion Act. The designation used by the respondent for his preparation 
and the formula and directions for its use, are as follows: 


Designation: Geo-Mineral. 
Formula: An aqueous solution containing: 


Merricis mlb tes seek. Ps ee a Sa ee Se es 4.22 g. per 100 ce. 
HBELOQUSISULialO ms S20 te aes a ese A ee Bee Dee 0.04 g. per 100 ce. 
Aluminium sulliat@ tse se san 2 ets ees Se ree 0.93 g. per 100 cc. 
Calcivm, sulfates ss ses) 7 eee oS ee Se tee See 0.19 g. per 100 ec. 
Maenesitimisuliatons: ose 2 eee 45 te Sco eoe ne . 0.33 g. per 100 ce. 
Phosphoric -aeid Pas. Ss 2 ee ee ee ae eee 0.020 g. per 100 cc. 
Mangzaneseue “als sae. 5: Seen eee < Rene Seer we liege ee, 0. 0065 g. per 100 ce 
Coppers eek ee ee less than 0.001 g. per 100 ce. 


Directions for use: 


IMPORTANT: NEVER TAKE GEO-MINERAL UNDILUTED. Take one 
teaspoonful twice daily, in a full glass of water, or fruit juice if preferred. 
Take Geo-Mineral after meals. 


The respondent causes said drug preparation when sold to be 
shipped from his place of business in the State of Missouri and from 
his supphers from their places of business in the States of Georgia and 
Missouri to dealers and individuals located in various other States of 
the United States and in the District of Columbia. Said dealers in 
turn sell such drug preparation to the general public. Respondent 
maintains and ‘at all times mentioned herein has maintained a course 
of trade in said preparation in commerce between and among the vari- 
ous States of the United States and in the District of Columbia. His 
volume of business in said drug preparation in such commerce is 
substantial. 
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Par. 3. In the course and conduct of his business respondent since 
March 21, 1938, has disseminated and caused the dissemination of 
certain advertisements concerning said preparation by the United 
States mails and by various means in commerce as “commerce” is 
defined in the Federal Trade Commission Act, including but. not 
limited to advertisements inserted in Aurora Beacon News, Aurora, 
Ill., various issues between June 1, 1948, and February 1949; Elgin 
Courier-News, Elgin, Ill., various issues between June 1, 1948, and 
February 1949 ; Herald-News, Joliet, I11., various issues between June 
1, 1948, to February 1949; Daily News Tribune, La Salle, II1., issues of 
February 2, 9, and 23, 1949; News Gazette, Champaign, IIL, issues of 
January 5 and 26, February 2, 9, 16, and 23, 1949; the Nashville Ban- 
ner, Nashville, Tenn., issue of April 28, 1948; Montgomery Advertiser, 
Montgomery, Ala., issues of April 8 and 30, 1948; Miami Herald, Mi- 
ami, Fla., issue of August 12, 1948, and Richmond Times-Dispatch, 
Richmond, Va., issue of December 11, 1947, and on various other dates 
in the years of 1947, 1948, and 1949; and respondent has disseminated, 
and caused the dissemination of advertisements concerning his said 
preparation, by various means, including but not limited to the adver- 
tisements referred to above, for the purposes of inducing and which 
were likely to induce, directly or indirectly, the purchase of the said 
preparation in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 4. Among the statements and representations contained in 
said advertisements disseminated as aforesaid, are the following: 

[Statements and representations set out here at length in the com- 
plaint are published in the findings at p. 928, and are omitted here in 
the interest of brevity. | 

Par. 5. Through the use of the statements in the advertisements 
hereinabove set forth? and others of the same import, not specifically 
set out herein, respondent represented that his preparation Geo- 
Mineral, taken as directed, is a competent and effective treatment for 
and will cure stomach ailments, kidney ailments, bloating, constipa- 
tion, bowel adhesions, rheumatism, arthritis, neutritis, headaches, 
nervousness, and dizzy spells; will restore vitality, energy, and weak- 
ened sexual powers; will improve the appetite and increase the weight 
of the user; that its use will relieve the pains of rheumatism and 
arthritis; that said preparation does not contain drugs and restores 
health without the use of drugs; that it contains the same minerals 
in therapeutic amounts as are found in the mineral waters of the best 


1 Set out in full in the findings, as above set forth, and omitted here in the interest of 
brevity. 
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mineral springs and that the use of the preparation will produce the 
benefits ordinarily ascribed to the use of such mineral waters; that its 
use will enrich the blood and build rich, red blood; that said prepara- 
tion keeps the colon free from waste matter, and that the black stools 
and evidences of impurities in the urine demonstrate these results ; that 
65 percent of all persons over 35 years of age suffer from nutritional 
mineral-iron anemia; that when a person is nervous, dull, tired, lazy, 
has headaches and dizzy spells, lacks ambition to work or plan, has a 
poor appetite, when eyes lack sparkle and the mind brilliance or when 
other similar conditions exist, such conditions indicate lack of minerals 
in the blood and that the use of the said preparation, as directed, will 
correct them and that its use will restore health to all persons who may 
suffer ill health. 

Par. 6. The aforesaid advertisements? are misleading in material 
respects and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, respondent’s 
preparation Geo-Mineral has no value in the treatment of stomach 
ailments, kidney ailments, bloating, constipation, bowel adhesions, 
neuritis, rheumatism, and arthritis and the pains thereof; and, except 
to the extent hereinafter set forth, has no value in the treatment of 
headaches, nervousness and dizzy spells, lack of vitality, energy, ambi- 
tion, sparkle in the eyes and brilliance of the mind, poor appetite, 
underweight, weakened sexual powers and similar conditions, in 
building rich, red blood and in restoring or benefitting the health of 
the user. . Practically all of the ingredients contained in said prepara- 
tion are drugs and any results obtained through its use are by reason 
of a drug contained therein. It does not contain the same minerals as 
exist in water from the best mineral springs and the benefits obtained 
through its use are not comparable to those following the use of such 
waters. Said preparation will not keep the colon free from waste 
matter. Black stools and evidences of impurities in the urine are not 
indicative of any such result. Any black color of the stools following 
the taking of the preparation is due to the chemical reaction of the 
iron compound in the preparation with sulfur compounds in the fecal 
matter and has no therapeutic significance. The use of the prepara- 
tion will not cause impurities to appear in the urine. There are no 
reliable medical statistics showing that 65 percent or any other per- 
cent of persons over 35 suffer from nutritional mineral-iron anemia. 

Par. 7. There are a considerable number of disease conditions em- 
braced under the generic term “anemia”; some of these anemias result 


2 See footnote on p. 923. 
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from a deficiency of iron in the body, while the remainder result 
from a variety of other causes. Only that type of anemia involving 
a deficiency of iron in the body which has resulted from an inade- 
quate intake of iron in the diet may be benefited by Geo-Mineral taken 
as directed; the preparation is not of value in the treatment of iron 
deficiency anemia resulting from an inadequate absorption of iron 
by the intestine or an increased loss of iron as in chronic bleeding; 
the preparation would also be without value in the treatment of 
pernicious anemia and other marocytic anemias, or the anemias caused 
by derangements of the blood-forming organs of the body or condi- 
tions resulting in increased destruction of red blood cells; it is also 
without value in the treatment of anemia secondary to severe or chronic 
diseases such as cancer, kidney disease, infections, etc. Of the cases 
of anemia encountered in medical practice, only a very small per- 
centage is caused by an inadequate intake of iron in the diet, and it 
is only in this very small percentage of cases that Geo-Mineral may 
have any therapeutic value; also, it is only in this very small per- 
centage of cases of anemia that the preparation would be effective in 
enriching the blood or in tending to produce rich, red blood. 

Such symptoms or conditions as headaches, nervousness and dizzy 
spells, lack of vitality, energy, ambition, sparkle in the eyes and bril- 
liance of the mind, poor appetite, underweight, weakened sexual pow- 
ers and similar conditions may be due to anemia resulting from an 
inadequate intake of iron in the diet; these symptoms may also be due 
to any of the numerous other types of anemia and they may also be 
due to a wide variety of disease conditions which are in no wise re- 
lated to anemia. In only an extremely small percentage of persons 
having the aforementioned symptoms are the symptoms the result of 
anemia due to a simple deficiency of iron in the diet, and it is only 
in this extremely small percentage of cases that Geo-Mineral will 
have any therapeutic value in the correction or relief of the afore- 
mentioned symptoms. 

Par. 8. The use by the respondent of the aforesaid statements and 
representations disseminated as aforesaid, has had and now has the 
tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
all.of such statements are true and to induce a substantial portion 
of the purchasing public, because of such erroneous and mistaken 
belief, to purchase respondent’s said preparation. 

Par. 9. The aforesaid acts and practices of the respondent, as herein * 
alleged, are all to the prejudice and injury of the public and consti- 
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tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE FACTS, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 20, 1949, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Nicholas Sage, trading as Geo-Mineral Co., charging him with the 
use of unfair and deceptive acts and practices in commerce in viola- 
tion of the provisions of said act. Thereafter, counsel supporting 
the complaint moved that the complaint herein be amended in certain 
respects, counsel for respondent interposed answer in opposition to 
the granting of such motion, and counsel supported the complaint and 
counsel for respondent subsequently joined in a request to the Com- 
mission that the motion to amend be withdrawn, which request has _ 
been granted by the Commission. Respondent, on December 2, 1949, 
filed answer to the complaint in which answer respondent admits all 
the material allegations of fact set forth in the complaint and waives 
all intervening procedure and further hearings as to the facts. There- 
after, this proceeding regularly came on for final hearing before the 
Commission upon the complaint and the answer thereto; and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1, Respondent Nicholas Sage is an individual formerly 
trading and doing business as Geo-Mineral Co. with his office and 
ak place of business located at 276 Arcade Building, St. Louis, 

O. 

Par. 2. Said respondent is now and has been for several years last 
past engaged in the business of selling and distributing a preparation, 
designated as “Geo-Mineral,” containing drugs as “drug” is defined 
in the Federal Trade Commission Act. The formula for respondent’s 
preparation and directions for its use, are as follows: 


Formula: An aqueous solution containing: 


Merriemsulifate.- ie sex 2 Sep ene Boe Eh oe ee re 4.22 g. per 100.ec. 
Perroususuita tec. sete doe a ee ee 0.04 g. per 100 ce. 
Aluminum . sulfate 


a ak iN eG ec Ral ere OIA: etna iy A ol hie 0.93 g. per 100 ce. 
Galera’ “SU iia eee ss ere eee ee eee eee eee Se 0.19 g. per 100 ce. 
Magnesium: Sulit ence 2iys ee aera eee ee 0.33 g. per 100 ce. 
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MP Ebspnenittaanh Panties acta Ae eae Fy 0.020 g. per 100 ce. 
Monpanesemret Wye asta fo 2 ete ee a ee 0.0065 g. per 100 ec. 
COD DCE ete eet eee eee et eS Jess than__ 0.001 g. per 100 ce. 


Directions for use: 
IMPORTANT: NEVER TAKE GEO-MINERAL UNDILUTED. Take one 
teaspoonful twice daily, in a full glass of water, or fruit juice if preferred. 
Take Geo-Mineral after meals. 


The respondent causes said drug preparation when sold to be shipped 
from his place of business in the State of Missouri and from his sup- 
pliers from their places of business in the States of Georgia and 
Missouri to dealers and individuals located in various other States of 
the United States and in the District of Columbia. Said dealers in 
turn sell such drug preparation to the general public. Respondent 
maintains and at all times mentioned herein has maintained a course 
of trade in said preparation in commerce between and among the vari- 
ous States of the United States and in the District of Columbia. His 
volume of. business in said drug preparation in such commerce is 
substantial. 

Par. 3. In the course and conduct of his business respondent, since 
March 21, 1938, has disseminated and caused the dissemination of 
certain advertisements concerning said preparation by the United 
States mails and by various means in commerce as “commerce” is 
defined in the Federal Trade Commission Act, including but not lim- 
ited to advertisements inserted in various issues of the Aurora Beacon 
News, Aurora, Ill., appearing between June 1, 1948, and February 
1949; Elgin Courier-News, Elgin, Ill., various issues between June 1, 
1948, and February 1949; Herald-News, Joliet, Ill., various issues 
between June 1, 1948, to February 1949; Daily News Tribune, La Salle, 
Tll., issues of February 2, 9, and 23, 1949; News Gazette, Champaign, 
Tll., issues of January 5 and 26, February 2, 9, 16, and 23, 1949; the 
Nashville Banner, Nashville, Tenn., issue of April 28, 1948; Mont- 
gomery Advertiser, Montgomery, Ala., issues of April 8 and 380, 1948; 
Miami Herald, Miami, Fla., issue of August 12, 1948, and Richmond 
Times-Dispatch, Richmond, Va., issue of December 11, 1947, and on 
various other dates ?n the years of 1947, 1948, and 1949; and respond- 
ent has disseminated, and caused the dissemination of advertisements 
concerning his said preparation, by various means, including but not 
limited to the advertisements referred to above, for the purpose of 
inducing and which were likely to induce, directly or indirectly, the 
purchase of the said preparation in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. 
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Par. 4. Among the statements and representations contained in said 
advertisements disseminated as aforesaid, are the following: 


YOU CAN ENJOY 
GOOD HHALTH 


STOMACH AILMENTS, WEAK KIDNEYS, RHEUMATIC PAINS, 
ARTHRITIS, NHURITIS, and such complaints as Headaches, Nerv- 
ousness, Acids, Toxins, Bloating, Lack of Vitality, Energy, Poor 
Appetite, Underweight, Dizzy Spells. 


Drugless Heaith! 


NO MATTER how long you have been suffering from stomach, kidney, and 
rheumatic distress, and what drugs you have tried before, you can, now, hope 
for relief if you take GHO-MINERAL, With your eyes SEH the results 7 days 
after you start taking it. 

DRUGGISTS, Chemists cannot make GEO-MINERAL. It comes from the 
earth—Nature’s laboratory. Contains NO dope, NO alcohol, NO oil. ONLY 
Nature’s minerals—the oldest, most reliable remedy for rheumatism, arthritis, 
kidney, and stomach ailments. 


Wonder Minerals 


FOR THOUSANDS of years sufferers, on advice of doctors, go to mineral 
springs to get cure, or relief. The late President Roosevelt used to go to Mineral 
Springs in Georgia. He was helped or would not have gone there twice a year. 

WE HAVE all heard of the miraculous springs of Lourdes, France, and famous 
Thronion in ancient Grece, where, according to legend, Hercules, the god of 
eternal strength and youth, drank its waters and bathed to be forever young. 

IF YOU ARE a sufferer, and cannot go to the mineral springs, try GHO- 
MINERAL which contains a blend of the same minerals that can be found at 
the world’s best springs. The minerals in it may work miracles. 


Amazing Results 


WATCH your elimination from your bowels two or three days after you start 
using GHO-MINERAL. The waste, black as coal, will break away and you will 
SEH it! Also examine your urine. You may see impurities—poisonous waste— 
coming out of your kidneys, and feel the relief. Be sure to watch for all this to 
realize its priceless value. 

MEDICAL records show 65% of men and women over 35 suffer from nutri- 
tiomal mineral-iron anemia. When you feel nervous, dull, tired, lazy, have dizzy 
spells, no ambition to work or play, a poor appetite; when your eyes lack that 
bright spark and your mind brilliance; when headaches get the best of you, 
and you feel old before your time, and life seems not worth living, with worry 
wearing you down—it may be simply lack of minerals in your blood. GHO- 
MINWRAL is then what you need. 


100% Guaranteed! 


WE URGE everyone to try GHO-MINERAL. Do not hesitate one moment. 
Go to your drug store now. Get one bottle. Use it one week. If you are not 
100 percent satisfied, we will refund your money. 
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REGARDLESS of how long you have been suffering, and how many medicines 
you have tried before, GEO-MINERAL may be the remedy you need! 

TRY it today; It may do wonders for you—and be the best investment 
for your health. Make you feel, eat, sleep, work, and enjoy life better. GEO- 
MINERAL: 1 bottle $1.10, p for $6.00. 

* * * when the sexual powers weaken and life seems not worth living 
* * * GEO-MINERALS is then what you need. 


GOOD NEWS 
FOR SICK PEOPLE 


STOMACH AILMENTS, WHAK KIDNEYS, RHEUMATIC PAINS, 
ARTHRITIS, NEURITIS, and such complaints as Headaches, Ner- 
vousness, Acids, Toxins, Bloating, Lack of Vitality, Energy, Poor 
Appetite, Underweight, Dizzy Spells. 


Drugless Health 


IF YOU ARB a sufferer of these ailments, try GHO-MINERAL. You may be 
astonished at the results. You need not guess—you will see facts. GEO- 
MINERAL comes from the earth—Nature’s Laboratory. Contains NO dope, 
NO alcohol, NO oil.. ONLY Nature’s minerals, the oldest, most reliable remedy 
for rheumatism, arthritis, kidney, and stomach ailments. 

GEO-MINERALS will enrich your blood, help to make you strong, full of 
pep, life and energy. Lack of minerals in the blood causes anemia, headaches, 
nervousness. Minerals generate mental brilliancy, give sparkling eyes, red 
cheeks, fight disease, build up health. 

RHEUMATISM, arthritis are dreadful diseases. Acid condition in the blood 
is often their cause. What could be the remedy? For thousands of years, 
minerals have been used to relieve the pain and suffering of these ills. People, 
on the advice of doctors, go to mineral springs to find cure or relief. The late 
President Roosevelt used to go to Warm Springs in Georgia. He was helped 
or he would not have gone there regularly twice a year. 


Amazing Results 


YEAR after year, people rush to mineral springs and spas, to drink and bathe 
in their miraculous water. We have all heard of the wondrous springs of Lourdes, 
France, and famous Thronion in ancient Greece where, according to legend, 
Hercules, the god of eternal strength and youth, drank its waters and bathed 
to be forever young. 

GEO-MINERAL contains minerals you get at the world’s best springs. Watch 
your elimination from your bowels a day or two after using it. The waste, 
black as the color of your shoes, will start to break away, and you will SED it. 
Also examine your urine. You may see impurities—poisonous waste—coming 
out of your kidneys, ‘relieving you. And then realize’ the priceless value of 
GEO-MINERAL. 

WE URGHE everyone to try GEO-MINERAL. Do not hesitate one moment. 
Get one bottle. Use it one week. If you are not 100 percent satisfied we will 
refund your money in full. Try it today! It may do wonders for you—and 
be the best investment for your health. Make you feel, eat, sleep, work, and 


enjoy life better. 
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SICK! 
STOMACH AILMENTS, WEAK KIDNEYS, 
RHEUMATIC PAINS, ARTHRITIS, 

NEURITIS, and such complaints as 
Headaches, Nervousness, Acids, 
Toxins, Bloating, Lack of Vitality, 
Energy, Poor Appetite, Underweight, 
Dizzy Spells. 

Drugless Health 

* * * * * 


Rich Red Blood 


*  % %*  O% * 


Wonder Minerals 
* * * * * 


Amazing Results 
* * * * %* 


100% Guaranteed ! 


NEWS 
STOMACH AILMENTS, WEAK KIDNEYS, 
RHEUMATIC PAINS, ARTHRITIS, NEURITIS 


Drugless Health! 
* * %* * * 


Amazing Results 
* * * * * 


Wonder Minerals 
%* * * * * 


Read What They Say! 


* * * * * 
100% Guaranteed 
HEALTH NEWS 


Constipation is the cause of this atonic abnormal colon. Keep colon free from 
poisonous waste matter. 

Spastic constipation—This condition is often caused by over use of harsh 
cathartics, physics. 

Bowel Adhesions—Proper diet, keeping colon clean, always helps to avoid 
the condition of this colon. 

Par. 5. Through the use of the statements in the advertisements 
hereinabove set forth and others of the same import, not specifically set 
out herein, respondent represented that his preparation Geo-Mineral, 
taken as directed, is a competent and effective treatment for and will 
cure stomach ailments, kidney ailments, bloating, constipation, bowel 
adhesions, rheumatism, arthritis, neuritis, headaches, nervousness, and 
dizzy spells; will restore vitality, energy, and weakened sexual powers; 
will improve the appetite and increase the weight of the user; that its 
use will relieve the pains of rheumatism and arthritis; that said prep- 
aration does not contain drugs and restores health without the use 
of drugs; that it contains the same minerals in therapeutic amounts as 
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are found in the mineral waters of the best mineral springs and that 
the use of the preparation will produce the benefits ordinarily ascribed 
to the use of such mineral waters; that its use will enrich the blood 
and build rich, red blood; that said preparation keeps the colon free 
from waste matter, and that the black stools and evidences of impuri- 
ties in the urine demonstrate these results; that 65 percent of all per- 
sons over 35 years of age suffer from nutritional mineral-iron anemia; 
that when a person is nervous, dull, tired, lazy, has headaches and 
dizzy spells, lacks ambition to work or play, has a poor appetite, when 
eyes lack sparkle and the mind brillance or when other similar condi- 
tions exist, such conditions indicate a lack of minerals in the blood and 
that the use of the said preparation, as directed, will correct them and 
that its use will restore health to all persons who may suffer ill health. 

Par. 6. The aforesaid advertisements are misleading in material 
respects and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, respondent’s 
preparation Geo-Mineral has no value in the treatment of stomach 
ailments, kidney ailments, bloating, constipation, bowel adhesions, 
neuritis, rheumatism and arthritis, and the pains thereof; and, except 
to the extent hereinafter set forth, has no value in the treatment of 
headaches, nervousness and dizzy spells, lack of vitality, energy, am- 
bition, sparkle in the eyes and brilliance of the mind, poor appetite, 
underweight, weakened sexual powers and similar conditions, in 
building rich, red blood and in restoring or benefiting the health of 
the user. Practically all of the ingredients contained in said prep- 
aration are drugs and any results obtained through its use are by 
reason of a drug contained therein. It does not contain the same min- 
erals as exist in water from the best mineral springs and the benefits 
obtained through its use are not comparable to those following the 
use of such waters. Said preparation will not keep the colon free 
from waste matter. Black stools and evidence of impurities in the 
urine are not indicative of any such result. Any black color of the 
stools following the taking of the preparation is due to the chemical 
reaction of the iron compounds in the preparation with sulfur com- 
pounds in the fecal matter and has no therapeutic significance. The 
use of the preparation will not cause impurities to appear in the urine. 
There are no reliable medical statistics showing that 65 percent or any 
other percent of persons over 35 suffer from nutritional mineral-iron 
anemia. 

Par. 7. There are a considerable number of disease conditions 
embraced under the generic term “anemia”; some of these anemias 
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result from a deficiency of iron in the body, while the remainder result 
from a variety of other causes. Only that type of anemia involving a 
deficiency of iron in the body which has resulted from an inadequate 
intake of iron in the diet may be benefited’ by Geo-Mineral taken as 
directed; the preparation is not of value in the treatment of iron defi- 
ciency anemia resulting from an inadequate absorption of iron by the 
intestine or an increased loss of iron as in chronic bleeding; the prepa- 
ration would also be without value in the treatment of pernicious 
anemia and other macrocytic anemias, or the anemias caused by de- 
rangements of the blood-forming organs of the body or conditions re- ~ 
sulting in increased destruction of red blood cells; it is also without 
value in the treatment of anemia secondary to severe or chronic diseases 
such as cancer, kidney disease, infections, etc.. Of the cases of anemia 
encountered in medical practice, only a very small percentage is 
caused by an inadequate intake of iron in the diet, and it.is only in this 
very small percentage of cases that Geo-Mineral may have any thera- 
peutic value; also, it is only in this very small percentage of cases of 
anemia that the preparation would be effective in enriching the blood 
or in tending to produce rich, red blood. 

Such symptoms or conditions as headaches, nervousness and dizzy 
spells, lack of vitality, energy, ambition, sparkle in the eyes and bril- 
liance of the mind, poor appetite, underweight, weakened sexual pow- 
ers and similar conditions may be due to anemia resulting from an 
inadequate intake of iron in the diet; these symptoms may also be due 
to any of the numerous other types of anemia and they may also be 
due to a wide variety of disease conditions which are in no wise related 
to anemia. In only an extremely small percentage of persons having 
the aforementioned symptoms are the symptoms the result of anemia 
due to a simple deficiency of iron in the diet, and it is only in this 
extremely small percentage of cases that Geo-Mineral will have any 
therapeutic value in the correction or relief of the aforementioned 
symptoms. 

Par. 8. The use by the respondent of the aforesaid statements a 
representations disseminated as aforesaid, has had and now has the 
tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that all 
of such statements are true and to induce a substantial portion of the 
purchasing public, because of such erroneous and: mistaken belief, to 
purchase respondent’s said preparation. 
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CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

In concluding that certain of the advertising statements dissemi- 
nated by respondent are false and deceptive, the Commission here, as 
in other cases heretofore presented to it for determination, has taken 
into consideration the innuendoes and suggestions contained in the 
advertising. : 

In such advertisements, the product is offered for the correction or 
cure of designated symptoms or conditions. It will be of benefit, how- 
ever, only in that extremely small percentage of instances where the 
symptoms stem from anemia due to a deficiency of iron in the diet. 
Obviously, the causes of such symptoms or conditions are so numerous 
that their mere existence creates no reasonable likelihood that they will 
be benefited by respondent’s preparation. In representing the prod- 
uct as an effective treatment for the symptoms enumerated, respondent 
suggests not only that they may be due to the cause for which the prod- 
uct is beneficial, but also that there is a likelihood that they are in fact 
due to such cause. If such a representation be made in a categorical 
statement and if in the majority of cases the symptoms or conditions 
are due to causes in the treatment of which the product advertised will 
have no benefit whatsoever, the representation is false and clearly de- 
ceptive. A representation to the same effect made under the same 
circumstances except by suggestion instead of categorically and unac- 
companied, as in the present case, by an appropriate disclosure of the 
likelihood of other causes of the symptoms or the conditions, is equally 
false and by reason of such falsity is subject to the exercises of the Com- 
mission’s corrective action in the same manner and to the same extent 
as though the representation were made by aflirmative statement. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and answer by re- 
spondent admitting all the material allegations of fact set forth in 
‘the complaint and waiving further intervening procedure and hear- 
ings as to the said facts, and the Commission having made its findings 
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as to the facts and its conclusion that respondent has violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, That Nicholas Sage, individually and trading under 
the name of Geo-Mineral Co., or any other name, and his agents, 
representatives, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, or distri- 
bution of the preparation designated “Geo-Mineral,” or any other 
preparation of substantially similar composition or possessing sub- 
stantially similar properties, whether sold under the same name or 
any other name, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated by means of the 
United States mails, or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents directly or by implication: 

(a) That said preparation, when used as directed, is a competent 
or effective treatment for, or will cure, stomach or kidney ailments, 
bloating, constipation, bowel adhesions, rheumatism, arthritis, neu- 
ritis, or will relieve the plains of rheumatism or arthritis, or that it 
has any value in the treatment of such conditions. 

(6) That said preparation is a competent or effective treatment 
for, or will cure, headaches, nervousness or dizzy spells, or will restore 
vitality, energy, or weakened sexual powers, will improve appetite 
or increase weight, or will enrich or build the blood, or will correct 
dullness, tiredness, laziness, poor appetite, or a lack of ambition to 
work or play, of sparkle in the eye, or of mental brilliance, or similar 
symptoms and conditions, unless such representations be expressly 
limited to those instances in which the symptoms and conditions to 
be treated are due solely to iron deficiency resulting from an inade- 
quate intake of iron in the diet, and unless such advertisement discloses 
that such of the aforesaid symptoms and conditions to which the 
statements thereof may relate are caused less frequently by anemia 
due to a simple deficiency of iron in the diet than by other causes 
and that when such symptoms and conditions are due to other causes 
this preparation will not be effective in relieving or correcting them. 

(ec) That said preparation does not contain drugs or influences 
health without the use of drugs. 

(d) That said preparation contains the same minerals in thera- 
peutic amounts as are found in mineral waters of well known mineral 
springs, or that its use will produce the benefits ordinarily ascribed 
to the use of such mineral waters. 
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(e) That said preparation keeps the colon free from waste matter, 
or that black stools and apparent impurities in the urine demonstrate 
the value of respondent’s product in eliminating waste. 

(7) That any percentage or number of persons are suffering from 
nutritional mineral-iron anemia unless such statement is based on 
authoritative and reliable medical statistics. 

(g) That said preparation will restore health to all persons who 
may suffer from ill health. 

2. Disseminating or causing to be disseminated by any means for 
the purpose of inducing, or which is likely to induce, directly or 
indirectly, the purchase of said product in commerce, as “commerce” 
is defined in the Federal. Trade Commission Act, any advertisement 
which contains any of the representations prohibited in paragraph 1 
hereof. 

It is further ordered, That the respondent, Nicholas Sage, shall, 
within 60 days after service upon him of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which he has complied with this order. 

Commissioner Mason concurring except as to the qualifications con- 
tained in paragraph 1 (0) hereof. 
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In THE MATTER OF 


GUSTAVE GOLDSTEIN TRADING AS HUMANIA HAIR 
GOODS & SPECIALTY CO. 


COMPLAINT, AND MODIFIED FINDINGS AND ORDER IN REGARD TO THE AL- 
LEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 
1914 


Docket 5249. Complaint, Nov. 21, 1944—Decision, June 16, 1950 


Where an individual engaged in the interstate sale of certain cosmetic prepara- 
tions for the skin, hair, and scalp; in advertising in catalogs distributed 
throughout the United States by the mails and by other means in commerce— 

(a) Represented that his “B. Paul’s Compound” for coloring the hair was com- 
posed of harmless ingredients and could be used without harmful effects; 
notwithstanding the fact that by virtue of its pyrogallic acid content, a 
caustic, use thereof would under certain conditions irritate the skin and 
mucous membranes; 

(b) Falsely represented that ‘Herolin Skin Cream” provided a competent and 

effective treatment for superficial pimples and skin marks of external origin; 

Represented that ““Henry’s Super-Light Working Oil,” “Working Oil,” and 

“Henry’s Sulphur Lanolin Treatment for Hair and Scalp” were competent 

and effective treatments for itchy scalp and dandruff, and that ‘‘Henry’s 

Sulphur Lanolin Treatment” for hair and scalp was a competent and effec- 

tive treatment for baldness, falling hair, itchy scalp, and dandruff; 

The facts being that while said preparations might in most cases temporarily 
relieve itching of the scalp caused by minor scalp disorders and might make 
loose dandruff scales less noticeable by matting them to the hair and scalp, 
none of them was a competent, effective, or adequate treatment for many 
of the underlying causes of itching scalp or dandruff; use thereof would not 
relieve itching in some scalp conditions; and use of said last-named prep- 
aration would not prevent falling hair or baldness and was not a competent 
or effective treatment therefor; and 

(d@) Falsely represented that “Humania Dandruff Treatment” was a competent 
and effective treatment for dandruff and would cure it; 

With tendency and capacity to mislead and deceive ‘a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true and thereby induce its purchase of substantial quantities of his said 
preparations: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


(c 


~ 


In said proceeding in which the complaint also charged, and in which the Com- 
mission had theretofore found, as set forth in its prior findings issued on 
April 27, 1945, 40 F. T. C. 466, that respondent’s advertisements concerning 
certain of his preparations constituted false advertisements for failure to 
reveal certain potential dangers in the use thereof, in that— 

1. Said “B. Paul’s Compound,” when applied to the skin was potentially 
dangerous by reason of its pyrogallic acid content—as to which it appeared, 


HUMANIA HAIR GOODS & SPECIALTY CO. 937 


936 Complaint 


after the reopening of the instant proceeding, that it consisted of 98 to 99 
percent of henna (varying with the shade), together with small percentages 
of copper sulphate and pyrogallic acid, and that, when used in accordance 
with directions, it is unlikely to be seriously injurious to health ; 

2. Said “Apex Skin Bleach,” when applied to the skin was similarly 
dangerous, by reason of its ammoniated mercury content—as to which it 
similarly appeared that a product of the composition of said bleach con- 
taining less than 5 percent of ammoniated mercury, when used in accord- 
ance with the directions therefor, it is unlikely to be seriously injurious; 

3. Said “Magic Shaving Powder,” a depilatory, when applied to the skin 
was potentially dangerous by reason of its irritating ingredients, which 
included barium sulfide, calcium hydroxide, calcium carbonate, and pow- 
dered corn starch (in different proportions for its ‘full strength’ and 
“medium strength” products)—as to which it similarly appeared from the 
evidence that products of such composition when used in accordance with 
directions are unlikely to be seriously injurious; and 

4. Certain hair dye preparations, namely, ‘Luxe Hair Coloring,” “Hau 
Sublime,” and “Godefroy’s Larieuse” when applied to the skin were poten- 
tially dangerous by reason of their para-phenylenediamine content—as to 
which it similarly appeared from the record that the cautionary statement 
on the label and the accompanying directions were in all respects adequate to 
enable purchasers to make preliminary safety tests with respect to the 
individual skin sensitiveness, and that the Commission had determined on 
November 24, 1948 (acting under its statement of policy promulgated on 
December 11, 1946, as amended on March 2, 1948), that it would not there- 
after consider any advertisement of the coal tar hair dye of the “para” 
type as false merely because of its failure to reveal that the preparation was 
potentially dangerous by reason of its aforesaid content when the label 
bore such a statement and the accompanying directions were adequate: for 
preliminary testing: 

The Commission was of the opinion and found that respondent’s advertisements 
of his various aforesaid preparations, as set forth in paragraphs 1 to 3 
above, did not constitute false advertisements because of their failure to 
reveal that such preparations are potentially dangerous by reason of the 
facts above set forth; and was accordingly of the opinion that said previous 
findings to the contrary should be set aside; and 

The Commission was of the further opinion and found, as respects said last- 
named preparations, that respondent’s advertisements under the Commis- 
sion’s present policy did not constitute false advertisements because of their 
failure to reveal that they are potentially dangerous by reason of their para- 
phenylenediamine content, and that by reason of said fact it would be in 
the public interest for its previous findings to such effect to be set aside. 


Mr. B. G. Wilson for the Commission. 
Reeves, Todd, Ely & Beaty, of New York City, for nearer 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
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Trade Commission, having reason to believe that Gustave Goldstein, 
an individual, trading as Humania Hair Goods & Specialty Co., here- 
inafter referred to as respondent, has violated the provisions of the 
said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrary 1. The respondent Gustave Goldstein is an individual 
trading as Humania Hair Goods & Specialty Co., with his office and 
principal place of business at 303 Fourth Avenue, New York, N. Y. 

Par. 2. The respondent is now and for more than 2 years last past 
has been engaged in the business of selling and distributing cosmetic 
preparations under various names, among them being: Luxe Hair 
Coloring, Eau Sublime, B. Paul’s Compound, Herolin Skin Cream, 
Godefroy’s Larieuse, Apex Skin Bleach, Magic Shaving Powder, 
Henry’s Super-Light Working Oil, Working Oil, Henry’s Sulphur 
Lanolin Treatment for Hair and Scalp, and Humania Dandruff Treat- 
ment, in commerce between and among the various States of the United 
States and the District of Columbia. 

Respondent causes said preparations, when sold, to be transported 
from his said place of business in the State of New York to purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in his said preparations in commerce between 
and among the various States of the United States and the District of 
Columbia. 

Par. 3. In the course and conduct of his aforesaid business, respond- 
ent has disseminated and is now disseminating, and has caused and is 
now causing the dissemination of, false advertisements concerning his 
said preparations by United States mails and by various other means 
in commerce as “commerce” is defined in the Federal Trade Commis- 
sion Act; and respondent has also disseminated and is now disseminat- 
ing, and has caused and is now causing the dissemination of, false 
advertisements concerning his said preparations by various means for 
the purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of his said preparations in commerce as 
“commerce” is defined in the Federal Trade Commission Act. 

Among and typical of the false, deceptive and misleading state- 
ments and representations contained in the false advertisements dis- 
seminated and caused to be disseminated, as hereinabove set forth, in 
. catalogs distributed throughout the United States by United States 
mails, and by other means in commerce, are the following: 
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Representations with respect to B. Paul’s Compound: 
Made of pulverized roots and other harmless ingredients. 
Representations with respect to Herolin Skin Cream: 


If your surface skin is too dark due to exposure to sun ahd wind, and. is 
blemished by superficial pimples and marks of external origin, try Herolin Skin 
Cream. 

Representations with respect to Henry’s Super-Light. Working Oil 
and Working Oil: 


Wonderful for itchy scalp and dandruff. 


Representations with respect to Henry’s Sulphur Lanolin Treatment 
for Hair and Scalp: 
Baldness, Itchy-Scealp, Falling out Hair; Dandruff, etc., are not inherited 


* * * Don’t let dry, itchy scalp or dandruff drive you mad. * * * Start 
Using Henry’s Treatment tonight. 


Representations with respect to Humania Dandruff Treatment: 


Dandruff, the greatest foe of beautiful hair and a healthy scalp is responsible 
for a large percent of all cases of baldness and falling hair. It is a serious 
affection and must be given persistent treatment. When the white flakes or 
scales that indicate this condition begin to disappear, do not stop—but continue 
the Humania dandruff treatment regularly. 

Par. 7. Through the use of the foregoing statements and represen- 
tations and others of the same import not specifically set out herein, 
respondent represents that the preparation, B. Paul’s Compound, is 
composed of harmless ingredients and can be used without harmful 
effects; that Herolin Skin Cream provides a competent and effective 
treatment for superficial pimples and skin marks of external origin; 
that Henry’s Super-Light Working Oil and Working Oil are com- 
petent and effective treatments for itchy scalp and dandruff; that 
Henry’s Sulphur Lanolin Treatment for Hair and Scalp is a compe- 
tent and effective treatment for baldness, falling hair, itchy scalp 
and dandruff and that Humania Dandruff Treatment is a competent 
and effective treatment for dandruff and will cure dandruff. 

Par. 5. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, the preparation B. 
Paul’s Compound is not harmless as it contains pyrogallic acid, which 
is a caustic and irritates the skin and mucous membranes. Herolin 
Skin Cream is not a competent and effective treatment for superficial 
pimples and will not remove many marks on the skin, although of _ 
external origin. While Henry’s Super-Light Working Oil, Working 
Oil, and Henry’s Sulphur Lanolin Treatment for the Hair and Scalp 
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may, in most-cases, temporarily relieve itching of the scalp caused by 
minor scalp disorders and may make loose dandruff scales less notice- 
able by matting them to the hair and scalp, none of these preparations 
is a competent, effective, or adequate treatment for many of the under- 
lying conditions which cause itching scalp, or for dandruff. Their 
use will not relieve itching in some scalp conditions. Henry’s Sulphur 
Lanolin Treatment for Hair and Scalp will not prevent falling hair or 
baldness and is not a competent or effective treatment therefor. Hu- 
mania Dandruff Treatment will not cure dandruff and is not a com- 
petent or effective treatment for dandruff. 

Par. 6. Respondent has disseminated and is now disseminating 
advertisements, in the manner aforesaid, with respect to his prepara- 
tions designated Luxe Hair Coloring, Eau Sublime, Godefroy’s 
Larieuse in which advertisements these preparations are offered as 
hair dyes. These.advertisements, as well as the advertisements above 
quoted with respect to B. Paul’s Compound, a hair dye; and Apex Skin 
Bleach, and Magic Shaving Powder, both offered as preparations 
to be applied to the skin, constitute false advertisements for the 
reason that they fail to reveal facts material in the light of the 
representations therein contained or material with respect to the 
consequences which may result from the use of the preparations to 
which the advertisements relate, under the conditions prescribed in 
said advertisements, or under such conditions as are customary and 
usual. The preparations Luxe Hair Coloring, Eau Sublime, and 
Godefroy’s Larieuse are para-phenylenediamine hair dyes and are 
potentially dangerous in that their use may cause skin irritations, 
Said preparations should not be used for dyeing the eyelashes or 
eyebrows; to do so may cause blindness. They should not be used 
in any event when there is any disease of or eruptions on the skin 
or the scalp, nor until after a proper patch test has demonstrated 
that the person is not sensitive to and can resist the effects of said 
preparation without harmful effects. 

The preparation B. Paul’s Compound contains pyrogallic acid, 
which is a caustic and may cause skin irritation. It should not be 
permitted to remain on the skin or scalp for prolonged periods of 
time, should never be used when the skin or scalp is broken or where 
an eruption is present, and should not be permitted to come into 
contact, with the eyes. 
| The preparation Apex Skin Bleach contains ammoniated mercury 
and is potentially dangerous as it may cause skin irritations. It 
should not be applied to an area of the skin larger than the face and 
neck at any one time. Too frequent applications and use over ex- 
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cessive periods of time should be avoided and adequate rest. periods 
between series of treatments should be observed. 

This preparation should not be used where the skin is cut or broken 
and in all cases a proper patch test should be made to determine 
whether the user is sensitive to the preparation. The preparation 
Magic Shaving Powder contains ingredients which have an irritat- 
ing effect upon the skin and should not be used by those having tender 
skins. It should not be allowed to come into contact with the eyes; _ 
to do so would cause extreme irritation. 

Par. 7. The use by the respondent of the foregoing false, decep- 
tive and misleading statements has had and now has the capacity 
and tendency to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said statements, representations and advertisements are true, and 
that the preparations enumerated in paragraph 6 hereof are harmless 
and may be used without ill effects to the user, and to induce a sub- 
stantial portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase substantia] quantities of respondent’s 
said cosmetic preparations. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and mjury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Mopirtep Frnprn¢s As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 21, 1944, issued and there- 
after served upon the respondent, Gustave Goldstein, an individual 
trading as Humania Hair Goods & Specialty Co., its complaint-in this 
proceeding, charging said respondent with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions 
of that act. After the issuance of said complaint and the filing of the 
respondent’s answer thereto, a stipulation was entered into by and be- 
tween the respondent, Gustave Goldstein, and Richard P. Whiteley, 
Assistant Chief Counsel of the Commission, in which stipulation it was 
agreed that, subject to the approval of the Commission, the statement 
of facts contained therein might be taken as the facts in this proceed- 
ing in lieu of testimony in support of the charges stated in the com- 
plaint or in opposition thereto, and that the Commission might proceed 
upon said statement of facts to make its report, stating its findings as 
to the facts and its conclusion based thereon, and enter its order dis- 
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posing of the proceeding. In said stipulation the respondent ex- 
pressly waived the filing of a trial examiner’s report upon the evidence. 
Subsequently, this proceeding regularly came on for final consideration 
by the Commission upon the complaint of the Commission, the re- 
spondent’s answer thereto, and the stipulation, said stipulation having 
been approved, accepted, and filed; and the Commission, having duly 
considered the matter, on April 27, 1945, made and issued its findings 
as to the facts, its conclusion drawn therefrom, and its order to cease 
and desist disposing of said proceeding. Thereafter, on April 25, 
1949, pursuant to a motion filed by counsel in support of the complaint 
and consented to by the respondent (which motion was supplemented 
by additional material filed April 20, 1950) the proceeding was re- 
opened for the purpose of receiving such supplemental evidence as 
might be offered to determine whether or not changed conditions of 
fact or the public interest, or both, require a modification of the afore- 
said findings as to the facts and order to cease and desist, and, in 
accordance with this direction, certain supplemental evidence was 
subsequently received and filed; and the Commission, having duly con- 
sidered said supplemental evidence and the entire record and being of 
the opinion that its findings as to the facts and its conclusion issued 
herein on April 27, 1945, should be modified in certain respects, now 
makes this its modified findings as to the facts and its conclusion drawn 
therefrom, the same to be in lieu of said findings as to the facts and 
conclusion issued on April 27, 1945. 


MODIFIED FINDINGS AS TO THE FACTS 


ParacraPH 1. The respondent, Gustave Goldstein, is an individual 
trading as Humania Hair Goods & Specialty Co., with his office and 
principal place of business located at 303 Fourth Avenue, New 
7 Ogk. N.Y. 

Par. 2 The respondent is now, and for a number of years last past 
he has been, engaged in the business of selling and distributing certain 
cosmetic preparations. Included among said preparations are those 
sold under the following names: “Luxe Hair Coloring,” “Eau Sub- 
lime,” “B. Paul’s Compound,” “Herolin Skin Cream,” “Godefroy’s 
Larieuse,” “Apex Skin Bleach,” “Magic Shaving Powder,” “Henry’s 
Super-Light Working Oil,” “Working Oil,” “Henry’s Sulphur Lano- 
jin Treatment for Hair and Scalp,” and “Humania Dandruff Treat- 
ment.” The respondent causes said preparations, when sold, to be 
transported from his place of business in the State of New York to 
purchasers thereof located in various other States of the United States 


HUMANIA HAIR GOODS & SPECIALTY CO. 943 
936 Findings 


and in the District of Columbia. The respondent maintains, and at 
all times mentioned herein he has maintained, a course of trade in 
such preparations in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business, the re- 
spondent has disseminated, and is now disseminating, and has caused, 
and is now causing, the dissemination of false advertisements con- 
cerning said preparations, by the United States mails and by various 
other means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act; and the respondent has also disseminated, 
and is now disseminating, and has caused, and is now causing, the 
dissemination of false advertisements concerning said preparations by 
various means, for the purpose of inducing, and which are likely to 
induce, directly or indirectly, the purchase of such preparations in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act. - 

Among and typical of the statements and representations contained 
in the false advertisements, disseminated and caused to be dissem- 
inated as hereinabove set forth, in catalogs distributed throughout 
the United States by the United States mails, and by other means in 
commerce, are the following: 

Representations with respect to “B. Paul’s Compound”: 


Made of pulverized roots and other harmless ingredients. 
Representations with respect to “Herolin Skin Cream”: 


If your surface skin is too dark due to exposure to sun and wind, and is 
blemished by superficial pimples and marks of external origin, try Herolin Skin 
Cream. 

Representations with respect to “Henry’s Super-Light Working 
Oil” and “Working Oil”: 

Wonderful for itchy scalp and dandruff, 

Representations with respect to “Henry’s Sulphur Lanolin Treat- 
ment for Hair and Scalp”: 


Baldness, Itchy-Scalp, Falling Out Hair; Dandruff, etc, are not inher- 


ited += 7" * 
Don’t let dry, itchy scalp or dandruff drive you mad * * * Start using 


Henry’s Treatment tonight. 
Representations with respect to “Humania Dandruff Treatment” : 
Dandruff, the greatest foe of beautiful hair and a healthy scalp is responsible 


for a large percent of all cases of baldness and falling hair. It is a serious 
affection and must be given persistent treatment. When the white flakes or 


\ 
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seales that indicates this condition begin to disappear, do not stop—but con- 
tinue the Humania dandruff treatment regularly. 

Par. 4. Through the use of the foregoing statements and represen- 
tations, and others of the same import not specifically set out herein, 
the respondent has represented that the preparation, B. Paul’s Com- 
pound, is composed of harmless ingredients and can be used without 
harmful effects; that Herolin Skin Cream provides a competent and 
effective treatment for superficial pimples and skin marks of external 
origin; that Henry’s Super-Light Working Oil and Working Oil are 
competent and effective treatments tor itchy scalp and dandruff; that 
Henry’s Sulphur Lanolin Treatment for Hair and Scalp is a competent 
and effective treatment for baldness, falling hair, itchy scalp and dan- 
druff, and that Humania Dandruff Treatment is a competent and effec- 
tive treatment for dandruff and will cure dandruff. 

Par. 5. In the respects and to the extent hereinafter mentioned the 
aforesaid statements and representations were false, misleading, and 
deceptive. 

The preparation “B. Paul’s Compound” contains pyrogallic acid, 
which ingredient is a caustic, and the use of a preparation containing 
this ingredient will, under certain conditions, irritate the skin and 
mucous membranes. Insofar as the respondent’s advertising stated or 
implied that this preparation will not under any circumstances cause 
injury to the user it was misleading and untrue. 

Contrary to the respondent’s representations, ‘““Herolin Skin Cream” 
is not a competent or effective treatment for superficial pimples, and it 
will not remove any marks on the skin, although of external origin. 

While “Henry’s Super-Light Working Oil,” “Working Oil,” and 
“Henry’s Sulphur Lanolin Treatment for the Hair and Scalp” may, 
in most cases, temporarily relieve itching of the scalp caused by minor 
scalp disorders and may make loose dandruff scales less noticeable by 
matting them to the hair and scalp, none of these preparations is a 
competent, effective, or adequate treatment for many of the underlying 
conditions which cause itching scalp or dandruff. ‘Their use will not 
relieve itching in some scalp conditions. 

“Henry’s Sulphur Lanolin Treatment for Hair and Scalp” will not 
prevent falling hair or baldness and is not a iscoteetene or effective 
treatment therefor. 

“Humania Dandruff Treatment” will not cure dandruff and is not a 
competent or effective treatment for dandruff. 

Par.6. (a) The complaint in this proceeding also charged, and the 
Commission, in its findings as to the facts issued on April 27, 1945, 
found, that the respondent’s advertisements concerning his hair dye 
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by adding hot water,and the remaining thin paste applied toward the ends, 
as the ends of the hair take the dye more rapidly than the roots. 

After the application the hair should be thoroughly rinsed with warm water. 
until all paste is out of the hair, the famous B. Paul Shampoo being strongly 
recommended for shampooing. Be sure to apply the Shampoo quite warm. 
Slight stains on the fingernails can be easily removed with peroxide adding 
a few drops of ammonia. 

The shade of color will develop, while the hair dries and complete results 
will be seen on the third day after the application. 

Should the first application fail to give the desired results, a second appli- 
cation should be made, but not before five days have elapsed, using the same 
shade, but leaving the paste on the hair twenty minutes only. 

Imperfect results are always caused by an imperfect application or because 
the hair is not thoroughly cleansed. 

As bleached hair or hair on which peroxide has been used is porous and lacks 
resistance, it is impossible to state how fast or dark color will take. If over 
bleached color is apt to turn Black in five minutes. It is best to try a sample. 
Paul’s Compound should be used for coloring gray hair only. It will not bleach 
or lighten the hair. 

Self applications of our hair coloring preparations can be made providing 
you carefully follow directions. 

CAUTION—This product contains Metallic Salts and Pyrogallol. It is for 
external use only to color hair on a healthy scalp, not where skin is broken. 
Must Not be used for dyeing eyelashes or eyebrows. d 


The evidence further discloses that this preparation, when used in 
accordance with the foregoing directions for its use, is unlikely to be 
seriously injurious to the health of the user. The Commission is of 
the present opinion, therefore, and finds, that the respondent’s ad- 
vertisements concerning his hair dye preparation “B. Paul’s Com- 
pound” did not constitute false advertisements because of their failure 
to reveal that this preparation is potentially dangerous by reason of 
its pyrogallic acid content and that its previous finding to the contrary 
should be set aside. 

(¢) According to information now in the record, the preparation 
“Apex Skin Bleach” is composed of the following ingredients in the 
quantities or proportions given: 


Ounces 

3 Ammoniated mereurys 2220 dene nest eyes OT ay bake 0. 75 
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The directions for use of said preparation are as follows: 
The face and neck should be thoroughly cleansed with warm water and soap 
and then a good cleansing cream. We recommend APEX CLEANSING CREAM 


1 Sufficient to perfume. 
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due to the fact that the cream properly massaged into the skin will remove 
dirt and grime which cannot be properly reached with just soap and water. 

After using APEX CLEANSING CREAM, thoroughly remove the excess cream 
from the face with a soft cloth or tissues. With the finger tips, spread a thin 
film of APEX BLBEACH over the face, neck, or arms, being careful not to get 
it into the eyes. 

Don’t massage or rub in into the skin, just spread it over the skin lightly. 
Let Bleach remain on overnight or a few hours during the day. Next morning 
or when ready to remove the BLEACH CREAM, apply APEX CLEANSING 
CREAM. Then remove it with a soft cloth or tissues. By rinsing the face in 
cold water you will close the pores. 

Repeat these treatments daily unless the skin is sensitive. After a few ap- 
plications you will note a difference in your complexion. Your skin will become 
lighter and softer. i 

The cream can also be used on the neck, shoulders, and arms to lighten 
them, as well as the face. The use of APEX CLEANSING CREAM for cleans- 
ing the face before and after using the APEX BLEACH CREAM is, indeed, very 
beneficial. This is anew cream. 

Try APEX BLEACH CREAM for a few days and note the great difference 
in the appearance of your skin. 

DO NOT USE BLEACH IF YOU HAVE SENSITIVE SKIN. CAUTION 
FOR THOSE WITH UNUSUALLY SENSITIVE SKIN. Many persons have 
sensitive skins. As you perhaps are aware, there are certain foods that some 
people cannot eat because they will give them a rash or a breaking out on the 
skin. For instance, some people are not able to eat strawberries because they 
will give them “strawberry rash.” Therefore, due to the fact that the APEX 
BLEACH CREAM contains an ingredient known as Ammoniated Mercury, 
which is a product containing the bleaching properties necessary in all bleach- 
jng creams, people who have SUPER-SENSITIVE skins should not use it or 
any kind of a bleaching cream. If skin irritation appears after application, 
use of this product should be immediately discontinued. 

We suggest that you make a test before using the cream by spreading a small 
quantity of it on your arm and letting it remain overnight. Should you notice 
that the skin appears somewhat irritated do not use it. 

CHILDREN UNDER TWELVE YEARS OF AGE SHOULD NOT USE THIS 
BLEACH CREAM. 

Persons who have skin diseases, or if the skin is cut or there is an abrasion, 
the bleach cream should not be used. 

It is necessary for us to give this warning because of the fact that Some people 
have skin diseases and desire to use the bleach cream. Because of the diseases 
the cream would perhaps by injurious to them. We recommend that all persons 
with skin diseases see their physician immediately. 


The evidenée introduced after this proceeding was reopened further 
discloses that a product of the composition of “Apex Skin Bleach” 
containing less than 5 percent of ammoniated mercury, when used in 
accordance with the foregoing directions, is unlikely to be seriously 
injurious to the health of the user. The Commission therefore finds 
that the respondent’s advertisements concerning this preparation did 
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not constitute false advertisements because of their failure to reveal 
that this preparation is potentially dangerous by reason of is ammoni- 
ated mercury content and, in conformity therewith, is of the opinion 
that its previous finding to the contrary should be set aside. 

(d) The record now shows that the preparation “Magic Shaving 
Powder (depilatory)” is composed of barium sulfide, calcium hydrox- 
ide, calcium carbonate, and powdered corn starch and that it is 
marketed in two different strengths under differently colored labels. 
The red label “Magic Shaving Powder (Depilatory)—Full Strength” 
is composed of the following ingredients in the quantities and propor- 
tions given: 


Pounds 
SENT LILIES ULTE CL Oe cnene  eete enet ae ace er eel a 23. 50 
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The blue label “Magic Shaving Powder (Depilatory)—Medium 
Strength” is composed of the following ingredients in the quantities 
and proportions given: 


Pounds 
BartinresulideL ys et Tee Sees i eo ae ood Les = 20. 00 
CalciummohydroxtdetJsf2G2-9- 28 Jes 2 Glee eer are ang re 14, 25 
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The directions for use of both products are the same and are as 
follows: 


Remcves Hair Without A Razor 


DIRECTIONS 


Let hair grow out well before using. Mix quantity needed with cold water 
into a smooth paste. Apply paste with a spatula or flat stick in an even layer 
thick enough to cover the hair. Let paste remain on hair 5 minutes to remove 
coarse hair. DO NOT RUB. Scrape paste off with sharp edge of spatula or dull 
tool, and wash skin thoroughly with wet rag and clean, cold water. Then dry 
with soft towel and apply cold cream or taleum powder. 

CAUTION: 

Do Not Get Into Eyes. 

Should not be used by those having a tender or irritated skin. 

Depilatory for Women. 

Magic Shaving Powder is used by women as a depilatory for removing super- 
fluous hair from the neck, arms, underarms, legs, or any part of the body. 


The evidence further shows that products of the composition of 
either of these preparations, when used in accordance with the fore- 
going directions, are unlikely to be seriously injurious to the health of 
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the user. The Commission therefore finds that the respondent’s ad- 
vertisements concerning his preparation “Magic Shaving Powder’ 
did not constitute false advertisements because of their failure to re- 
veal that this preparation is potentially dangerous by reason of its 
irritating ingredients, and accordingly is of the opinion that its pre- 
vious finding to the contrary should be set aside. 

(e) With respect to the preparations “Luxe Hair Coloring,” “Eau 
Sublime,” and “Godefroy’s Larieuse,” the record now shows that the 
label on the container in which each of said preparations is sold bears 
the following statement : 

CAUTION: This product contains ingredients which may cause skin irritation 
en certain individuals and a preliminary test according to accompanying direc- 
tions should first be made. This product must not be used for dyeing the eye- 
lashes and eyebrows; to do so may cause blindness. 
and that the accompanying directions are in all respects adequate to 
enable purchasers of such preparations to make the preliminary test 
referred to in said statement. 

The record further shows that the Commission, on November 24, 
1948, acting under its statement of policy promulgated on December 
11, 1946, as amended on March 2, 1947, determined that it would not 
thereafter consider any advertisement of a coal tar hair dye of the 
“para” type as false merely because of the failure of such advertisement 
to reveal that the preparation is potentially dangerous by reason of its 
para-phenylenediamine content when the label on such preparation 
bears such a statement and when the accompanying directions are ade- 
quate for the preliminary testing. 'The Commission is of the opinion, 
therefore, and finds, that the respondent’s advertisements concerning 
his preparations “Luxe Hair Coloring,” “Eau Sublime,” and “Gode- 
froy’s Larieuse” would not under the Commission’s present policy con- 
stitute false advertisements because of their failure to reveal that these 
preparations are potentially dangerous by reason of their para-phenyl- 
enediamine content, and that by reason of this fact it would be in the 
public interest: for its previous findings that such advertisements were 
false to be set aside. 

Par. 7. The use by the respondent of the false, deceptive, and mis- 
leading statements and representations referred to in paragraphs 3, 
4, and 5 has had the tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements and representations are true and 
to induce a substantial portion of the purchasing public, because of 
such erroneous and mistaken belief, to purchase substantial quantities 
of the respondent’s cosmetic preparations. 
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Par. 8. The respondent states that he is a distributor of the prep- 
arations herein described, that the statements made by him were 
supplied by the manufacturers of said products, and that he had no 
knowledge that his advertisements were false or deceptive. . 


CONCLUSION 


The acts and practices of the respondent as herein found (exclud- 
ing those referred to in par. 6) were all to the prejudice and injury 
of the public and constituted unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having heretofore been heard by the Federal Trade 
Commission upon the complaint of the Commission, the respondent’s 
answer thereto, and a stipulation as to the facts entered into by and 
between the respondent, Gustave Goldstein, and Richard P. Whiteley, 
Assistant Chief Counsel of the Commission, which said stipulation 
provided, among other things, that without further evidence or other 
intervening procedure the Commission might issue and serve upon the 
respondent its findings as to the facts and its conclusion based thereon 
and an order disposing of said proceeding; and 

The Commission, after having made its findings as to the facts and 
its conclusion that the respondent had violated the provisions of the 
Federal Trade Commission Act, on April 27, 1945, issued, and on 
April 30, 1945, served upon the respondent said findings as to the 
facts, conclusion, and its order to cease and desist; and 

This proceeding, on April 25, 1949, having been reopened for the 
purpose of receiving such supplemental evidence as might be offered 
to determine whether or not changed conditions of fact or the public 
interest, or both, require modification of said findings as to the facts 
and order to cease and desist, certain supplemental evidence was re- 
ceived and duly filed; and the Commission, having considered said 
supplemental evidence and the entire record herein, and having made 
its modified findings as to the facts and its conclusion based thereon 
and being of the opinion that its order to cease and desist issued ou 
April 27, 1945, should also be modified in certain respects: 

It is ordered, That the Commission’s findings as to the facts. conclu- 
- sion, and order to cease and desist issued in this proceeding in April 
27, 1945, be, and they hereby are, set aside. 
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It is further ordered, That the respondent, Gustave Goldstein, an 
individual trading as Humania Hair Goods & Specialty Co., or trad- 
ing under any other name or through any corporate or other device, 
and said respondent’s agents, representatives, and employees, in con- 
nection with the offering for sale, sale, or distribution of his cosmetic 
preparation designated “B. Paul’s Compound,” “Herolin Skin Cream,” 
“Henry’s Super-Light Working Oil,” “Working Oil,” “Henry’s Sul- 
phur Lanolin Treatment for Hair and Scalp,” and.““Humania Dan- 
druff Treatment,” or any other preparation or preparations of sub- 
stantially similar composition or possessing substantially similar 
properties, under whatever name or names sold, do forthwith cease 
and desist from, directly or indirectly: 

1, Disseminating, or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication— 

(a) That the preparation, “B. Paul’s Compound,” is composed of 
harmless ingredients or can be used without harmful effects; 

(6) That the preparation, “Herolin Skin Cream” constitutes a 
competent or effective treatment for superficial pimples or marks on 
the skin; 

(c) That the preparations, “Henry’s Super-Light Working Oil,” 
“Working Oil,” and “Henry’s Sulphur Lanolin Treatment for Hair 
and Scalp” constitute competent or effective treatments for dandruff 
or itchy scalp or will relieve itchy scalp, except that caused by minor 
scalp irritations; 

(d) That the preparation “Henry’s Sulphur Lanolin Treatment 
for Hair and Scalp” will prevent falling hair or baldness or constitutes 
a competent or effective treatment therefor ; 

(e) That the preparation “Humania Dandruff Treatment” will cure 
dandruff or constitutes a competent or effective treatment for dandruff. 

2. Disseminating, or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly or indi- 
rectly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said preparations, any advertise- 
ment which contains any representation prohibited in paragraph 1 
hereof. 
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GAY TIME FROCK CO. OF SCRANTON ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN ACT 
OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5350. Complaint, July 3, 1945—Decision, June 22, 1950 


Garments made from rayon fibers which have been so manufactured as to 
simulate natural fibers in texture and appearance have the appearance and 
feel of natural-fiber garments, and many members of the purchasing publie 
are unable to distinguish between such rayon garments and those made 
from natural fibers, so that the former are readily accepted by some as 

_ natural fiber products. 


Products manufactured from silk, the product-of the cocoon of the silk worm, for 
many years have been held and still are held in great public esteem because 
of their outstanding qualities, and there has been for many years and still 
is a public demand for such products. 


Where two corporations and two individuals who were officers and directors of 
both, engaged in the sale and distribution of women’s wearing apparel and 
other articles through two types of retail stores—their “Gay Time” and their 
“York” stores, which they operated in Indiana, Illinois, Pennsylvania, and 
Virginia, and in purchasing for their said stores through their New York 
buying office merchandise from various sources in other States, which, when 
delivered to them in said city, they examined, sorted, priced, and, when 
necessary, labeled, and shipped to their said various retail stores; and 
engaged also for a time in carrying on a mail order business pursuant to 
which they shipped merchandise to purchasers in other States— 

Offered and sold certain garments which simulated in texture and appearance 
garments composed of natural fibers but were made wholly or in part of 
rayon, without disclosing in words familiar to the purchasing public the 
fact that said garments were wholly or partly rayon; 

Whereby many members of the purchasing public were led to believe that said 
garments were composed wholly or in part of silk, the product of the silk 
worm, or of other natural fibers: 

Held, That such acts, practices, and methods, under the circumstances set forth, 
were all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act: and 

Where two partners, engaged in the manufacture of women’s wearing apparel 
and in the interstate sale of such apparel and other articles to the afore: 
mentioned corporation and individuals, among others, and in introducing 
into commerce and manufacturing for introduction into commerce wool 
products composed in whole or in part of wool, reprocessed wool or reused 
wool, and, as such, subject to the Wool Products Labeling Act and the rules 
and regulations promulgated thereunder— 
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Caused such articles of wearing apparel, including ladies’ coats, dresses, and 
suits, to be misbranded in violation of the provisions of said act and rules, 
etc., through failing to affix thereto stamps, tags, labels, or other means of 
identification, or a substitute in lieu thereof, showing the percentage of the 
fiber weight of wool, fiber other than wool, and other information called for, 
including the name of the manufacturer or that of one or more persons 
subject to section 3 of said act, or the registered identification number of 
such person or persons as provided for in rule 4 of the regulations as 
amended : : 

Held, That such acts, practices, and methods constituted misbranding of wool 
products and were in violation of said Wool Products Labeling Act and the 
rules and regulations promulgated thereunder ; and were all to the prejudice 
and injury of the public and constituted unfair and deceptive acts and, 
practices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


As respects certain other charges in the complaint with regard to the alleged 
certification of values by some outside independent agency, etc., improper 
or unwarranted use of the words Shetland and Cameltone, and of the words 
taffeta, faille, jersey, satin, and crepe, and the charge that respondent Gay 
Time Frock Co., of Pennsylvania, removed or participated in the removal of 
the stamps, ete., required by the Wool Products Labeling Act, the Commission 
was of the opinion and found that such charges were not sustained by the 
evidence. 


Before Ur. W. W. Sheppard, trial examiner. 

Mr. DeWitt T. Puckett for the Commission. 

Fein & Altersohn, of Chicago, Ill., for Gay Time Frock Co., a 
Pennsylvania corporation, Gay Time Frock Co., an Illinois corpora- 
tion, Leo Simon, Adolph Rosen, Benjamin F. Rosner, and Harold 
A. Fein. 

Mr. Jack Hirsch, of New York City, for Herman Seldin and Nathan 
Lieberman. 


ComMPpLaAInt 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, hav- 
ing reason to believe that Gay Time Frock Co., a Pennsylvania cor- 


1'The Commission on October 4, 1945, issued an order amending complaint, as follows: 

“This matter coming on to be heard by the Commission upon the request of Herman 
Seldin and Nathan Lieberman, individuals doing business as Gil Sportwear Co., a partner- 
ship, that they be made parties respondent in this proceeding in the place and stead of 
respondent Gil Sportwear Co., Inc., without the issuance and service upon them of an 
amended complaint or notice with respect thereto, and the Commission having fully con- 
sidered the said request and the record herein, and being now fully advised in the premises ; 

“Tt ig ordered, That the complaint herein be, and the same hereby is, amended by sub- 
stituting as parties respondent Herman Seldin and Nathan Lieberman, individuals doing 
business as Gil Sportwear Co., for respondent Gil Sportwear Co., Inc.” 
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poration, Gay Time Frock Co., an Illinois corporation, Leo Simon, 
Adolph Rosen, Benjamin F. ran and Harold A. Fein, individually 
and as officers and directors of both aforesaid corporations, and Gil 
Sportwear Co., Inc., a corporation, hereinafter referred to as respond- 
ents, have violated the provisions of said acts and the rules and regula- 
tions promulgated under the Wool Products Labeling Act of 1939, and . 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrary 1. The respondents Leo Simon, Adolph Rosen, Ben- 
jamin F. Rosner, and Harold A. Fein, are officers and directors of 
respondent corporations Gay Time Frock Co., one of which was organ- 
ized and is now existing and doing business under the laws of the 
State of Illinois and the other having been organized and is now exist- 
ing and doing business under the laws of the State of Pennsylvania. 
Said respondents operate two types of retail stores, one type known as 
“Gaytime” stores and the other as “York” stores. 

Said respondents are now and for more than 2 years last past have 
been engaged in the sale and distribution of women’s wearing apparel 
and other articles. Their principal office is at 870 Seventh Avenue, 
New York, N. Y. 

All of the aforesaid respondents act in concert in formulating and in 
carrying out the acts, practices, and policies hereinafter described. 

Par. 2. Respondent Gil Sportwear Co., Inc., is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of New York, and has its principal office and place of 
business at 519 Eighth Avenue, New York, N. Y. Said respondent is 
now, and for more than 1 year last past, has been engaged in manu- 
facturing and selling women’s wearing apparel and other articles, 
some of which is sold to the other afore-mentioned respondents. 

All of the aforesaid respondents have caused and are now causing 
some of their said products, when sold, or to be sold by them, to be 
transported from their said places of business in the State of New 
York or from the State in which manufactured to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. Said respondents maintain, and at all times mentioned 
herein have maintained, a substantial course of trade in said products 
in commerce among a between the various States oe the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of their business as aforesaid, 
respondents Gay Time Frock Co. of Pennsylvania, Gay Time Frock 
Co. of Ilinois, and Leo Simon, Adolph Rosen, Benjamin F. Rosner, 
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and Harold A. Fein, for the purpose of inducing the sale of certain 
of their said merchandise have used, and are now using, various 
statements and representations which purport to be descriptive of 
their merchandise. These representations and statements are made 
in various newspaper advertisements and in various other ways. 
Sometimes mail order coupons are included in the advertisements and 
the orders are received by the local store and transmitted to the prin- 
cipal office at 370 Seventh Avenue, New York, N. Y., where they are 
filled and from there delivered to the purchaser. 

Among and typical of such statements and representations found 
in said advertisements are the following: 

Certified $= —-.-* so - Value or Certified Value $____-_-__--. 

SUG Sn eae All Certified $1.29 Values. 

50% Wool Shetland. 

Camel-Tone. 

Par. 4. Through the use of the aforesaid statements and represen- 
tations said respondents, except Gil Sportwear Co., Inc., have repre- 
sented and now represent that their merchandise has been certified 
as to values by some outside independent agency; that the garments 
advertised as “50 percent Wool Shetland” were in fact made of wool 
produced in the Shetland Islands and that the garments advertised 
as “Camel-Tone” were composed of camel’s hair. 

Par. 5. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, the values represented 
as “Certified” are in fact only certified by the respondents themselves 
and not by an outside agency. The garments were not made of wool 
produced in the Shetland Islands, and the coats described as “Camel- 
Tone” contained no camel’s hair at all. 

Par. 6. The use by said respondents of the aforesaid false, mislead- 
ing and deceptive representations and statements with respect to 
their said wearing apparel as alleged in paragraph 3 has had and now 
has the tendency and capacity to mislead and deceive, and has misled 
and deceived, purchasers and prospective purchasers into the errone- 
ous and mistaken belief that such representations and statements are 
true and has caused and now causes a substantial portion of the 
purchasing public, because of such erroneous and mistaken belief, to 
purchase substantial quantities of said wearing apparel. 

Par. 7. Among the products offered for sale and sold by the re- 
spondents Gay Time Frock Co. of Illinois, Gay Time Frock Co. of 
Pennsylvania, Leo Simon, Adolph Rosen, Benjamin F. Rosner, and 
Harold A. Fein, in commerce as aforesaid, are some which are com- 


posed wholly or in part of rayon. 
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Par. 8. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate natural fibers in texture and appear- 
ance, and fabrics. manufactured from such rayon fibers simulate 
natural-fiber fabrics in texture and appearance. Garments manu- 
factured from such rayon fabrics have the appearance and feel of 
natural-fiber garments, and many members of the purchasing public 
are unable to distinguish between such rayon garments and garments 
manufactured from natural fibers; consequently, such rayon garments 
are readily accepted by some members of the purchasing public as 
natural-fiber products. 

Par. 9. Products manufactured from silk, the product of the cocoon ~ 
of the silkworm, for many years have been held, and still are held, 
in great public esteem because of their outstanding qualities, and there 
has been for many years, and still is, a public demand for such 
products. 

Par, 10. The respondents, except Gil a antsewaat Co., Inc., sell, in 
commerce as aforesaid, garments composed wholly or in ane rk rayon, 
which garments simulate in texture and appearance garments com- 
posed wholly or in part of silk, the product of the cocoon of the silk- 
worm, or other natural fibers. Respondents do not inform the pur- 
chasing public of the fact that the garments which resemble silk in 
texture and appearance or other natural fibers are made wholly or in 
part of rayon and not of silk or other natural fibers. 

Par. 11. The practice of the said respondents in offering for sale 
and selling said garments manufactured wholly or in part of rayon 
which resemble in texture and appearance garments manufactured 
from silk of other natural fibers, in commerce as aforesaid, without. 
disclosing, in words familiar to the purchasing public, the fact that 
said garments are composed wholly or in part of rayon is misleading 
and deceptive and many members of the purchasing public are thereby 
led to believe that said garments are composed wholly or in part of 
silk, the product of the cocoon of the silkworm, or other natural fibers. 

Par. 12. Silk fibers have long been woven into a variety of fabrics, 
and distinctive terms well known to and understood by the purchasing 
public have been applied to such silk fabrics as designating the differ- 
ent types of weaving. Among the terms well known to and understood 
by the purchasing public as designating a type of fabric woven from 
silk are “taffeta,” “faille,” “jersey,” “satin,” and “crepe.” The use of 
these terms to designate, describe or refer to fabrics having the texture 
and appearance of silk is understood by the purchasing public to indi- 
cate that the fabrics are composed of silk, unless such terms are accom- 
panied by words familiar to the purchasing public indicating clearly 
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that such fabrics are not composed of silk but of fibers other than the 
product of the cocoon of the silkworm. 

Par. 13. The respondents, except Gil Sportwear Co., Inc., in con- 
nection with the offering for sale and sale of their said articles of 
wearing apparel composed wholly or in part of rayon, which wearing 
apparel resembles in texture and appearance wearing apparel manu- 
factured from silk, the product of the cocoon of the silkworm, in com- 
merce as aforesaid, in advertisements circulated among the purchasing 
public, designate, describe, and refer to certain of said wearing apparel 
as “taffeta,” “faille,” “jersey,” “satin,” and “crepe” and do not accom- 
pany such words with words familiar to the purchasing public which 
disclose the fact that said fabrics are not composed of silk, the product 
of the cocoon of the silkworm, but wholly or in part of other fibers. 

Par. 14. The use by the respondents of the acts and practices 
described in paragraph 13 has the capacity and tendency to, and does, 
mislead and deceive members of the purchasing public as to the fiber 
contents of their said products and as a result of this deception sub- 
stantial quantities of respondents’ products are purchased in the belief 
that they are composed of silk, the product of the cocoon of the 
silkworm. 

Par. 15. Respondent Gil Sportwear Co., Inc., is engaged in the 
introduction and manufacture for introduction into commerce, and all 
of the respondents are engaged in the offering for sale, sale, transporta- 
tion, and distribution of wool products, as such products are defined 
in the Wool Products Labeling Act of 1939, in commerce, as “com- 
merce” is defined in said act, and in the Federal Trade Commission Act. 
Many of respondents’ said products are composed in whole or in part 
of “wool,” “reprocessed wool,” or “reused wool,” as those terms are 
defined in the Wool Products Labeling Act of 1939, and such products 
are subject to the provisions of said act and the rules and regulations 
promulgated thereunder. Since July 15, 1941, respondent Gil Sport- 
wear Co., Inc., has violated the provisions of said act and said rules and 
regulations in the introduction and manufacture for introduction into 
commerce, and all of the said respondents have violated the provisions 
of said act and said rules and regulations in the offering for sale, sale, 

‘transportation, and distribution of said wool products in said com- 
merce by causing said wool products to be misbranded within the intent 
and meaning of said act and the rules and regulations. — 

Par. 16. Among the wool products introduced and manufactured 
for introduction into commerce by Gil Sportwear Co., Inc., and offered 
for sale, sold, transported, and distributed in said commerce by all the 
respondents as aforesaid, were articles of wearing apparel such as 
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ladies’ coats, dresses, and suits. Exemplifying respondents’ practice 
of violating said act and the rules and regulations promulgated there- 
under is their misbranding of the aforesaid articles of wearing apparel 
in violation of the provisions of said act and said rules and regulations 
by failing to affix to said wearing apparel a stamp, tag, label, or other 
means of identification, or a substitute in lieu thereof, as provided by 
said act, showing (a) the percentage of the total fiber weight of the 
wool product, exclusive of ornamentation not exceeding 5 percentum of 
said total fiber weight, of (1) wool, (2) reprocessed wool, (3) reused 
wool, (4) each fiber other than wool where said percentage by weight 
of such fiber was 5 percentum or more, and (5) the aggregate of all 
other fibers; (0) the maximum percentage of the total weight of the 
wool product of nonfibrous loading, filling or adulterating matter; (c) 
the percentages, in words and figures plainly legible, by weight, of the 
wool contents of such wool product where said wool product contains a 
fiber other than wool; (d@) the name of the manufacturer of the wool 
product, or the manufacturer’s registered identification number and 
the name of a seller or reseller of the product as provided for in the 
rules and regulations promulgated under such act, or the name of one 
or more persons subject to section 3 of said act with respect to such wool 
product. 

Par. 17. All of said wool products purchased and transported in 
said commerce as aforesaid and all of said wool products manufac- 
tured for introduction into said commerce were subject to the provisions 
of the Wool Act of 1939 and the rules and regulations promulgated 
thereunder, and all of said wool products had affixed thereto by the 
manufacturer thereof or by some person authorized under the provi- 
sions of said act and said rules and regulations, a stamp, tag, label, or 
other means of identification purporting to show (a) the percentage 
of the total fiber weight of the wool product, exclusive of ornamenta- 
tion not exceeding 5 percentum of said total fiber weight, of (1) wool, 
(2) reprocessed wool, (8) reused wool, (4) each fiber other than wool 
where said percentage by weight of such fiber was 5 percentum or more, 
and (5) the aggregate of all other fibers; (6) the maximum percentage 
of the total weight of the wool product of nonfibrous loading, filling or 
adulterating matter; (¢c) the percentages, in words and figures plainly 
legible, by weight of the wool contents of such wool product where said 
wool products contain a fiber other than wool; (d) the name of the 
manufacturer of the wool product, or the manufacturer’s registered 
identification number and the name of a seller or reseller of the product 
as provided for in the rules and regulations promulgated under such 
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act, or the name of one or more persons subject to section 3 of said act 
with respect to such wool product. 

Par. 18. After said wool products were delivered to the respondent 
Gay Time Frock Co. (of Pennsylvania) at its said stores and places 
of business as aforesaid and before said wool products were offered 
for sale or sold by respondent to the general public, said respondent, 
with intent to violate the provisions of the Wool Products Labeling Act 
of 1939 and the rules and regulations promulgated thereunder, did 
remove and participate in and cause the removal of the stamps, tags, 
labels, or other means of identification which purported to contain the 
information required by the provisions of said act and said rules and 
regulations affixed to said wool products by the manufacturer thereof 
or by some person authorized or required by said act to affix such 
stamps, tags, labels, or other means of identification to said wool 
products. 

Par. 19. After said wool products were delivered to the respondent, 
Gay Time Frock Co. (of Pennsylvania) at its said store and place of 
business as aforesaid and before said wool products were offered for 
sale or sold by respondent to the general public, said respondent, with 
intent to violate the provisions of said Wool Products Labeling Act 
of 1939 and said rules and regulations promulgated thereunder, did 
mutilate and participate in and cause the mutilation of, the stamps, 
tags, labels, or other means of identification which purported to con- 
tain the information required by the provisions of said act and said 
rules and regulations affixed to said wool products by the manufac- 
turer thereof or by some person authorized or required by said act to 
affix such stamps, tags, labels or other means of identification to said 
wool products. 

Par. 20. Said respondent did not replace said eres tags, labels, or 
other means of identification with substitute stamps, tags, labels, or 
other means of identification containing the information required 
under the provisions of the Wool Products Labeling Act of 1939 and 
the rules and regulations promulgated thereunder. As a result of re- 
spondent’s said acts and practices in removing and mutilating said 
stamps, tags, labels, or other means of identification affixed to said 
wool products, said wool products, when offered for sale and sold by 
respondent to the general public at its said store and place of business 
did not have affixed thereto stamps, tags, labels, or other means of 
identification containing the information required by said act and 
said rules and regulations. 

Par. 21. The acts and practices and methods of respondents as al- 
leged in paragraphs 15, 16, 17, 18, 19, and 20 hereof constitute mis- 
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branding of wool products and are in violation of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated there- 
under, and all of the aforesaid acts, practices, and methods as alleged 
herein are to the prejudice and injury of the public and constitute un- 
fair or deceptive acts or practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Frnpincs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission, on July 8, 1945, issued and thereafter served its complaint 
in this proceeding on Gay Time Frock Co. of Scranton (named in the 
complaint as Gay Time Frock Co.), a Pennsylvania corporation, Gay 
Time Frock Co., an Illinois corporation, Leo Simon, Adolph Rosner 
(named in the complaint as Adolph Rosen), Benjamin F. Rosner, 
Harold A. Fein, and Gil Sportwear Co., Inc., charging them with the 
use of unfair and deceptive acts and practices in commerce in viola- 
tion of the provisions of said acts and the rules and regulations pro- 
mulgated under the Wool Products Labeling Act of 1939. On August 
10, 1945, Herman Seldin and Nathan Lieberman, copartners trading 
_ as Gil Sportwear Co., requested that the complaint be amended by 
substituting them as parties respondent in the place and stead of re- 
spondent Gil Sportwear Co., Inc., and the Commission, on October 4, 
1945, granted the request and the complaint was accordingly amended. 
Respondents, except Herman Seldin and Nathan Lieberman, filed 
their answer to the complaint admitting certain allegations and deny- 
ing others. Respondents Herman Seldin and Nathan Lieberman filed 
an answer admitting all material allegations of fact set forth in the 
complaint insofar as it related to them and waiving all intervening 
procedure and further hearing as to said facts.. Testimony and other 
evidence in support of and in opposition to the allegations of the com- 
plaint were introduced before a trial examiner of the Commission 
theretofore duly designated by it, and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final consideration 
by the Commission on the complaint as amended, answers thereto, tes- 
timony and other evidence, recommended Hecision of the trial exam- 
iner with exceptions Peres: and briefs and oral argument of counsel ; 
and the Commission, having duly considered the matter and having 
entered its order disposing of exceptions to the recommended decision 
of the trial examiner and being now fully advised in the premises 
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\ 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapa 1. Respondent Gay Time Frock Co. of Scranton is a 
Pennsylvania corporation, with its principal office at 423 Lackawanna 
Avenue, Scranton, Pa. Respondent Gay Time Frock Co. is an Illinois 
corporation, with its principal office at 77 West Washington Street, 
Chicago, Ill. Both of said respondent corporations maintain an ac- 
counting and buying office at 370 Seventh Avenue, New York, N. Y. 
Respondents Leo Simon and Benjamin F. Rosner are officers and di- 
rectors of each of said respondent corporations and are responsible for 
formulating and carrying out the acts, practices, and policies herein- 
after described. 

It appears that the individual respondents Adolph Rosner and 
Harold A. Fein do not exercise a substantial degree of authority or 
control over the policy or conduct of the business of said respondent 
corporations and that they should not be retained as parties respond- 
ent. As hereinafter used, “respondents” does not include the individ- 
ual respondents Adolph Rosner and Harold A. Fein. 

Said respondents operate two types of retail stores, one type known 
as “Gay Time” stores and the other as “York” stores, and are now. 
and for more than 2 years last past have been, engaged in the sale and 
distribution of women’s wearing apparel and other articles. 

The aforesaid respondents, through their buying office in New York, 
N. Y., purchase merchandise from various sources, including sources 
located outside the State of New York, which merchandise is delivered 
to said respondents in New York City, where it is examined, sorted, 
priced, and, when necessary, labeled, and thereafter shipped to their 
various retail stores in the States of Indiana, Illinois, Pennsylvania, 
and Virginia, where said merchandise is sold to the consuming public. 

In the course and conduct of their business the aforesaid respond- 
ents also carried on a mail-order business from December 7, 1942, 
until December 16, 1948, with at least one mail order having been 
filled after the latter date. Respondent Leo Simon notified the various 
retail stores of the discontinuance of the mail-order business on June 
5, 1944, after having been contacted by an investigator of the Federal 
Trade Commission in May 1944. In the conduct of such mail-order 
business, merchandise was shipped by said respondents, pursuant to 
mail-order requests therefor, from said respondents’ warehouse in New 


962 FEDERAL TRADE COMMISSION DECISIONS 
Findings 46 F.T.C. 


York City to purchasers located in States other than the State of New 
York. i 

The Commission finds, therefore, that the aforesaid respondents 
maintain, and at all times herein mentioned have maintained, a sub- 
stantial course of trade in women’s wearing apparel and other articles 
in commerce among and between various States of the United States. 

Par. 2. Respondents Herman Seldin and Nathan Lieberman, co- 
partners trading as Gil Sportwear Co. (formerly officers and owners 
of Gil Sportwear, Inc., a corporation no longer in existence), have 
their principal office and place of business at 519 Eighth Avenue, New 
York, N. Y. Said respondents are now, and for more than 1 year last 
past have been, engaged in manufacturing and selling women’s wear- 
ing apparel and other articles, some of which were sold to the other 
aforementioned respondents. 

The respondents Herman Seldin and Nathan Lieberman have 
caused, and are now causing, some of their said products when sold 
to be transported from their said place of business in the State of 
New York to purchasers thereof located in various States of the 
United States and in the District of Columbia. Said respondents 
maintain, and at all times herein mentioned have maintained, a sub- 
stantial course of trade in said products in commerce among and 
between the various States of the United States and in the District 
of Columbia. : 

Par. 8. Among the products offered for sale and sold by the re- 
spondents, except Herman Seldin and Nathan Lieberman, in com- 
merce as aforesaid, are some which are composed wholly or in part 
of rayon. 

Par. 4. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate natural fibers in texture and appear- 
ance, and fabrics manufactured from such rayon fibers simulate 
natural-fiber fabrics in texture and appearance. Garments manu- 
factured from such rayon fabrics have the appearance and feel of 
natural-fiber garments, and many members of the purchasing public 
are unable to distinguish between such rayon garments and garments 
manufactured from natural fibers; consequently, such rayon garments 
are readily accepted by some members of the purchasing public as 
natural-fiber products. 

Par. 5. Products manufactured from silk, the product of the cocoon 
of the silkworm, for many years have been held, and still are held, in 
great public esteem because of their outstanding qualities, and there 


has been for many years, and still is, a public demand for such 
products. 
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Par. 6. The respondents, except Herman Seldin and Nathan Lieber- 
man, sell, in commerce as aforesaid, garments composed wholly or in 
part of rayon, which garments simulate in texture and appearance 
garments composed of natural fibers. Respondents do not inform the 
purchasing public of the fact that the garments which resemble nat- 
ural-fiber garments in texture and appearance are made wholly or in 
part of rayon and not of natural fibers. 

Par. 7, The Commission finds the practice of the respondents, ex- 
cept Herman Seldin and Nathan Lieberman, in offering for sale and 
selling said garments manufactured wholly or in part of rayon, which 
resemble in texture and appearance garments manufactured from 
natural fibers, in commerce «s aforesaid, without disclosing, in words 
familiar to the purchasing public, the fact that said garments are 
composed wholly or in part of rayon is misleading and deceptive and 
many members of the purchasing public are thereby led to believe 
that said garments are composed wholly or in part of silk, the product 
of the cocoon of the silkworm, or other natural fibers. 

Par. 8. Respondents Herman Seldin and Nathan Lieberman, co- 
partners trading as Gil Sportwear Co., are engaged in the introduc- 
tion and manufacture for introduction into commerce, and in the 
offering for sale, sale, transportation, and distribution in commerce, 
of wool products as such products are defined in the Wool Products 
Labeling Act of 1939. Said products are composed in whole or in 
part of “wool,” “reprocessed wool,” or “reused wool,” as those terms 
are defined in the Wool Products Labeling Act of 1939, and such 
products are subject to the provisions of said act and the rules and 
regulations promulgated thereunder. 

Since July 15, 1941, respondents Herman Seldin and Nathan Lieber- 
man have violated the provisions of said act and said rules and reg- 
ulations in the introduction and manufacture for introduction into 
commerce, and have violated the provisions of said act and said rules 
and regulations in the offering for sale, sale, transportation, and dis- 
tribution of wool products in interstate commerce, by causing said 
wool products to be misbranded within the intent and meaning of 
said act and the rules and regulations. 

Par. 9. Among the wool products introduced and manufactured 
for introduction into commerce by Herman Seldin and Nathan Lieb- 
erman, copartners trading as Gil Sportwear Co., and offered for sale, 
sold, transported, and distributed in said commerce, were articles of 
wearing apparel such as ladies’ coats, dresses, and suits. Exemplify- 
ing respondents’ practice of violating said act and the rules and reg- 
ulations promulgated thereunder is their misbranding of the aforesaid 
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articles of wearing apparel in violation of the provisions of said act 
and said rules and regulations by failing to affix to said wearing ap- 
parel a stamp, tag, label, or other means of identification, or a substi- 
tute in lieu thereof, as provided by said act, showing (a) the percentage 
of the total fiber weight of the wool product, exclusive of ornamenta- 
tion not exceeding 5 per centum of said total fiber weight, of (1) wool, 
(2) reprocessed wool, (3) reused wool, (4) each fiber other than wool 
where said percentage by weight of such fiber was 5 per centum or more, 
and (5) the aggregate of all other fibers; (0) the maximum percent- 
age of the total weight of the wool product of nonfibrous loading, 
filling, or adulterating matter; (c) the percentages, in words and 
figures plainly legible, by weight of the wool contents of such wool 
product where said wool product contains a fiber other than wool; (@) 
the name of the manufacturer of the wool product or the name of one 
or more persons subject to section 3 of said act with respect to such 
wool product, or the registered identification number of such person 
or persons as provided for in rule 4 of the regulations as amended. 

Par. 10. While the complaint contained certain charges in addition 
to those mentioned herein, the Commission is of the opinion, and finds, 
that such charges are not sustained by the evidence. 


CONCLUSION 


The acts, practices, and methods of respondents Herman Seldin and 
Nathan Lieberman, copartners trading as Gil Sportwear Co., as found 
in paragraphs 8 and 9 hereof constitute misbranding of wool products 
and are in violation of the Wool Products Labeling Act of 1939 and 
_ the rules and regulations promulgated thereunder; and the acts, prac- 
tices, and methods of the aforesaid respondents, and the acts, prac- 
tices, and methods of respondents Gay Time Frock Co. of Scranton, 
Gay. Time Frock Co., Leo Simon, and Benjamin F. Rosner as found 
in paragraphs 6 and 7 hereof, are all to the prejudice and inj ury of the 
public and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


ORDER TO CEASE AND DESIST .- 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents 
Herman Seldin and Nathan Lieberman admitting the material alle- 
gations of fact in the complaint insofar as it ERS to ‘them and 
waiving all intervening procedure and further hearing as to said 
facts, the answer of the other respondents admitting certain allega- 
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tions and denying others, testimony and other evidence introduced 
before a trial examiner of the Commission theretofore duly designated 
by it, recommended decision of the trial examiner, with exceptions 
thereto, and briefs and oral argument of counsel; and the Commis- 
sion having made its findings as to the facts and conclusion that 
respondents Herman Seldin and Nathan Lieberman have violated the 
provisions of the Wool Products Labeling Act of 1939 and the rules 
and regulations promulgated thereunder and that all of the respond- 
ents, except Adolph Rosner and Harold A. Fein, have violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, That the respondents Gay Time Frock Co. of Scranton, 
a Pennsylvania corporation, Gay Time Frock Co., an Illinois corpora- 
tion, their officers, agents, representatives, and employees, and Leo 
Simon and Benjamin F. Rosner individually, and their respective 
agents, representatives, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
and distribution of women’s wearing apparel and other articles in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from advertising, offering for sale, 
or selling products composed in whole or in part of rayon without 
clearly disclosing such rayon content. 

It is further ordered, 'That the respondents Herman Seldin and 
Nathan Lieberman, copartners trading as Gil Sportwear Co., or trad- 
ing under any other name, and their respective agents, representatives, 
and employees, directly or through any corporate or other device, in 
connection with the introduction or manufacture for introduction 
into commerce, or the offering for sale, sale, transportation, or distri- 
bution in commerce, as “commerce” is defined in the aforesaid acts, of 
wearing apparel or other wool products, as such products are defined 
in and subject to the Wool Products Labeling Act of 1939, which 
products contain, purport to contain, or in any way are represented 
as containing “wool,” “reprocessed wool,” or “reused wool,” as those 
terms are defined in said act, do forthwith cease and desist from mis- 
branding such apparel or other products by failing to affix securely 
to or place on such products a stamp, tag, label, or other means of 
identification showing in a clear and conspicuous manner: 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 percentum of said total 
fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is 5 percentum or more, and (5) the aggregate of all other fibers. 
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(b) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such. wool product into commerce, or in the offering for 
sale, sale, transportation, or distribution thereof in commerce, as 
“commerce” is defined in the Federal Trade Commission Act and in 
the Wool Products Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (0) of section 3 of the Wool Products Labeling Act of 1939: 
And provided further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said act or the rules 
and regulations promulgated thereunder, 

It is further ordered, That the complaint herein as to Adolph Ros- 
ner and Harold A. Fein be, and the same hereby is, dismissed. 

[tis further ordered, That the respondents against whom this order 
is directed shall, within 60 days after service upon them of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which they have complied with this order. 
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OF SEC. 2 (C) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914 AS AMENDED 
BY AN ACT APPROVED JUNE 19, 1936, AND OF SEC. 5 OF AN ACT APPROVED 
SEPT. 26, 1914 
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Where a corporation engaged in New York City, in buying, selling and distrib- 
uting canned foods and vegetables, canned and barrelled olives and other 
food products; and two individuals, its officers and stockholders, who also, 
in order to further the practice below set out, carried on at the same location 
two businesses likewise thus engaged under assumed trade names and with 
fictitious addresses, and who made use of a fictitious name on correspondence 
and elsewhere; 

In buying food products for their own account (as distinguished from their buy- 
ing as brokers), in the course of which (1) they transmitted their own 
purchase orders directly to various sellers, by whom said products were 
invoiced and shipped to them for the account of said corporation or of 
said assumed trade names employed by them as above set forth; and (2) 
thereafter warehoused and insured said products against loss at their own 
expense and in their own name and for their own account, and (3) sold them 
at their own prices and terms and invoiced them to their customers in one 
of said names and otherwise assuming full credit risks and reaping a profit 
or sustaining a loss on each— 

Received and accepted, directly or indirectly, on purchases of substantial quan- 
tities of food products made by them for their own account from sellers, 
who shipped the products from their respective States to them or to their 
customers, commissions, brokerage fees, or other compensation or allowances 
or discounts in lieu thereof: 

Held, That such receipt and acceptance of commissions, brokerage fees, etc., 
under the circumstances set forth, constituted violations of subsection (c) 
of section 2 of the Clayton Act as amended: and 

Where said individuals, engaged in making numerous and large purchases of 
food products from sellers in other States, pursuant to which said products 
were shipped and transported to them or to their customers; in advertising 
their business in various trade publications and journals and otherwise— 

Represented that “Associated Food Factors” was a group of long-established in- 
dividual organizations, and included over 250 top wholesalers and chain 
grocers, super markets and hotel, restaurant and bakery supply houses 
which operated through one buying and distributing source for its several 
hundred members. had offices at 401 Broadway, New York City, and offered 
many advantages to simplify distribution for the packer and processor of 
foods ; 

'The facts being that their activities conducted under the aforesaid trade name 
were not for the advantage of packers and processors but were conducted 
for the sole benefit and advantage of said individuals; said Associated Food 
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Factors and its executive officers were not located as above set out, but at 
105 Hudson Street, the same location. as the aforesaid corporate brokerage 
business of said individuals, who used the Broadway address to prevent 
canners and packers from knowing that they were the sole owners of the 
business carried on under the aforesaid trade name—which they established 
in 1942—and were operating it in connection with their brokerage business ; 

With effect of misleading and deceiving a substantial number of canners and 
packers as well as the purchasing public into the mistaken belief that such 
representations were true, and of thereby inducing a substantial number 
of them to sell to and purchase from said individuals the food products dealt 
in by them; and with capacity and tendency so to do: 

Held, That such acts and practices, under the circumstances set forth, were to 
the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


Before Mr. Clyde M. Hadley, trial examiner. 
Mr. Edward 8. Ragsdale, Mr. Cecil G. Miles, and Mr. Eldon P. 
Schrup for the Commission. 


CoMPLAINT 


Pursuant to the provisions of subsection (c) of section 2 of the 
Clayton Act (U.S. C. title 15, secs. 18 and 21), as amended by the 
Robinson-Patman Act, approved June 19, 1936; and by virtue of the 
authority vested in it by said act, the Federal Trade Commission, 
having reason to believe that Philip Barr & Co., Inc., a corporation; 
Philip Francis Barr and Sylvia Barr, individually and as officers of 
said corporation; and Philip Francis Barr and Sylvia Barr, individ- 
ually and doing business as or under the trade name of Associated 
Food Factors, and as S. Richter Co., all named and designated as 
parties respondents herein, have violated the provisions of said. act 
as hereinafter particularized; and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public inter- 
Fi hereby issues its complaint stating its charges in that respect as 

ollows: 


COUNT I 


ParacrarH 1. Respondent Philip Barr & Co., Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its principal office and place of 
business presently located at 105 Hudson Street, New York, N. Y. 
The respondent corporation is now engaged and for a substantial 
period of time since June 19, 1936, has been engaged in the business 
of buying, selling, and distributing canned foods, canned vegetables 
canned and barrelled olives, etc., all of which are hereinafter por creed 
to as food products. 


s 
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Respondent Philip Barr & Co., Inc., hereinafter sometimes referred 
to as respondent corporation, is a successor to and continuation of 
Philip Barr & Co., which was established some time prior to June 19, 
1936, and was incorporated in January 1942, with S, Richter as presi- 
dent and Philip Francis Barr as secretary and treasurer. S. Richter 
is in fact respondent Sylvia Barr, Richter being her maiden name. 

Respondents Philip Francis Barr and Sylvia Barr own all or 
substantially all of the capital stock of respondent Philip Barr & Co., 
Inc., and from the time it was incorporated in January 1942 have held 
various official positions such as president, secretary, and treasurer 
with said respondent corporation. In their various official positions 
as officers of respondent Philip Barr & Co., Inc., respondents Philip 
Francis Barr and Sylvia Barr have exercised and still exercise com- 
plete or substantial authority and control over the business conducted 
by said respondent corporation, including the direction of its purchase, 
sales, and distribution policies. 

Par. 2. Respondents Philip Francis Barr and Sylvia Barr are indi- 
viduals doing business under the trade name of Associated Food 
Factors, which trade name was registered in June 1942. Said business 
has been since June 1942 and is now conducted at 105 Hudson Street, 
New York, N. Y., which is the same location as that of respondent 
Philip Barr & Co., Inc., although it has been indicated on letterheads, 
invoices, etc., that said Associated Food Factors was and is located at 
401 Broadway, New York, N. Y.. 

The said Associated Food Factors was organized and established in 
June 1942 so as to enable respondents Philip Francis Barr and Sylvia 
Barr, through respondent Philip Barr & Co., Inc., to purchase food 
products for their own account for resale and to receive brokerage 
thereon, while leading some food packers, canners, and others to believe 
that said purchases were being made for some account other than their 
own. In the conduct of said business respondents Philip Francis Barr 
and Sylvia Barr, for a substantial period of time since June 19, 1936, 
have and are now engaged in the purchase, sale, and distribution of 
canned foods, canned vegetables, canned and barreled olives, etc., all 
of which are hereinafter referred to as food products. Since June 1942, 
respondents Philip Francis Barr and Sylvia Barr have exercised com- 
plete or substantial authority and control over the business conducted 
under the said trade name of Associated Food Factors, including the 
direction of its purchasing, sales, and distribution policies. 

For a substantial period of time since said trade name was estab- 
lished in June 1942 respondents Philip Francis Barr and Sylvia Barr 
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have conducted said business as Associated Food Factors, in numerous 
instances, by signing the name “S. Andrews,” which is an assumed or 
fictitious name used for the purpose of preventing others with whom 
they dealt from knowing or suspecting that respondents Philip Francis 
Barr and Sylvia Barr were the owners of the trade name and business 
‘of Associated Food Factors and were directing its purchasing, sales, 
and distribution policies. 

Par. 3. Respondents Philip Francis Barr and Sylvia Barr are 
individuals also engaged in business under the trade name of S. Richter 
Co., and are engaged in the purchase, sale, and distribution of food 
products. The said business was organized and established at 105 
Hudson Street, New York, N. Y., in September 1944, where it is 
presently located. Said business was established to enable respondents 
Philip Francis Barr and Sylvia Barr, through respondent Philip Barr 
& Co., Inc., to purchase food products for their own account for resale 
and to receive brokerage thereon while leading some food packers, 
food canners, and others to believe that said purchases were being made 
for or in behalf of some account other than their own. 

The respondents Philip Francis Barr and Sylvia Barr represented 
to canners, packers, and others by indicating on invoices, orders, etc., 
that the S. Richter Co. was located at 98 North Moore Street, New 
York, N. Y., instead of its true location of 105 Hudson Street, which 
is the same location as that of respondent Philip Barr & Co., Inc. 

Since the date the S. Richter Co. was established in September 1944 
respondents Philip Francis Barr and Sylvia Barr have exercised and 
still exercise complete or substantial authority and control over the 
business conducted in the name of S. Richter Co., including the 
direction of its purchase, sales, and distribution policies. 

Par. 4. The respondents named in the caption hereof and each of 
them for a substantial period of time since June 19, 1936, have been 
and are now engaged in the business of buying, es and dis- 
tributing food products by two separate and distinct methods, namely: 
(1) as brokers, which is not challenged by the complaint herein, and 
(2) as buyers of food products for their own account who receive or 
accept directly or indirectly brokerage payments on their purchases, 
which is challenged by the complaint herein. 

Respondents’ business as buyers of food products, which is chal- 
lenged by the complaint herein, is described in general as follows: 

Respondents transmit their own purchase orders for food products 
directly to the various sellers from whom they buy. Such sellers 
invoice and ship said food products to respondents for the account of 
Philip Barr & Co., Inc., Associated Food Factors, or S. Richter Co. 
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On said. purchases, respondents receive and accept, directly or indi- 
rectly, from said sellers, from whom they purchase said food products 
for their own account, brokerage fees, commissions, or other compen- 
sation or allowances, or discounts in lieu thereof. 

The respondents, in connection with such purchases, are direct 
buyers and, as such, are traders for profit, purchasing and reselling 
said food products for their own account and at their own prices and 
on their own terms, taking title thereto and assuming all the risks inci- 
dent to ownership. The respondents, upon receipt of such food prod- 
ucts from the various sellers, warehouse and insure said food prod- 
ucts at their own expense and in their own name and for their own 
account against contingent loss or damage. 

When the respondents sell such food products, they invoice said 
food products to their customers in the name of Philip Barr & Co., 
Inc., Associated Food Factors, S. Richter Co., or otherwise, for their 
own account, and at prices and on terms they determine, assuming full 
and complete credit risk on such transactions, and either receive a 
profit or accept a loss thereon, as the case may be. 

Par. 5. Respondents named in the caption hereof, and each of them, 
for a substantial period of time since June 19, 1936, have made, and 
are now making, numerous and large purchases of food products from 
sellers located in States other than the State of New York where re- 
spondents are located, pursuant to which purchases, said food products 
were and are shipped and transported in commerce by the sellers 
thereof from the respective States in which they are located, across 
State lines, either to respondents or, pursuant to respondents’ instruc- 
tions and directions, to the respective purchasers to whom such prod- 
ucts were and are sold by respondents. 

Par. 6. The respondents named in the caption hereof, and each of 
them, in connection with the purchase and sale of food products in 
commerce since June 19, 1936, as hereinabove alleged and described, 
have received and accepted, and are now receiving and accepting, either 
directly or indirectly, commissions, brokerage fees, or other compen- 
sation or allowances or discounts in lieu thereof, from the various 
sellers from whom they purchase said food products in commerce for 
their own account for resale, in the manner and under the circum- 
stances set out in the last three subparagraphs of Paragraph 4 above. 

Par. 7. The foregoing acts and practices of the respondents named 
in the caption hereof, and each of them, in receiving and accepting 
commissions, brokerage, or other compensation or allowances, or dis- 
counts in lieu thereof, from each of the various sellers in connection 
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with said purchases of food products in commerce, are in violation 
of subsection (c) of the Clayton Act, as amended. 


Pursuant to the provisions of the Federal Trade Commission Act 
(U.S. C. title 15, sec. 45) ; and by virtue of the authority vested in it 
by said act, the Federal Trade Commission, having reason to believe 
that Philip Francis Barr and Sylvia Barr, individually and doing 
business as or under the trade name of Associated Food Factors, all 
named and designated as parties respondents herein, have violated 
the provisions of said act as hereinafter particularized ; and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

COUNT II 


ParacrarH 1. Paragraph 2 of count I is hereby referred to, and by 
that referente, incorporated herein as fully and as completely as it 
would be if set forth herein verbatim. 

Par. 2. Respondents Philip Francis Barr and Sylvia Barr, individ- 
ually and doing business as or under the trade name of Associated Food 
Factors in the course and conduct of their business in the purchase, 

‘sale, and distribution of their food products under said trade name, 
and for the purpose of inducing the purchase and sale of said food 
products, have made and have caused to be made various statements 
and representations concerning the nature and effectiveness of said 
business, by means of advertisements, letters, and by various other 
means. 

Among and typical of the statements and representations so made 
are those disseminated in: 

(a) The January 1, 1945, issue of The Canning Trade published in 
Baltimore, Md., as follows: 


A Establish a valuable post-war connection and get quicker, more 

iy efficient distribution of your products through this growing association 

F of over 250 top wholesalers and chain grocers. 
Trade- 
Mark 

SELL DIRECT to us in carload lots or less—one sale, one bill, one shipment. 
We can use all sizes and types of canned and dried FRUITS, VEGETABLES, 
FISH. Immediate cash or ration points. Give us details. Write, wire or tele- 
phone your best offer, collect. 
Reference, Marine Midland or any N. Y. Bank. 
ASSOCIATED FOOD FACTORS 

Executive offices, 401 Broadway, New York 13, N. Y. 
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(bd) The June 1944 issue of the Pennsylvania Packer published at 
York, Pa., as follows: 


Associated Food Factors 
Membership grows rapidly 

The Associated Food Factors, located in New York City, offers many advantages 
to simplify distribution for the packer and processor of foods. ‘This is a group 
of wholesale grocers, chains, super markets, hotel, restaurant and bakery supply 
houses, operating through one buying and distributing source for its several 
hundred members. These long-established individual organizations have the 
added advantage of combined warehousing and trucking facilities, They make 
it easier for the packer or processor to make one cash sale in volume, with a con- 
sequent Saving of time and manpower. 

Associated Food Factors can make one purchase, preferably in carload lots, 
for all its members—pay cash for it against warehouse receipts or bill of lading— 
and distribute it to its members with maximum efficiency and minimum cost. 
This concern offers an important and convenient avenue of distribution for the 
East to the large and small packer alike, not only for staple items of food, but 
for the introduction of any new or unusual food item. Being alert, progressive 
and independently minded—they help to simplify the introduction of new items. 
That manufacturers recognize the value of this distribution is proven by the 
recent rapid growth of the Association. 

Par. 3. Through the use of the statements and representations here- 
inabove set forth, and others similar thereto not specifically set out 
herein, respondents have represented as follows: 

(a) That the Associated Food Factors located in New York City 
offers many advantages to simplify distribution for the packer and 
processor of foods; 

(6) That Associated Food Factors is located or maintains Execu- 
tive offices at 401 Broadway, New York, N. Y.; 

(ce) That Associated Food Factors is a group of over 250 top whole- 
salers and chain growers, supermarkets, hotel, restaurant, and bakery 
supply houses operating through one buying and distributing source 
for its several hundred members; 

(d) That its membership is composed of long established individual 
organizations. 

Par. 4. The statements and representations used and disseminated 
by respondents in the manner above described are false, misleading, 
and deceptive. In truth and in fact: 

(a) Respondents’ activities in the purchase, sale and distribution of 
food products were not for the advantage of packers and processors 
of food, but such activities were conducted for the sole benefit and 
advantage of respondents; 

(b) That neither Associated Food Factors nor its executive offices 
are located at 401 Broadway but same are located and maintained at 
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105 Hudson Street, New York, N. Y., the same location as their broker- 
age business, namely, Philip Barr & Co., Inc. The said Broadway 
address was used for the purpose of deceiving canners and packers 
by preventing them from knowing or suspecting that respondents 
Philip Francis Barr and Sylvia Barr were the sole owners of Asso- 
ciated Food Factors and were directing its purchasing, sales, and 
distribution policies, and operating said business in connection with 
their brokerage business. 

(e) That ad Associated Food Factors is not a group ae over 250 
top wholesalers and chain grocers, supermarkets, hotel, restaurant, 
and bakery supply houses operating through one buying and distribut- 
ing source for its several hundred ete In fact it has no bona 
fide members at all, but said business was established in 1942 with 
respondents Philip Francis Barr and Sylvia Barr as sole owners, and 
was operated for their own advantage, in connection with their broker- 
age firm, Philip Barr & Co., Inc.; 

(d) Associated Food Factors’ membership is not composed of a 
single bona fide long established individual organization, but was 
established in 1942 with Philip Francis Barr and Sylvia Barr as sole 
owners, and operated for their own advantage and benefit in con- 
nection with their brokerage business. 

Par. 5. Respondents Philip Francis Barr and Sylvia Barr, indi- 
vidually and doing business as or under the trade name of Associated 
Food Factors, or otherwise, and each of them for a substantial period 
of time since June 1942, have and are now advertising in various trade 
publications and journals, such as Canners and Packers Magazines, 
letters, and by various other means, which advertisements were and 
are published and distributed in numerous States other than the State 
of New York where respondents and their business organizations are 
located. These respondents, and each of them, also have made and 
are now making numerous and large purchases of food products from 
sellers located in various States other than the State of New York 
where respondents are located, pursuant to which purchases, said food 
products were and are shipped and transported in commerce by the 
sellers thereof from the respective States in which they are located, 
across State lines, either to respondents or, pursuant to respondents’ 
instructions and directions, to respondents’ customers. 

Par. 6. The use by respondents Philip Francis Barr and Sylvia 
Barr of the foregoing false, misleading, and deceptive statements and 
representations, disseminated as aforesaid, has had and now has, the 
capacity and tendency to mislead and deceive, and does mislead and 
deceive, a substantial number of canners and packers, as well as the 
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purchasing public, into the mistaken and erroneous belief that all of 
such statements and representations are true, and have induced and 
now induce a substantial number of canners and packers, as well as 
members of the purchasing public, because of such mistaken and 
erroneous belief, to sell to, and purchase from respondents, such food 
products as they distribute in commerce, in connection with their 
business operations. 

Par. 7. The acts and practices of the respondents, Philip Francis 
Barr and Sylvia Barr, individually, and trading as Associated Food 
Factors, as herein alleged, are all to the prejudice and injury of the 
public and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


Report, FINDINGS 4s To THE Facrs, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Clayton, 
Act), as amended by the Robinson-Patman Act, approved June 19, 
1936 (15 U.S. C., sec. 18), and pursuant to the provisions of the Fed- 
eral Trade Commission Act, the Federal Trade Commission on April 
25, 1949, issued and thereafter served upon the respondents named 
in the caption hereof its complaint in this proceeding, charging said 
respondents with having violated subsection (c) of section 2 of said 
Clayton Act, as amended, and with the use of unfair and deceptive acts 
and practices in commerce in violation of section 5 of the Federal 
Trade Commission Act. The respondents’ answer to said complaint 
having been filed on June 16, 1949, certain testimony and other evi- 
dence in support of the allegations of the complaint were introduced 
before a trial examiner of the Commission theretofore designated by it, 
and such testimony and other evidence were duly recorded and filed 
in the office of the Commission. Ata hearing before the trial examiner, 
held on December 6, 1949, the respondents requested and were granted 
permission to withdraw their original answer to the complaint and 
to file in lieu thereof a substitute answer in which they admitted all 
of the material allegations of fact set forth in the complaint and 
waived all intervening procedure and further hearings as to said facts, 
and said substitute answer was accordingly received and filed. There- 
after, the proceeding regularly came on for final hearing before the 
Commission upon the complaint of the Commission, the respondents’ 
substitute answer thereto, the testimony and other evidence, and the 
trial examiner’s recommended decision and certain exceptions thereto 
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(which exceptions have been separately considered and disposed of) ; 
and the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the inter- 
est of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Philip Barr & Co., Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its principal office and place of 
business located at 105 Hudson Street, New York, N. Y. Said re- 
spondent is now, and for a substantial period of time since June 19, 
1936, it has been, engaged in the business of buying, selling, and dis- 
tributing canned foods, canned vegetables, canned and barrelled olives, 
and other foods, all of which are hereinafter referred to collectively 
as food products. 

Respondent Philip Barr & Co., Inc., is a successor to and continua- 
tion of Philip Barr & Co., which was established some time prior to 
June 19, 1936, and was incorporated in January 1942; with S. Richter 
as president and Philip Francis Barr as secretary and treasurer. S. 
Richter is in fact respondent Sylvia Barr, Richter being her maiden 
name. 

Respondents Philip Francis Barr and Sylvia Barr are individuals 
who own all or substantially all of the capital stock of respondent 
Philip Barr & Co., Inc., and from the time said Philip Barr & Co., 
Inc., was incorporated in January 1942 these individuals have held 
various official positions in said corporation, such as president, secre- 
tary, and treasurer. In such official positions respondents Philip 
Francis Barr and Sylvia Barr have exercised, and still exercise, com- 
plete or substantial authority and control over the business conducted 
by the corporation Philip Barr & Co., Inc., including the direction 
of its purchasing, sales and distribution policies. 

Par. 2. Respondents Philip Francis Barr and Sylvia Barr are also 
engaged in business under the trade name of Associated Food Factors, 
which trade name was registered in June 1942. This business since 
June 1942 has been, and is now, conducted at 105 Hudson Street, 
New York, N. Y., the same location as that of respondent Philip 
Barr ‘& Co., Inc., although the respondents have indicated on letter- 
heads, invoices, etc., that said Associated Food Factors was and is 
located at 401 Broadway, New York, N. Y. 
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In the conduct of the aforesaid business, respondents Philip Francis 
Barr and Sylvia Barr, for a substantial period of time since June 19; 
1936, have been, and they are now, engaged in the purchase and in the 
sale and distribution of canned foods, canned vegetables, canned and 
barrelled olives, etc., all of which are hereinafter referred to collec- 
tively as food products. The business was organized and established 
so as to enable respondents Philip Francis Barr and Sylvia Barr, 
acting through respondent Philip Barr & Co., Inc., to purchase food 
products for their own account for resale and to receive on such pur- 
chases brokerage payments, while leading some food packers, canners, 
and others to believe that the purchases were being made for or in 
behalf of some account other than their own. One of the practices 
employed to carry out this purpose has been the use, in numerous in- 
stances, of the fictitious name “S. Andrews” instead of the respond- 
ents’ real names of Philip Francis Barr and Sylvia Barr on corre- 
spondence and elsewhere in connection with the operation of the 
business. 

Par. 3. Respondents Philip Francis Barr and Sylvia Barr are also 
in business under the trade name of S. Richter Co., and are engaged 
ander such name in the purchase and in the sale and distribution of 
food products. This business was organized and established in Sep- 
tember 1944 at 105 Hudson Street, New York, N. Y., the same location 
as that of respondent Philip Barr & Co., Inc., where it is still located. 
Like the business conducted under the name of Associated Food Fac- 
tors, this business was also established to enable respondents Philip 
Francis Barr and Sylvia Barr, acting through respondent Philip Barr 
& Co., Inc., to purchase food products for their own account for resale 
and to receive on such purchases brokerage payments, while leading 
some food packers, food canners, and others to believe that the pur- 
chases were being made for or in behalf of some account other than 
their own. 

In connection with the operation of this business, respondents Philip 
Francis Barr and Sylvia Barr have represented to canners, packers, 
and others, by appropriate indications on invoices, orders, etc., that the 
S. Richter Co. was located at 98 North Moore Street, New York, N. Y., 
instead of at its true location of 105 Hudson Street. 

Par. 4. The respondents hereinabove named, and each of them, for 
1 substantial period of time since June 19, 1936, have been, and are now, 
engaged in the business of buying, selling, and distributing food prod- 
ucts by two separate and distinct methods, namely: (1) as brokers, 
which phase of the respondents’ business activities was not challenged 
by the complaint in this proceeding, and (2) as buyers of food prod- 


978 FEDERAL TRADE COMMISSION DECISIONS 


Findings 46 F. T. C. 


ucts for their own account who, in connection with their purchases, 
receive or accept direct or indirect brokerage payments, which phase 
of the respondents’ business activities was challenged by the complaint 
herein. 

The respondents’ business involving the purchase of food products 
for their own account may be described in general as follows. The 
respondents transmit directly to the various sellers with whom they 
deal their own purchase orders for food products. Such sellers invoice 
and ship the food products so ordered to the respondents for the 
account of Philip Barr & Co., Inc., Associated Food Factors or S. Rich- 
ter Co., and the respondents, in connection with such purchases, are 
direct buyers, taking title to the food products so purchased and assum- 
ing all of the risks incident to ownership thereof. The respondents, 
upon receipt of such food preducts from the various sellers, warehouse 
and insure said food products against contingent loss or damage at 
their own expense and in their own names and for their own account, 
and when they sell the products they do so at prices and on terms of 
sale which they alone determine, and thereafter invoice the products 
to their customers in the name of Philip Barr & Co., Inc., Associated 
Food Factors, S. Richter Co., and otherwise. In all such transactions 
the respondents assume full and complete credit risks in connection 
therewith, and they reap a profit or sustain a loss on each transaction, 
as the casemay be. Onsaid purchases, however, the repondents receive 
and accept from the sellers of the food products so purchased broker- 
age fees, commissions, or other compensation, or allowances or dis- 
counts in lieu thereof. 

Par. 5. In the manner and under the circumstances aforesaid, the 
respondents, and each of them, for a substantial period of time since 
June 19, 1936, have made, and are now making, numerous and large 
purchases of food products from sellers located in States other than 
the State of New York, where the respondents are located. Pursuant 
to such purchases, the food products so purchased have been and are 
shipped and transported in commerce by the sellers thereof from the 
respective States in which they are located, across State lines, either to 
the respondents or, pursuant to the respondents’ instructions and direc- 
tions, to the respective purchasers to whom such products were and are 
sold by the respondents. 

The Commission therefore finds that the respondents, and each of 
them, since June 19, 1936, have purchased, and are now purchasing, 
from various sellers, for their own account, in interstate transactions, 
substantial quantities of food products. In connection with such 
purchases the respondents have received and accepted, and they are now 
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receiving and accepting, either directly or indirectly, from the various 
sellers, commissions, brokerage fees, or other compensation, or allow- 
ances or discounts in lieu thereof. 

Par. 6. In the course and conduct of their business carried on under 
the name of Associated Food Factors, respondents Philip Francis Barr 
_ and Sylvia Barr have made, and are now making, numerous and large 
purchases of food products from sellers located in various States other 
than the State of New York, pursuant to which purchases such food 
products were and are shipped and transported in commerce by the 
sellers thereof from the respective States in which they are located, 
across State lines, either to the respondents or, pursuant to respondents’ 
instructions and directions, to the respondents’ customers. ‘These re- 
spondents, for a substantial period of time since June 1942, also have 
been and are now advertising their business in various trade publica- 
tions and journals by the use of letters and by various other means, 
which advertisements have been and are published and distributed in 
numerous States other than the State of New York where the respond- 
ents and their business organizations are located. 

Par. 7. In certain of the advertisements referred to in paragraph 
6, and for the purpose of inducing the purchase and sale of their food 
products, respondents Philip Francis Barr and Sylvia Barr have made, 
and have caused to be made, various statements and representations 
concerning the nature and effectiveness of their business. Among and 
typical of the statements and representations so made are those dissem- 
inated in the January 1, 1945, issue of the Canning Trade published in 
Baltimore, Md., as follows: 

A Establish a valuable postwar connection and get quicker, more efficient 
Fr distribution of your products through this growing association of over 250 
F top wholesalers and chain grocers. 
Trade- SELL DIRECT to us in carload lots or less—one Sale, one | 
Mark bill, one shipment. We can use all sizes and types of canned 
and dried FRUITS, VEGHTABLES, FISH. Immediate cash 
or ration points. Give us details. Write, wire or telephone 
your best offer, collect. 


Reference, Marine Midland or any N. Y. Bank. 
ASSOCIATED FOOD FACTORS 
Executive offices, 401 Broadway, New York 13, N. Y. 


and in the June 1944 issue of the Pennsylvania Packer published at 
York, Pa., as follows: 
Associated Food. Factors 
Membership Grows Rapidly 
The Associated Food Factors, located in New York City, offers many advan- 
tages to simplify distribution for the packer and processor of foods. This is 
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a group of wholesale grocers, chains, supermarkets, hotel, restaurant and bakery 
supply houses, operating through one buying and distributing source for its 
several hundred members. These long established individual organizations 
have the added advantage of combined warehousing and trucking facilities. 
They make it easier for the packer or processor to make one cash sale in volume, 
with a consequent saving of time and manpower. 

Associated Food Factors can make one purchase, preferably in-carload lots, 
for all its members—pay cash for it against warehouse receipts or bill of lading— 
and distribute it to its members with maximum efficiency and minimum cost. 
This concern offers an important and convenient avenue of distribution for the 
East to the large and small packer alike, not only for staple items of food, but 
for the introduction of any new or unusual food item. Being alert, progressive 
and independently minded—they help to simplify the introduction of new items. 
That manufacturers recognize the value of this distribution is proven by the 
recent rapid growth of the Association. : 

Par. 8. Through the use of the foregoing statements and repre- 
sentations, and others similar thereto, respondents Philip Francis 
Barr and Sylvia Barr have represented, among other things, the 
following: 

(a) That Associated Food Factors, located in New York City, 
offers many advantages to simplify distribution for the packer and 
processor of foods; 

(6) That Associated Food Factors is located or maintains execu- 
tive offices at 401 Broadway, New York, N. Y.; 

(c) That Associated Food Factors is a group of over 250 top whole- 
salers and chain grocers, supermarkets, hotel, restaurant, and bakery 
supply houses operating through one buying and distributing source 
for its several hundred members; 

(d) That the membership of Associated Food Factors consists of 
a group of long-established individual organizations. 

Par. 9. In truth and in fact, respondents’ activities conducted under 
the trade name of Associated Food Factors are not for the advantage 
of packers and processors of food, but such activities are conducted 
for the sole benefit and advantage of the respondents. Neither As- 
sociated Food Factors nor its executive offices are located at 401 
Broadway, but they are located and maintained at 105 Hudson Street, 
New York, N. Y., the same location as the respondents’ brokerage 
business, namely, Philip Barr & Co., Inc. The Broadway address was 
and is used for the purpose of deceiving canners and packers, by pre- 
venting them from knowing or suspecting that respondents Philip 
Francis Barr and Sylvia Barr are the sole owners of the business 
carried on under the trade name of Associated Food Factors and are 
directing its purchasing, sales, and distribution policies and operating 
said business in connection with their brokerage business. The busi- 
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ness carried on under the trade name of Associated Food Factors is 
not a group of over 250 top wholesalers and chain grocers, super- 
markets, hotel, restaurant, and bakery supply houses operating 
through one buying and distributing source for its several hundred 
members. In fact it has no bona fide members at all, but said busi- 
ness was established in 1942 with respondents Philip Francis Barr 
and Sylvia Barr as the sole owners, and it was and is operated for 
their own advantage in connection with their brokerage firm, Philip 
Barr & Co., Inc. Contrary to the representations of respondents 
Philip Francis Barr and Sylvia Barr, Associated Food Factors’ mem- 
bership is not composed of a single bona fide long-established individ- — 
ual organization. 

The Commission therefore finds that the aforesaid representations 
of respondents Philip Francis Barr and Sylvia Barr concerning the 
nature and effectiveness of their business conducted under the trade 
name of Associated Food Factors have been and are false, misleading 
and deceptive. . 

Par. 10. The use by respondents Philip Francis Barr and Sylvia 
Barr of the foregoing false, misleading, and deceptive statements 
and representations, disseminated as aforesaid, has had, and now has, 
the capacity and tendency to mislead and deceive, and does mislead 
and deceive, a substantial number of canners and packers, as well as 
the purchasing public, into the mistaken and erroneous belief that 
such statements and representations are true, and have induced, and 
now induce, a substantial number of canners and packers, as well as 
the purchasing public, because of such mistaken and erroneous belief, 
to sell to and purchase from the respondents such food products as 
they distribute in commerce in the conduct of their business operations. 


CONCLUSION 


The receipt and acceptance, by the respondents herein, of com- 
missions, brokerage fees, or other compensation, or allowances or 
discounts in lieu thereof, under the circumstances and in the manner 
set forth in paragraphs 4 and 5 hereof, constitute violations by each 
and all of said respondents of subsection (c) of section 2 of the Clay- 
ton Act, as amended; and the acts and practices of the respondents 
Philip Francis Barr and Sylvia Barr, as found in paragraphs 2, 6, 
7, 8, and 9, inclusive, in addition, are to the prejudice and injury of 
the public and constitute unfair and deceptive acts and practices in 
commerce within the intent and meaning of section 5 of the Federal 
Trade Commission Act. ° 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ substi- 
tute answer thereto, in which answer the respondents, for the purposes 
of the proceeding, admitted all of the material allegations of fact set 
forth in the complaint and waived all intervening procedure and 
further hearings as to said facts, and certain testimony and other 
evidence introduced before a trial examiner of the Commission there- 
tofore duly designated by it, and the trial examiner’s recommended 
- decision and exceptions thereto; and the Commission, having disposed 
of the exceptions to the trial examiner’s recommended decision and 
having made its findings as to the facts and its conclusion that the 
respondents, Philip Barr & Co., Inc., a corporation, and Philip Fran- 
cis Barr and Sylvia Barr, individually and as officers of said corpora- 
tion, have violated the provisions of subsection (c) of section 2 of an 
act of Congress entitled “An act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” ap- 
proved October 15, 1914 (the Clayton Act), as amended by the Rob- 
inson-Patman Act, approved June 19, 1936 (15 U. S. C., sec. 18), 
and its conclusion that the respondents Philip Francis Barr and 
Sylvia Barr have, in addition, violated the provisions of section 5 of 
the Federal Trade Commission Act: 

It is ordered, That the respondents, Philip Barr & Co., Inc, a 
corporation, and its officers, and Philip Francis Barr and Sylvia Barr, 
individually and as officers of said corporation and trading as Associ- 
ated Food Factors and as S. Richter Co., or trading under any other 
name or trade designation, and said terete ireseee respective agents, 
representatives, and employees, directly or through any corporate or 
other device, in connection with the purchase of food products or 
other merchandise in commerce, as “commerce” is defined in the Clay- 
ton Act, do forthwith cease and desist from: 

Receiving or accepting from any seller, directly or indirectly, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon or in connection with 
any purchase made for any of said respondents’ own accounts. 

It is further ordered, That the respondents, Philip Francis Barr and 
Sylvia Barr, individually and trading as Associated Food Factors, 
or trading under any other name or trade designation, and said re- 
spondent agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering to pur- 
chase, purchase, offering for sale, sale or distribution in commerce, as 


PHILIP BARR & CO., INC., ET AL. 983 
967 Order 


“commerce” is defined in the Federal Trade Commission Act, of food 
products or other merchandise, do forthwith cease and desist from: 

(1) Representing, directly or by implication, that said respondents’ 
individual firm is an organization composed of a group of wholesalers 
and chain grocers, super markets, hotel, restaurant, and bakery supply 
houses, or any other concerns; or that such firm operates through one 
buying or distributing source for any group of business establishments. 

(2) Representing, directly or by implication, that said respondents’ 
individual firm offers to packers or processors of food products, or of 
any other commodities, any distributional advantages which may re- 
sult from sales to buying groups. 

(3) Using in advertising, on stationery, or elsewhere, any false 
address or feigned signature, or otherwise misrepresenting the address, 
status or identity of said respondents’ business, for the purpose or 
with the effect of deceiving packers or processors of food products or 

others with whom such respondents deal. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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In roe Marrer or 


LEO LICHTENSTEIN ET AL. TRADING AS HARLICH MAN- 
UFACTURING CO. AND LOOMIS MANUFACTURING CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


\ 


Docket 4879. Complaint, Nov. 18, 1943 *—Decision, June 30, 1950 


Where three individuals engaged in the interstate sale and distribution of a 
variety of push cards and punch boards, which ranged in size from 10 to 100 
disks, and from 50 to 10,000 holes, respectively, were arranged with and 
without depictions of specific articles of merchandise and instructions, blank 

spaces therefor, or cut-outs, or made to order, and were designed for use 
by retail dealers in the sale and distribution of merchanidise to the public 
through schemes whereby the purchasers who selected by chance certain 
numbers or legends concealed in the card or board, became entitled to desig- 
nated articles of merchandise at no additional cost, and others received 
nothing further for their money other than the privilege of making a play, 
or, in some cases, merchandise of much less value than that above referred 
to— 

(a) Sold and distributed such push cards and punch boards to manufacturers, 
jobbers, and wholesale dealers in candy,. cigarettes, cigarette lighters, cig- 
arette chests, knives, novelties, and other articles of merchandise, who made 
up assortments thereof, and sold them to retailers, by whom they were 
exposed and sold to the purchasing public in accordance with the aforesaid 
sales plan; and 

Where said individuals, engaged also in selling and distributing to dealers cig- 
arette chests or boxes, including assortments packed for use of a similar 
lottery scheme in sales to the purchasing public, typical assortment con- 
sisting of a chest and cigarettes, and a punch board for use in sale and dis- 
tribution thereof under a plan whereby the purchaser who secured by chance 
a certain number received the chest packed with cigarettes, and other speci- _ 
fied numbers entitled the purchasers to a package of cigarettes, the value of 
which exceeded the five cents paid, others receiving nothing for their money— 

(b) Sold such assortments thus packed and assembled to dealers and retailers, 
by whom they were directly or indirectly exposed and sold to the purchas- 
ing public through the use of said punch boards and in accordance with 
the aforesaid sales plan; and 

Thereby supplied to and placed in the hands of others, through such assort- 
ments as above described and through those assembled by the purchasers of 
their punch boards and push cards, the means of conducting lotteries, gift 
enterprises, or games of chance in the sale and distribution of their mer- 


chandise, contrary to an established public policy of the United States 
Government ; 


1 Amended. 
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With the result that members of the purchasing public, by reason of the element ° 
of chance involved in such merchandising, were induced to deal with re- 
tailers who used such lottery devices; many retailers were thereby induced 
to deal or trade with suppliers who sold their product together with such 
devices ; competitors of such retailers were faced with the alternatives of 
using such sale of their merchandise or suffering the loss of substantial 
trade; competitors of suppliers who did not use such devices often had sales 
diverted to those who did; and gambling was taught and encouraged thereby : 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the injury and prejudice of the public and constituted unfair methods of 
competition in commerce and unfair acts and practices therein. 


Before Mr. John W. Addison and Mr. James A. Purcell, trial ex- 
aminers. 

Mr. J.W. Brookfield, Jr., for the Commission. 

Mr. George M. Glassgold and Mr. James A. Murray, Jr., of Wash- 
ington, D. C., for respondents. 


AMENDED CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Leo Lichtenstein, 
Libbie Lichtenstein, and Byron J. Lichtenstein, individually and trad- 
ing as Harlich Manufacturing Co. and Loomis Manufacturing Co., 
hereinafter referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the interest of the public, hereby 
issues its amended complaint stating its charges in that respect as 


follows: 
COUNT I 


~ ParacrarH 1. Respondents Leo Lichtenstein, Libbie Lichtenstein, 
and Byron J. Lichtenstein, are individuals doing business as copart- 
ners under the name of Harlich Manufacturing Co., with their prin- 
cipal office and place of business located at 1401-1417 West Jackson 
Boulevard, Chicago, Ill. Respondents are now and for some time 
last past have been engaged in the manufacture of devices commonly 
known as push cards and punch boards, and in the sale and distribu- 
tion of said merchandise to manufacturers of, and in the sale and 
distribution of said merchandise to manufacturers of, and dealers in, 
various other articles of merchandise in commerce between and among 
the various States of the United States, and in the District of 
Columbia. 
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’ Respondents cause and have caused said devices, when sold, to be 
transported from their aforesaid place of business to purchasers 
thereof in various States of the United States other than the State of 
Illinois and in the District of Columbia, at their respective points of 
location. .There is now and has been for some time last past a course 
of trade in such push-card and punch board devices by said respond- 
ents in commerce between and among the various States of the United 
States, and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, respondents sell and distribute, and have sold 
and distributed, to said manufacturers and dealers push cards and 
punch boards so prepared and arranged as to involve games of chance, 
gift enterprises, or lottery schemes when used in making sales of mer- 
chandise to the consuming public. Respondents’ sell and distribute, 
and have sold and distributed, many kinds of said push cards and 
punch boards, but all of said devices involve the same chance or lottery 
features when used in connection with the sale or distribution of 
merchandise and vary only in detail. 

Many of said push cards and punch boards have printed on the 
faces thereof certain legends or instructions that explain the manner 
in which said devices are to be used or may be used in the sale or 
distribution of various specified articles of merchandise. The prices 
of the sales on said push cards and punch boards vary in accordance 
with the individual device. Each purchaser is entitled to one punch 
or push from the push card or punch board, and when a push or punch 
is made a disc or printed slip is separated from the push card or 
punch board and a number is disclosed. The numbers are effectively 
concealed from the purchasers and prospective purchasers until a 
selection has been made and the push or punch completed. Certain 
specified numbers entitle purchasers to designated articles of mer- 
chandise. Persons securing lucky or winning numbers receive articles 
of merchandise without additional cost at prices which are much less 
than the normal retail price of said articles of merchandise. Persons 
who do not secure such lucky or winning numbers receive nothing 
for their money other than the privilege of making a push or punch 
from said card or board. The articles of merchandise are thus dis- 
tributed to the consuming or purchasing public wholly by lot or 
chance. 

Others of said push card and punch board devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. 
On those push cards and punch boards the purchasers thereof place 
instructions or legends which have the same import and meaning as 
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the instructions or legends placed by the respondents on said push 
card and punch board devices first hereinabove described. The only 
use to be made of said push card and punch board devices, and the 
only manner in which they are used, by the ultimate purchasers thereof, 
is in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance as hereinabove alleged. 

Par. 3. Many persons, firms, and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States and in the 
District of Columbia, purchase and have purchased. respondents’ said 
push card and punch board devices, and pack and assemble, and have 
packed and assembled, assortments comprised of various articles of 
merchandise together with said push cards and punch board devices. 
Retail dealers who have purchased said assortments either directly or 
indirectly have exposed the same to the purchasing public and have 
sold or distributed said articles of merchandise by means of said push 
cards and punch boards in accordance with the sales plan as described 
in paragraph 2 hereof. Because of the element of chance involved 
in connection with the sale and distribution of said merchandise by 
means of said push cards and punch boards, many members of the 
purchasing public have been induced to trade or deal with retail 
dealers selling or distributing said merchandise by means thereof. 
As a result thereof many retail dealers have been induced to deal with 
or trade with manufacturers, wholesale dealers, and jobbers who sell 
and distribute said merchandise together with said devices. Said 
persons, firms, or corporations have many competitors who sell or dis- 
tribute like or similar articles of merchandise in commerce between 
and among the various States of the United States and in the District of 
Columbia. Said competitors are faced with the alternative of descend- 
ing to the use of said push card and punch board devices or other 
similar devices which they are under a powerful moral compulsion not 
to use in connection with the sale or distribution of their merchandise, 
or to suffer the loss of substantial trade. Said competitors do not sell 
or distribute their merchandise by means of push card or punch board 
devices or similar devices because of the element of chance or lottery 
features involved therein, and because such practices are contrary to 
the public policy of the Government of the United States and in vio- 
lation of criminal laws, and such competitors refrain from supplying 
to, or placing in the hands of, others push card or punch board devices, 
or any other similar devices which are to be used, or which may be 
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used in connection with the sale or distribution of the merchandise 
of such competitors to the general public by means of a lottery or 
chance. As a result thereof, substantial trade has been unfairly di- 
verted to said persons, firms, and corporations from said competitors 
in said commerce, who do not sell or use such devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a prac- 
tice of the sort which is contrary to an established public policy of 
the Government of the United States and in violation of criminal laws, 
and constitutes unfair methods of competition and unfair acts and 
practices in said commerce. 

The sale or distribution of said push cards and punchboard devices 
by respondents as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance 
or gift enterprise in the sale or distribution of their merchandise. 
The respondents thus supply to, and place in the hands of, said persons, 
firms, and corporations the means of, and instrumentalities for, en- 
gaging in unfair methods of competition and unfair acts and prac- 
tices within the intent and meaning of the Federal Trade Commission 
Act. 

Par. 5. The aforesaid acts and practices of respondents as herein- 
above alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


COUNT II 


ParacrapH 1. Respondents Leo Lichtenstein, Libbie Lichtenstein, 
and Byron J. Lichtenstein are individuals trading as copartners un- 
der the names of Loomis Manufacturing Co. and Harlich Manufactur- 
ing Co., with their principal office and place of business located at 1417 
West Jackson Boulevard, Chicago, Il]. Respondents are now and for 
more than 6 months last past have been engaged in the sale and dis- 
tribution of cigarette chests or boxes to dealers. Respondents cause 
and have caused their said cigarette chests, when sold, to be shipped or 
transported from their aforesaid place of business in the State of 
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Illinois to purchasers thereof at their respective points of location in 
various other States of the United States and in the District of Colum- 
_ bia. There is now and for more than 6 months last past has been a 
course of trade by said respondents to purchase cigarette chests in 
commerce between and among the various States of the United States 
and in the District of @élambia: 

In the course and conduct of their business, respondents are and have 
been in competition with other individuals and with firms and cor- 
porations engaged in the sale and distribution of like or similar prod- 
ucts in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described 
in paragraph 1 hereof, respondents sell and have sold to dealers cer- 
tain assortments of said chests so packed and assembled as to involve 
the use of a game of chance, gift enterprise, or lottery scheme when 
said chests are sold and distributed to the purchasing public. One 
of said assortments is sold or distributed to the purchasing public in 
the following manner. This assortment consists of a punchboard and 
one of the treasure chests. Appearing on the face of the punchboard 
is the following legend: 


(Picture Treasure Chest in Rich Pig Grain 
of 2 — Packed with 550 Cigarettes — 
Chests) Number 100 Receives 

Treasure Chest Packed 
Ideal Chest With 550 Cigarettes 
for Hosiery, Numbers 125-135-145-155-225- 5¢ 
Handkerchiefs, 235-245-255-325-335-345-855- Per 
Gloves, 425-435-445 Hach Receive Sins 
Trinkets and 1 Package (20) Cigarettes 
CthermEticles: Numbers 525-535-545-555-625 


635-645-655-725-735-745-755 
Each Receive 
1 Package (20) Cigarettes 


Numbers 825-835-845 Each Receive 1 Package (20) Cigarettes 


Said treasure chest is distributed to the purchasing public by means 
_of said punch board in the following manner: Sales are 5 cents each 
and when a punch is made a number is disclosed. The numbers begin 
with 1 and continue to the number of punches there are on the board 
but the numbers are not arranged in numerical sequence and said 
numbers are arranged in 10 sections. The board bears a statement 
informing purchasers and prospective purchasers that a certain 
specified number entitles the purchaser thereof to receive one of the 
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cigarette chests packed with cigarettes and certain other specified 
numbers entitle the purchaser thereof to receive a package of ciga- 
rettes. A customer who does not qualify by obtaining one of the 
specified numbers receives nothing for his money. The cigarette chest 
and the packages of cigarettes are worth more than 5 cents each and 
the purchaser who obtains a number calling for the cigarette chest or 
a pack of cigarettes receives the same for 5 cents. The numbers are 
effectively concealed from purchasers and prospective purchasers until 
a punch or selection has been made and the particular punch separated 
from the board. The cigarette chest and cigarettes are thus distrib- 
uted to the purchasers of punches from the board wholly by lot or 
chance. 

The respondents furnish and have furnished various punch boards 
and gift assortments for use in the sale and distribution of their ciga- 
rette chests by means of a game of chance, gift enterprise, or lottery 
scheme. Such punch boards are similar to the one hereinbefore 
described and vary only in detail. 

Par. 3. Retail dealers who purchase respondents’ cigarette chests 
directly or indirectly expose and sell same to the purchasing public 
and place in the hands of others the means of conducting lotteries in 
the sale of their products in accordance with the sales plan hereinabove 
set forth. The use by the respondents of said sales plan or method in 
the sale of a cigarette chest and the sale of said cigarette chests by and 
through the use thereof and by the aid of said sales plan or method is a 
practice which is contrary to an established public policy of the 
Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public by the 
method or sales plan hereinabove set forth involves a game of chance 
or the sale of a chance to procure a cigarette chest at a price much less 
than the normal retail price thereof. Many persons, firms, and cor- 
porations who sell and distribute merchandise in competition with 
respondents as above alleged do not use said method or any method 
involving a game of chance, or the sale of a chance to win something 
by chance or by any other method which is contrary to public policy. 
Persons are attracted by said sales plans or methods employed by 
respondents in the sale and distribution of their merchandise and by 
the element of chance involved therein and are thereby induced to buy 
and sell respondent’s merchandise in preference to merchandise of 
said competitors of respondents who do not use the same or equivalent 
methods. 

The use of said methods by respondents because of said game of 
chance has a tendency and capacity to unfairly divert trade in com- 
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merce between and among the various States of the United States and 
in the District of Columbia to respondents from their said competitors 
who do not use the same or equivalent methods and as a result thereof 
substantial injury is being done and has been done by respondents to 
competition in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and of respond- 
ents’ competitors and constitute unfair methods of competition in com- 
merce and unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGs As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 18, 1948, issued and 
thereafter served upon the respondents named in the caption hereof 
its amended complaint in this proceeding, charging said respondents 
with the use of unfair methods of competition in commerce and un- 
fair acts and practices in commerce in violation of the provisions of 
that act. After the filing of the respondents’ answer, testimony, and 
other evidence in support of and in opposition to the allegations of 
the amended complaint were introduced before a trial examiner of the 
Commission theretofore designated by it, and such testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, this proceeding regularly came on for final hear- 
ing before the Commission upon the amended complaint, the respond- 
ents’ answer thereto, the testimony and other evidence, the trial exam- 
iner’s recommended decision and exceptions thereto filed on behalf of 
the respondents, and briefs and oral argument of counsel and the Com- 
mission, having disposed of the respondents’ exceptions to the recom- 
mended decision and having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the in- 
terest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondents, Leo Lichtenstein, Libbie Lichten- 
stein, and Byron J. Lichtenstein are individuals trading and doing 
business as copartners under the names of Loomis Manufacturing 
Co. and Harlich Manufacturing Co., with their principal office and 
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place of business located at 1401-1417 West Jackson Boulevard, in 
the city of Chicago, State of Illinois. ; 

Par. 2. Trading under the name of Harlich Manufacturing Co., the 
respondents are now, and for a number of years last past they have _ 
been, engaged in the manufacture of devices commonly known as 
punch boards and push cards, and in the sale and distribution of said 
devices to manufacturers of and dealers in various other articles of 
merchandise. The respondents cause and have caused said devices, 
when sold, to be transported from their place of business in the State 
of Illinois to purchasers thereof at their respective points of location 
in the various States of the United States other than Illinois and 
in the District of Columbia. There is now and at all times mentioned 
herein there has been a regular course of trade in such devices by the 
respondents in commerce between and_among the various States of 
the United States and in the District of Columbia. 

Par. 3. Among the various types of punch boards and push cards 
manufactured and sold by the respondents, as aforesaid, are many 
which are designed for use by retail dealers in the sale and distribu- 
tion of merchandise to the public by means of a game of chance, gift 
enterprise, or lottery scheme. These boards and cards vary in detail, 
but all of them involve the same general principle. The punch boards 
contain a certain number of holes in which are placed slips of paper 
bearing different numbers or legends. These slips of paper are effec- 
tively concealed from view. Persons desiring to “play” the board 
pay to the operator thereof a designated sum, and thus become entitled 
to punch the board and to remove therefrom one of the slips of paper. 
Certain specified numbers or legends on the slips entitle purchasers 
to designated articles of merchandise without additional cost. Pur- 
chasers who do not punch a lucky or winning number receive nothing 
for their money other than the privilege of playing the board, or in 
some cases, merchandise which is of much less value than that which 
would be received if lucky numbers were punched. The articles of 
merchandise are thus distributed to the public wholly by lot or chance. 
On some of the boards, the amount to be paid for the privilege of mak- 
ing the punch is also determined by chance. 

The push cards are operated in substantially the same manner ex- 
cept that instead of having holes, the cards usually have perforated 
discs which contain the numbers or legends. As in the case of the 
boards, the numbers or legends are effectively concealed from the pur- 
chaser of the chance until after the punch has been made and the dise 
separated from the card. The punch boards range in size from 50 
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holes to 10,000 holes, while the push cards usually are much smaller, 
ranging in size from 10 discs to 100 discs. 

Par. 4. Many of the punch boards and push cards bear picturiza- 
tions and descriptions of certain articles of merchandise such as candy, 
cigarettes, cigarette lighters, cigarette chests, etc., as well as instruc- 
tions which explain the operation of the device aha the prizes to be 
awarded to those obtaining the lucky numbers. 

Others have no pictures or instructions thereon, but have blank 
spaces in which the purchaser of the devices may insert his own in- 
structions and a statement of the merchandise to be awarded as prizes. 

Some of the punch boards are known as “cut out” boards, which 
means that the board contains a large hole or depression in which may 
be exhibited a sample of the merchandise offered by the dealer. 

Many of the boards and cards sold by the respondents are made to 
order to meet the requirements of the particular purchaser. 

Except in the case of so-called money boards used solely for gam- 
bling, the only use to be made of said punchboard and push card 
devices and the only manner in which they are used by the ultimate 
purchaser thereof is in combination with other merchandise so as to 
enable said ultimate purchaser to sell or distribute the other merchan- | 
dise by means of lot or chance. 

Par. 5. Manufacturers, jobbers, and wholesale dealers in: various 
articles of merchandise in commerce, such as candy, cigarettes, cig- 
arette lighters, cigarette chests, knives, novelties, and other articles, 
purchase the respondents’ punchboards and push cards and make up 
assortments consisting of various articles of merchandise and a board 
or card and sell their merchandise so packed and assembled to retail 
dealers for resale to the public. 

Par. 6. In addition to manufacturing and selling punchboards and 
push cards as separate items, as herein described, the respondents, trad- 
ing as Loomis Manufacturing Co. and as Harlich Manufacturing Co. 
for a number of years have been engaged also in the sale and distribu- 
tion of cigarette chests or boxes to dealers. The respondents have 
caused their said cigarette chests, when sold, to be shipped or trans- 
ported from their place of business in the State of Illinois to pur- 
chasers thereof at their respective points of location in various other 
States of the United States and in the District of Columbia. At all 
times mentioned herein there has been a regular course of trade by 
the respondents in such cigarette chests or boxes in commerce between 
and among the various States of the United States and in the District 


of Columbia. 
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In connection with this phase of the respondents’ business, it has 
been their practice to sell to dealers certain assortments of their cig- 
arette chests or boxes so packed and assembled as to involve the use 
of a game of chance, gift enterprise, or lottery scheme when said chests 
are sold and distributed to the purchasing public. One of such assort- 
ments has been sold or distributed to the purchasing public in the 
following manner. Said assortment has consisted of a punchboard 
and one of the chests. Appearing on the face of the punchboard was 
the following legend: 


(Picture Treasure Chest in Rich Pig Grain 
of two —Packed with 550 Cigarettes— 
chests) Number 100 Receives 

Treasure Chest Packed 
Ideal Chest With 550 Cigarettes 5¢ 
for Hosiery, Numbers 125-135-145-155-225 Per 
Handkerchiefs, 235-245-255-325-335-345-355 Sale 
Gloves, 425-435-445 Each Receive 
Trinkets and 1 Package (20) Cigarettes 


other; articles. Numbers 525-535-545-555-625 


635-645-655—725-735-145-755 
Hach Receive 
1 Package (20) Cigarettes 


Numbers 825-835-845 Hach Receive 1 Package (20) Cigarettes 


In such an assortment the plan was for the chest to be distributed to 
the purchasing public by means of said punch board in accordance 
with the above legend in the following manner. Sales were 5 cents 
each, and when a punch was made a number was disclosed. The num- 
bers began with 1 and continued to the number of punches there were 
on the board, but the numbers were not arranged in numerical sequence 
and said numbers were arranged in 10 sections. The board bore a 
statement informing purchasers and prospective purchasers that a 
certain specified number entitled the purchaser thereof to receive one 
of the cigarette chests packed with cigarettes and certain other 
specified numbers entitled the purchasers thereof to receive a package 
of cigarettes. A customer who did not qualify by obtaining one of the 
specified numbers received nothing for his money. The cigarette chest 
and the packages of cigarettes were worth more than 5 cents each, 
and the purchaser who obtained a number calling for the cigarette 
chest or a pack of cigarettes received the same for 5 cents. The num- 
bers were effectively concealed from the purchasers and prospective 
purchasers until a punch or selection had been made and the particular 
punch separated from the board. The cigarette chest and: cigarettes 
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were thus distributed to the purchasers of punches from the board 
wholly by lot or chance. 

The respondents have furnished various punch boards and gift 
assortments for use in the sale and distribution of their cigarette chests 
by means of a game of chance, gift enterprise, or lottery scheme. 
Such punch boards were similar to the one hereinabove described and 
varied only in detail. 

Par. 7. Retail dealers who have purchased the assortments of mer- 
chandise herein referred to, both those packed and assembled by the 
respondents and those packed and assembled by the purchasers of the 
respondents’ punch boards and push cards as separate items, have 
directly or indirectly exposed and sold said merchandise to the pur- 
chasing public by the use of the punch boards and push’ cards in 
accordance with the aforesaid sales plan. Thus, both in the sale of 
their cigarette chests or boxes packed and assembled by the respond- 
ents as hereinabove described and in the sale of their punch boards 
and push cards as separate items, the respondents have supplied to 
and placed in the hands of others the means of conducting lotteries, 
gift enterprises or games of chance in the sale and distribution of their 
merchandise. , 

Par. 8. Because of the element of chance involved in the purchase 
of merchandise by means of punch boards and push cards, members of 
the purchasing public have been induced to trade or deal with retail 
dealers selling or distributing their merchandise through the use of 
such devices. As a result, many retail dealers have been induced to 
deal or trade with manufacturers, wholesale dealers and jobbers who 
sell and distribute their products together with said punch board and 
push card devices. . 

Such retail dealers have competitors who sell or distribute like or 
similar articles of merchandise. Said competitors are faced with the 
alternative of also using punch boards and push cards and other 
similar devices in connection with the sale and distribution of their 
merchandise or suffering the loss of substantial trade. 

Manufacturers, wholesale dealers, and jobbers who use punch 
boards, push cards and similar devices in connection with the sale 
of their merchandise to retailers also have competitors who do not use 
such devices. Such manufacturers, wholesalers, and jobbers who do 
not use lottery devices in promoting the sale of their merchandise 
often have their sales and potential sales diverted to those who do use 
these devices. 

Par. 9. The sale of merchandise to the purchasing public through 
the use or by means of punch boards and push cards in the manner 
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above described involves a game of chance or the sale of a chance to 
procure articles of merchandise at prices much less than the normal 
retail price thereof and teaches and encourages gambling, all to the 
prejudice of the public. The use of said sales plan or method in the 
sale of merchandise, and the sale of merchandise by and through the 
use thereof, and by the aid of said sales plan or method, is a practice 
which is contrary to an established policy of the Government of the 
United States. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair methods 
of competition in commerce and unfair acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, the respondents’ 
answer thereto, testimony and other evidence in support of and in 
cpposition to the allegations of the amended complaint introduced 
before a trial examiner of the Commission theretofore duly designated 
by it, the trial examiner’s recommended decision, and briefs and oral 
argument of counsel, and the Commission having made its findings 
as to the facts and its conclusion that the respondents have violated 
the provisions of the Federal Trade Commission Act: 

It is ordered, 'That the respondents, Leo Lichtenstein, Libbie Lich- 
tenstein, and Byron J. Lichtenstein, individually and trading as Har- 
lich Manufacturing Co. and as Loomis Manufacturing Co., or trading 
under any other name or trade designation, and said respondents’ 
agents, representatives, and employees, directly or through any cor- 
porate or other device, do forthwith cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, punchboards, pushcards, or other 
lottery devices, which are to be used, or may be used, in the sale or dis- 
tribution of merchandise to the public by means of a game of chance, 
gift enterprise, or lottery scheme. 

It 1s further ordered, 'That said respondents and their agents, rep- 
resentatives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution 
in commerce, as “commerce” is defined in the Federal Trade Commis- 


HARLICH MANUFACTURING ©0., ETC. 997 
984 Order 


sion Act, of cigarette chests or boxes, or other articles of merchandise, 
do forthwith cease and desist from: 

1. Supplying té or placing in the hands of others punchboards, 
pushcards, or other lottery devices, either with assortments of cig- 
arette chests or boxes or other merchandise, or separately, which said 
punchboards, pusheards, or other lottery devices, are to be used, or 
may be used, in selling or distributing such cigarette chests or boxes 
cr other merchandise to the public. 

2. Selling or distributing cigarette chests or boxes, or other articles. 
of merchandise, so packed or assembled that sales thereof to the public 
are to be made or, due to the manner in which such merchandise is 
packed or assembled at the time it is sold by the respondents, may be 
made by means of a game of chance, gift enterprise, or lottery scheme. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with this order. 

Commissioner Mason concurring in the findings as to the facts and 
conclusion, but not concurring in the form of order to cease and desist, 
for the reasons stated in his opinion concurring in part and dissenting 
in part in docket 5203—Worthmore Sales Co.* 


1See ante, at p. 622 et sea. 
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In THE MATTER OF 


UNITED STATES RUBBER CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSECTION (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 
1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 19386 


Docket 4972. Complaint, May 28, 1943—Decision, June 30, 1950 


Where the largest single manufacturer of waterproof rubber footwear and, 
prior to its discontinuance of said line in 1942, of canvas footwear, in the 
United States, engaged in the interstate sale and distribution of such prod- 
ucts to jobbers or wholesalers, aational and regional and local retail chain 
store organizations, mail order houses and single retail store customers, 
selling its first grade products under its advertised and unadvertised brands 
through its numerous branch warehouses and sales agencies to single retail 
stores and local chains, and also under customers’ private labels or special 
brands to mail order houses and national and regional chain stores; 

In selling to retailers, many of which were engaged in competition with one 
another and with customers of its competitors in different trade areas, its 
said products of first grade and quality—other than its ‘U. S.” and “U. S. 
Specialities Line” of waterproof footwear and its “Kedettes” and “Kedsman” 
canvas footwear, which it sold to all customers at uniform prices—under a 
discount schedule under which its advertised and nonadvertised brands 
were sold to retailers through its branch store system at list prices or at 
one of several discounts which ranged from 3 to 18 percent and 5 percent 
off list, depending upon the method and conditions of sale in each separate 
transaction, and under which its private brand footwear was sold to na- 
tional stores and mail crder houses at prices equivalent to 18 percent off 
list— 

Discriminated in price through certain price differences thus brought about in 
the sale of its advertised and unadvertised brands of footwear to retailers 
under said branch store system, which exceeded differences in cost of man- 
ufacture, sale, and delivery by amounts ranging from $0.0047 to $0.0480 
per dollar of gross sales in the case of certain of said discounts; 

Effect of which discriminations in price had been or might be substantially to 
lessen competition in the line of commerce in which said corporation and 
its competitors were engaged and to injure, destroy, or prevent competition 
in the sale and distribution of rubber and canvas footwear between its 
purchasers who received the benefits of such discriminations and competing 
purchasers who did not; 

Held, That such acts and practices under the circumstances set forth, were 
violative of subsection (a) of the Clayton Act as amended. 


In said proceeding in which exhaustive cost studies disclosed that certain of 
respondent’s price differences, including those between the prices on private 
brand footwear sold to national chains and mail order houses, and the prices 
on advertised and unadvertised brands sold to other retailers through its 
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branch store systems, were justified by differences in cost of manufacture, 
sale, and delivery, and that certain of the other price differences were not 
so justified in that they exceeded the differences in the cost of manufacture, 
sale, and delivery by amounts ranging from $0.0064, $0.0047, and $0.0092, 
per dollar of gross sales, up to amounts ranging from $0.0424 to $0.0480; 
the Commission was of the opinion that such unjustified price differences 
as those first set forth, which were less than 1 cent per dollar of gross 
sales, were de minimis and would not warrant the issuance of an order 
were it not for the other substantial amounts by which the differences 
in costs failed to justify the differences in prices. 


In said proceeding in which respondent, in selling its unadvertised second 
grade and quality footwear, both rubber and canvas, effected a discount 
to chain stores and mail order houses of approximately 15 percent from 
the gross price by way of net prices which reflected such a discount on said 
products of like grade and quality, no cost studies or order were made 
with respect thereto, it appearing that production and sale of said products 
were discontinued in December 1941. 


Before Ur. Farl J. Kolb, trial examiner. 
Mr. James I. Rooney and Mr. James 8. Kelaher for the Commission. 
Arthur, Dry & Dole, of New York City, for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, has vio- 
lated and is now violating the provisions of subsection (a) of section 
2 of the Clayton Act (U.S.C. A. title 15, sec. 13), as amended by the 
Robinson-Patman Act approved June 19, 1936, hereby issues its com- 
plaint against the said respondent, stating its charges as follows: 

ParaGrapPyH 1. Respondent, United States Rubber Co., is a Delaware 
corporation with its principal office and place of business located at 
1790 Broadway, New York City. 

Par. 2. Respondent is now and has been for many years last past 
engaged in the manufacture, sale, and distribution of numerous rub- 
ber products, including rubber and canvas footwear. Respondent 
through its wholly owned subsidiary, United States Rubber Products, 
Inc., and since said subsidiary’s dissolution on January 1, 1939, 
through its Rubber Footwear Division, is now and has been since 
June 19, 1936, engaged in the business of manufacturing, selling and 
distributing rubber and canvas footwear which it sells to jobbers or 
wholesalers, national retail chain organizations, mail-order houses, 
and other retail customers. Respondent has annual dollar sales of 
rubber and canvas footwear of approximately $20,000,000 and it is the 
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largest single factor in the rubber and canvas footwear industry. Re- 
spondent has factories located at Naugatuck, Conn., and Mishawaka, 
Ind., and maintains branches and warehouses functioning as sales 
agencies in 24 of the principal cities throughout the various States 
of the United States. 

Respondent causes said rubber and canvas footwear, when sold, to 
be transported from the place of manufacture within said States of 
Connecticut and Indiana to the purchasers thereof located in States 
other than the States of Connecticut and Indiana, and there is and has 
been at all times herein mentioned a continuous current of trade and 
commerce in said products across State lines between respondent’s fac- 
tories or warehouses and the purchasers of such products. Said prod- 
ucts are sold and distributed for use, consumption, and resale within 
the various States of the United States and the District of Columbia. 

Par. 3. In the course and conduct of its business as aforesaid, re- 
spondent is now and during the time herein mentioned has been, in 
substantial competition with other corporations engaged in the busi- 
ness of manufacturing and selling rubber and canvas footwear in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Many of respondent’s retail customers are competitively engaged 
with each other and with the customers of the respondent’s competi- 
tors in the resale of said products within the several trade areas in 
which the respondent’s said customers respectively offer for sale and 
sell the said products purchased from respondent. 

Respondent’s first grade rubber footwear is made up of six nation- 
ally advertised brands: “United States Rubber Co.,” “United States 
Royal,” “Goodyear,” “Goodyear Glove,” and “Topnotch,” all manu- 
factured at its Naugatuck factory, its “Ball” brand, manufactured at 
its Mishawaka factory, and is unadvertised “Titan” and “American” 
brands and private brands or special specification products privately 
branded or carrying no brand, all manufactured in its. Naugatuck 
factory. Respondent’s nationally advertised brands are sold princi- 
pally to small retailers, although some of said brands are sold by its 
branches to department stores and small local chains designated by it 
as large retailers. Respondent’s “Titan” and “American” brands and 
private brands or special specification products are sold exclusively to 
large retail chains and mail-order houses. All of said first grade 
rubber footwear of respondent, regardless of the various brand names 
as above described, are of like grade and quality. Department stores 
and small local chain customers of respondent designated by it as 
Jarge retailers and mail-order houses and large chain customers desig- 
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nated by it as national accounts which purchase rubber footwear of 
respondent under the “Titan” or “American” brands or private brands 
or no brands resell such products in many parts of the United States 
in competition with other retail customers ot respondent selling re- 
spondent’s regular advertised brands. Such unadvertised brands or 
private brands or special specification products are of like grade and 
quality to respondent’s nationally advertised brands above described, 
which latter products are sold by respondent’s small retail customers 
in competition with said unadvertised brands or private brands or 
special specification products. 

Respondent’s second-grade rubber footwear is made up of its “Dry 
Shod” and “Woonsocket” brands sold principally to small retailers 
and its “Acme” brand sold principally to large retailers or national 
accounts. Such second-grade rubber footwear regardless of the brand 
name under which same is sold and regardless of the class or type of 
retailer to whom such products are sold is of like grade and quality 
and the various classes or respondent’s customer purchasers resell said 
products in competition with each other in many parts of the United 
States. 

Respondent’s first-grade canvas footwear is made up of its “Ked- 
ettes” brand, “United States Sport Shoes” brand, both of which are 
sold principally to small retailers, “Grips” and “Keds” brands sold 
both to small retailers and to department stores and small chain 
organizations designated by respondent as large retailers, and 
private brands or special specification products sold to large chain 
organizations and mail-order houses designated by respondent as 
national accounts. Such first-grade canvas footwear regardless of 
the brand name under which same is sold and regardless of the class 
or type of retailer to whom such products are sold, is of like grade 
and quality and the various classes of respondent’s customers pur- 
chasers resell said products in competition with each other in various 
parts of the United States. 

Respondent’s second-grade canvas footwear is made up of its 
“Sprinter’s” brand sold principally to small retailers and to depart- 
ment stores and small chain organizations designated by it as large 
retailers, and its “Crusader” brand sold both to small and large re- 
tailers and to national accounts. Such second-grade canvas foot- 
wear regardless of the brand name under which same is sold and 
regardless of the class or type of retailer to whom such products are 
sold, is of like grade and quality and the various classes of respond- 
ent’s customer purchasers resell said product in competition with each 
other in various parts of the United States. 
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Par, 4. Respondent in the course and conduct of its business as 
hereinbefore set forth has been since June 19, 1936, and now is, dis- 
criminating in price between different purchasers of its rubber and 
canvas footwear of like grade and quality by selling said products to 
some of its customers at higher prices than it sells such products of 
like grade and quality to other of its customers who are competitively | 
engaged one with the other in the resale of said products within the 
United States. 

Par. 5. The discriminations in price referred to in paragraph 4 
hereof have been effectuated through the use by respondent in its 
pricing plan of a schedule of discounts from list prices described in 
general terms as follows: 

Discounts allowed small retailers by respondent on sales of its 
advertised brands of both first- and second-grade rubber and canvas 
footwear are: 


Branch sales shipped 

Branch by factory 
sales and 
shipments 
(percent) Stock Makeup 
(percent) | (percent) 


On single shipments of— 


(Ll) MlLesstiiant44spairsi ps ie oes ag ee ee ee bh None None None 
(2) 4A =4.7 9 pal nga Sew ee yee eh ee se E 3 3 3 
Cs) 4S DUTS CP INOFG 24st |. oo. . Ce See te ee SS 3 3 8 


Thus a differential of 3 percent is allowed on single shipments in 
excess of 144 pairs packed in standard case lots and an extra 5 percent 
differential for makeup crders if shipped in lots of 480 pairs or more. 
“Makeup” orders are those placed far enough in advance to allow for 
orderly manufacture and shipment from factory to customer. 

Discounts allowed department stores and local chain organizations 
designated as large retailers for the same advertised brands of first- 
grade rubber and canvas footwear are— 


Branch Branch sales shipped Factory sales and 
sales and by factory shipments 
ship- 
ments— 
stock Stock Makeup Stock Makeup 
(percent) | (percent) | (percent) | (percent) | (percent) 


On single shipments of— 


(1) Less than 144 pairs_-..-..._..-.--_- 0 0 0 
(2). 144-479 pairs. = oe ee 3 3 3 3 3 
(8) 480 pairs or more....-.--_.__-_---_- 3 3 13 13 


To the extent, if any, that such large retailers purchase second-grade 
rubber and canvas footwear they are allowed by respondents the same 
discounts as allowed them on first-grade products. 


UNITED STATES RUBBER CO. 1003 
998 Complaint 


Discounts allowed by respondents to its national accounts on its un: 
advertised brands and no brand and special specification rubber and 
canvas footwear, all of which are first-grade products of like grade 
and quality to its first-grade advertised brands, are— 


Factory sales 

and shipments 
Stock Makeup 
: (percent) (percent) 
First-grade waterpoof and canvas: 


On individual shipments in standard ease lots of a 
kind, regardless of quantity, whether more or ‘ 
lessithanmd44 pairges: Ano Xf obey ee bh TP) 18 and 5 | 18 and 5 
Discounts allowed by respondent to its national accounts on its 


second-grade rubber and canvas footwear are— 


Factory sales 
and shipments 
Stock Makeup 
e (percent) (percent) 
Second-grade waterproof and canvas footwear: 


On individual shipments in standard case lots of a kind, 
regardless of quantity, whether more or less than 
14ao pairsz ISTO Es eet 2 Oe ee eee ee 17.7 17.7 


The discounts from list prices above described in general terms are 
more fully set forth in respondent’s sales policies for the year 1987, 
which were published and circulated by respondent to its retail trade 
in various general letters under, among others, the following titles: 

Water Proof Footwear—1937 Season. 

Rubber Footwear—1937 Season (Woonsocket Brand). 
Rubber Footwear—1937 Season (Dry Shod Pats 
Revision—Keds Sales Policy. 

Revision—Grips Sales Policy. 

Crusaders—Revised Prices Quantity Discount. 

Respondent’s discounts to its national accounts, above described, 
were not circulated in the form of published sales policies. 

The pricing policies of respondent as above described in general 
terms and as more particularly described in respondent’s published 
sales policies above referred to, have been continued in force by re- 
spondent with minor variations to date and such discounts as therein 
described and/or as later modified constitute the means by which re- 
spondent has been and now is discriminating in price as alleged in 
paragraph 4 hereof. 

The discounts above described do not include certain cash and early 
order discounts likewise allowed by respondent but said discounts are 
in addition thereto. ‘ 

Par. 6. The effect of such discrimination in price as set forth in 
paragraphs 4 and 5 hereof has been or may be substantially to lessen 
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competition in the line of commerce in which respondent and its 
competitors are engaged and may be to injure, destroy, or prevent 
competition in the sale and distribution of rubber and canvas foot- 
wear between those of respondent’s purchasers who receive the bene- 
fits of such discriminations and competing purchasers who do not 
receive the same benefits. 

Par. 7. The foregoing alleged acts and practices of said respondent 
as set forth herein constitute violations of the provisions of section 
2 (a) of the Clayton Act as amended by the Robinson- Patman Act, 
approved June 19, 1936 (U.S. C., title 15, sec. 18). 


Report, Frnpines as TO THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by the act of Congress approved June 19, 1936 (the 
Robinson-Patman Act), and by virtue of the authority vested in the 
Federal Trade Commission by the aforesaid act, the Federal Trade 
Commission, on May 28, 1943, issued and subsequently served its com- 
plaint in this proceeding on respondent, United States Rubber Com- 
pany, a corporation, charging it with violation of subsection (a) of 
section 2 of said Clayton Act as amended. After the issuance of the 
complaint and the filing of respondent’s answer thereto, a stipulation 
as to the facts, dated July 30, 1945, was entered into by and between 
W. T. Kelley, Chief Counsel for the Federal Trade Commission, and 
respondent, which provided, among other things, that subject to the 
approval of the Federal Trade Commission the statement of facts con- 
tained therein may be taken as the facts in this proceeding and in lieu 
of all testimony in support of and in opposition to the charges stated 
in the complaint and that the Commission may proceed upon such 
statement of facts to make its findings as to the facts (including in- 
ferences which may be drawn from said statement of facts) based 
thereon and enter its order disposing of this proceeding without the 
presentation of argument or the filing of briefs. Said stipulation as 
to the facts was subsequently modified by supplemental stipulations 
as to the facts dated March 1, 1947, and January 14, 1949, entered into 
by and between Everette MacIntyre, Chief, Division of Antimonopoly 
Trials, of the Federal Trade Commission, and respondent, which 
stipulations provided among other things that subject to the approval 
of the Federal Trade Commission the respective parties might adduce 
certain additional evidence, and a trial examiner was duly appointed 
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by the Commission for the purpose of receiving such additional evi- 
dence. Thereafter, on January 31, 1949, and additional supplemental 
stipulation as to the facts was entered into by and between Everette 
MacIntyre and respondent, in which it was stipulated and agreed 
that, subject to the approval of the Federal Trade Commission, if 
certain witnesses were called to testify they would testify as set forth 
therein. Respondent expressly waived the filing of a recommended 
decision by the trial examiner. Briefs of counsel in support of and 
in opposition to the allegations of the complaint were filed, respondent 
having requested and obtained permission to file same. 

Thereafter this proceeding came on for final consideration by the 
Commission on the complaint and answer, stipulations as to the facts 
(said stipulations having been approved by the Commission), and 
briefs of counsel; and the Commission, having duly considered the 
matter and being now fully advised in the premises, makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGraPyH 1. Respondent United States Rubber Co. is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New Jersey with its principal office and place of business 
located at 1230 Sixth Avenue in the city of New York, State of New 
York. 

Par. 2. The respondent is now, and has been since June 19, 1936, 
engaged in the business of manufacturing, selling, and distributing 
rubber products, including waterproof rubber footwear. From June 
19, 1936, to May 31, 1942, the respondent was also engaged in the 
business of manufacturing, selling and distributing canvas products, 
including canvas footwear. 

The respondent, through its rubber footwear division, since June 19, 
1936, has been selling and distributing the waterproof rubber foot- 
wear and, up to May 31, 1942, canvas footwear to jobbers or whole- 
salers, national and regional and local retail chain store organizations, 
mail order houses, and single retail store customers. The respondent, 
by volume of sales, is as to waterproof rubber footwear, and was, up 
to May 31, 1942, as to canvas footwear the largest single producer in 
the United States. It operates for the manufacture of waterproof 
rubber footwear, and operated up to May 31, 1942, for the manufac- 
ture of canvas footwear factories at Naugatuck, Conn., and Misha- 
waka, Ind. The respondent maintains and operates branch ware- 
houses and sales agencies for the sale and distribution of waterproof 
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footwear in 18 of the principal cities located throughout the United 
States, and up to May 31, 1942, maintained and operated similar 
branch warehouses and sales agencies for the sale and distribution of 
canvas footwear. 

Said respondent causes waterproof rubber footwear, and heretofore 
caused canvas footwear, when sold by it, to be transported from the 
place of manufacture within the said States of Connecticut and Indi- 
ana to purchasers thereof located in States other than the States of 
Connecticut and Indiana, and there is, and has been, at all times herein" 
mentioned, a continuous current of trade and commerce in said prod- 
ucts across State lines between respondent’s factories or warehouses 
and the purchasers of such products. Said products were and are 
sold, respectively, for use, consumption and resale within the various 
States of the United States and the District of Columbia. 

Par. 3. In the course and conduct of its business, as aforesaid, and 
during the time herein mentioned, the respondent was, and as to 
waterproof rubber footwear now is, in substantial competition with 
other corporations and firms engaged in the business of manufactur- 
ing and selling waterproof rubber footwear and canvas footwear in 
interstate commerce, and many of its retail customers are competitively 
engaged one with the other and with customers of the respondent’s 
competitors in the resale of waterproof rubber footwear and hereto- 
fore were as to canvas footwear, within the several trading areas in 
which respondent’s said customers respectively offer or offered for 
sale and sell or sold waterproof rubber footwear and canvas footwear 
purchased from the respondent. 

Since June 19, 1936, respondent has sold in interstate commerce 
first-grade waterproof rubber footwear and has advertised the same 
under the following brand names: “U. S.,” “Goodyear Glove,” “Beacon 
Falls Topnotch” and “Ball Band.” Said respondent has sold water- 
proof rubber footwear without advertising under the following brand 
names: “American” and “Titan.” Said respondent has also engaged 
in the business of manufacturing waterproof rubber footwear for cus- 
tomers under such customers’ private labels or special brands. 

Such advertised brands and unadvertised brands of waterproof rub- 
ber footwear are generally sold by the respondent to single retail store 
customers and local retail chain store customers and such waterproof 
rubber footwear bearing the private or-special brands of customers are 
sold by the respondent to mail order houses and national and regional 
retail chain store customers. 

All of said first grade and quality waterproof rubber footwear, re- 
gardless of the various brand names, is of like grade and quality. 
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Single retail store, retail chain store and mail order house customers 
of respondent, who purchase waterproof rubber footwear from the 
respondent under the “Titan” or “American” brands or private brands 
resell such products in many parts of the United States in competition 
with other retail customers of respondent selling respondent’s regular 
advertised brands. Such unadvertised brands, or private brands, are 
of like grade and quality to respondent’s nationally advertised brands 
heretofore described, which latter products are sold by respondent’s 
retail store customers in competition with said unadvertised brands 
or private brands. 

Such waterproof footwear of first grade and quality bearing the 
brand “U.S.” and sold as the “U. S. Specialtiés Line” of footwear is 
sold to all customers at uniform prices and is not subject to the dis- 
count schedule hereinafter set forth in the paragraph numbered 5. 

From June 19, 1936, to December 18, 1941, respondent sold, in inter- 
state commerce to retailers generally, articles known in the trade as 
waterproof rubber footwear of second grade and quality without ad- 
vertising under the following brands, among others, namely : “Woon- 
socket” and “Dry Shod.” Such second-grade waterproof rubber foot- 
wear, regardless of the brand name under which same was sold, and 
regardless of the class or type of retailer to whom such products were 
sold, was of like grade and quality and the various purchasers resold 
said products in competition with each other in many parts of the 
United States. 

From June 19, 1936, to May 31, 1942, the respondent sold in inter- 
state commerce articles known in the trade as canvas footwear of first 
grade and quality and advertised the same under the following brands, 
among others, namely : “Keds,” “Kedettes,” “Kedsman,” “Ball Band,” 
and “Grips.” Respondent also sold canvas footwear without advertis- 
ing under the following brand names from time to time, among others, 
namely: “Oneida,” “American,” and “Titan.” Said respondent also 
sold such articles branded with private or special brands of its cus- 
tomers. Respondent’s advertised and unadvertised brands of canvas 
footwear were sold to retailers generally, and the canvas footwear bear- 
ing private labels or special brands of customers were sold by the 
respondent to mail order houses and national and regional retail chain 
store customers. 

Such canvas footwear of first grade and quality sold under the brand 
names of “Kedettes” and “Kedsman” were, during said period, sold to 
all customers at uniform prices and were not subject to the discount 
schedule hereinafter set forth in the paragraph numbered 5. 
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Such first-grade canvas footwear, regardless of the brand name 
under which same was sold, and regardless of the class or type of re- 
tailer to whom such products were sold, was of like grade and quality 
and the various classes of respondent’s customer-purchasers resold 
said products in competition with each other in various parts of the 
United States. 

From June 19, 1936, to December 18, 1941, respondent sold in inter- 
state commerce articles known as canvas footwear of second grade and 
quality without advertising under the following brands from time to 
time, among others, namely: “Sturdy,” “Leader” and “Sprinter.” 
Such second grade and quality canvas footwear, regardless of the 
brand name under which same was sold, and regardless of the class or 
type of retailer to whom such products were sold, was of like grade 
and quality and the various classes of respondent’s customer-purchas- 
ers resold said products in competition with each other in various parts 
of the United States. | 

Par. 4. Respondent, in the course and conduct of its business, as 
hereinbefore set forth, has been, since June 19, 1936, and now is, dis- 
criminating in price between different retail purchasers of its first 
grade and quality waterproof rubber footwear of like grade and qual- 
ity, other than the “U. S. Specialties Line,” by selling said products 
to some of its customers at higher prices than it sells such products 
of like grade and quality to others of its customers who are competi- 
tively engaged one with the other in the resale of said products within 
the United States, and the same was the case from June 19, 1936, to 
May 31, 1942, as to its first grade and quality canvas footwear other 
than “Kedettes” and “Kedsman.” ° 

Par. 5. The discriminations in price referred to in paragraph 4 
hereof have been effectuated through the use by the respondent in its 
pricing plan of a schedule of discounts from list price described in gen- 
eral terms as follows: Discounts allowed retailers by respondent on 
sale of its first grade and quality waterproof rubber and canvas foot- 
wear are: 


First grade and quality waterproof rubber footwear, other than the 
“U.S. Specialties Line” 


(1) List price on any order sold by the branches at any time during 
the year for any quantity in full or less than case lots for immediate 
delivery. 

(2) Three percent on advertised brands for any order of less than 
144 pairs or in any other quantities of less than case lots sold by the 
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branches during the period from January 1 to June 30, inclusive, for 
shipment April 1 to October 25 for payment December 1. 

(3) Five percent on advertised brands for any order of 144 pairs or 
more but less than 480 pairs in case lots sold by the branches during 
the period from January 1 to June 30, inclusive, for shipment April 
1 to October 25 with payment due December 1. © 

(4) Eight percent on advertised brands for any order of 480 pairs 
or more in case lots sold by the branches during the period from Jan- 
uary 1 to June 30, inclusive, for shipment April 1 to October 25 with 
payment due December 1, or any order accepted during the balance of 
the year for 480 pairs or.more in case lots (which are sufficiently large 
to permit individual manufacture), providing such order is placed 
sufficiently early to permit orderly manufacture and delivery. 

(5) Thirteen percent on advertised brands for any order of 480 
pairs or more sold by the branches to customers whose business is. 
solicited and handled by the branch sales executives providing such 
order is placed sufficiently early to permit orderly manufacture and 
delivery. 

(6) Thirteen and 5 percent on unadvertised brands for any order 
of 480 pairs or more sold by the branches to customers whose busi- 
ness is solicited and handled by the branch sales executives, providing 
such order is placed sufficiently early to permit orderly manufacture 
and delivery. 

(7) Eighteen and 5 percent on any order accepted from national 
chain and mail order customers sold by the wholesale division lo- 
cated at the factory for private brand unadvertised footwear, by way 
of net prices which reflect 18-5 percent discount from the gross price. 


First grade and quality canvas footwear other than “Kedettes” and 
“Kedsman” 


(1) List price on any order sold by the branches at any time during 
the year for any quantity in full or less than case lots for immediate 
delivery. 

(2) Three percent on advertised brands for any order of less than 
144 pairs or in any other quantities of less than case lots sold by the 
branches during the period from August 1 to December 31, for ship- 
ment December 1 to April 25 with payment due June 1. 

(3) Five percent on advertised brands for any order of 144 pairs 
or more, but less than 480 pairs, in case lots sold by the branches 
during the period from August 1 to December 31, inclusive, for ship- 
ment December 1 to April 25 with payment due June 1. 
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(4) Eight percent on advertised brands for any order of 480 pairs 
or more, in case lots, sold by the branches during the period from 
August 1 to December 31, inclusive, for shipment from December 1 to 
April 25 with payment due June 1, or any order accepted during the 
balance of the year for 480 pairs or more in case lots (which are suf- 
ficiently large to permit individual manufacture) providing such order 
is placed sufficiently early to permit orderly manufacture and de- 
livery. 

(5) Thirteen percent on advertised brands for any order of 480 pairs 
or more sold by the branches to customers whose business is solicited 
and handled by the branch sales executives, providing such order is 
placed sufficiently early to permit orderly manufacture and delivery. 

(6) Thirteen and 5 percent on unadvertised brands for any order 
of 480 pairs or more sold by the branches to customers whose business 

is solicited and handled by the branch sales executives, providing such 
order is placed sufficiently early to permit orderly manufacture and 
delivery. 

(7) Eighteen and 5 percent on any order accepted from national 
chain and mail order customers sold by the wholesale division located 
at the factory for private brand unadvertised footwear by way of net 
prices which reflect an 18-5 percent discount from the gross price. 

Par. 6. The discounts above set forth do not include cash discounts 
allowed by respondent but said discounts are in addition to such cash 
discounts. The pricing policies of respondent as above described in 
general terms and as more particularly described in respondent’s pub- 
lished sales policies have been continued in full force and effect by 
respondent as to its first grade and quality waterproof rubber foot- 
wear with minor variations to date, and as to its first grade and quality 
canvas footwear to May 31, 1942, and such discounts as herein de- 
scribed and as described in the published sales policies constitute the 
means by which respondent has been and is now discriminating in 
price as set forth in paragraph 4 hereof. 

From August 1, 1939, to December 18, 1941, respondent effected a 
discount of approximately 15 percent from the gross price for second 
grade and quality private brand unadvertised canvas footwear to 
national and regional retail chain store and mail order house cus- 
tomers by way of net prices which reflected approximately 15 percent 
discount from the gross price. From January 1, 1940, to December 
18, 1941, the same discount was effected by the respondent as to second 
grade and quality private brand unadvertised waterproof rubber foot- 
wear. On December 18, 1941, respondent discontinued the produc- 
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tion and sale of second grade and quality canvas and waterproof rub- 
ber footwear. 

Par. 7. The effect of such discriminations in price as set forth in 
paragraphs 4, 5, and 6 hereof has been or may be substantially to les- 
sen competition in the line of commerce in which respondent and its 
competitors are engaged and may be to injure, destroy, or prevent 
competition in the sale and distribution of rubber and canvas footwear 
between those of respondent’s purchasers who receive the benefit of 
such discriminations and competing purchasers who do not receive 
the same benefits. 

Par. 8. Respondent’s defense to this proceeding is that the differ- 
ences in the prices charged make only due allowance for differences 
in cost of manufacture, sale, and delivery resulting from the differing 
methods and quantities in which it sold waterproof rubber and canvas 
footwear. Exhaustive cost studies of respondent’s operations were 
conducted and the results of these studies are a part of the record 
in this proceeding as exhibits to the stipulations as to the facts entered 
into by and between counsel supporting the complaint and respondent. 

The cost studies conducted were primarily based upon costs and 
expenses incurred during the year 1940, the last year of normal oper- 
ations during the period covered by the complaint, and are concerned 
with certain of respondent’s advertised and unadvertised brands of 
footwear sold to retailers through its branch store system and private 
brands sold through its wholesale division to national chains and 
mail order houses, all of which footwear was manufactured at its plant 
at Naugatuck, Conn., and with other brands of footwear manufactured 
at its plant at Mishawaka, Ind., and sold mainly to retailers. 

In the sale of its advertised and unadvertised brands of footwear 
to retailers through its branch store system, respondent sold at list 
prices or at one of several discounts ranging from 3 percent to 13 and 
5 percent, depending upon the method and conditions of sale in each 
separate transaction. Sales of private brands through the whole- 
sale division to national chains and mail order houses were made at 
net prices equivalent to 18 and 5 percent off list prices. Sales of the 
footwear manufactured at respondent’s Mishawaka, Ind., plant were 
made in the same price brackets as in the branch store system up to 
and including only the discount of 8 percent off list. 

The stipulated testimony of accountants for the Commission is to 
the effect that certain of respondent’s price differences, including the 
differences between the prices on private brand footwear sold to na- 
tional chains and mail order houses and the prices on advertised and 
unadvertised brands sold to other retailers through its branch store 
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sisicks. were justified by differences in cost of manufacture, sale, and 
delivery, and that certain of the price differences were not so justified. 

From the cost data presented by respondent as its defense to this 
proceeding and the stipulated testimony of accountants for the Com- 
mission pertaining thereto, the Commission finds that the differences 
in the prices at which respondent sold canvas and waterproof rubber 
footwear manufactured at its Naugatuck plant to retailers in the price 
categories indicated below exceeded the differences in the cost of manu- 
facture, sale, and delivery to the extent shown in the following tabu- 
lation, and were therefore not justified. 


CANVAS 
Se oe 
Price differ- | Cost differ- | Price ciller- 
Between— ence over 
eoce Pace cost differ- 
ence * 
(per dollar of gross sales) 
List price less 5 percent and list price less 13 percent ______-__- $0. 0800 $0. 0361 $0. 0439 
List price less 8 percent and list price less 13 percent__...-...- . 0500 . 0050 . 0450 
WATERPROOF 
List price less 3 percent and list price less 13 percent -____-___- $0. 1000 $0. tie $0. 0064 
List price less 5 percent and list price less 13 percent.__.-_____ . 0800 . 0376 . 0424 
List price less 8 percent and list price less 13 percent ___.-_-._- . 0500 . 0020 . 0480 
List price less 8 percent and list price less 13 and 5 percent. - -- - 0935 . 0888 - 0047 


It is further found that respondent’s price difference of 0.03 per 
dollar of gross sales ‘on waterproof footwear manufactured at its 
Mishawaka plant between retailers sold at list price less 5 percent 
and those sold at list price less 8 percent was not justified by the 
difference in cost of manufacture, sale, and delivery to the extent of 
0.0092 per dollar of gross sales. 

The unjustified price differences shown above in the amounts of 
0.0064, 0.0047, and 0.0092 per dollar of gross sales would be considered 
by the Commission to be de minimi and would not warrant the issuance 
of an order to cease and desist if they were the only price differences 
found to be not justified by differences in costs. However, the other 
amounts by which the differences in costs fail to justify the differences 
in prices are substantial. 


CONCLUSION 
The acts and practices of respondent as herein found are violative of 
subsection (a) of section 2 of the Clayton Act as amended. 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission; answer of the respondent ; 
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stipulation as to the facts entered into by and between W. T. Kelley, 
chief counsel for the Federal Trade Commission, and respondent, in 
which stipulation it was provided, among other things, that, subject 
to the approval of the Commission, the statement of facts contained 
therein may be taken as the facts in this proceeding and in lieu of 
all testimony in support of and in opposition to the charges stated 
in the complaint and that the Commission may proceed upon such 
statement of facts to make its findings as to the facts (including 
inferences which it may draw from said stipulated facts) and its 
conclusion based thereon and enter its order disposing of this pro- 
ceeding without the presentation of argument or the filing of briefs; 
supplemental stipulations as to the facts entered into by and between 
Everette MacIntyre, assistant chief trial counsel for the Federal 
Trade Commission, and respondent; and briefs of counsel, request hav- 
ing been made by respondent for permission to file same; and the 
Commission having approved said stipulations as to the facts and 
having made its findings as to the facts and its conclusion that the 
respondent has violated the provision of subsection (a) of section 2 
of an act of Congress entitled “An act to supplement existing laws — 
against unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914 (the Clayton Act), as amended by an act 
of Congress approved June 19, 1936 (the Robinson-Patman Act) : 

It is ordered, That respondent, United States Rubber Co., a cor- 
poration, and its officers, representatives, agents, and employees, di- 
rectly or through any corporate or other device, in the sale of 
waterproof rubber footwear or canvas footwear in commerce as “com- 
merce” is defined in the Clayton Act, do forthwith cease and desist 
from directly or indirectly discriminating in the price of waterproof 
or canvas footwear by charging or receiving from different purchasers 
of such products of like grade and quality net prices which differ as 
much as, or more than, 2 percent of the highest of such net prices: 
Provided, however, That the foregoing shall not be construed to 
prevent the respondent from defending any alleged violation of this 
order by showing that the different prices make only due allowance 
for differences in the cost of manufacture, sale, or delivery resulting 
from differing methods or quantities in which the products were sold 
or delivered. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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ORDERS OF DISMISSAL, OR CLOSING CASE, ETC. 


Hoop Russer Co., Inc. Complaint, May 28, 1943. Order, July 8, 
1949. (Docket 4971.) 

Charge: Discriminating in price between different purchasers of 
respondent’s rubber and canvas footwear of like grade and quality by 
selling said products to some of its customers at higher prices than 
it sells such products to other of its customers, in violation of subsection 
(a) of section 2 of the Clayton Act as amended by the Robinson- 
Patman Act. | 

Comernaint: The Federal Trade Commission, having reason to: 
believe that the party respondent named in the caption hereof, and 
hereinafter more particularly designated and described, since June 
19, 1936, has violated and is now violating the provisions of subsection. 
(a) of section 2 of the Clayton Act (U.S. C. A. title 15, sec. 18), as 
amended by the Robinson-Patman Act approved June 19, 1986, 
hereby issues its complaint against the said respondent, stating its 
charges as follows: 

ParaGraPH 1. Respondent, Hood Rubber Co., Inc., is a wholly 
owned subsidiary of the Goodrich Tire & Rubber Co., of Akron, Ohio, 
and is a Massachusetts corporation with its principal office and place 
of business located at Watertown, Mass. 

Par. 2. Respondent is now, and has been since June 19, 1936, prin- 
cipally engaged in the manufacture and sale of rubber and canvas 
footwear which it sells to jobbers or wholesalers, national retail chain 
organizations, mail-order houses, and other retail customers, located in 
States other than the State of Massachusetts. 

Respondent causes said rubber and canvas footwear, when sold, to 
be transported from the place of manufacture within said State of 
Massachusetts to the purchasers thereof located in States other than 
the State of Massachuetts, and there is and has been at all times herein 
mentioned a continuous current of trade and commerce in said prod- 
ucts across State lines between respondent’s factory or warehouses 
and the purchasers of such products. Said products are sold and 
distributed for use, consumption, and resale within the various States 
of the United States and the District of Columbia. 
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Par. 3. In the course and conduct of its business as aforesaid re- 
spondent is now, and during the time herein mentioned has been, in 
substantial competition with other corporations engaged in the busi- 
ness of manufacturing and selling rubber and canvas footwear in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Respondent has annual dollar sales of rubber and canvas footwear 
of approximately $16,500,000, sells approximately 8,250,000 units of 
rubber footwear and 6,250,000 units of canvas footwear annually, and 
is the second largest factor in the rubber and canvas footwear industry. 
Respondent in the maintenance of its national distribution of said 
products maintains 21 stocking points and 11 branch sales head- 
quarters, located throughout the various States of the United States. 

Many of respondent’s retail customers are competitively engaged 
with each other and with the customers of the respondent’s competitors 
in the resale of said products within the several trade areas in which 
the respondent’s said customers, respectively, offer for sale and sell the 
‘said products purchased from respondent. 

Respondent’s first-grade rubber and canvas footwear is made up 
of its nationally advertised Hood and Goodrich brands, its unadver- 
tised Shawmut brand, and private brands or special specification prod- 
ucts privately branded or.carrying no brand. Respondent’s nationally 
advertised brands are sold principally to small retailers, although its 
Hood brand is sold by its branches to department stores and small 
local chains designated as “House Accounts.” Moreover, some Hood 
brand canvas footwear is sold to large chains and mail-order houses 
designated as “National Accounts,” but no Hood brand rubber foot- 
wear is so sold to such accounts. Respondent’s Shawmut brand and 
private brand or special specification products are sold exclusively to 
large retail chains and mail-order houses. All of said first grade 
rubber and canvas rubber footwear of respondent, regardless of the 
various brand names as above described, are of like grade and quality. 
Large retailers and small local chain customers of respondent desig- 
nated by it as “House Accounts” and mail-order houses and large chain 
customers designated by it as “National Accounts” which purchase 
rubber and canvas footwear of respondent, under the Shawmut brand 
or private brands or no brands, resell such products in many parts of 
the United States in competition with other retail customers of re- 
spondent selling respondent’s regular advertised brands. Such pri- 
vate brands or special specification products are of like grade and 
quality to respondent’s nationally advertised brands, Hood and Good- 
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rich, sold by respondent’s small retail customers in competition with 
said private brands or special specification products. 

Respondent’s second-grade rubber and canvas footwear is sold by 
it to the same classes of retailers as are its first-grade products, and 
under various brand names. Such second-grade rubber and canvas 
footwear, regardless of the brand name under which same is sold, and 
regardless of the class or type of retailer to whom such products are 
sold, is of like grade and quality, and the various classes of respond- 
ent’s customer-purchasers resell said products in competition with each 
other in many parts of the United States. 

Par. 4. Respondent in the course and conduct of its business, as 
hereinbefore set forth, has been since June 19, 1936, and is now, dis- 
criminating in price between different purchasers of its rubber and 
canvas footwear of like grade and quality by selling said products 
to some of its customers at higher prices than it sells such products of 
like grade and quality to other of its customers who are competitively 
engaged one with the other in the resale of said products within the 
United States. } 

Par. 5. The discriminations in price referred to in paragraph 4 
hereof have been effectuated through the use by respondent in its pric- 
ing plan of a schedule of discounts from list prices, described in general 
terms as follows: 

Discounts allowed by respondent on sales of its advertised Goodrich 
and Hood brands of both canvas and rubber footwear to small retailers 


are— 


Branch sales shipped by 
Branch sales factory 
On single shipments of— and ship- 
ments 
Stock Make-up 
Percent Percent Percent 
(ie Liesswihan t44-pairs: co oe a cl eens) 2 seer seers be eee se None None None 
oy ADEA a) ieee oe eee anes etek oa danema gee ae ‘ 3 : 
0 


(S480 pairs Gr mores ya43 3} ~~. Peer. bess sakes - 2ssee 


Thus, a differential of 3 percent is allowed on single shipments in 
excess of 144 pairs, packed in standard case lots, and an extra 5 per- 
cent differential for make-up orders if shipped in lots of 480 pairs or 
more. “Make-up” orders are those placed far enough in advance 
to allow for orderly manufacture and shipment from factory to 
customers. 

To the extent that respondent’s advertised brands of rubber and 
canvas footwear are sold by its branches to department stores and 
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small local chains designated as “House Accounts” and to large 
chains and mail-order houses designated as “National Accounts” 
the discounts received by said accounts on such advertised brands are— 


Branch sales ship- | Factory sales and 


Branch | “ped by factory shipments 


sales and 
ship- 


On single shipments of— we =e. Das ee 
ments | stock | Make-up| Stock | Make-up 


Percent | Percent | Percent ib Seg? Percent 


(1) Less than 144 pairs 5 5 5 
(2) 145-479 pairs_—._-_- 8 8 8 8 8 
(8) 480 pairs or more__------- 8 8 13 8 13 


Discounts allowed by respondent to its “House” and “National Ac- 
counts” on its unadvertised Shawmut brand or rubber and canvas foot- 
wear of like grade and quality to its advertised brands aforesaid, and 
which the small retailers are not accorded the privilege of purchasing, 
are— 


Branch Branch sales Factory sales and 
Onsi hi ts of. sales and | Shipped by factory shipments 
n single shipments of— ria gd CR SS 


ments | stock |Make-up| Stock |Make-up 


Percent | Percent | Percent | Percent aS Am 


@ehesswbamitepalrsee eee tee eee nae tet ce tne es 10 10 10 10 
(Aa CA TON DainSeae See eee ee ae a 13 13 aa 13 13 
(GB) MAS0sarsior moremen en ane een ten se as SES AUP Ree 13 13 18 23} (@ 


118 percent on canvas. 


218 and 5 percent on rubber (maximum to ‘“‘House”’ accounts is 18 percent; the extra 5 percent is allowed 
only to “National” accounts.) 


The Shawmut brand of footwear is sold by respondent subject to the 
above-described discounts under either that brand name or under the 
private brand of the purchaser or under no brand and is of like grade 
and quality to its first grade advertised brands, Goodrich and Hood. 

Discounts allowed by respondent to small retailers on sale of its 
second-grade rubber and canvas footwear are the same as allowed on 
its first grade advertised products above set-out. However, on second- 
grade footwear, the large retailers designated as “House” and 
National” accounts are accorded larger discounts, varying somewhat 
from those allowed them on first-grade footwear, and are as follows: 


Discounts allowed on second-grade canvas footwear sold to “House” accounts 


Branch _Branch sales Factory sales 
" ’ sales and | shipped by factory | and shipments! 
On single shipments of— SHID- ipod ete. Bee 
ments— 


stock Stock |Make-up| Stock | Make-up 


Less thanit44 pairso. 2.2 e ee ee 
144-47 9 alitsoa. onc ie: Tes ee ee 8 8 8 
480 pairs Or Mores 22 5. ee eee 8 8 13 


1(Not sold by factory.) 
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Discounts allowed on second-grade canvas footwear sold to “National” accounts 


Branch Branch sales Factory sales 
‘ sales and | shipped by factory | and shipments 1 
On single shipments of— ship- 
ments— 
stock Stock |Make-up} Stock | Make-up 

ee EOE See SS aera er Seed is R25 Sea ry ae 

Percent | Percent | Percent | Percent | Percent 
Legs (han tepairse te ase eet aS Teh 5 5 5 5 5 
344-479 Doin. 2 rie Paeiee® Ati he ete AT 8 8 5 8 8 
480 pales‘or more=- ._ 02 eM eS ae ED 8 8 18 8 18 


Discounts allowed on second-grade rubber footwear sold to “House” and 
“National” accounts 


Branch Branch sales Factory sales 
sales and | shipped by factory | and shipments! 
On single shipments of— ship- 
ments— 


stoek Stock 


Make-up} Stock | Make-up 


Percent | Percent | Percent | Percent | Percent 
5 5 5 5 5 


8 8 
8 17.2 


TOSS ATONE OUTS ye oo i. Se Re 
TAS et BE Se en beg Teton Bi oe 
480 PA SOLAN ORG. 4 es oe 2 A ee 


8 


8 8 
8 8 17.2 


1 (Not sold by factory.) 


The discounts from list prices above described in general terms are 
more fully set forth in respondent’s sales policies for the year 1937 
which were published and circulated by respondent to its retail trade 
under the following titles: “1937 Waterproof Sales Policy (Revised) 
Hood and Goodrich”; “1937 Waterproof Sales Policy Old Colony, 
Massachusetts and Stafford Brands”; and “1937 Canvas Sales Policy.” 
The pricing policies of respondent, as above described in general 
terms, and as more particularly described in respondent’s published 
sales policies above referred to, have been continued in force by re- 
spondent, with minor variations, to date and such discounts as therein 
more particularly described and/or as later modified, constitute the 
means by which respondent has discriminated in price as alleged in 
paragraph 4 hereof. The discounts above described do not include 
certain cash and early-order discounts likewise allowed by respondent, 
but said trade discounts are in addition thereto. 

Par. 6. The effect of such discriminations in price as set forth in 
Paragraphs Four and Five hereof has been or may be substantially to 
lessen competition in the line of commerce in which respondent and 
its competitors are engaged and may be to injure, destroy, or prevent 
competition in the sale and distribution of rubber and canvas foot- 
wear between those of respondent’s purchasers who receive the bene- 
fits of such discriminations and competing purchasers who do not 
receive the same benefits. 
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Par. 7. The foregoing alleged acts and practices of said respondent 
as set forth herein constitute violations of the provisions of Section 
2 (a) of the Clayton Act as amended by the Robinson-Patman Act, 
approved June 19, 1936 (U.S. C. title 15 sec. 13). 


Complaint dismissed by the following order: 

This matter came on to be heard in regular course upon the com- 
plaint of the Commission and the answer of respondent. 

The complaint charges respondent with discriminating in price 
between different purchasers of its rubber and canvas footwear of like 
grade and quality by selling said products to some of its customers at 
higher prices than it sells such products to other customers com- 
petitively engaged in the resale thereof, in violation of the provisions 
of subsection (a) of section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act, approved June 19, 1936. The answer thereto 
discloses that respondent, a Delaware corporation, ceased doing busi- 
ness on May 28, 1942, and was dissolved on July 3, 1942, by appropriate 
action taken in accordance with the laws of the State of Delaware. 

Having duly considered the matter and being now fully advised in 
the premises: 

It is ordered, That the complaint herein be, and the same is hereby, 
dismissed. 

Mr. James I, Rooney and Mr. James S. Kelaher for the Commission. 

Warner, Stackpole, Stetson & Bradlee, of Boston, Mass., and Mr. 
Henry F. Butler, of Washington, D. C., for respondent. . 


SunsHinE HousrHotp Propucrs Co., Inc. Dav W. Evans 
Apvertisine AcENcy ET AL. Complaint, July 9, 1946. Order, Au- 
gust 9, 1949. (Docket 5451.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties, or results; in connection with the sale of a mothproofing agent 
designated as “Sunshine Foam.” 

ComeLaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Sun- 
shine Household Products Co., Inc., a corporation, Carl Nicewander, 
individually, and as president of Sunshine Household Products Co., 
Inc., Sadie Rees, individually, and as vice president of Sunshine 
Household Products Co., Inc., Judy Brant, individually, and as vice 
president of Sunshine Household Products Co., Inc., Theo. Fink, in- 
dividually, and as secretary-treasurer of Sunshine Household Prod- 
ucts Co., Inc., Archie I. Bess, individually, and as general manager 
of Sunshine Household Products Co., Inc., and David W. Evans, trad- 
ing as David W. Evans Advertising Agency, hereinafter referred to 


- 
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as respondents, have violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrapx 1, Respondent Sunshine Household Products Co., Inc., 
is a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Utah, with its principal office and 
place of business located at 145 Pierpont Avenue, Salt Lake City, 
Utah. 

Respondents Carl Nicewander, Sadie Rees, Judy Brant, Theo. 
Fink, and Archie I. Bess are individuals and president, first vice presi- 
dent, second vice president, secretary-treasurer, and general manager, 
respectively, of corporate respondent, Sunshine Household Products 
Co., Inc., having their principal offices and place of business at said. 
address, 145 Pierpont Avenue, Salt Lake City, Utah. Said individual 
respondents formulate, direct, and control the business policies and. 
activities of said Sunshine Household Products Co., Inc., in carrying 
out the practices and making the representations herein alleged. | 

Respondent David W. Evans is an individual trading as David W. 
Evans Advertising Agency with his office and place of business lo- 
cated in the McIntyre Building, Salt Lake City, Utah. This re- 
spondent operates an advertising agency and as such is engaged in 
formulating, preparing, editing, selling, and distributing advertising’. 
matter. Respondent David W. Evans is advertising representative or 
agent of respondents Sunshine Household Products Co., Inc., Carl 
Nicewander, Sadie Rees, Judy Brant, Theo. Fink, and Archie I. Bess, 
and prepares and assists in the preparation of advertising material used 
by said respondents and has aided in the dissemination and publication. 
of such advertising material in connection with the sale and distribu- 
tion of the products of Sunshine Household Products Co., Inc., in- 
cluding the advertising matter hereinafter set forth. 

Par. 2. Corporate respondent is now, and since about September 
3, 1942, has been engaged in the sale of products used in the care and 
preservation of household articles, and in particular of a product de- 
scribed, represented, and sold as a mothproofing agent, as hereinafter 
related, and designated as “Sunshine Foam.” During the period from 
February 1, 1941, to about September 2, 1942, the said business was 
conducted as a partnership from the said address of 145 Pierpont 
Avenue, Salt Lake City, Utah, under the name Sunshine Household 
Products Co., the partners thereof being, respectively, Carl Nice- 
wander, Sadie Rees, and Judy Brant. Respondents cause and have 
caused their said products when sold by them, and in particular, their 
said “Sunshine Foam,” to be transported from their said place of 
business in Salt Lake City, Utah, to the purchasers thereof located 
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in the various States of the United States other than the State of 
Utah, and in the District of Columbia. 

Respondents sell and distribute their said products largely through 
jobbers and chain stores, the jobbers selling in turn to retailers, and 
in order to facilitate their sales and deliveries respondents maintain 
warehouses in various large cities of the Midwestern and Southwestern 
parts of the United States. Respondents maintain and at all times 
mentioned herein have maintained a course of trade in their said 
products in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of their said business and in con- 
nection with the sale of their said product, “Sunshine Foam,” re- 
spondents have made various false and misleading statements and 
representations to purchasers and prospective purchasers of said 
product by means of advertisements inserted in newspapers, maga- 
zines, and periodicals, by radio continuities, in circulars, leaflets and 
pamphlets, and through other advertising media, all of general 
circulation. | 

Among and typical of the said statements and representations so 
made but not all-inclusive are the following: 

* * %* %+#F *€ 


The marvelous FOAM in this new scientific cleaner does all the work: The 
millions of small bubbles penetrate through the rug and upholstery to the very 
base, cleaning, purifying, and mothproofing. 

* * * * & & 


Kills and removes larvae, eggs, moth worms, and other pests. 
* * * * * * 


SUNSHINE FOAM MOTA PROOFS AS IT CLHANS curtains, cushions, 
shades, drapes, sofas, daybeds, divans, ottomans, chairs, and fabrics are made 
noneatable by moth or carpet beetles. Kills and removes forever larvae, eggs, 
moth worms, and other pests. 

Par. 4. By and through the use of the foregoing statements and 
representations and others similar thereto but not specifically set 
out herein, respondents represent and have represented that their 
said product has distin¢t practical value as a mothproofing agent; 
that it will make treated fabrics noneatable by moths and carpet 
beetles and will remove forever the danger of reinfestation by larvae 
eggs, moth worms, and other insects; that Sunshine Foam is both a 
mothproofing and larvae-killing agency and that it can even be de- 
pended upon to kill all insects within upholstering materials, serving 
as a contact insecticide, killing and destroying all moths or moth lar- 
vae, eggs or worms, or other insects present in the padding or filling 
of cushions, sofas, day beds, divans, ottomans, overstuffed chairs or 
other articles of furniture by penetrating throughout the flax, straw, 
cotton, moss, hair, feathers, or other materials employed in the con- 
struction of stuffed or upholstered furniture or similar articles, 
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Par. 5. In truth and in fact, respondents’ said product has no prac- 
tical value and is not dependable as a mothproofing agency; it does 
not make treated fabrics noneatable by moths and carpet beetles, and 
does not remove forever the danger of reinfestation by larvae, eggs, 
moth worms, and other insects, and in the case of cushions, sofas, day 
beds, divans, ottomans, and chairs containing upholstering materials 
such as moss, hair, and feathers, the thorough application of “foam” 
to the fabric cover will not kill insects within the upholstering 
materials. 

While the said solution might kill fabric pests thoroughly wet with 
the product at the time of application, in doing this it would do no 
more than would be done by any so-called “contact” insecticide, and 
the application of “Sunshine Foam” to the fabric cover of cushions, 
sofas, day beds, ottomans, and chairs or other articles or furniture 
containing upholstering materials will not kill insects within the 
upholstering materials for the reason that such application cannot wet 
the interor sufficiently to allow the “foam” to act as a contact insecti- 
cide throughout the flax, straw, cotton, moss, hair, feathers, or other 
material used as upholstering in the construction of the furniture or 
other upholstered articles. 

Par. 6. The use by respondents of the said false and misleading » 
statements and representations in connection with the sale of their 
aforesaid product has a tendency and capacity to, and does, mislead 
and deceive purchasers and prospective purchasers of respondents’ 
said product into the erroneous and mistaken belief that such state- 
ments and representations are true, and because of such erroneous 
and mistaken belief, to purchase substantial quantities of respondents’ 
said product. By these means respondents have further placed in 
the hands of their dealers, agents, and distributors an instrument by 
means of which the latter mislead and deceive and have misled and 
deceived members of the consuming public. 

Par. 7. The aforesaid acts and practices of said respondents, as 
alleged herein, are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

This matter came on to be heard in regular course upon motion 
to dismiss the complaint without prejudice, dated January 17, 1949, 
filed by counsel in support of the complaint, in which said motion 
counsel for respondents waive notice thereof and consent that it 
be granted. 

The complaint herein, issued July 9, 1946, charges respondents with 
unfair and deceptive acts and practices in commerce in the sale and 
distribution of “Sunshine Foam,” a preparation designed and _in- 
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tended for use as a mothproofing agent, through the use and dissemi- 
nation of certain statements and representations relating to its effec- 
tiveness, which are alleged to be false and misleading, and made or ~ 
caused to be made and disseminated for the purpose of inducing the 
purchase of said preparation. 

On June 25, 1947, subsequent to the issuance of the aforesaid com- 
plaint, the Federal Insecticide, Fungicide, and Rodenticide Act was 
approved. It appears to the Commission that the preparation in- 
volved in this proceeding is an “economic poison” within the meaning 
of said act and that in accordance with the provisions thereof the 
Secretary of Agriculture is vested with primary jurisdiction over 
certain claims, statements, and representations with regard to its 
effectiveness. 

In view of the foregoing, the Commission is of the opinion that 
under its policy of cooperating with other Federal agencies in con- 
nection with practices and commodities concerning which such other 
Federal agencies also have jurisdiction, no further corrective action 
should be taken in this matter at this time with respect to the afore- 
said statements and representations. 

The Commission having duly considered the matter and being now 
‘fully advised in the premises, and being of the opinion that in the 
circumstances the motion to dismiss the complaint should be granted : 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to take such 

further action at any time in the future as may be warranted by the 
then existing circumstances. 

Mr. William L. Pencke for the Commission. 

Pugsley, Hayes & Rampton, of Salt Lake City, Utah, for Sunshine 
Household Products Co., Inc., Carl Nicewander, Sadie Rees, Judy 
Brant, Theo. Fink, and Archie I. Bess. 

Cheny, Jensen, Marr & Wilkins, of Salt Lake City, Utah, for 
David W. Evans. 


Norruwest Drip Frurr Assocration, Irs Orricers, Directors, AND 
Members. Complaint, April 28, 1945. Opinion and order, August 
10,1949. (Docket 5311.) 

Charge: Entering into and carrying out understandings and com- 
binations to suppress competition in the sale of dried prunes among 
respondent members through concertedly (1) fixing the percentage of 
deliveries to their future contract customers, on the basis of estimated 
crop failures, and so delivering, and (2) selling and delivering at en- 
hanced prices the remaining surplus; with effect of unduly and 
unlawfully restricting and restraining trade in commerce in said prod- 
ucts, substantially enhancing prices to the direct purchasers and to the 
consuming public, and otherwise depriving the public of the benefits 
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and advantages that would flow from normal competition between 
respondents ; and of eliminating competition in said products, and with 
tendency so to do and to create a monopoly in the sale thereof in inter- 
state commerce. 

CompLaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that North- 
west Dried Fruit Association, its officers, directors or members herein- 
after referred to as respondents, have violated the provisions of section 
5 of said Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacraPH 1. Respondent Northwest Dried, Fruit Association is a 
nonprofit membership corporation sometimes hereinafter referred to 
as respondent Association organized and existing under the laws of 
the State of Oregon, with its principal office at 305 Title and Trust 
Building, Portland, Oreg., composed of trade associations and their 
members, and other corporations, partnerships, and individuals, and 
whose said members are variously engaged in the business of growing 
fruit and drying, packing, selling, and/or shipping, such fruits, among 
which fruit are prunes, and comprises practically the whole of that 
industry, the same being principally located in the States of Wash- 
ington, Oregon, Idaho, and California. ‘The respondent association 
was organized for the purpose of promoting the interests of, and to 
secure friendly relations and cooperation between and among, the 
various growers, packers, and shippers of dried prunes for their mutual 
benefit and advantage. | 

The following named individuals are or have been officers of said 
respondent association, and as such, and individually, are designated 
as respondents herein: 

H. H. Hallauer, president. 

Sam N. Petersen, vice president. 
John F. White, treasurer. 

Mrs. V. K. Denny, secretary. 

The following named individuals in addition to the foregoing 
named officers are, or have been, members of the board of directors of 
respondent association, and as such, and individually, are named as 
respondents herein: 

L. M. Jones, © J.C. Tracy, 
W. S. LeVan, Ira D. Cardiff. 

Par. 2. The following corporations are or were at the time of the 
happening hereinafter referred to members of respondent associa- 
tions; to wit: 

(1) Respondent, Oregon Prune Exchange, is a nonprofit corporation, 
organized, existing, and doing business under the laws of the State 
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of Oregon, with its principal office and place of business at 309 South- 
west Third Avenue, Portland, Oreg., and is a selling agent for a 
number of fruit-growers’ associations. 

The following persons are or have been officers of respondent ex- 
change, and as such, and individually, are named as respondents 
herein: 

M. H. King, president. 
R. P. Parsons, vice president. 
John F. White, manager and secretary-treasurer. 

The following persons are or have been directors of said exchange, 
and as such, and individually, are named as respondents herein: 

—C. A. Ratcliff, 
M. H. Middleburg, 
George S. Zimmerman, 
and the above-named officers. 

(2) Respondent Washington Growers Packing Corp. is a coopera- 
tive organization, organized, existing, and doing business under the 
‘laws of the State of Washington, with its principal office and place 
of business at 50714 Main Street, Vancouver, Wash., and is a packing 
and sales agent of a large number of producers of prunes in the State 
of Washington. 

The following persons are or have been officers of said respondent 
corporation, and as such, and individually, are named as respondents 
herein: 

John Scholl, president. 
Frank Erickson, vice president. 
Walter Cebula, treasurer. 
Edward J. Boddy, secretary. 
The following persons are or have been directors of said respondent 


corporation, and as such, and individually, are named as respondents 
herein: 


C. M. Gibbons, Hugh E. Engler, 
Floyd Kingen, C. A. Mills, 
D. C. McCain, J.G. Strong, 


and the above-named officers. 

(3) Respondent Rosenberg Bros. & Co., is a corporation, organized, 
existing, and doing business under the laws of the State of California, 
with its principal office and place of business at 334 California Street, 
San Francisco, Calif., and is engaged in the buying, packing, and 
selling of dried fruits, including prunes. 

The following named persons are or have been officers of said re- 
spondent Rosenberg Bros. of California and as such, and individually 
are named as respondents herein: 

Arthur C. Oppenheimer, president. 
Robert S. Geen, vice president and secretary. 
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H. P. Higgins, vice president. 
Rosa L. Selene, treasurer. 

The following named persons, are or have been members of the 
board of directors of said respondent Rosenberg Bros. & Co. of Cali- 
fornia and as such, and individually are named as respondents herein: 

Arthur C. Oppenheimer. Robert S. Geen. 

Harry R. Higgins. Alice J. Rosenberg. 

Louise R. Bransten. 
- (4) Respondent Rosenberg Bros. & Co. is a corporation, organized, 
existing, and doing business under the laws of the State of Oregon, 
with its office and principal place of business at 2211 Northwest Front 
Avenue, Portland, Oreg., and is engaged in the buying, packing, and 
selling of, amongst other dried fruits, prunes. 

The following named persons are or have been officers of said re- 
spondent, Rosenberg Bros. & Co. of Oregon, and as such, and individ- 
ually, are named as respondents herein : 

Samuel N. Petersen, president. 
Dwight K. Grady, vice president. 
G. R. Wilson, secretary and treasurer. 

The memberships of the above-named respondent association and 
corporate respondents change from time to time by the addition and 
withdrawal of members, so that all of the members of said association 
and member corporations at any given time cannot be specifically 
named as respondents herein, without considerable inconvenience and 
delay; therefore, the above-named respondent member corporations, 
their officers and directors hereinbefore named as respondents, as such 
officers and directors are also made respondents as being representa- 
tives of all the members of respondent Northwest Dried Fruit Associa- 
tion and the members of the respective respondent member corporations 
named herein. 

Par. 8. The packer and shipper members of respondent Northwest 
Dried Fruit Association and the members of the respective respondent 
member corporations named herein, in the regular course and conduct 
of their business, ship and deliver their said products, when sold, to 
their respective customers in the various States of the United States 
other than the States in which they, the said members, are located, and 
in the District of Columbia, and are engaged in interstate commerce. 

Par. 4. The respondent member corporations and their members, 
growers, packers, and shippers, or their agents or repesentatives, in the 
purchase and sale or negotiation for the purchase and sale of prunes, 
customarily and as a general practice, enter into future contracts, 
generally uniform in character, terms and conditions, the same being 
known as Northwestern Dried Fruit Contracts, promulgated by re- 
spondent association usually several months before the time of harvest- 
ing or before they are ready for market. Said contracts generally 
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provide for the contingency of a crop failure, making uniform per- 
centage arrangements for settlements of damages, the applicable part 
thereof being as follows: 

In the event of destruction or serious damage to crops after April 15 of the 
year in which this sale is made and subsequent to the date of this contract, Seller 
may reduce quantity twenty-five (25%) percent without penalty. If iess than 
seventy-five percent (75%) is tendered, Seller shall pay as damages ten per- 
cent (10%) of net contract price of shortage below estimated amounts only, and 
owing to the uncertainty of climatic conditions in Oregon, Washington and Idaho, 
just previous to and at the ripening period, should severe damage occur at that 
time, reducing Growers’ and Packers’ crop estimates, this delivery, both as to 
size and quantity, may be reduced proportionately without penalty to the 
Selleninti-Aies*: 

Par. 5. In 1941, a prune crop failure was anticipated on account of 
the excessive rains and storms, and the said respondent member cor- 
porations and their members and respondent association, acting to- 
gether, estimated the ratio or percentage of the prospective crop losses, 
but, however, upon the harvesting or gathering of the crop, it de- 
veloped that the same was larger than estimated, at least in respect to 
some grades of prunes and said respondents entered into the following 
understandings, agreements, combinations, and conspiracies and car- 
ried out an agreed common course of action in the sale of dried prunes 
to hinder or suppress competition between respondent members or be- 
tween their respective members and cooperatively and concertedly per- 
formed the following acts to wit: 

1. Fixed the percentage of deliveries to their respective future- 
contract customers on the basis of such estimated crop failure, and made 
deliveries upon such basis; 

2. Sold and delivered at enhanced prices, or cooperated in the sale 
and delivery at enhanced prices, of surplus dried prunes remaining 
after the filling of orders on an agreed yield percentage or pro-rata 
basis, in execution of their future delivery contracts. 

Par. 6. Said understandings, agreements, combinations and con- 
spiracies, and the things done thereunder, and pursuant thereto, as 
hereinabove alleged, have had and have, the direct effect of unduly 
and unlawfully restricting and restraining trade, in commerce, in 
said products, between and among the several States of the United 
States, and in the District of Columbia; all substantially enhancing 
prices to the direct purchasers and to the consuming public and other- 
wise depriving the public of the benefits and advantages that would 
flow from normal competition among and between respondent member 
corporations and between their respective members; all tending to 
eliminate, and eliminating, competition, and all tending to create a 
monopoly in the sale of dried prunes in interstate commerce. 

Par. 7. The acts and practices and methods of the respondents, 
as herein alleged, are all to-the prejudice of the public; havea danger- 
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ous tendency to, and have actually hindered competition between and 
among respondents in the sale of dried prunes, in commerce, within 
the intent and meaning of the Federal Trade Commission Act; have 
placed in respondents the power to control and enhance prides: have: 
tended to create in respondents a monopoly in the sale of said prod- 
uct, in interstate commerce; have unreasonably restrained interstate 
commerce in said product, en constitute unfair methods of competi- 
tion and unfair and deceptive acts and practices, in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 


OPINION OF THE COMMISSION 


Ayres, Commissioner. 

Respondents are charged with conspiracy in restraint of trade in 
violation of section 5 of the Federal Trade Commission Act. The 
members of respondent association are variously engaged in growing, 
drying, packing, and selling dried prunes, and comprise practically 
the whole of the prune industry in Washington, Oregon, and Idaho. 
The prunes grown in these States are the tart Italian type, distinctly 

different in flavor from the sweet French type grown in California. 
Their production does not exceed 5 percent of the dried prunes pro- 
duced in the Pacific coast area, but they represent substantially the 
entire production in this country of Italian type prunes. 

The complaint relates to certain activities by the respondents in the 

crop year 1941-42. Such activities were based upon the provisions 
of uniform future sales contracts developed by respondent association 
in 1919 which have since been in general use by members of the associa- 
‘tion. Insofar as pertinent to the consideration involved here, the 
“future sales contracts contain the following provision designed to 
‘protect respondent sellers against delivery obligations in the event of 
“unusual damage to the crop resulting from climatic conditions: 
bie, So eS ‘It is further agreed by the parties hereto that inasmuch as this sale 
is made against Grower’s contracts for estimated amounts only, and owing to 
the uncertainty of climatic conditions in Oregon, Washington, and Idaho just 
previous to and at the ripening period, should severe damage occur at that time | 
‘reducing Growers’ and Packers’ crop estimates, this delivery, both as to sizes 
and quantity, may be reduced proportionately, without penalty to the Seller. 
Unless a particular district is specified, the crop of the variety of fruit named 
produced in Oregon, Washington, and Idaho shall be taken into consideration 
in determining what is a fair delivery, any dispute as to the extent of crop 
- damage in any of such States to be left to the decision of its State Board of 
-Horticulture or if no Board of Horticulture exists in such State, its State De- 
partment of Agriculture. 

The complaint alleges that in 1941 a crop failure was anticipated 
because of excessive rains, that the respondents, acting together, esti- 
mated the percentage of the prospective ay loss, and that by con- 


certed action they— 
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1. Fixed the percentage of deliveries to their respective future-contract custom 
ers on the basis of such estimated crop failure, and made deliveries upon such 
basis ; ; 

2. Sold and delivered at enhanced prices, or cooperated in the sale and delivery 
at enhanced prices, of surplus dried prunes remaining after the filling of orders 

‘on an agreed yield percentage or pro-rata basis, in execution of their future 
delivery contracts. 

The latter allegation was not sustained by the record and does not 
require further consideration. The only remaining substantial issue 
is whether or not by conspiracy the respondents “fixed the percentage 
of deliveries to their respective future-contract customers on the basis 
of such estimated crop failure, and made deliveries upon such basis.” 

The record discloses that about the first of September 1941, when 
the prunes were ripe and ready for harvest, severe rains occurred and 
continued for several days in the producing areas, causing great dam- 
age to the prune crop. Immediately following the rain damage, the 
prune packing members of the respondent association conferred con- 
cerning the extent of damage and the proportionate delivery which 
should be made to buyers under the terms of the future sales con- 
tracts. At their request the Chief of the Division of Plant Industry 
of the State of Oregon made a limited inquiry and on the basis of 
his inquiry estimated a 62 percent crop loss. The respondents were 
not satisfied with that estimate, and decided to wait for the report 
of the Federal Crop Reporting Service in the State of Oregon, a branch 
of the United States Department of Agriculture, which was better 
equipped to make an estimate. Shortly thereafter, that service made 
a public report which showed that before the rain damage the esti- 
mated dried prune crop was approximately 24,670 tons and that the 
rain damage had reduced the estimated crop to 6,400 tons, of which 
25 percent was substandard. This meant an estimated crop damage 
of 80.8 percent, or an estimated crop salvage of 19.2 percent. The 
actual dried prune production as later determined by the Federal 
Crop Reporting Service after the entire crop had been harvested was 
400 tons in excess of its early estimate. The prune packing members 
of the respondent association accepted the estimate of the Federal 
Crop Reporting Service as a basis for determining the percentage of 
their commitments which they should deliver under their future sales 
contracts. That estimate did not indicate the proportion of the 
various sizes of prunes involved in the salvage estimate. The re- 
spondents, however, agreed among themselves upon the percentage 
of the various sizes which should be delivered under their contracts. 

Only part of the crop is ordinarily sold under future sales con- 
tracts, the remainder being sold in spot transactions at prices then 
prevailing. Following the rain damage, the prices of dried prunes 
advanced to the extent that the prices prevailing in the fall of 1942 
were about double those prevailing in the fall of 1941. After the 


DISMISSALS—N. W. DRIED FRUIT ASS’N ET AL.—ORDER 1031 


respondents had discharged their contract obligations for deliveries 
on the contract price basis, they were free to buy and sell prunes in 
spot transactions at the increased prices, and they did so to a sub- 
stantial extent. The financial advantages accruing to them as result 
of the reduction of delivery obligations under their future sales con- 
tracts are readily apparent. 

The complaint here does not challenge the legality of the agreement 
by which the respondents adopted the uniform future sales contracts 
in 1919, and have since used them. It challenges only the things 
which the respondents did pursuant to those contracts. Because the 
scope of the complaint is thus limited, any order to cease and desist 
which could be issued in this proceeding could prohibit the respondents 
only from concertedly fixing the percentage of deliveries under their 
future contracts, but could not require them to discontinue using the 
contracts themselves. Under such an order, the respondents would 
be left free individually to adhere to percentages determined under 
the provisions of their uniform contracts. By that process, they could, 
without further concerted action, achieve substantial uniformity in 
determining their delivery obligations without violating the provisions 
of such an order. 

The complaint does not reach the agreement by which the respond- 
ents adopted the uniform contract provisions upon which the acts 
charged were based; and it does not appear that the public interest 
would be materially served by requiring respondents to cease and 
desist from these overt acts while leaving them free to accomplish 
substantially the same results by individual action under the contracts. 
It is the opinion of the Commission, therefore, that the proceeding 
under this complaint should be dismissed. 

The uniform contract provisions out of which this situation de- 
veloped have been in effect since about 1919. They were not invoked 
by the respondents until 1941, and there is nothing in the record to in- 
dicate that they have been invoked since that time. There is no assur- 
ance that these provisions will not be applied with greater frequency 
in the future. On the basis of this history, however, there is little to 
indicate that it would be in the public interest to institute further 
proceedings at this time to challenge the legality of the agreement by 
which the respondents adopted the uniform future sales contracts in 
1919. If future developments disclose the need for corrective action 
with respect to these contracts, consideration can be given at the proper 
time to an appropriate type of proceeding based on the then existing 
circumstances. 

Complaint dismissed by the following order: 

This proceeding came on to be heard by the Commission on the com- 
plaint, answers of respondents, testimony and other evidence, recom- 
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mended decision of the trial examiner and exceptions thereto, and the 
briefs of counsel. 

The Commission having duly considered the matter and being now 
fully advised in the premises: ads 

It Is Ordered, For the reasons stated in the accompanying opinion 
of the Commission, that the complaint in this proceeding be, and the 
same hereby is, dismissed. 

Before Mr. John W. Addison, trial examiner. 

Mr. George W. Williams for the Commission. 

King & Wood, Portland, Oreg., for Northwest Dried Fruit Associa- 
tion, Oregon Prune Exchange, Washington Growers Packing Corp., 
and the officers and board of directors thereof. 

Mr. Norman A. Eisner, of San Francisco, Calif., for Rosenberg Bros. 
& Co. of California, Rosenberg Bros. & Co. of Oregon, and various 
officers and board of directors thereof. 

Mr. Wesley W. Kergan, of Carmel, Calif., for alizehevncMt: Higgins, 
executrix for H. P. Higgins. 


American NickeLor Co. Complaint, February 20,1942. Opinion 
and order, August 19, 1949. (Docket 4713.) 

Charge: Advertising falsely or misleadingly and using misleading 
product names or title, and furnishing means and instrumentalities 
of misrepresentation and deception, as to nature of product; in con- 
nection with the manufacture and sale of prefinished plated metals 
designated Brass Steel, Brass Tin, Copper Tin, Copper Steel, Chro- 
maloid (sometimes referred to as Chrome Zinc), Chrome Brass, 
Chrome Copper, Chromium Copper, Chrome Nickel Silver, Chrome 
Tin, Chrome Steel, Nickel Brass, Nickel Copper, Nickel Steel, and 
Nickel Tin. 

Comriaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission having reason to believe that American 
Nickeloid Co., a corporation, hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent, American Nickeloid Co., is a corporation 
organized under the laws of the State of Illinois with its principal 
place of business located in the city of Peru, Il. 

Par. 2. Respondent is now and for more than 1 year last past has 
been engaged in the manufacture of prefinished plated metals in vary- 
ing quality, style, form, gage, and finish (suitable for decorative 
purposes and for use by metal fabricators in the manufacture of in- 
numerable articles) and in the sale and distribution thereof in com- 
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merce among and between the various States of the United States 
and in the District of Columbia. 

Respondent sells its prefinished plated metals to distributors, dec- 
orators, and metal fabricators located in the various States of the 
United States and causes said metals, when sold, to be transported 
from its place of business located in the State of Tae to purchasers 
thereof at their respective points of location in the various States of 
the United States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said prefinished plated metals in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In the furtherance of the sale and distribution of its pre- 
finished plated metals, as aforesaid, respondent has been and is now 
engaged in falsely representing the nature, texture, quality, composi- 
tion, and character of its aforesaid metals through false, deceptive, 
and misleading representations disseminated by advertisements in- 
serted in newspapers, periodicals, trade journals, circulars, cards, 
pamphlets, folders, and other advertising media. 

Among and typital of such false, deceptive, and misleading repre- 
sentations are the trade names given by respondent to its prefinished 
plated metals. Respondent uses such trade names as Brass Steel, 
Brass Tin, Copper Tin, Copper Steel, Chromaloid (sometimes referred 
to by respondent as Chrome Zinc), Chrome Brass, Chrome Copper, 
Chromium Copper, Chrome Nickel Silver, Chrome Tin, Chrome 
Steel, Nickel Brass, Nickel Copper, Nickel Steel, and Nickel Tin to © 
designate its various plated metal products. 

Par. 4. Through the use of the names of familiar and well known 
alloys such as Copper Steel, Copper Tin, Chrome Steel, Nickel Brass, 
Nickel Copper, and Nickel Steel, and others similar thereto but not 
specifically set out herein, as the trade names for and to designate 
certain of its prefinished plated metals, each of which purport to be 
descriptive of the nature, texture, quality, composition, and character 
of the prefinished plated metals so designated respondent represents 
directly that the prefinished plated metals respectively so designated 
are alloys, 

The names Brass Steel, Brass Tin, Chromaloid (sometimes referred 
to as Chrome Zinc), Chrome Brass, Chrome Copper, Chromium Cop: 
per, Chrome Nickel, Silver, Chrome Tin, and Nickel Tin used by 
respondent are not the names of any familiar or well known alloys 
but, due to the manner of grouping the names of the constituent metals, 
and in the case of the trade name Chromaloid by reason of the suffix 
“aloid” which phonetically is like the word “alloyed,” these names 
have the tendency and capacity to suggest and imply alloys. ‘Through 
the use of these trade names to designate certain of its prefinished 
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plated metals, and others similar thereto but not specifically set out 
herein, each of which purport to be descriptive of the nature, texture, 
quality, composition, and character of the prefinished plated metals 
so designated, respondent represents indirectly and by implication that 
the prefinished plated metals respectively so designated are alloys. — 

Par. 5. The foregoing trade names, and others similar thereto but 
not specifically set out herein, are all false and misleading. 

Respondent’s prefinished plated metals designated Brass Steel, Brass 
Tin, Copper Tin, Copper Steel, Chromaloid (sometimes referred to by 
respondent as Chrome Zinc), Chrome Brass, Chrome Copper, Chro- 
mium Copper, Chrome Nickel Silver, Chrome Tin, Chrome Steel, 
Nickel Brass, Nickel Copper, Nickel Steel, and Nickel Tin are not 
produced by the fusion of the metals named and are not alloys as the 
names represent or imply. They are all “electroplated metals.” 

Par. 6. In the field of metallurgy science has developed a process 
whereby one metal is by fusion combined with one or more other 
metals or with an nonmetallic element. During this process chemical 
and physical changes take place resulting in a new class of metals 
well known and familiar to industry and the arts as “alloys.” 

Science has also developed a process known as “electrodeposition,” 
or more specifically known as “electroplating,” whereby a coating of 
one or more different metals may be separately or simultaneously de- 
posited upon another pure metal or alloy commonly known as the 
base metal. During this process there are no profound or important 
changes in the physical or chemical characteristics of the constituent 
metals, except possibly at the immediate interfacing. This process 
has not resulted in a new class of metals but has produced a product 
well known and familiar to industry and the arts as “electroplated 
metals.” 

The two products “alloys” and “electroplated metals” have physical 
and chemical characteristics that are widely different as to nature, 
texture, quality, and composition. For example, the pure metals 
copper and zinc can be combined by fusion to produce a new and 
different metal well known to industry and art as brass, which is one 
of the oldest known alloys. It is also possible, by the process of 
“electrodeposition” to deposit a coating of the metal copper upon the 
metal zinc, resulting in a product that may have useful applications, 
but it is not an alloy of copper and zinc. It is not brass, it is still 
copper and zine and could not properly be designated brass, but such 
product is known to industry and art as “copperplated zinc.” 

The metal iron can be combined by fusion with the nonmetallic 
element carbon resulting in a product well known to industry and 
art as steel. The alloyed metal steel can be combined by fusion with 
other metals such as, for example, nickel or chromium. The result 
of this process is a new alloy well known to industry and the arts as 
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nickel steel or chromium steel (chrome steel), as the case may be. 
It is possible, by the process of “electrodeposition” to deposit a coat- 
ing of the pure metal nickel or the pure metal chromium on the base 
alloy metal steel resulting in products that may have useful applica- 
tions, but such products are not alloys of the metals used. The prod- 
uct is not nickel steel in the one instance or chrome steel in the other, 
and could not properly be, respectively, so designated. The products 
are steel plated with nickel and steel plated with chromium and are 
familiar and well known to industry and the arts as nickel-plated 
steel and chrome-plated steel, respectively. 

Alloys are frequently designated by grouping together or using 
the names of the constituent metals or elements, such as for example: 
The alloy of nickel and steel is usually designated nickel steel. . This 
manner of designating alloys is a familiar and well known custom 
to science, industry and the arts. 

The names Copper Steel, Copper Tin, Chrome Steel, Nickel Brass, 
Nickel Copper, and Nickel Steel are all names commonly used in 
the science of metallurgy and familiar and well known to the industry 
and arts as names designating certain well known alloyed metals or 
alloys, produced by the process of fusion. The names Brass Steel, 
Brass Tin, Chromaloid (sometimes designated Chrome Zinc), Chrome 
Brass, Chrome Copper, Chromium Copper, Chrome Nickel Silver, 
Chrome, Tin, and Nickel Tin are not familiar or well known names to 
the science of metallurgy or industry or the arts as names designating 
alloyed metals or alloys. In fact, there are no known alloys so desig- 
nated or produced by the fusion of the metals so grouped, however, 
the metals are grouped together to form a name in the same manner 
usually used to designate the name of an alloy. 

Par. 7. The use by respondent of the foregoing false, misleading 
and deceptive trade names, disseminated as aforesaid, has the tendency 
and capacity to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that the pre- 
finished plated metals bearing such trade names are alloys and places 
in the hands of distributors, decorators, and fabricators a means and 
instrumentality by which said distributors, decorators, and fabri- 
cators may mislead and deceive the purchasing public as to the actual 
kind of metal used for decorative purposes or used in the finished 
product; and to induce a substantial portion of the purchasing public 
because of such erroneous and mistaken belief to purchase respondent’s 
aforesaid prefinished plated metals. 

Par. 8. The aforesaid acts and practices of said respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 
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This matter came on to be heard in regular course upon motion, filed 
January 11, 1949, by counsel supporting the complaint, to close this 
case without prejudice, to which no answer has been filed by respondent. 

The complaint herein, issued February 20, 1942, charges respondent 
with unfair and deceptive acts and practices in commerce in the sale 
and distribution of prefinished plated metal products of varying qual- 
ity, style, form, gage, and finish through the use of trade names and 
other descriptive designations in advertising disseminated by it and 
placed in the hands of others for use and dissemination in connection 
therewith, and alleged to be false, deceptive, and misleading for the 
reason that said trade names and descriptive designations convey the 
erroneous impression that said metals are alloys, when, in fact, they 
are not alloys but “electroplated” metals. The complaint alleges that 
respondent sells said products to distributors, decorators, and metal 
fabricators, to be resold for use or used in the manufacture of innu- 
merable finished products and decorative articles, and that respondent, 
by the use of the aforesaid trade names and descriptive designations 
for its products disseminated to said distributors, decorators, and 
metal fabricators, places in their hands a means and instrumentality 
by which they may mislead and deceive the purchasing public as to the 
actual kind of metal used in finished products and for decorative 
purposes. 

From the motion to close this proceeding, it appears that at the time 
- complaint issued respondent was distributing catalogs, circulars, and 
ether advertising material depicting and describing its plated metal 
products and was also supplying its distributor-customers with adver- 
tising material for their use in reselling such products. Some of said 
advertising material described the method by which the plated metal 
products of respondent were manufactured and clearly indicated that 
such products were plated and therefore not alloys, while other of such 
advertising failed to describe the manufacturing processes. It fur- 
ther appears from said motion that subsequent to the end of World 
War II, respondent has advertised its products solely by means of two 
booklets distributed only to its direct customers, who are fabricators, 
and to its wholesale distributors, which said booklets clearly state that 
the metal products sold by respondent are plated and are not alloys, and 
by which said customers are not misled or deceived. The manu- 
facturers of products consisting in part of respondent’s plated metals 
do not describe, designate, or refer to such products by the name or 
names used by respondent or by any simulation thereof, except in the 
instance of one manufacturer, with regard to whom the Commission 
dismissed its complaint charging false, misleading, and deceptive 
advertising through the use of the word “Chromsteel.” 
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The Commission is therefore of the opinion that under the fore- 
going circumstances the public interest does not require further cor- 
rective action in this matter at this time and that the motion to close 
this proceeding without prejudice should be granted. 


ORDER CLOSING CASE WITHOUT PREJUDICE 


It is ordered, That this case be, and it is hereby, closed without 
prejudice to the right of the Commission to reopen it or to take such 
further action at any time in the future as may be warranted by the 
then existing circumstances. 

Mr. Edward L. Smith and Mr. George M. Martin for the 
Commission, 

D Ancona, Pflaum, Wyatt, Marwick & Riskind, of Chicago, IIL, 
for respondent. 


Bargsay Propucts, Inc., Benzamin Rusin, Jutes Josery, ALEX 
RvusIN AND CuHaRtes Straus. Complaint, September 24, 1948. Or- 
der, September 19, 1949. (Docket 5584.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results and scientific or relevant facts; in connection with 
the sale of a drug preparation designated “Trymm Tablets.” 

CompLaInt: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission having reason to believe that Barjay 
Products, Inc., a corporation, and Benjamin Rubin, Jules Joseph, 
Alex Rubin and Charles Straub, individually and as officers and 
directors of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in-that respect 
as follows: 

ParacrapH 1, Respondent Barjay Products, Inc., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 165 Broadway, New York, N. Y. 

Par. 2. Respondents Benjamin Rubin, Jules Joseph, Alex Rubin 
and Charles Straub, are, respectively, president, vice president, sec- 
retary and treasurer, and manage, direct, and control the business and 
affairs of respondent corporation, Barjay Products, Inc. 

Respondent Benjamin Rubin’s address is 2465 Cheltenham Road, 
Toledo, Ohio. 

Respondent Jules Joseph resides at Hotel Fort Meigs, Toledo, Ohio. 

Respondent Alex Rubin has his principal place of business with 
respondent Barjay Products, Inc., 165 Broadway, New York, N. Y. 


1038 FEDERAL TRADE COMMISSION DECISIONS 


Respondent Charles Straub resides at 2086 Starr Avenue, Toledo, 
Ohio. 

Par. 3. Respondents are now, and have been for several years last 
past, engaged in the business of selling and distributing a drug 
preparation, as “drug” is defined in the Federal Trade Commission 
Act. 

The designation used by said respondents for their said preparation 
and the formula and directions for its use are as follows: 

Designation: Trymm Tablets. 

Formula: Each tablet contains: 

Vitamin B: (Thiamin Chloride) : 0.333 mgm. 

Vitamin B, (Riboflavin) : 0.666 mgm. 

Vitamin D: 133.33 units. 

Calcium Pyrophosphate: 1,024 mgm. 

Niacinamide: 1.67 mgm. 

Iron Pyrophosphate: 13.53 mgm. 

Sodium Chloride: 0.026 gr. 

Coumarin: Filler and Flavoring. 

Vanillin: Filler and Flavoring. 

Saccharin: Filler and Flavoring. 

Chocolate: Filler and Flavoring. 

(Phosphorous—256 mgm.—derived from Calcium Pyrophosphate and Iron 
Pyrophosphate). 

Directions:,Take one -tablet and chew well before each meal with glass of 
water—three times daily. 


The said respondents cause their said preparation when sold to be 
transported from their place of business in the State of New York to 
dealers for resale and to purchasers thereof located in various other 
States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of their business, respondents, 
subsequent to March 21, 1938, have disseminated and have caused the 
dissemination of certain advertisements concerning their said product 
by the United States mails and by various other means in commerce 
as “commerce” is defined in the Federal Trade Commission Act; and 
respondents have also disseminated and have caused the dissemination 
of advertisements concerning their said product by various means for 
the purpose of inducing and which are likely to induce directly or 
indirectly the purchase of their said product in commerce as “com- 
merce” is defined in the Federal Trade Commission Act. 

Par. 5. Among and typical of the statements and representations 
contained in said advertisements disseminated and caused to be dis- 
seminated as aforesaid by the United-States mails, by advertisements 
in newspapers and periodicals, and by circulars and other advertising 
literature are the following: 


Reduce. Trymm off the fat that hides your charming self. 
Trymm—the new way to reduce. 
Helps you eat less. 


\ 
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Three Trymm tablets daily take the place of a lot of food. Hasy to diet—you 
don’t get so hungry. 

Easy to diet because you don’t get hungry. 

It is easy to diet down to the weight you want with Trymm. 

With Trymm adequate nutrition is assured. 

What the body really demands by the sensation of hunger is the life-giving 
vitamins and minerals. 

Overeating and excessive weight may be caused, not by gluttony of the indi- 
vidual, but by the incessant clamor for the life-giving elements which are lack- 
ing in the food * * * you do not want so much to eat because your body is 
not starved for these essential elements. 

Trymm provides your daily minimum requirement of the necessary vitamins 
and minerals. 

Three Trymm tablets supply 100% or full amount of the minimum daily food 
vitamins and mineral requirement of the average adult. 

Par. 6. Through the use of the advertisements containing the afore- 
said statements and representations and others of similar import and 
meaning not specifically set out herein, respondents represented that 
Trymm Tablets have weight-reducing properties; that their use pre- 
vents a person from becoming hungry and as a result, less food is con- 
sumed, thereby causing a reduction in weight; that it is easy to adhere 
to a weight-reducing diet by using said tablets; that Trymm Tablets 
are an adequate substitute for food that is ordinarily consumed; that 
hunger results from a lack of vitamins and minerals; that adequate 
nutrition is assured by the use of these tablets and that their use as 
directed supplies the full amount of the necessary vitamins and min- 
erals required by the average adult. 

Par. 7. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact, Trymm Tablets have 
no weight-reducing properties. Their use will not prevent a person 
from becoming hungry and will not result in any appreciable reduction 
in the amount of food consumed or any appreciable reduction in 
weight. When overweight is due to the consumption of excess amounts 
of food, the only method by which weight may be reduced is limiting 
the intake of food to the extent necessary to bring about a weight re- 
duction. The necessity for such a regimen is not mentioned in the 
newspaper and periodical advertising. While a reducing diet is re- 
ferred to in a pamphlet insert in the package, the necessity of follow- 
ing a carefully restricted diet is not pointed out. It is extremely un- 
likely that a person uninformed as to caloric values would select a 
diet sufficiently restrictive so as to cause, if followed, a weight reduc- 
tion. This is particularly true in view of the fact that respondents 
represent in their general advertisements that it is easy to diet in con- 
nection with the use of Trymm Tablets, In case a severely restricted 
diet should be followed in connection with the use of said tablets, any 
reduction in weight would be due to the restricted diet and not to the 
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use of the tablets. The use of these tablets will not make it easy to 
adhere to a weight-reducing diet. —Trymm Tablets are not an adequate 
substitute for food which is ordinarily consumed. Lack of vitamins 
~ or minerals in the diet does not produce hunger. Adequate nutrition 
is not assured by the use of said tablets. Their use as directed or 
otherwise will not provide the necessary vitamins and minerals re- 
quired by the average adult since they do not contain Vitamin A or 
C and several other vitamins and minerals which are essential to 
human nutrition. _ 

Par. 8. Theuse by the respondents of the foregoing false, deceptive, 
and misleading statements and representations with respect to its said 
product disseminated as aforesaid, has had and now has a capacity and 
tendency to, and does mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
statements, representations and advertisements are true and to induce 
a portion of the purchasing public, because of such erroneous belief, 
to purchase respondents’ said product. 

Par. 9. The foregoing acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
‘and meaning of the Federal Trade Commission Act. 

Record closed without prejudice by the following order: 

This matter came on to be heard by the Commission upon motion to 
close the case filed on December 1, 1948, by counsel for respondents, 
affidavits in support thereof, and answer thereto filed on June 14, 
1949, by counsel supporting the complaint, which makes no objection 
to closing the case without prejudice to the right of the Commission 
to reopen same and to resume trial thereof in accordance with its 
regular procedure. 

The complaint herein, issued on September 24, 1948, charges 
respondents with the dissemination of false advertisements in con- 
nection with the offering for sale, sale, and distribution of their drug 
preparation designated as “Trymm Tablets.” 

Having duly considered the motion and the record herein, and it 
appearing to the Commission that respondents discontinued advertis- 
ing the drug preparation to which this proceeding relates prior to the 
issuance of the complaint herein and have discontinued the manu- 
facture of said preparation, with no apparent likelihood of a resump- 
tion thereof; that respondent corporation is in the process of disso- 
lution; and that, in the circumstances, the public interest does not 
require further corrective action in this matter at this time: 

It is ordered, That this case be, and the same hereby is, closed without 
prejudice to the right of the Commission to reopen the same and 
resume trial thereof should future facts warrant. 


DISMISSALS—-NEW ENGLAND CONFECTIONERY CO. 1041 


Commissioner Davis absent. 
Mr. Carrel F. Rhodes for the Commission. 
Reiman é Reiman, of New York City, for respondents. 


New Enevanp Conrecrionery Co. Complaint, October 28, 1948. 
Opinion and order dismissing complaint without prejudice, Saineaber 
23, 1949. (Docket 5605.) . 

pie Discriminating in price in violation of section 2 (a) of 
the Clayton Act, in connection with the sale and distribution to vend- 
ing machine operators and lessors, wholesalers and candy jobbers, 
chain and syndicate stores, and to various other retail outlets, of 
respondent’s candy and confectionery products, including principally 
candy bars and items sold in wrappers bearing the names “Sky Bar,” 
“Bolster,” “Necco Wafers,” “Chase & Canada Mints,” “Orange Slices,” 
“Brer Rabbit Molasses” and other named candy items made by it, 
which generally retailed for 5 cents, through selling and distributing 
its said products in commerce “to certain of its customers, small busi- 
nessmen at higher prices” than it had been selling said products of 
like grade and quality in commerce to other larger competing cus- 
tomers, said favored customers to whom it sold substantial quantities 
of its said bars at discriminatory prices including those who sold 
through the medium of automatic vending machines in factories, 
theaters, office buildings, newsstands, restaurants, oil stations, etc., 
and including specifically the Automatic Canteen Co. of America of 
Chicago; through selling its said products, etc., at different prices 
during the same periods of time to competing classifications of cus- 
tomers and to certain-favored customers within a classification com- 
peting with each other in the same trade areas in the sale of its said 
products; and through the use of free deals, premium offers, discount 
deals, rebates, or allowances which were made available to some, but 
not all of its customers and elbaeehaaial who competed in the resale 

of its products (Count I) ; 

Discriminating “in favor of certain of j its customers and purchasers, 
certain jobbers and vending machine customers, including the Auto- 
matic Canteen Co. of America of Chicago, Il., but not necessarily 
limited thereto, and against certain of its other customers and pur- 
chasers in respect to the sale and purchase” of its said products, in 
violation of section 2 (d) of said act, by allowing, etc., “anything of 
value, rebates, or discounts from the price paid, in the course of such 
commerce, as compensation or in consideration for services, or facilities 
furnished, or benefits conferred by or through said favored customers” 
in connection with the processing, etc., of its said products, without 
making available on proportionally callie terms or any similar terms 
whatsoever the privilege of securing such payments. etc., including, 
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as typical, the allowance to favored customers and purchasers of an 
amount alleged to be equal to that saved in eliminating its smaller 
24-count package size and the substitution of certain larger sizes, with 
regular printing or display advertising omitted; allowance as afore- 
said asa discount from the price paid of an amount alleged to be equal 
to that saved in eliminating its regular salesmani’s commission or other 
merchandising or administrative costs on orders sent to its home office ; 
allowance, etc., as aforesaid, as a discount of an amount alleged to be 
equal to that saved in eliminating delivery of its products, or a 
standardized delivery cost, through purchase on an f. o. b. basis; 
allowance, etc., as a discount of an amount alleged to be equal to that 
saved in eliminating return for damaged, stale, or unsalable candy and 
confectionery products through the elimination of such returns; allow- 
ance, etc., as as a discount of an amount alleged to be equal to that saved 
by eliminating free deals, premium offers or other promotional aids; 
and allowance, etc., of “something of value,” to certain of its custoin- 
ers, such as free deals, premiums, and offers of various kinds and types 
“either without or in consideration of benefits conferred or services 
or facilities furnished” by or through such customers, without mak- 
ing said privileges available to all other customers, etc. (Cout IT) ; 
Discriminating in favor of certain of its customers, etc., including 
said Automatic Canteen Co., etc., and certain of its other customers, 
etc., in the sale and purchase of its said products, in violation of sec- 
tion 2 (e) of said act, by contracting to give, etc., or by giving, etc., 
certain services, or facilities in connection with the sale or offer of its 
said products so purchased by said favored customers, etc., not ac- 
corded or made available “on proportionally equal terms or on any 
similar terms whatsoever to all other customers or purchasers compet- 
ing in the distribution” of its said products, including, as typical, the 
furnishing, etc., to certain of its customers, etc., of its said candy 
and bars, packed in the 100-count, 110-count, or the larger package 
sizes, with regular printing or display advertising omitted, without 
according on proportionally equal terms or otherwise, said privilege, 
to other purchasers or customers competing in the distribution of its 
products; the furnishing, etc., of special printing free of charge on its 
candy wrappers containing advertising, identification marks, or the 
name of the purchaser or customer, without according said privilege, 
etc., to other purchasers, etc., as above set out; the furnishing, etc., of 
its candy and bars in different shaped and smaller weights at a lesser 
price without according, etc., said privilege, etc., to all other pur- 
chasers, etc., as above set out; and the furnishing, etc., to certain of 
its said customers, etc., such as said Automatic Canteen Co., of “cer- 
tain services, facilities, and other things of value, or the privilege” of , 
rendering certain other services and facilities for respondent or of 
conferring certain benefits on it in connection with the sale or resale 
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of its products, in order that said favored purchasers, etc., may secure 
certain alleged equivalent payments or discounts from the standard 
price, as hereinbefore pleaded, without according or making avail- 
able on proportionally equal terms or any terms, said service, etc., to all 
other purchasers competing in the distribution of its products, etc. 
(Count ITT) ; and 

Paying or granting, directly or indirectly, to certain buyers, cus- 
tomers and purchasers in various other States, and to other chain, 
syndicate, and vending-machine customers engaged in commerce, and 
including said Automatic Canteen Co., brokerage or other compensa- 
tion or allowance or discounts in lieu thereof, on their own purchases, 
in violation of section 2 (¢) of the aforesaid act (Count IV) ; all as in 
detail set out in the complaint below, to wit: 

Comp.aint: The Federal Trade Commission, having reason to be- 
lieve that the party respondent named in the caption hereof, and 
hereinafter more particularly designated and described, since June 
19, 1936, has violated, and is now violating the provisions of section 2 
of the Clayton Act, as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936 (U.S. C. title 15, sec. 13), hereby issues its com- 
plaint, stating its charges with respect thereto as follows: 


COUNT I 


Paracrary 1. The respondent, New England Confectionery Co., is 
a corporation organized and existing under and by virtue of the laws 
of the State of Massachusetts, with its offices and principal place of 
business located at 254 Massachusetts Avenue, Cambridge, Mass. 

Par. 2. The respondent is now, and since June 19, 1936, has been, 
engaged in the manufacture, sale, and distribution of many kinds of 
candy and other confectionery products in commerce to vending ma- 
chine operators and lessors, wholesalers and candy jobbers, chain and 
syndicate stores and to various other retail outlets. Respondent causes 
said products, when sold, to be transported and shipped from its prin- 
cipal place of business in the State of Massachusetts across State lines 
to its respective customers and purchasers thereof located in each of 
the other several States of the United States and in the District of 
Columbia. Respondent maintains and at all times mentioned herein 
has maintained a course of trade in said products in commerce among 
and between the various States of the United States and the District 
of Columbia. Among the principal candy and confectionery products 
manufactured, offered for sale, and sold by the respondent were candy 
bars and items sold in wrappers bearing the names “Sky Bar,” 
“Bolster,” “Necco Wafers,” “Chase & Canada Mints,” “Orange Slices,” 
“Brer Rabbit Molasses,” and other named candy items that generally 
retailed for 5 cents. Regardless of how a bar was wrapped or pack- 
aged, it was of like grade and quality as all other bars of the respond- 
ent bearing the same name. 

854002—52—— 69 
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Par. 3. In the course and conduct of its business, as aforesaid, the 
respondent is now and, since June 19, 1936, has been engaged in com- 
petition with other persons, partnerships, firms or corporations, who 
are likewise engaged in the manufacture of candy and confectionery 
products and who likewise sell and distribute and cause to be sold 
and distributed candy and confectionery products in commerce be- 
tween and among the several States of the United States and in the 
District of Columbia to vending machine operators and lessors, whole- 
salers and jobbers, chain and syndicate stores and various other retail 
outlets. . , 

Par. 4. In the course and conduct of its business as aforesaid, re- 
spondent is now, and since June 19, 1936, has been, discriminating 
directly or indirectly in price by selling and distributing its said prod- 
ucts in commerce to certain of its customers, small businessmen, at 
higher prices than it has been selling said products of like grade and 
quality in commerce to other larger competing customers. ‘These 
latter favored customers were either in competition with the other 
nonfavored customers of the respondent or were in competition with 
other nonfavored customers of the respondent who did not receive the 
benefit of such discriminations or were in competition with the cus- 
tomers of the latter. 

One or more of the purchases involved in such discriminations were 
in commerce and such products were sold for use, consumption or 
resale within the United States or the District of Columbia. Among 
the favored customers to whom respondent has sold since June 19, 
1936, and now sells substantial quantities of its candy bars at discrim- 
inatory prices, are some who dispose of these candy bars which they 
buy from respondent through the medium of automatic vending ma- 
chines located in factories, theaters, office buildings, newsstands, res- 
taurants, oil stations, etc. 

For example, among such favored purchasers who vend such candy 
bars by means of automatic vending machines is the Automatic Can- 
teen Co. of America, Chicago, Ill. The Automatic Canteen Co. of 
America is a Delaware corporation with its principal office and place 
of business located at 222 West North Bank Street, Chicago, Ill. It 
has enjoyed a rapid growth and is now and has been one of the largest 
outlets for candy and confectionery products in the United States. 
This customer of the respondent owned over 150,000 automatic-vend- 
ing machines called “Canteens” located in 33 States and the District 
of Columbia which vended in 1944 over 300,000,000 bars of candy with 
total merchandise sales to its distributors that year of over $14,000,000 
at a retail value of approximately twice this amount. Respondent’s 
candy and confectionery products, when sold to the Automatic Can- 
teen Co. of America, were intended to be and were distributed through- 
out the United States, either directly by the said Automatic Canteen 
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Co. of America or by the respondent at the instance and request of the 
said Automatic Canteen Co. of America. The following table I fur- 
ther illustrates the tremendous growth and extent of the operations of 
this favored vending machine customer of the respondent (the Auto- 
matic Canteen Co. of America) during a 10-year period of 1936 to 
1945, inclusive, in respect to total merchandise sales, other operating 
income, and number of automatic candy vending machines in opera- 
tion : 


TABLE I 

Canteen Vending machines 

Fiscal year ended pa es Merchan- | Candy Gum ; Nuts_ |—————____- 
3 i 1 i Z 
Sept. 30 operating dise sales (bars) (sticks) (pounds)! Gelective liatantinrd: 
income candy candy 

$1, 937, 117 53, 135 33, 409 808 11, 857 33, 630 
3, 573, 098 97, 541 55, 983 2,193 32, 036 29, 710 
3, 697, 104 97, 597 69, 597 2, 333 42, 495 14, 376: 
4, 565, 704 117, 193 116, 459 2,745 61, 671 6, 102 
6, 139, 442 154, 888 157, 948 3, 751 77,177 None 
9, 065, 727 211, 224 226, 974 5, 446 83, 222 None 
14, 706, 508 335, 438 355, 332 6, 760 83, 389 None 
14, 738, 776 329, 471 415, 639 5, 803 66, 365 None 
igi AES REET ED ad 1, 073, 940 | 14, 253, 547 | * 308, 825 425, 106 4, 106 72, 798 None 
Vos 2 Cae iS eae F 879, 970 | 12, 899, 106 270, 579 423, 769 3, 630 72, 834 None 
Nyt een Mee JEP 6, 101, 631 |$85, 576, 129 1, 975, 891 2, 280, 576 1g DUD Nae teen ace loh wee 


1 Three ciphers omitted. 


The aforesaid purchaser, the Automatic Canteen Co. of America, has 
since June 19, 1936, directly operated for a period of time (prior to 
April 12, 1942) some of its automatic vending machines (“Canteens”), 
but in the majority of instances this company has resold the respond- 
ent’s candy and confectionery products to numerous distributors who 
also leased their automatic vending machines from the Automatic 
Canteen Co. of America for operation. Said purchaser has directed or 
controlled the operation of its automatic vending machines by means 
of franchise contracts and distributorships in the following respects: 

(a) Buying: In procuring supplies of candy and confectionery 
products for resale to its distributors which were suitable for its auto- 
matic vending machines (Canteens) ; 

(b) Machines: In developing, acquiring, owning, designing, im- 
proving, repairing coin-operated vending machines called “Canteens” 
and leasing them to distributors for use in certain restricted sales 
locations; 

(c) Locations: In developing and finding suitable locations for the 
placing of its automatic vending machines in local and national busi- 
ness concerns for operation by its franchise holders; 

(d) Operation: In performing or in directing and controlling its 
franchise holders in the actual operation of its automatic vending 
machines by means of required mechanical, accounting and sales pro- 


cedure aids. 
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In performing the various and necessary trade functions, as de- 
scribed above, the Automatic Canteen Co. of America and its distribu- 
tors competed actively in commerce with other vending-machine opera- 
tors who also purchased the respondent’s products for resale in the 
same trade areas, Competition among such vending machine lessors, 
operators, and distributors for locations in which to place automatic 
vending machines has been and is very intense and has been and is 
generally determined by the highest rental bid and the type of services 
rendered. Manufacturers of coin-opearted automatic vending ma- 
chines also competed with each other and with the Automatic Can- 
teen Co: of America and its distributors in the development, designing, 
perfection, repair, and placement of these machines in suitable loca- 
tions and in otherwise assisting their vending machine customers to 
procure supplies and operate vending machines in order to compete 
with the said favored vending machine customers of the respondent or 
their distributors. 

Par. 5. In many of the same factories, theaters, office buildings, 
oil stations, etc., and in the same trade areas in which there were 
located automatic vending machines operated by the Automatic Can- 
teen Co, of America and/or its distributors dispensing candy and 
confectionery products of the respondent, there were also located 
other automatic vending machines operated by nonfavored customers 
of the respondent, as well as factory canteens, candy counters, candy 
wagons, restaurants, grocery stores, and other retail outlets distrib- 
uting like candy and confectionery products of the respondent in 
competition with the Automatic Canteen Co. of America and/or its 
distributors. Manufacturers of candy and confectionery products, 
as described in paragraph 3 herein, competed in the sale of their prod- 
ucts to all of these retail outlets, including chain, syndicate, and 
individual stores and in selling to wholesalers and candy jobbers who 
resold respondent’s products to other retail outlets. 

In the same trade areas and in the same localities in which there 
were located automatic-vending machines of the Automatic Canteen 
Co. of America operated by its distributors dispensing confectionery 
products of the respondent, as described in paragraph 4 herein, there 
were also located wholesalers and candy jobbers who bought respond- 
ent’s candy and confectionery products of like grade and quality for 
resale to vending-machine operators competing with the respondent’s 
favored customer, the Automatic Canteen Co. of America and/or its 
distributors, as described in paragraph 4 herein, and wholesalers and 
jobbers who also resold respondent’s products to other retail outlets, 
as described above, and who also competed with this favored vend- 
ing-machine operator and/or its distributors. Such wholesalers and 
candy jobbers also competed between themselves for the resale of 


DISMISSALS—NEW ENGLAND CONFECTIONERY CO.—COMPLAINT 1()47 


respondent’s products to all such retail outlets, including the smaller 
vending-machine operators and with the chain and syndicate stores. 

Par. 6. In the course and conduct of its business in said commerce, 
as described in paragraphs 2 and 3 herein, the respondent, since June 
19, 1936, has discriminated, directly or indirectly, in price by selling 
candy bars and other confectionery products of like grade, quality, 
_ and weight at different prices during the same periods of time to 
competing classifications of customers and to certain favored custom- 
- ers within a classification competing with each other in the same trade 
areas in the sale of respondent’s said products, as described in para- 
graphs 4 and 5 herein. One or more of the purchases involved in such 
discriminations were in commerce and such products were sold for 
use, consumption, or resale within the United States or the District of 
Columbia. 

Some of the prices charged the Automatic Canteen Co. of America 
and other favored customers by the respondent, as compared with 
some of the differing prices charged by the respondent to its non- 
favored customers with the net differences in price per bar, and the 
period of time said sales were being made, are summarized in table II, 
on page 1048. 

The respondent discriminated in price and terms as itemized and 
detailed in table II following, but not limited thereto, between certain 
of its large vending machine customers, such as the Automatic Can- 
teen Co. of America and nonfavored customers who competed in the 
sale of the resopndent’s candy bars in the same trade areas as follows: 

(a) The respondent sold to the Automatic Canteen Co. of America 
during the year 1938 in the 100-count package its “Sky Bar,” “Bol- 
ster,” “Necco Wafers,” “Chase & Canada Mints,” “Orange Slices,” 
“Brer Rabbit Molasses,” and other named candy items at the rates of 
$0.0209 to $0.0248 per bar or unit (f. 0. b. factory), while the respond- 
ent sold during the same year (1938) the same “Sky Bar” and other 
identically named candy items in the 100-count package to its “syndi- 
cate” and certain other customers at the rate of $0.0240 per bar or unit 
(delivered) and sold the same “Sky Bar” and other identically named 
candy items in the 24-count package to its “jobber” and other cus- 
tomers at the rates of $0.0233 per bar or unit (f. 0. b. factory) to 
$0.0267 per bar or unit (delivered)—all of whom competed with each 
other in the same trade areas in the resale of the respondent’s said 
candy bars and items. ce 

(6) The respondent sold to the Automatic Canteen Co. of America 
during the year 1939 in the 100-count package its “Sky Bar,” “Bolster,” 
“Necco Wafers,” “Chase & Canada Mints,” “Orange Slices,” “Brer 
Rabbit Molasses” and other named candy items at the rates of $0.0209 
to $0.0230 per bar or unit (f. 0. b. factory) ; while the respondent sold 
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during the same year (1939) the same “Sky Bar” and other identically 
named candy items in the 1000-count package to its “syndicate” and 
certain other customers at the rates of $0.0240 to $0.0250 per bar or unit 
(delivered) and sold the same “Sky Bar” and other identically named 
candy items in the 24-count package to its “jobber” and other customers 
at the rates of $0.0233 per bar or unit (f. 0. b. factory) to $0.0267 per 
bar or unit (delivered )—all of whom competed with each other in the 
same trade areas in the resale of the respondent’s said candy bars and 
items. 

(c) The respondent sold to the Automatic Canteen Co. of America 
during the year 1940 in the 100-count package its “Sky Bar,” “Bolster,” 
“Necco Wafers,” “Chase & Canada Mints,” “Orange Slices,” “Brer 
Rabbit Molasses” and other named candy items at the rates of $0.0209 
to $0.0218 per bar or unit (f. 0. b. factory) ; while the respondent sold 
during the same year (1940) the same “Sky Bar” and other identically | 
named candy items in the 100-count package to its “syndicate” and 
certain other customers at the rates of $0.0240 to $0.0250 per bar or 
unit (delivered) and sold the same “Sky Bar” and other identically 
named candy items in the 24-count package to its “jobber” and other 
customers at the rates of $0.0233 per bar or unit (f. 0. b. factory) to 
$0.0267 per bar or unit (delivered)—all of whom competed with each 
other in the same trade areas in the resale of the respondent’s said 
candy bars and items. 

(d) The respondent sold to the Automatic Canteen Co. of America 
during the year 1941 in the 100-count package its “Sky Bar,” “Bol- 
ster,” “Necco Wafers,” “Chase & Canada Mints,” “Orange Slices,” 
“Brer Rabbit Molasses” and other named candy items at the rates of 
$0.0209 to $0.0235 per bar or unit (f. o. b. factory), while the respond- 
ent sold during the same year (1941) the same “Sky-Bar” and other 
identically named candy items in the 100-count package to its “syndi- 
cate” and certain other customers at the rate of $0.0240 to $0.0250 per 
bar or unit (delivered) and sold the same “Sky Bar” and other identi- 
cally named candy items in the 24-count package to its “jobber” cus- 
tomers at the rates of $0.0233 per bar or unit (f. 0. b. factory) to 
$0.0267 per bar or unit (delivered)—all of whom competed with each 
other in the same trade areas in the resale of the respondent’s said 
candy bars and items. 

(e) The respondent sold to the Automatic Canteen Co. of America 
during the years 1942 and 1943 in the 100-count package its “Sky 
Bar,” “Bolster,” “Necco Wafers,” “Chase & Canada Mints,” “Orange 
Slices,” “Brer Rabbit Molasses” and other named candy items at the 
rates of $0.0209 to $0.0258 per bar or unit (f. 0. b. factory), while the 
respondent sold during the same years (1942 and 1948) the same 
“Sky Bar” and other identically named candy items in the 100-count 
package to its “syndicate” and certain other customers at the rates 
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of $0.0240 to $0.0270 per bar or unit (delivered) and sold the same 
“Sky Bar” and other identically named candy items in the 24-count 
package to its “jobber” and other customers at the rates of $0.0244 
and $0.0267 per bar or unit (f. 0. b.) factory to $0.0288 per bar or unit 
(delivered)—all of whom competed with each other in the same trade 
areas in the resale of the respondent’s said candy bars and items. 

(f) The respondent sold to the Automatic Canteen Co. of America 
during the year 1944 in the 100-count package its “Sky Bar,” “Bolster,” 
“Necco Wafers,” “Chase & Canada Mints,” “Orange Slices,” “Brer 
Rabbit Molasses” and other named candy items at the rates of $0.0235 
to $0.0260 per bar or unit (f. 0. b. factory), while the respondent sold 
during the same year (1944) the same “Sky Bar” and other identically 
named candy items in the 100-count package to its “syndicate” and 
certain other customers at the rates of $0.0262 to $0.0269 per bar or 
unit (delivered) and sold the same “Sky Bar” and other identically 
named candy items in the 24-count package to its “jobber” and other 
customers at the rates of $0.0267 per bar or unit (f. 0. b. factory) to 
$0.0283 per bar or unit (delivered)—all of whom competed with each 
other in the same trade areas in the resale of the respondent’s said 
candy bars and items. 

(g) The respondent sold to the Automatic Canteen Co. of America 
during the year 1945 in the 100-count package its “Sky Bar,” “Bolster,” 
“Peppermints,” “Chase & Canada Mints,” “Orange Slices,” “Hub 
Jellies,” and other named candy items at the rates of $0.0239 to $0.0260 
per bar or unit (f. 0. b. factory), and in the 96-count package its 
“Orange Slices” at the rate of $0.0259 per bar or unit (f. 0. b. factory), 
while the respondent sold during the same year (1945) the same “Sky 
Bar” and other identically named candy products in the 100-count 
package to its “syndicate” and certain other customers at the rates 
of $0.0262 to $0.0269 per bar or unit (delivered) and sold the same 
“Sky Bar” and other identically named candy products in the 24-count 
package to its “jobber” and other customers at the rates of $0.0267 per 
bar or unit (f. 0. b. factory) to $0,0283 per bar or unit (delivered)— 
all of whom competed with each other in the same trade areas in the 
resale of the respondent’s said candy bars and items. 

(h) The respondent sold to the Automatic Canteen Co. of America 
during the year 1946 in the 100-count package its “Sky Bar,” “Bol- 
ster,” “Peppermints,” “Chase & Canada Mints,” and “Chase & Canada 
Wintergreen” at the rates of $0.0239 to $0.0260 per bar or unit (f. 0. b. 
factory) and at the rates of $0.0262 to $0.0285 per bar or unit (de- 
livered), and in the 100-count package its “Sky Bar” at the rate of 
$0.0285 per bar or unit (delivered), while the respondent sold during 
the same year (1946) the same “Sky Bar” and other identically named 
candy items in the 100-count package to its “syndicate” and certain 
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other customers at the rates of $0.0262 to $0.0314 per bar or unit (de- 
livered) and sold the same “Sky Bar” and other identically named 
candy items in the 24-count package to its “jobber” and other cus- 
tomers at the rates of $0.0267 per bar or unit (f. 0. b. factory) to 
$0.0313 per bar or unit (delivered)—all of whom competed with each 
other in the same trade areas in the resale of the respondent’s said 
candy bars and items. , 

(2) The respondent sold to the Automatic Canteen Co. of America 
during January and February 1947 in the 100-count package its 
“Bolster” bar, “Peppermints,” “Chase Mints” and “Chase Winter- 
green” at the rate of $0.0295 per bar or unit (delivered), and in the 
110-count package its “Bolster” bar and “Sky Bar” at the rate of 
$0.0295 per bar or unit (delivered) while the respondent sold during 
the same period of time (1947) the same “Bolster” bar and other 
identically named candy items in the 100-count package to its “syn- 
dicate” and certain other customers at the rate of $0.0295 per bar or 
unit (delivered) and in the 110-count package its “Bolster” bar and 
“Sky Bar” at the rate of $0.0295 per bar or unit (delivered), and sold 
the same “Bolster” bar, “Sky Bar” and other identically named candy 
items in the 24-count package to its “jobber” and other customers at 
the rates of $0.0323 per bar or unit (f. 0. b. factory) to $0.0333 per bar 
or unit (delivered)—all of whom competed with each other in the 
same trade areas in the resale of the respondent’s said candy bars 
and items. 

Par. 7. In the course and conduct of its business in commerce, as 
described in paragraphs 2 and 3 hereof, the respondent, since June 19, 
1936, has discriminated, directly or indirectly, in price in connection 
with the sale of its various candy bars through the use of free deals, 
premium offers, discount deals, rebates or allowances which were 
made available to some, but not all of its customers and purchasers 
who competed in the resale of the respondent’s products. Such free 
deals and discount offers constituted direct and indirect discrimina- 
tions in price made to competing customers and purchasers of the re- 
spondent’s products in that: 

(a) Such deals were only offered and made available to certain 
trade classifications of customers (and purchasers) and only to cer- 
tain customers (and purchasers) within a trade classification and 
were not offered or made available to all other customers (and pur- 
chasers) in other competing trade classifications or to all other com- 
peting customers (and purchasers) within a trade classification ; 
 (b) Such deals were offered and made available to certain cus- 
tomers (and purchasers) located in certain cities, States, parts of 
States, or sections of the United States and were not offered or made 
available to all other customers (and purchasers) located in other 
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cities, States, parts of States, or sections of the United States who 
competed across these arbitrary lines in the resale of the respondent’s 
products ; 

(c) Said deals and offers were not only discriminatory in offering 
and availability but were intrinsically discriminatory in that each 
deal or offer varied as to its net discount or value, the duration of time 
such deals were offered or available, and differed as to the number or 
quantities permitted to be purchased ; 

(d) Some of such free deals, premiums, discounts or allowances 
were for the alleged benefit of the respondent’s direct-buying cus- 
tomers, while others were to benefit the respondent’s indirect-buying 
customers, their purchasers or the consumer. Such free goods offers 
included the giving away of so many candy bars with the purchase of 
so many of the respondent’s bars. 

Respondent is unable to show that the differentials, described above 
in paragraphs 6 and 7, make only due allowance for differences in the 
cost of manufacture, sale, or delivery or otherwise resulting from the 
differing methods or quantities in which such products are to such 
purchasers sold or delivered. 

Par. 8. The effect of the discriminations in price (as alleged in 
paragraphs 6 and 7 herein) has been and may be to substantially 
lessen competition and to tend to create a monopoly in the line of 
commerce in which the respondent and other manufacturers were 
and are engaged pertaining to the manufacture and sale of candy and 
confectionery products (as set forth in pars. 2 and 3 herein) and in 
the lines of commerce in which the respondent’s customers and pur- 
chasers were and are engaged (as set forth in pars. 4and 5 herein). A 
further effect of the above-mentioned discriminations in price has 
been and may be to injure, destroy, or prevent competition between 
the respondent and its said competitors (as set forth in par. 3 herein) 
and to injure, destroy, and prevent competition between certain cus- 
tomers of the respondent and purchasers of its products who, directly 
or indirectly, received the benefits of said discriminations (as set forth 
in pars. 4 and 5 herein) and competing customers and purchasers of 
said products, who did not receive said benefits or who did not have 
the opportunity to participate in the receipt.of said benefits. 

A further effect of the above-mentioned discriminations in price 
has been and may be to injure, destroy, and to substantially lessen 
competition or tend to create a monopoly in the lines of commerce per- 
taining to the development, acquisition, manufacture, ownership, sale, 
operation, or leasing of coin-operated vending machines, as described 
in paragraph 4 herein. For example, the favored prices granted to 
the Automatic Canteen Co. of America by the respondent, as described 
in paragraph 6 herein, materially aided this favored customer and/or 
its distributors to expand and increase its and their operations, as 
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described in paragraph 4 herein, to the detriment and injury of all 
nonfavored competing customers or purchasers of the respondent’s 
products, causing a lessening of competition and a tendency to create 
a monopoly in the lines of commerce described. Those who received 
the benefit of the respondent’s direct or indirect price discriminations 
have obtained and may obtain substantial competitive advantages such 
as that of :’ 

(a) Favored vending-machine lessors, operators, and distributor 
customers and purchasers over their competitors; 

(6) Favored jobber purchasers and their customers over nonfavored 
jobber purchasers and their customers; 

(c) Favored retail customers and purchasers of respondent’s prod- 
ucts over nonfavored retail customers and purchasers of the respond- 
ent’s products; 

(d) Other favored customers and purchasers of the respondent’s 
products over other nonfavored customers and purchasers. 

Such discriminations in price by respondent between different pur- 
chasers of commodities of like grade and quality in interstate com- 
merce in the manner and form hereinabove set forth are in violation 
of provisions of subsection (a) of section 2 of the Clayton Act, as 
amended by the Robinson-Patman Act, approved June 19, 1936 
(U.S. C., title 15, sec. 13). 


COUNT II 


And the Federal Trade Commission, as and for.a further and Sec- 
ond Count of this complaint, states its charges in respect thereto as 
follows: 

ParacrarpH 1. Paragraphs 1, 2, 3, 4, 5, 6, and 7 of Count I are hereby 
adopted and made a part of this count to the same extent and effect 
as though herein set forth verbatim. 

Par. 2. In the course and conduct of its business in commerce, the 
respondent is now, and since June 19, 1936, has been discriminating 
in favor of certain of its customers and purchasers, certain jobber and 
vending-machine customers, including the Automatic Canteen Co. of 
America, of Chicago, Ill., but not necessarily limited thereto, and 
against certain of its other customers and purchasers in respect to 
the sale and purchase of respondent’s candy and confectionery prod- 
ucts by contracting to pay and allow or by paying or allowing, di- 
rectly or indirectly, anything of value, rebates, or discounts from the 
price paid, in the course of such commerce, as compensation or in con- 
sideration for services, or facilities furnished, or benefits conferred by 
or through said favored customers in connection with the processing, 
handling, sale or offering for sale of the candy and confectionery prod- 
ucts manufactured, sold, and offered for sale by the respondent with- 
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out making available on proportionately equal terms or on any simi- 
lar terms whatsoever the privilege of securing such payments, re- 
bates, or discounts from the price paid, or the opportunity to perform 
the necessary services, facilities or to confer benefits to all other cus- 
tomers competing with such favored customer or customers in the 
distribution of respondent’s candy and confectionery products. 

Among and typical of the practices pursued by the respondent, but 
not necessarily limited thereto, were the practices of paying and al- 
lowing rebates and discounts from the price paid for alleged services 
and facilities rendered or benefits conferred by certain of its said cus- 
tomers and purchasers, including the Automatic Canteen Co. of Amer- 
ica, but not necessarily limited thereto, in connection with the sale or 
the offering for sale of the respondent’s candy and confectionery prod- 
ucts, as follows: 

(a) Respondent has been favoring certain of its customers and pur- 
chasers of its candy and confectionery products, as aforesaid, by con- 
tracting to pay or by paying or allowing, directly or indirectly, as a 
discount from the price paid for respondent’s products an amount 
alleged to be equal to that saved in eliminating the smaller 24-count 
package size and the substitution or the supplying of the 100-count, 
the 110-count, or larger package sizes, with the regular printing or 
display advertising omitted on the larger count packages without 
making available (or according) to all other customers (or purchas- 
ers) competing in the distribution of the respondent’s products on 
proportionally equal terms or on any similar terms whatsoever, the 
privilege of securing the same alleged equivalent payment or dis- 
count from the standard price paid for the elimination of the smaller 
24-count package size or the unwanted printed display advertising. 

(6) Respondent has been favoring certain of its customers and 
purchasers of its candy and confectionery products, as aforesaid, by 
contracting to pay or by paying or allowing, directly or indirectly, 
as a discount from the price paid for respondent’s products, an amount 
alleged to be equal to that saved in eliminating the respondent’s reg- 
ular salesman’s commission or other merchandising or administrative 
costs on orders for products sent direct to the repondent’s home office, 
without making available (or according) to all other customers (or 
purchasers) competing in the distribution of the respondent’s product _ 
on proportionally equal terms or on any similar terms whatsoever, 
the privilege of securing the same alleged equivalent payment or dis- 
count from the standard price paid for eliminating such salesman’s 
commission or other merchandising or administrative costs. 

(c) Respondent has been favoring certain of its customers and pur- 
chasers of its candy and confectionery products, as aforesaid, by con- 
tracting to pay or by paying or allowing, directly or indirectly, as a — 
discount from the price paid for respondent’s products, an amount 
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alleged to be equal to that saved in eliminating delivery of the respond- 
ent’s products or a standardized delivery cost, without making avail- 
able (or according) to all other customers (or purchasers) compet- 
ing in the distribution of the respondent’s products on proportionally 
equal terms or on any similar terms whatsoever, the privilege of se- 
curing the same alleged equivalent payment or discount from the 
standard price paid for eliminating such delivery of the respondent’s. 
products or a standardized delivery cost by buying on an f. o. b. 
basis. 

(d) Respondent has been favoring certain of its customers and pur- 
chasers of its candy and confectionery products, as aforesaid, by con- 
tracting to pay or by paying or allowing, directly or indirectly, as a 
discount from the price paid for respondent’s product, an amount al- 
leged to be equal to that saved in eliminating returns for damaged, 
stale, or unsalable candy and confectionery products without mak- 
ing available (or according) to all other customers (or purchasers) 
competing in the distribution of the respondent’s products on propor- 
tionally equal terms, or on any similar terms whatsoever, the priv- 
ilege of securing the same alleged equivalent payment or discount 
from the standard price paid for eliminating such returns for dam- 
aged, stale, or unsalable candy and confectionery products. 

(e) Respondent has been favoring certain of its customers and pur- 
chasers of its candy and confectionery products, as aforesaid, by con- 
tracting to pay or by paying or allowing, directly or indirectly, as a 
discount from the price paid for respondent’s products an amount al- 
leged to be equal to that saved by eliminating free deals, premiums, 
offers or other promotional aids without making available (or accord- 
ing) to all other customers (or purchasers) competing in the dis- 
tribution of the respondent’s products on proportionally equal terms 
or on any similar terms whatsoever, the privilege of securing the same 
alleged equivalent payment or discount from the standard price paid 
for eliminating such so-called free deals, premiums, offers or other 
promotional aids. 

(f) Respondent has been favoring certain of its customers and pur- 
chasers of its candy and confectionery products, as aforesaid, by con- 
tracting to pay anything of value or by paying or allowing, or giving 
something of value, to certain of its customers and purchasers, as 
aforesaid, such as free deals, premiums, and offers of various kinds and 
types either without or in consideration of benefits conferred or serv- 
ices or facilities furnished by or through these certain customers or 
purchasers without making available (or according) to all other cus- 
tomers (or purchasers) competing in the distribution of the respond- 
ent’s products on proportionally equal terms or on any similar terms 
whatsoever, the privilege of securing the same identical thing of value, 
free deal, premium, offer or its equivalent value. 
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Par. 3. The above-described acts and practices of the respondent, 
as set forth in paragraph 2 of this count, are in violation of subsec- 
tion (d) of section 2 of the Clayton Act as amended by the Robinson- 
Patman Act, approved June 19, 1936 (U.S. C., title 15, sec. 13). 


COUNT III 


And the Federal Trade Commission, as and for a further and Third 
Count of this complaint, states its charges in respect thereto as 
- follows: 

ParacrarH 1, Paragraphs 1,2, 3, 4,5, and 6 of Count I and paragraph 
2 of County II are hereby adopted and made a part of this count to 
the same extent and effect as though herein set forth verbatim. 

Par. 2. In the course and conduct of its business in commerce, the 
respondent is now, and since June 19, 1936, has been discriminating in 
favor of certain of its customers and purchasers, including the Auto- 
matic Canteen Co. of America of Chicago, Ill., but not necessarily 
limited therto, and against certain of its hig customers and pur- 
chasers in the sale and purchase of respondent’s candy and confec- 
tionery products by contracting to give or furnish or by giving or 
furnishing, or by contributing, directly or indirectly, to the giving or 
the furnishing of certain services or facilities in connection with 
the sale or the offering for sale of said candy and confectionery prod- 

ucts so purchased by these said favored customers and purchasers for 
resale which were not accorded to or made available on proportionally 
equal terms or on any similar terms whatsoever to all other customers 
or purchasers competing in the distribution of the respondent’s prod- 
ucts. Among and typical of the practices pursued by the respondent, 
but not necessarily limited thereto, are the following acts and practices 
of the respondent in giving and furnishing, or contributing to the 
giving or the furnishing of services or facilities to certain of its cus- 
tomers and purchasers, including the Automatic Canteen Co. of 
America, of Chicago, IIl., but not necessarily limited thereto, in con- 
nection with the sale or the offering for sale of its candy and 
confectionery products: 

(a) Respondent has been discriminating in fiver of certain of its 
customers and purchasers of its candy and confectionery products, as 
aforesaid, by contributing to the furnishing, or by furnishing, directly 
or indirectly, candy and aanreecoeoee bars, packed in the 100-count, 
the 110-count, or in the larger package sizes (with the elimination at 
the regular printing or display advertising on said boxes) without 
according (or making available) on. proportionally equal terms or 
upon any similar terms whatsoever the same privilege, service or 
facility to all other purchasers (or customers) competing in the dis- 
tribution of the respondent’s products. 
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(6) Respondent has been discriminating in favor of certain of its 
customers and purchasers of its candy and confectionery products, as 
aforesaid, by contracting to give or furnish, or by giving or furnishing, 
or by contributing, directly or indirectly, to the giving or the furnish- 
ing of special printing free of charge on its candy wrappers containing 
advertising, identification marks or the name of the purchaser (or the 
customer) of the respondent without according (or making available) , 
on proportionally equal terms, or upon any similar terms whatsoever, 
the same privilege, service or facility to all other purchasers (or cus- 
tomers) competing in the distribution of the respondent’s products. 

(ce) Respondent has been discriminating in favor of certain of its 
customers and purchasers of its candy and confectionery products, as 
aforesaid, by contributing to the furnishing, or by furnishing, directly 
or indirectly, candy and confectionery bars in different shaped and 
smaller weight bars at a lesser price without according (or making 
available), on proportionally equal terms or upon any similar terms 
whatsoever, the same privilege, service or facility to all other pur- 
chasers (or customers) competing in the distribution of the re- 
spondent’s products. 

(d) Respondent has been discriminating in favor of certain of its 
customers and purchasers of its candy and confectionery products, such 
as the Automatic Canteen Co. of America, and against its other cus- 
tomers and purchasers, by contracting to furnish or grant or by directly 
or indirectly contributing to the furnishing or the granting of certain 
services, facilities and other things of value, or the privilege, service 
or facility of rendering certain other services and facilities for the 
respondent or to confer certain’benefits on the respondent in connection 
with the sale or the resale of these products (in order that these 
favored purchasers or customers may secure certain alleged equivalent 
payments or discounts from the standard price, as set, forth in sub- 
paragraph (a) to (e), inclusive, or paragraph 2 of Count IT herein), 
without according or making available on proportionally equal terms 
or upon any similar terms whatsoever either the same service, facility 
and thing of value, to all other purchasers (or customers) competing 
in the distribution of the respondent’s products, or the privilege to 
render certain other services, facilities or benefits (in order to secure 
like deductions from the standard price paid). 

Par. 3. The above-described acts and practices of the respondent as 
set forth in paragraph 2 of this count are in violation of subsection 
(e) of section 2 of the Clayton Act as amended by the Robinson-Patman 
Act, approved June 19, 1936 (U.S.C., title 15, sec. 13). 


COUNT IV 


And the Federal Trade Commission, as and for a further and Fourth 
Count of this complaint, states its charges in respect thereto as follows: 
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ParacrarH 1. Paragraph 1, 2, 3, 4, 5, and 6 of Count I are hereby 
adopted and made a part of this count to the same extent and effect 
as though herein set forth verbatim. 

Par. 2. In the course and conduct of its business in commerce the 
respondent, since June 19, 1936, has sold its candy and confectionery 
products to certain buyers, customers and purchasers located in the 
various States of the United States other than the State where respond- 
ent is established and to other chain, syndicate and vending machine 
customers engaged in commerce, including the Automatic Canteen 
Co. of America, but not necessarily limited thereto, and has been and 
is now paying or granting or has paid or granted, directly or indirectly, 
commissions, brokerage or other compensation or allowance or dis- 
counts in lieu thereof to such buyers, customers and purchasers of its 
candy and confectionery products. 

Par. 3. The paying and granting by the respondent, directly or 
indirectly, of commissions, brokerage or other compensation and 
allowances or discounts in lieu thereof to its buyers, customers, and 
purchasers of its candy and confectionery products, on their own 
purchases, and the acts and practices of the respondent in promoting 
sales of candy and confectionery products by paying to buyers, custom- 
ers and purchasers, directly or indirectly, commissions, brokerage or 
other compensation and allowances or discounts in lieu thereof, as 
set forth in paragraph 2 of this Count, are in violation of subsection 
(e) of section 2 of the Clayton Act, as amended by the Robinson- 
Patman Act, approved June 19, 1936 (U.S. C., title 15, sec. 13). * 


OPrNIon AND Orper Dismissine ComPpiaint WirHout PrrsupIce 


OPINION OF THE COMMISSION 


This matter came on to be heard in regular course upon the motion 
filed by respondent on March 7, 1949, to dismiss the complaint in its 
entirety for alleged want of jurisdiction and memorandum brief and 
affidavit in support thereof, and upon the motion filed by respondent 
on January 18, 1949, to dismiss Counts II, III, and IV of the com- 
plaint or, alternatively, to strike certain matters incorporated in these 
counts, and memorandum briefs. in support of and in opposition to 
such motion. 

The complaint in this proceeding alleges violations of section 2 of 
the Clayton Act, asamended. This complaint is drawn in four counts 
which, in numerical order, charge violations of sections 2 (a), 2 (d), 
2 (e), and 2 (c), respectively, of said act. 

The motion to dismiss the complaint in its entirety for alleged lack 
of jurisdiction is upon the ground that respondent, in selling its 
products to purchasers in States other than the State in which the 
goods are manufactured or other than that in which the warehouse 
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from which shipment may be made is located, title passes to the pur- 
chaser upon delivery of the goods by respondent to the common carrier 
and subsequent movements in interstate commerce are under the con- 
trolofthe purchaser. The allegations of the complaint with respect to 
commerce, even when qualified by the matters set out in the motion, 
disclose a situation which the Commission views as so clearly within 
its jurisdiction under the Clayton Act as not to require discussion. 

The other motion challenges the sufficiency of Counts II, III, and 
IV. In Count IT it is charged in subparagraphs (a) to (e), inclusive, 
of paragraph 2 that in granting to some purchasers a rebate or discount 
in price said to equal the savings in cost attributed to different pro- 
cedures followed in packing, selling, or delivering its products, re- 
spondent is compensating such purchasers for services or facilities 
performed by them. These rebates or discounts are alleged to be un- 
lawful under section 2 (@) of the act because like privilege of receiv- 
ing payments for services or benefits conferred is not accorded on pro- 
portionally equal terms to other purchasers competing in the distribu- 
tion of respondent’s products. The Commission is of the view that 
the matters thus alleged, consisting of the acceptance by purchasers of 
a discount in price in lieu of respondent following its usual procedures 
in packing, selling, or delivering its products to them, all in connection 
with the original sale, do not charge the performance by the customer 
of a service or facility within the meaning of section 2 (d). 

It is alleged in subparagraph (f) of paragraph 2 that respondent 
has contracted to pay something of value or has allowed free deals, 
premiums, and offers of various kinds, either in consideration of 
benefits conferred or services or facilities furnished, or, in the alterna- 
tive, without exacting from buyers any benefits, services, or facilities, 
and has not made these available on proportionally equal terms to 
competing customers. The charge that respondent has contracted to 
pay something of value, such as a promotional deal, without exacting 
benefits, services, or facilities in return is not cognizable under section 
2 (d) of the statute for the reason that the benefit conferred by the 
seller is not in consideration of services or facilities rendered. In 
respect to the alternative allegation that such payment was “in con- 
sideration of benefits conferred or services or facilities furnished,” 
no description of the service or facility is set forth. It is inferred 
that the alleged benefit conferred on respondent flows only from the 
buyer’s acceptance of the deal itself, and the Commission is of the 
view that mere acceptance by a purchaser of a promotional offer 
intended to facilitate the original sale, does not constitute the render- 
ing of a service or facility by the purchaser within the meaning of 
section 2 (d). 

In subparagraphs (a), (6), and (¢) of paragraph 2 of Count ITI 
of the complaint discriminations among competing purchasers in fur- 
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nishing respondent’s products ae ae in containers of particular 
sizes, furhishing products marked with the name of the customer, 
and the supplying of respondent’s products in different shapes and 
sizes are alleged as violations of section 2 (¢) of the act. Asa matter 
of law these may be services or facilities furnished by the respondent — 
in connection with the resale of its goods. 

In subparagraph (d@) of paragraph 2 of Count III the same matters 
charged as violations of section 2 (d) in subparagraphs (a) to (e), 
inclusive, of paragraph 2 of Count II are charged as violations of 
section 2 (e). Apparently these charges are based upon the theory 
that the discounts granted were contributions to services or facil- 
ities not granted to competing purchasers upon proportionally equal 
‘terms. Under such a construction substantially any price difference, 
including those which Congress clearly intended to be considered 
under section 2 (a) of the act, might be charged under section 2 (@) 
and the standard of proportionally equal terms applied instead of the 
standards established in section 2 (@). 

Paragraph 1 of Count II adopts and makes-a part of that count 
paragraphs 1 through 7 of Count I, and Counts III and IV similarly 
adopt paragraphs 1 through 6 of Garant I as a part of each of those 
counts. Paragraphs 1 and 2 of Count I identify the respondent and 
contain the jurisdictional plea. The matters charged as violations 
of law in Counts II, ITI, and IV, respectively, are set out in each count, 
and none of the paragraphs of Count I included by adoption is alleged 
to set out any violation of the counts of which it is adopted as a part. 

In the complaint here a given practice is, in instance after instance, 
within the scope of the charges of two or more counts of the complaint. 
For instance, the matter of discounts in price allegedly based upon 
savings in cost resulting from elimination of salesmen’s commissions 
on orders sent direct to the factory is separately pleaded in Counts 
IT and III, is apparently the basis for Count IV, and is involved in 
the discriminations charged in Count I. With minor exceptions, 
every practice challenged by the complaint appears in or is within the 
scope of at least two and in most instances three counts of the 
complaint. 

There are instances in which a given act may violate more than one 
provision of law, and in order to secure a fully effective remedy it may 
be necessary to plead the same act as violating separate provisions of 
law. There are also instances in which a pleader cannot be sure 
whether his proof will show a violation of one or the other of different 
provisions of law, and it may therefore be desirable to plead both. 
Such considerations do not explain the multiplé charges here. The 
Commission is of the view that the surplusage in the complaint, and 
the multiplicity of charges applicable to the same practice with no 
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apparent necessity therefor, can only result in unreasonably compli- 
cating the proceeding and prolonging the trial, and will militate 
against orderly hearing and disposition of the matter. It is there- 
fore believed that it would be in the public interest to dismiss the 
present complaint without prejudice to the issuance of a new com- 
plaint based in whole or in part upon the same factual situation. 


ORDER 


Lt is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 
Commissioner Davis absent. 


The Commission, on September 23, 1949, also dismissed without 
prejudice 32 other substantially similar complaints, in which the Com- 
mission charged manufacturers of candies and confections with vio- 
lating sections 2 (a), 2 (d), and 2 (e), and, with some exceptions, 2 
(¢) of the Clayton Act as amended by the Robinson-Patman Act. In 
said cases the same principles were involved as in the New England 
Confectionery case above, which was the first to come before the Com- 
mission for consideration, and in which motions to dismiss were filed. 

The decision in the New England Confectionery case was accord- 
ingly controlling in the dismissal of the other 82, as set forth in the 
following language taken from the “order dismissing amended com- 
plaint without prejudice” in the first of this group of cases, namely, 
Wayne Candies, Inc., Docket 5544. 

Said order, after reciting the status of the case as before the Com- 
mission, and that the Commission had considered a motion which 
challenged the sufficiency as a matter of law of Counts II, III, and 
IV, and incorporation into reference of such counts of certain para- 
graphs from Count I of the complaint, as “filed by the respondent in 
the matter of “New England Confectionery Co., Docket 5605” states: 

The complaint in that matter is based on the same legal theory and is similar 
in form to the amended complaint in this proceeding. The motion to dismiss 
this proceeding is based on other grounds, but the principles involved in the New 
England Confectionery matter are controlling here, and for the reasons expressed 
in the opinion accompanying the order of dismissal without prejudice in that 
case like action upon the Commission’s motion is required here. 

Similar language was employed in dismissing the various proceed- 
ings in the other cases, irrespective of whether or not a motion to dis- 
miss was before the Commission in the particular matter. 

The orders of dismissal heretofore referred to, as made without 
prejudice, were entered in the following cases, those in which violation 
of section 2 (¢c) was also charged being indicated by an asterisk. 

*Wayne Candies, Inc., Fort Wayne, Ind.; Frosty Nougat, Buns, Chop Suey, 
Triple Hit, and Flip candy bars. (5544) 
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*Melster Candies, Inc., Cambridge, Wis.; Cherrie Bar, Swiss Lunch, Brown 
Beauty, Club House, Ripley Log, Hot Scotch, Sunny Jim, Nut Lunch, Melster 


Nougat, and special candy bars. (5545) 
*Luden’s Inc., Reading, Pa.; 5th Avenue Bar, Krimpy-Nut Bar, Bristol Hard 
Candies and Luden’s Cough Drops. (5546) 
*D, L. Clark Co., Pittsburgh; Clark Bar, Zag Nut Bar, Honest Square Bar, 
‘and Winkler Bar. - (5547) 
“The Williamson Candy Co., Chicago, wholly-owned subsidiary of General 
Candy Corp., also of Chicago; Oh Henry, Amos N’ Andy. (5548) 
*Bunte Bros., Inc., Chicago; Tango, Creamy Cakes, Milk Blocks, Tartines, Two 
Timers, Maltese, and Blizzard candy bars. (5549 ) 
The Sperry Candy Co., Milwaukee; Chicken Dinner, Denver Sandwich, and 
Hot Turkey candy bars. (5550) 


*The Queen Anne Candy Co., Hammond, Ill.; Cream-O-Nut, Fruit & Nut, Nutty 
Mello, Aristocrat, Almond Toffee, King Nut Roll, Kernel Nut, Queen Ann, Refresh ~ 


Bar, and Nut Rolls candy bars. (5551) 
*The Switzer’s Licorice Co., St. Louis; Switzer’s Old Fashioned Licorice 
Twist. (5552) 
William Wrigley, Jr., Co., Chicago; chewing gum. (5553) 


*Clayton A. Minter and Ira W. Minter, doing business as Minter Brothers, 
Philadelphia ; Cadet, Glace Brazil, Dutch Maid Fudge, Oriental Cocoanut, Logan 
Squares, City Blocks, and Toasted MM Square. (5596) 

*Town Talk, Inc., Phoenixville, Pa.; Old Fashioned Cookies, Peanut Buttered 
Scotties, Vanilla Creams, Chocolate Fudge, Shortbreads, Cream Filled Sand- 
wiches, Peanut Buttered Cheese Sandwiches, and Peanut Buttered Crisp 
Sandwiches. ' (5597) 

*D, Goldenberg, Inc., Philadelphia; Peanut Chew, Zil, Sweet Sue, Walnut 
Chew, Nickle Andy, Juliets, Whippet, Valley Fudge, Creole, and Kreem Maid 


Fudge. (5598) 
*The Euclid Candy Co., Inc., Brooklyn; Jumbo, Dolly Dimple, Cow Boy, Nu 
Bites, and Four Star. (5600) 


*Mason, Au and Magenheimer Confectionery Mfg. Co., Brooklyn; Peaks, Mints, 
Rumors, Silver Wings, Please, Brazils, Mol and Coo, Clusters, Eclipse, Rings, 


Cherry Bombs, Queens, Dots, and Crows. (5601) 
*Sweets Co. of America, Inc., Hoboken, N. J.; Tootsie Roll and Tootsie 
Caramel, (5602) 
*Kerr’s Butterscotch, Inc., Jamesburg, N. J.; Kerr’s Butterscotch, Kerr’s 
Coffee Seotch, and Kerr’s Rum and Butter Toffee. (5603 ) 


*Delicia Chocolate and Candy Manufacturing Co. and its sole distributing 
agent, United Distributors, Inc., Bronx, N. Y.; Delicia Crushed Almond, Coffee 


Cream, and Delicia Filberts. (5604) 
*Charles N. Miller Co. and John Mackintosh & Sons, Ltd., Inc., Boston; Rollo, 
Toff-O-Luxe, Dearo, Old Fashioned Molasses, and Mary Jane. (5606) 
*I’, B. Washburn Candy Corp., Brockton, Mass.; Cocoanut, Dandy Dan, and 
Peanut Bar. (5607 ) 
American Chicle Co., Long Island City, N. Y.; Chiclets, Dentyne, Adams’ Pepsin, 
Black Jack, Adams Clove, Beeman’s Pepsin, and Tempters. (5608), 
*Planters: Nut and Chocolate Co., Wilkes-Barre, Pa.; Jumbo Block, Chocolate 
Crunch, Salted Peanuts, Cocktail Salted Peanuts, and Coco Peanut. (5609) 


*George Ziegler Co., Milwaukee; Big Swing, Giant, Mounties, Fruit Salad, and 
Frappe. (5610) 
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*The BHuclid Candy Co. of Illinois, Inc., Chicago ; Jumbo, Four Star, Love Nest, 
Melt Away, Chock Full 0’ Almonds, Red Cap, Best Pal, First Mate, Dolly Dimple, 
Cowboy, Peco, Big Game, Double Header, Rusty, Skipper, and Victory. (5611) 

*Dante Candy Co., Chicago; Doctor’s Orders, Plum Good, and Chal- 


lenger. (5612) 
*Fred W. Amend Co., Danville, Ill.; Chuckles, Orange Slices, and Assorted 
Jellies. (5613) 
*Shotwell Mfg. Co., Chicago; Roasty Toasty, Nut Nougat, Caramel Sunday, 
Toasted M. M., Co-Co Figmellow, and Hi Mace. (5614) 


*The Kimbell Candy Co., Chicago; Chocolate Pecan Krunch, Chocolate Nips, 
Speedways, Pineapple Toasties, Kimbell Bar, Macaroons, Almond Tea Cakes, 
Almond Krunch, Smacks, Krunchies, Chocolate Flavor Coconut, and 
Y-USA-Y. (5615) 

M. J. Holloway & Co., Chicago; A to Z, Trade Wind, and Milk Duds. (5616) 

*Universal Match Corp. (Schutter Candy Division), St. Louis and Chicago; 
Old Nick, Bit-O-Honey, Golden Harvest, Gold, Nut Chews, and Chocolate 
Ices. (5617) 

Hollywood Brands, Inc., Centralia, Ill.; Payday, Milk Shake, Tuesdae, Hail, 
Zero, Smooth Sailin, Almond Bar, and attains (5618) 

*Paul F. Beich Co., Bloomington, Ill.; Pecan Pete, Whiz, and Dipsy 
Doodle. (5619) 

Appearances in the foregoing group of cases were as follows: 

Mr. Austin H. Forkner for the Commission; respondents being 
represented by counsel in the various cases as follows: 

Wayne Candies, Inc., D. ae Mr. Paul E. Congdon, of Fort Wayne, 
Ind. 

Melster Candies, Inc., D. 5545, Roberts, Roe & Boardman, of Madi- 
son, Wis. 

Luden’s, Inc., D. 5546, Sanders, Gravelle, Whitlock & Howrey, of 
Washington, D. C. 

D. L. Clark Co., D. 5547, Mr. A. M. Simon, of Pittsburgh, Pa., and 
Mr. John Witton of Weghineior D. C. 

Williamson Candy Co. et al., D. 5548, Moses, Bachrach & Ken- 
nedy, of Chicago, Ill. 

Bunte Brothers, Inc., D. 5549, Mr. Henry Junge, of Chicago, Il. 

Sperry Candy Co., D. 5550, Seher & Seher, of Milwaukee, Wis. 

Queen Anne Candy Co., D. 5551, Beach, Fathchild & Scofield, of 
Chicago, Il. 

Switzer’s Licorice Co., D. 5552, Fahey & Switzer, of St. Louis, Mo. 

William Wrigley, Jr., Co., D. 5553, Winston, Strawn & Shaw, of 
Chicago, Ill. 

Clayton A. Minter et al., D. 5596, Mr. David H. Kinley, of Phila- 
delphia, Pa. 

Town Talk, Inc., D. 5597. 

D. Goldenberg, The D. 5598, Denny & Denny, of Philadelphia, Pa. 

Euclid Candy ae Inc., D. 5600, Z’enzer, Greenblatt, Fallon & 
Kaplan, of New York City, before Mr. Webster Ballinger, trial 


examiner. 
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Mason, Au & Magenheimer Confectionery Mfg. Co., D. 5601, Rogers, 
Hoge & Hills, of New York City, before Mr. Webster Ballinger, 
trial examiner. 

Sweets Co. of America, Inc., D. 5602, Becker, Ross & Stone, of 
New York City, and Mr. Bondar Pickett Peyton, of Washington, 
PP! 

Kerr’s Butter Scotch, Tae D. 5608, Gross & Gross, of Brooklyn, 
N. Y., and Barnes & Hill, of enemas, D. C. 

Delicis Chocolate & Candy Mfg. Co., et al., D. 5604, Baer & Marks, 
of New York City. 

New England Confectionery Co., D. 5605, Choate, Hall & Stewart, 
cf Boston, “Mass: before U7. Clyde M. A aap trial examiner. 

Charles N. Miller Co., et al., D. 5606, Mr. Francis T. Leahy, of Bos- 
ton, Mass., before M/r. Olipde Mu. H pes trial examiner. 

F. B. WWatshbtar Candy Corp., D. 5607, Sanders, Gravelle, W hat- 
lock & Howrey, of Washington, D. C., before Mr. Clyde M. Hadley, 
trial examiner. 

American Chicle Co., D. 5608, Covington, Burling, Rublee & Shorb, 
of Washington, D. C., before Mr. Webster Ballinger, trial examiner. 

Planters Nut & Chocolate Co., D. 5609, Daniel & Bernard Jacobson, 
of New York City. 

George Ziegler Co., D. 5610, Wood, Warner, Tyrrell & Bruce, of 
Milwaukee, Wis. 

Euclid Candy Co. of Illinois, Inc., D. 5611, Tenzer, Greenblatt, Fal- 
lon & Kaplan, of New York City, before Mr. Farl J. Kolb, trial 
examiner. 

Dante Candy Co., D. 5612, Mr. John H. Galgano, of Chicago, Ill. 

Fred W. Amend Co., D. 5618, Campbell, Clithero & Fischer, of 
Chicago, Ill. 

Shotwell Mfg. Co., D. 5614, Sullivan, O’Toole & Sullivan, of Chi- 
cago, Ill. 

Kimbell Candy Co., D. 5615, Sanders, Gravelle, Whitlock & How- 
rey, of Washington, D. C., before Mr. Karl J. Kolb, trial examiner. 

M. J. Holloway & Co., D. 5616, Mr. Henry Junge, of Chicago, Tl. 

Universal Match Corp., D. 5617, Stevers & Reagan, of St. Louis, 
Mo., before Mr. Farl J. Kolb, trial examiner. 

Hollywood Brands, Inc., D. 5618, Mr. Fred L. Wham, Jr., of Cen- 
tralia, Il. 


Paul F. Beich Co., D. 5619, Costigan, Wollrab & Yoder, of Bloom- 
ington, Ill. 


In addition to the foregoing group of cases a similar complaint 
was dismissed outright on the same date in the matter of Cream-O- 
Specialty Sales Co., Inc., D. 5599, involving sale of respondent’s 
Cheese, Mac, Dusies Shortbrand: Tact, Sultana, Figs, Macaroons, 
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and other confections and candy, because respondent had discontinued 
business and been dissolved. 

Appearances in said case were as follows: 

Mr. Austin H. Forkner for the Commission. 

Mr. A. Walter Socolow, of New York City, for respondent. 


Warwick Manvuracrurine Corp. Complaint, January 27, 1945. 
Order, October 7, 1949. (Docket 5268.) | ; 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results, nature of manufacture, and prices of product; in con- 
nection with the manufacture, assembly and sale of radio receiving 
sets, radio tubes and like products. 

CompraintT: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that War- 
wick Manufacturing Corp., a corporation, hereinafter referred to as 
respondent, has violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacraPH 1. Respondent Warwick Manufacturing Corp. is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Delaware, with its principal office and place 
of business located at 1700 West Washington Street, Chicago, Ill. The 
respondent is now, and has been for more than 5 years last past, en- 
gaged in the business of manufacturing and assembling radio receiving 
sets, radio tubes and like products, and in selling and distributing said 
products to dealers for resale direct to the purchasing public. 

Par. 2. In the course and conduct of its business respondent corpo- 
ration sells and distributes its radio receiving sets and products to 
dealers for resale and to members of the purchasing public throughout 
the United States and in the District of Columbia. Said respondent 
now causes, and for more than 5 years last past has caused, its said 
products, when sold either to dealers for resale or direct to the purchas- 
ing public, to be transported from its principal place of business in 
Chicago, Ill., to purchasers thereof at their several points of location 
in the State of Illinois and in the various States of the United States 
other than the State of Illinois, and in the District of Columbia. 

There is now and has been at all times mentioned herein a course 
of trade in said products so sold and distributed by said respondent 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of the business set out and de- 
scribed in paragraphs 1 and 2 hereof, for the purpose of inducing the 
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purchase of respondent’s radio receiving sets, radio tubes and like 
products, offered for sale and sold by it, the respondent has circulated 
and has caused dealers in its products to circulate among prospective 
purchasers throughout the United States, by mail and otherwise, 
advertisements in newspapers and magazines and by means of adver- 
tising folders, price lists, pamphlets, circulars, letters, and other liter- 
ature, many statements and representations concerning its said radio 
receiving sets. By said means respondent has made and has caused 
dealers to make false and misleading statements and representations 
in describing said radio receiving sets and their power and capacity 
for reception, the number of active functioning tubes in said radio 
sets and the prices of said sets. Among such statements and repre- 
sentations so made and circulated by respondent and its dealers under 
its direction are the following: 


Famous Make, 12 Tube, 8 Band, AC * * 
* * * 


Model 1012—List Price $89.95 
YOUR COST DA CH, SP DCEA LS 22222 —)) is ae eee $39.95. 
Famous Make HOWARD Model 718 
12 TUBE, 3 BAND AC De Luxe 1941 All-Walnut Console 
Just Look at these Outstanding FEATURES! 
* ¢ & 


A GREAT BUY AT THE REGULAR PRICH! A TREMENDOUS BAR- 
GAIN AT OUR SPECIAL PURCHASE SALE PRICE! 
* * * 

Original $129.00 List Value! * * * $51.88 Complete. 
CHALLENGERS—Orioles New 1940 Super Value Sets! 
Quality—Beauty—Performance, Surpassing Anything in Their Price Range! 
8 TUBE * * 


* * & 
Model 3W-200 List $34.95 
YOUR, COST, DACH=~-2= ___ $22.95. 
TROUBADOR Model LORAYNE 
Sh RNa 


Seven latest type tubes—nine tube performance 
6 Station Feather touch Push Button * * * 
Connections for television, phonograph and 
microphone. * * * 


Model FARGO 
6 full working tubes— * * * 
Combination television, phonograph and microphone 
plug * * *, 
ORIOLE 7 TUBE AC-DC (Including Ballast) 


* oe Ok 

WALNUT MODEL W3-102 FY Do nee ene ee ae ir ee $17. 95 

YOUR COST, BACH (SPICIAT oo ete ee ce re ee $10. 95 
IVORY MODEL W3-100 EAL See eee eee eT A ee $19. 95 


YOUR COST BACH SPECIAL 
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Model Description genet ee sacra 
FAIR 7-Tube AC-DC Superhet. (incl. Lo Walnut $17.95 $9. 45 
last). Wired for television. Plastic 
FARGO Ivory 18. 95 9. 95 
Plastic 
GALA 7-Tube AC-DC Superhet. (incl. bal- | Wood 24. 95 12. 95 
last), wired for television. 
JEWEL &-Tube AC-DG Super. Wired for Wood 34.95 16.95 
television * 
KEN 6-Tube AC-DC Superhet. (incl. bal- Console’ _—29. 95 14, 97 
last) * * Sensational leader. 
LINDY 7-Tube AC-DC Superhet. Gnel. bale Lobby 42. 95 20. 97 
last), wired for television * * Console 


The aforesaid statements and representations, together with similar 
statements and representations not herein set out, purport to be de- 
scriptive of respondent’s said radio receiving sets, the necessary num- 
ber of functioning tubes and television attachment with which they are 
equipped, and the prices thereof, and serve as representations on the 
part of respondent to members of the purchasing public and to dealers 
that said radio receiving sets are equipped some with 6, some with 7, 
some with 8 and some with 12 active, fully functioning tubes and are 
wired or equipped for television, and the prices represented as “list 
prices” are the regular retail prices, and that the prices stated as “net 
cost” prices are special reduced prices for said sets. 

A substantial number of the purchasing public believe that radio 
means the reception and transmission of sound waves and their audible 
reproduction and believe that the greater the number of actual fully 
functioning tubes in the radio receiving set the better the performance 
and the greater its power for detecting, amplifying and receiving sound 
waves, and believe that television means the reception and transmission 
of picture signals and their visual reproduction, and a substantial num- 
ber of the purchasing public buy respondent’s said radio receiving sets 
under such beliefs. 

Par. 4. In truth and in fact the foregoing statements and representa- 
tions made by the respondent are false, deceptive and misleading. 
Respondent’s aforesaid radio receiving sets are not equipped with 6, 
7, 8 or 12 active, necessary, fully functioning tubes, respectively, 
but have installed therein one or two or more ballast, nonfunctioning 
or tuning beacon tubes or rectifying tubes. Such ballast or tuning 
beacon tubes or rectifier tubes, devices, and accessories do not serve as 
detecting, ampifying or oscillating tubes and do not perform any recog- 
nized, customary function of radio tubes in the detection, amplifica- 
tion, and reception of radio signals. Respondent’s said radio receiving 
sets are not wired or equipped for television and are not capable of 
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receiving and reproducing, and do not receive and reproduce, picture 
signals in visual form; and the prices represented as “net cost” prices 
or “special * prices are the prices at which respondent sells its said 
radio receiving sets and authorizes its dealers to sell said sets in the 
usual and regular course of business, and are not special reduced prices; 
and said “list prices” are fictitious prices and are not the prices at 
which respondent sells its said products or at which it authorizes 
dealers to sell said products. 

Par. 5. Each and all of the foregoing false and misleading state- 
ments and representations made by respondent, describing its said 
radio receiving sets, the number of tubes contained therein, and the 
capacity of said sets for television or the reception and reproduction 
of picture signals in visual form, and the prices thereof as hereinabove 
set out, were and are calculated to, and have had and now have the 
tendency and capacity to, and do, mislead and deceive a substantial 
portion of the purchasing public into the mistaken and erroneous belief 
that such representations are true. As a result of these erroneous and 
mistaken beliefs, a substantial number of the purchasing public have 
purchased a substantial volume of respondent’s said radio receiving 
sets. 

The aforesaid acts and practices of the respendent as herein alleged 
are all to the injury and prejudice of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

The respondent in this proceeding having heretofore, on May 18, 
1948, filed a motion seeking dismissal of the complaint herein; and 

The respondent having shown by said motion and the affidavit in 
support thereof that all of the practices charged in the complaint as 
being in violation of the Federal Trade Commission Act, except the 
practice of including rectifier tubes in representations that the re- 
spondent’s radio receiving sets contain a designated number of tubes 
or are of a designated tube capacity, were discontinued as of Janu- 
ary 27, 1945, with no intention on the part of the respondent that such 
practices would be resumed; and 

The Commission, on January T, 1949, having denied the aforesaid 
motion, without prejudice, however, to the respondent’s right to renew 
the same upon the presentation of assurances satisfactory to the Com- 
mission that the respondent has also discontinued with no intention 
of resuming the practice of listing rectifier tubes among the tube com- 
plements of its radio receiving sets, even when the total tube counts 
are set forth; and 

The respondent having subsequently, on May 20, 1949, renewed its 
motion for dismissal of the complaint and having submitted in support 
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of said renewal an additional affidavit, executed by its president, in 

which the assurances referred to in the Commission’s order of Janu- 
ary 7, 1949, were presented; and 

_ Counsel in support of the complaint having filed an answer to the 

respondent’s renewal of its motion in which he stated that he did not 

oppose said motion; and 

The Commission Weing of the opinion that in the circumstances the 
public interest does not require a continuation of this proceeding: 

It ts ordered, That the aforesaid motion be, and it hereby is, granted, 
and that the complaint herein be, and it hereby is, dismissed, without 
prejudice, however, to the right of the Commission to institute a new 
proceeding or to take such further or other action against the re- 
spondent in the future as may be warranted by the then existing 
circumstances. 

Commissioner Davis absent. 

Before Mr. George Biddle, trial examiner. 

Mr. Carrel F. Rhodes for the Commission. 

Schapiro & Schiff, of Chicago, Ill., for respondent. 


E. I. pv Pont pz Nemours & Co., Inc. Complaint, January 9, 1948. 
Order, October 20, 1949. (Docket "5526. ) 

Charge: ee in price through arbitr arily classifying a 
reseller customer as a consumer customer and selling to such customer 
at the higher consumer price, effect of which practice has been, or may 
be, to substantially lessen competition between favored customers and 
those thus arbitrarily and improperly classified as consumers, in the 
sale and distribution in interstate commerce of vapor metal degreasing 
solvents, and to substantially lessen competition in the line of com- 
merce concerned, and to tend to create in the respondent and its 
favored customers a monopoly; in violation of subsection (a) of section 
2 of the Clayton Act, as amended by the Robinson-Patman Act. 

Comp.aintT: The Federal Trade Commission, having reason to be- 
lieve that the party respondent named in the caption hereof, and here- 
inafter more particularly designated and described, since June 19, 1936, 
has violated, and is now violating, the provisions of section 2 (a) of 
the Clayton Act, as amended by the Robinson-Patman Act, approved 
June 19, 1936 (15 U.S. C. sec. 13), hereby issues its complaint, setting 
forth its charges with respect thereto as follows: 

Paracraru 1. Respondent E. I. du Pont de Nemours & Co., Inc., is 
a corporation organized and existing under and by virtue of the laws 
of the State of Delaware, with its main office and place of business 
being located in the city of Wilmington, Del. 

Par. 2. Respondent is now, and has been since June 19, 1936, en- 
gaged, among other activities, in the business of py aie eg pro- 
ducing, selling, and delivering a chemical known as trichlorethylene, 
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hereinafter referred to as “the commodity.” Said commodity is a 
clear liquid which is noninflammable at ordinary room temperatures. 
It is used as a vapor metal degreasing solvent, particularly in a spe- 
cially designed degreasing apparatus; it is also used for spotting and 
dry cleaning, for the extraction of oils, fats, waxes, and alkaline, and 
as a freezing depressant for carbon tetrachloride fire extinguisher 
liquid. . 
When the commodity is sold for any of the above utilizations, it is 
stabilized before shipment by the addition of a chemical stabilizer in 
order to reduce its flash point and to protect it against rancidity. While 
the commodity with the addition of this stabilizer, which is thereafter 
then known as “regular trichlorethylene,” and hereinafter referred 
to as “the regular commodity,” can be used as a degreasing solvent, it 
is not very efficient for this purpose, so that when the regular com- 
modity is expressly intended for this utilization, additional chemical 
stabilizers are added either by the purchasers themselves or by the 
supplier, such as respondent. When the supplier adds this additional 
special stabilizer in order to make the commodity usable as a vapor 
-metal degreasing solvent, the supplier uses either his own special 
stabilizer or one furnished to him by the purchaser. 

Par. 3. The respondent manufactures or produces 95 percent of the 
total volume of the commodity produced in the United States, there 
being but one other company producing this commodity in the amount 
of 5 percent. This latter company, due to its limited productive 
capacity, has been forced to purchase part of its sales requirements” 
of the commodity from respondent on a spot basis. 

Par. 4. In the course and conduct of its business, respondent sells 
and distributes the commodity, the regular commodity and the com- 
modity stabilized for use as a metal vapor degreasing solvent to 
purchasers thereof located at various points in the several States of the 
United States other than the States in which the commodity is pro- 
duced or manufactured, and causes said commodity, whether regular 
or especially stabilized, when sold, to be shipped from its manufactur- 
ing or producing plants across State lines to such purchasers. 

Par. 5. Respondent sells the regular commodity and the commodity 
stabilized for use as a metal vapor degreasing solvent directly to 
consumers for use in the latter’s own plants and to wholesale distribu- 
tors, called resellers, for resale to consumers. 

Par. 6. The same prices are charged by both the respondent and the 
other company producing or manufacturing the commodity, to their 
respective customers of a given class, for the commodity, whether it is 
the regular commodity or the commodity which has been especially 
stabilized for use as a metal vapor degreasing solvent. The differences 
in prices by both respondent and the other producer or manufacturer 
of the commodity to purchasers of the commodity of the same grade 
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/ and quality, whether regular or stabilized for the above purposes, are 
based first on whether the purchaser is a consumer or reseller, second, 
whether delivery is in drums, carloads, or less than carload lots, or tank 
cars, and whether delivery is to a cutomer located in one of the four 
zones into which the country is divided for delivery purposes. 

The basic price differential as between sales of the commodity of the 
same grade and quality regardless of whether it is a regular commodity 
or the commodity especially stabilized for use as a metal vapor degreas- 
ing solvent, to consumers or resellers is approximately 134 cents per 
pound in favor of the resellers. 

Par. 7. For several years prior to 1945, but since June 19, 1936, there 
was among the purchasers of the commodity from the respondent, for 
the purposes of resale, one which added to the regular commodity, 
which it purchased from the respondent, a comparatively small amount 
of special stabilizer, before reselling the commodity as a vapor metal 
clegreasing solvent under the different trade names of said purchaser. 

Par: 8. In making and attempting to make resales of the commodity 
thus stabilized, the said purchaser has been, and is, in competition with 
the respondent and distributors of respondent and other resellers, in 
interstate commerce, of similar products composed of the commodity 
and stabilizers which have been added in order to prepare the com- 
modity for use as a vapor metal degreasing solvent. 

Par. 9. Although the respondent knew, or had reason to believe, that 
the said purchaser has been, and is, in fact a reseller of the commodity 
thus stabilized, nevertheless respondent sold it the commodity for the 
several years prior to March 1945 on a consumer price basis and 
thereby charged the said purchaser prices which were approximately 
134 cents per pound higher than the prices at which it sold the commod- 
ity of like grade and quality to other resellers who compete in the 
resale, in interstate commerce, under various trade names, of the com- 
modity stabilized as a metal vapor degreasing solvent. 

Par. 10. In 1945, because of the refusal of the respondent to sell the 
commodity to it except on a consumer price basis, the said purchaser, 
at least through the year 1946, purchased the commodity from the other 
producer or manufacturer of the commodity at the same prices at which 
that other producer or manufacturer sold the commodity to resellers; 
however, since this other producer’s or manufacturer’s supply of the 
commodity was very limited and it also sells to consumers metal vapor 
degreasing solvents similar to those sold by the said purchaser, the said 
purchaser has been unable to obtain a sufficient amount of the commod- 
ity to meet its requirements. The fact that the said purchasers, when 
it purchased the commodity from respondent had to do so on a con- 
_ sumer basis, and the further fact, which is a direct result of that condi- 
tion, that when it purchased the commodity from the other producer 
or manufacturer of the commodity it was unable to obtain a sufficient 
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supply of same, have tended to prevent, and do tend to prevent, the 
said purchaser from selling vapor metal degreasing solvent in com- 
petition with the respondent, respondent’s distributors, and others 
distributing metal vapor degreasing solvents similar to those sold by 
the said purchaser. ; 

Par. 11. The effect of the respondent’s discriminating in price be- 
tween different purchasers of commodities of like grade and quality 
through the practices of arbitrarily classifying some of its customers 
as consumers when in fact they are resellers, and then selling to such 
customers so classified at the prices at which it regularly sells said 
commodities to its consumers, has been, or may be, to substantially 
lessen competition between the favored customers and those of re- 
spondent’s customers whom the respondent has thus arbitrarily and 
improperly classified as consumers, in the sale and distribution in inter- 
state commerce of vapor metal degreasing solvents; and the effect also 
has been, or may be, to substantially lessen competition in the line of 
commerce in which the respondent is engaged, and to tend to create in 
the respondent and its favored customers a monopoly, in the sale and 
distribution in interstate commerce of vapor metal degreasing solvents. 

Par. 12. Such discriminations in price by the respondent between 
purchasers of commodities of like grade and quality in interstate com- 
merce, in the manner and form aforesaid, are in violation of subsection 
(a) of section 2 of the act, described in the preamble hereof. 


Complaint dismissed without prejudice by the following order: 

This matter came on to be heard in regular course upon motion to 
dismiss the complaint in this proceeding without prejudice, filed March 
22, 1949, by counsel in support of the complaint, and the consent answer 
thereto, filed March 30, 1949, by counsel for respondent. 

As grounds for dismissal, counsel in support of the complaint in 
his motion asserts that the complaint herein involves issues relating 
nore to a private controversy than to those affecting the public interest. 
He does not thereby provide a sufficient basis for dismissal of the com- 
plaint, which charges respondent with violation of section 2 (a) of 
the Clayton Act as amended. However, it is apparent from said mo- 
tion that counsel in support of the complaint has now abandoned his 
previously asserted denial of respondent’s contention that there is an 
absence of the requisite competitive effect to constitute a violation 
of subsection (a) of section 2 of the Clayton Act as amended by the 
Robinson-Patman Act. 

The complaint, issued January 9, 1948, charges respondent with dis- 
criminating in price in the sale of trichlorethylene in commerce ; alleges 
that said discrimination occurred prior to 1945 and was confined pri- 
marily to a single purchaser. The record indicates that the alleged — 
price discrimination occurred partially because of wartime controls 
imposed upon the production and price of the commodity in question; 
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that because of such conditions the competitive effects of the alleged 
price discrimination were negligible or nonexistent; and that the pric- 
ing practices of respondent which brought about said discrimination 
were discontinued on April 30, 1945, and are not likely to be resumed. 
Under these circumstances, the Commission is of the opinion that the 
reasonable possibility of competitive injury, if any ever existed, has 
now been terminated. 

The Commission having duly considered the matter and being now 
fully advised in the premises: 

Lt is ordered, 'That the complaint herein be, and it is hereby, dis- 
missed without prejudice to the right of the Commission to take such 
further action at any time in the future as may be warranted by the 
then existing circumstances. 

Commissioner Davis absent. 

Mr. Fletcher G. Cohn, Mr. James E.. Corkey and Mr. Robert F. Quinn 
for the Commission. 

Covington, Burling, Rublee & Shorb, of Washington, D. C., for 
respondent. 


Bracon Manuracturine Co. Complaint, August 1,1944. Opinion 
and order, November 2, 1949. (Docket 5198.) 

Charge: Misbranding or mislabeling and neglecting, unfairly or 
deceptively, to make material disclosure as to composition of product 
in violation of the Wool Products Labeling Act of 1939, and the 
Federal Trade Commission Act in connection with the introduction 
and manufacture for introduction into commerce and in the sale of 
blankets and other articles. 

Come.aint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and the Wool Products Labeling Act of 1939, and by 
virtue of the authority vested in it by said acts, the Federal Trade 
Commission, having reason to believe that Beacon Manufacturing Co., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of said acts and the rules and regulations promulgated 
under the Wool Products Labeling Act of 1939, and it appearing to 
the Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: e 

ParacraPH 1. The respondent, Beacon Manufacturing Co., is a 
Massachusetts corporation with its mill and principal office located 
at Swannanoa, N. C. 

Par. 2. The respondent is engaged in the introduction and manu- 
facture for introduction into commerce, and in the sale, transportation 
and distribution of wool products, as such products are defined in the 
Wool Products Labeling Act of 1939, in commerce, as “commerce” is 
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defined in said act and in the Federal Trade Commission Act. Many 
of respondent’s said products are composed in whole or in part of, 
or purport to contain, wool, reprocessed wool, or reused wool, as 
those terms are defined in the Wool Products Heboline Act of 1939, 
and such products are subject to the provisions of said act and the rales 
and regulations promulgated thereunder. Since July 15, 1941, re- 
spondent has violated the provisions of said act and said rules and 
regulations in the introduction and manufacture for introduction into 
commerce, and in the sale, transportation and distribution of said 
wool products in said commerce, by causing said wool products to be 
misbranded within the intent and meaning of said act and rules and 
regulations. 

Par. 3. Among the wool products introduced and manufactured for 
introduction into commerce, and sold, transported, and distributed 
in said commerce as aforesaid, were blaikéts and other articles. Ex- 
emplifying respondent’s practice of violating said act and the rules 
and regulations promulgated thereunder is its misbranding of the 
aforesaid products in violation of the provisions of said act and said 
rules and regulations by failing to affix to said products a stamp, 
tag, label, or other means of identification, or a substitute in lieu 
thereof, as provided by said act, showing (a) the percentage of the 
total fiber weight of the wool products, exclusive of ornamentation 
not exceeding 5 per centum of said total fiber weight, of (1) wool, 
(2) reprocessed wool, (8) reused wool, (4) each fiber other than 
wool where said percentage by weight of such fiber was 5 percentum 
or more, and (5) the aggregate of all other fibers; (6) the maximum 
percentage of the total weight of the wool product of nonfibrous 
loading, filling, or adulterating matter; (¢) the percentages in words 
and figures plainly legible by weight of the wool contents of such wool 
product where said wool product contains a fiber other than wool; 
(d) the name of the manufacturer of the wool product, or the manu- 
facturer’s registered identification number and the name of a seller 
or reseller of the product as provided for in the rules and regulations 
promulgated under such act, or the name of one or more persons 
subject to section 3 of said act with respect to such wool product. 

Par. 4. The aforesaid acts, practices and methods of the respondent 
as alleged were and are in violation of the Wool Products Labeling 
Act of 1939 and the rules and regulations promulgated thereunder, 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


OPINION BY COMMISSIONER MASON CONCURRED IN BY COMMISSIONERS 
FERGUSON AND AYRES 


The respondent in this proceeding is engaged in the manufacture 
and in the interstate sale of blankets and other products composed in 
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whole or in part of wool. Said respondent was charged by the Com- 
mission’s complaint with having misbranded certain of these producis 
by failing to affix thereto stamps, tags, labels, or other means of 
identification, or substitutes therefor, showing the true percentages 
by weight of wool, reused wool, and other fibers contained in such 
products, as required by the Wool Products Labeling Act of 1939 
and the rules and regulations promulgated thereunder. Specifically, 
it was contended in support of the complaint that certain of the re- 
spondent’s blankets which bore labels indicating their fiber contents 
to be 25 percent wool, 25 percent cotton, and 50 percent rayon, actually 
contained less than 25 percent wool and more than 25 percent cotton 
and 50°percent rayon. This was based on certain tests conducted by 
the Bureau of Standards which showed that swatches of blankets 
labeled 25 percent wool, 25 percent cotton, and 50 percent rayon, ac- 
tually had wool contents varying from approximately 20 to about 23 
percent in one case, a wool content of only 12 percent, in which latter 
case, however, it was shown that the variance was due to an isolated 
error on the part of an employee of the respondent in using a box of 
filling, during the process of manufacture, which was made and in- 
tended for another type of blanket. ‘The record in the case consists 
of the complaint, the respondent’s answer, testimony and other evi- 
dence introduced before a trial examiner of the Commission, the trial 
examiner’s recommended decision, written briefs and oral arguments 
of counsel. In view of the nature of the problem involved, the Com- 
mission felt that its order dismissing the complaint should be accom- 
panied by this separate opinion, explaining somewhat in detail the 
reasons for its action. 

The record shows that the respondent. is the largest manufacturer 
of blankets in the United States, and possibly the largest in the world, 
its total dollar volume of business being between 15 and 20 million 
dollars per year. It employs approximately 2,000 persons in its 
mills at Swannanoa, N. C., and produces each year more than 1,600,000 
blankets which are made partly of wool. 

As a result of numerous tests and checks made by and for the re- 
spondent over a period of many years, the respondent has found that 
in order to produce mixed fiber blankets composed of 25 percent wool, 
25 percent cotton, and 50 percent rayon, it is necessary for the blend 
or mix from which such blankets are made to be composed of 38 per-: 
cent wool and 62 percent rayon, and it is the respondent’s practice, in 
preparing its mix for such blankets, to place therein wool and rayon 
fibers in these percentages. The actual mechanical process of manu- 
facturing is fully set forth in the record. After the blend or mix 
goes through the mixing machines it then goes to the carding rooms, 
where the materials are further blended by mechanical processes, and 
thence to the spinning room. It is in the spinning room that the 
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cotton is added to the mix in the form of warp and core yarns. Later, 
the material goes to the burling room for the correction of imperfec- 
tions, and thence to the finishing room, where, by a napping process, 
a layer of wool and rayon is raised giving the blanket smoothness. 
In the ordinary course of its business the respondent manufactures © 
approximately 2,000 blankets from about 4,000 pounds of raw ma- 
terials in each savel batch or lot. 

Through the use in the mix of the percentage of wool fibers above 
mentioned, the entire batch or lot of blankets produced will average 
25 percent wool. The record shows, however, that, regardless of 
‘the care exercised or the precautions taken, individual blankets, or 
separate parts of individual blankets, in a lot made from such a 
mix may, in their wool content, vary somewhat, and that some of 
such blankets or parts thereof may contain slightly more than 25 
percent wool and others may contain slightly less. This is due in 
part to mechanical difficulties encountered in the carding, spinning, 
weaving, and napping processes, making it impossible to distribute 
the wool fibers in the mix throughout the entire batch of material 
so evenly and uniformly that each and every blanket produced, and 
every part of every blanket, will have exactly the same percentage 
of wool as every other blanket, and in part to such variable factors as 
the possibility of errors made by employees and climatic conditions 
existing during the process of manufacture, which very materially 
affect the distribution of the fibers. Insofar as the latter named con- 
ditions are concerned, the evidence is that a manufacturer’s control 
over them, or the effects of variations thereof, is strictly limited. 

The record establishes that in the manufacture of its blankets the 
respondent uses substantially the same processes as those used by 
its competitors. It shows, further, that it is and for many years has 
been the respondent’s policy to do everything possible and to take 
every precaution to see that its blankets contain the percentages of 
wool and other fibers claimed for them, and it appears that, insofar 
as this result can be obtained, the respondent has been successful in 
these efforts. It is true that, due to unavoidable variations in the me- 
chanical manufacturing process, and despite the exercise of due 
care, swatches of some of the respondent’s blankets have been found 
to contain slightly less than the percentages of wool fibers called 
for by the labels affixed to such blankets, but these variations appar- 
ently represent rare and isolated mistakes against which the re- 
spondent cannot reasonably be expected to guarantee, and, in the 
opinion of the Commission, they constitute the type of thing recog- 
nized as inevitable by the proviso of section 4 (a) (2) (A) of the Wool 
Products Labeling Act of 1939, as follows: 


Provided, That deviation of the fiber contents of the wool product from per-. 
centages stated on the stamp, tag, label, or other means of identification, shall 
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not be misbranding under this section if the person eharged with misbranding 
Proves such deviation resulted from unavoidable variations in manufacture and 
despite the exercise of due care to make accurate the statements of such sae 
tag, label, or other means of identification. 

For the reasons stated, it is the Commission’s conclusion that the 
public interest does not require the issuance of an order to cease and 
desist in this matter, but that, in the circumstances, the commen} 
should be dismissed. 


ORDER DISMISSING COMPLAINT 


This matter coming on to be heard by the Commission upon the 
complaint of the Commission, the respondent’s answer thereto, testi- 
mony and other evidence introduced before a trial examiner of the 
Commission theretofore duly designated by it, the trial examiner’s 
recommended decision, written briefs, and oral arguments of counsel ; 
and 

For the reasons set forth in a separate opinion issued simultaneously 
herewith, the Commission being of the opinion that the respondent 
has not violated the provisions of the Wool Products Labeling Act 
of 1939 or the rules and regulations promulgated thereunder, as 
charged in the complaint: 

It is ordered, That the complaint in this proceeding be, and it hereby 
is, dismissed. 

Commissioner Carson not participating. 

Before Ur. W. W. Sheppard, trial examiner. 

Mr. DeWitt T. Puckett for the Commission. 

Mr. James F. Armstrong, of Providence, R. I., for respondent. 


Artra Cosmetics, Inc. Complaint, March 17, 1948. Original 
findings and order, May 26, 1948. 44 F. T. C. 888. (Docket 4930.) 
Opinion, and order vacating and setting aside, etc., November 8, 1949. 

Charge: Advertising falsely or misleadingly as to qualities, proper- 
ties, or results and safety of products; in connection with the sale of 
two preparations, namely, “Irma” and “Sutra,” respectively recom- 
mended for use as a depilatory, and as a protection against sunburn. 


OPINION BY COMMISSIONER FERGUSON, CONCURRED IN BY COMMISSIONERS 
MASON, AYRES AND CARSON 


This matter is again before the Commission upon the petition of 
respondent, Artra Cosmetics, Inc., filed July 7, 1948, that the order 
to cease and desist issued herein on May 26, 1948, be vacated and that 
the findings as to the facts and conclusions issued on the same date 
be modified in certain respects, and the answer thereto, filed July 19, 
1948. Upon previous consideration of said motion and answer, the 
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Commission, on June 29, 1949, issued and served upon counsel for 
respondent and counsel supporting the complaint an order grant- 
ing them 30 days within which to show cause, if any they had, why 
said findings and the order to cease and desist should not be modi- 
fied in the particulars therein proposed. Counsel for respondent, 
on July 29, 1949, filed answer to said order, stating his reasons why 
no order to.cease and desist should be issued, while no answer was filed 
by counsel supporting the complaint. 

Respondent, in its motion to vacate and in its answer to the order 
to show cause, contends that certain portions of the findings as to the 
facts are not supported by the greater weight of the evidence of record 
and that consequently no order should issue. 

The order to cease and desist, in effect, prohibits respondent from 
disseminating or causing to be disseminated in commerce any adver- 
tisement, which represents, directly or by implication, that its product 
“Irma,” a depilatory, or any other product composed of substan- 
tially similar ingredients or possessing substantially similar proper- 
ties, is safe for use or that the use of said product will not irritate 
a normal skin. Said order is based in part upon paragraph 6 of the 
findings of fact, wherein it was found that certain injuries resulted 
from the use of said product even though directions for its use were fol- 
lowed and the skin of the user was normal. Such a finding is based 
almost wholly upon the testimony of witnesses who used said product 
and who are not qualified, either by training or experience, to properly 
determine the cause of their stated injuries. Respondent. supplies 
users of the product “Irma” with specific directions as to how it should 
be applied and warns them to use it only on a small test area whenever 
the skin appears to be sensitive and to refrain from its use if the skin 
is inflamed or sore. ‘There is substantial expert medical testimony 
in the record to the effect that said product is reasonably and com- 
paratively safe when used under said directions and that its use as 
aforesaid will have no adverse effect upon a normal skin. 

Upon reconsideration of the entire record in this matter and for 
the reasons herein stated, the Commission is of the opinion that the 
evidence of record fails to give substantial support to that portion 
of the findings of fact upon which the cease and desist order is predi- 
cated: and that respondent’s motion to vacate said order should be 
granted and the order to cease and desist vacated and set aside. 

The order which accompanies this opinion therefore grants. said 
motion and vacates and sets aside the order to cease and desist herein- 
before issued. 


ORDER VACATING AND SETTING ASIDE ORDER TO CEASE AND DESIST 


This matter came on to be heard in regular course upon the petition 
of respondent, filed July 7, 1948, that the order to cease and desist 
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“issued herein on May 26, 1948, be vacated and that the findings as to 
the facts and conclusion issued on the same date be modified in certain 
respects, and the answer thereto, filed July 19,1948. i 
The Commission having duly considered the matter and being now 
fully advised in the premises: 
It is ordered, For the reasons stated in the accompanying opinion by 
Commissioner Ferguson, concurred in by Commissioners Mason, 
“Ayres and Carson, that respondent’s motion to vacate the order to 
cease and desist issued May 26, 1948, be, and the same is, hereby 
granted and that said order to cease and desist be, and the same is, 
hereby vacated and set aside. 
Before Mr. John L. Horner and Mr. Randolph Preston, trial 
examiners. 
Mr. Merle P. Lyon and Mr. Clark Nichols for the Commission. 
Klein, Alexander & Cooper, of New York City, for respondent. 


Morris Paint & Varnisu Co, (A Nepraska Corporation), ALFRED 
Soputr, Auprey Soruir, anp Leo Soputr. Complaint, December 19, 
1947. Opinion and order, November 8, 1949. (Docket 5523.) 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to dealer being manufacturer, history, unique nature, 
comparative merits, and qualities, properties or results of product; 
in connection with the sale of paints, varnishes, enamels, and like 
products. 

Comp.aInt: Pursuant to the provisions of the Federal Trade Com- 

-mission Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Morris Paint 
& Varnish Co., a Nebraska corporation, and Alfred Sophir, Audrey 
Sophir, and Leo Sophir, individually, and as officers of the above- 
named corporation, hereinafter referred to collectively as respondents, 
have violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the pub- 
lic interest, hereby issues its complaint, stating its charges in that re- 
spect as follows: 

Paracrary 1. Respondent Morris Paint & Varnish Co. is a corpo- 
ration organized and existing under the laws of the State of Nebraska, 
having been incorporated in that State on or about December 29, 1945. 
Said corporate respondent, together with the individual respondents 
hereinafter named as its chief officers, have their principal offices and 
places of doing business at 1510 Capitol Avenue in the city of Omaha, 
Nebr. ; 

Par. 2. Respondent Leo Sophir is an individual residing at 7137 
Princton Street in University City, a suburb of St. Louis, Mo. Re- 
spondents Alfred Sophir and Audrey Sophir are individuals residing 

~ ‘at 687 J. E. George Boulevard in the city of Omaha, Nebr. Said indi- 
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vidual respondents are the chief officers of said corporate respondent, 
and in their official capacities they have formulated, controlled, and di- 
rected the policies, acts, and practices of said corporate respondent 
from the time of its formation. 

Par. 3. Prior to the formation of said corporate respondent, respond- 
ents Alfred Sophir and Audrey Sophir were copartners trading as 
Morris Paint & Varnish Co. of Omaha, and likewise had their princi- 
pal place of business at 1510 Capitol Avenue in the city of Omaha, 
Nebr. When said corporation was formed, said individual respond- 
ents transferred to it the assets and business of the partnership, and 
said corporation has continued said business. 

Par. 4. Respondents have been engaged in the sale and distribution 
of paints, varnishes, enamels, and like products to the purchasers and 
users thereof located in the various States of the United States other 
than the State of Nebraska, and in the District of Columbia. 

Respondents have caused such products, when so seld, to be trans- 
ported from their principal place of business in Omaha, Nebr., to 
the purchasers and users thereof located in the various States of the 
United States other than the State of Nebraska, and in the District of 
Columbia. There has been a course of trade and commerce by said 
respondents in such products between and among the States of the 
‘United States, and in the District of Columbia. 

Par. 5, In the course and conduct of their business, and for the 
purpose of inducing the purchase of their paints, varnishes, enamels, 
and similar products, respondents have placed upon the labels affixed 
to the containers in which the particular product is sold and in adver- 
tising material circulated throughout the various States of the United 
States, statements of which the following are typical: 

Morris gives you a genuine morlux product created with the aid of professional 
painters to make paint work easier, to make paints wear better. 

In their development over a period of many years, these products have had 
the fortunate cooperation of master painters who have “proved up” each Paint 
item by “use” in practical experimental tests after exhaustive laboratory work. 
The process of attempted improvement is always continued. We constantly 
strive to meet and exceed all practical painter requirements in the development 
of these modern finishes—. 

ACCEPT NO SUBSTITUTES. There is only one genuine MORLUX PROD- 
UCT—. : 

This can contains a genuine “MORLUX PRODUCT” manufactured under the 
most scientific coatrol for the finest finish for which it is intended. 

Through the use of said statements and others similar thereto not 
specifically set forth herein, respondents represent and imply that the 
particular product so advertised and sold in containers bearing such 
labels is a product that was created by respondents, and that they 
manufacture it according to a process developed exclusively by them. 

Par, 6, In truth and in fact, in many instances, the product so 
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advertised and sold in containers bearing such labels is not-a product 
that was created by respondents or any of them; nor is it manufac- 
tured according to any process developed exclusively by respondents 
orany ofthem. — 

In some instances, said product was purchased by respondents from 
the manufacturer or seller thereof for resale to respondents’ customers, 
and the same product is sold by the manufacturer or seller thereof 
to other purchasers and the general public under another trade or 
brand name. 

Par. 7. In the course and conduct of their business and for the 
purpose of inducing the purchase of their paint designated by the 
trade name “Seal-Kote,” respondents have circulated among pros- 
pective customers throughout the various States of the United States, 
such statements as the following: 

A PAINT MADE FOR SCHOOLS THAT CUTS COSTS IN HALF; 

A PAINT MADE FOR SCHOOLS THAT DOES A BETTER JOB. 

Also available in the new Charleston White. 

5. One coat covers wall paper—. 

Even the darkest colors. 

Through the use of said statements and others similar thereto not 
specifically set forth herein, respondents represent and imply that: 

1. The paint sold by respondents under the trade name “Seal-Kote” 
has been made especially for painting school buildings. 

2. The use of said paint for this purpose in lieu of other paint, can 
be expected to reduce the cost of painting any school building, or a 
part thereof by at least one-half. 

3. The application of one coat of respondents’ white paint desig- 
nated by the trade name “Seal-Kote” will be sufficient to cover ade- 
quately the darkest colors. 

Par. 8. In truth and in fact, the foregoing representations and 
implications made by respondents are false, deceptive, and misleading 
in the following respects: 

1. Respondents’ paint designated by the trade name “Seal-Kote” 
has not been made, and is not made, especially for the painting of 
school buildings. 

9. Its use for that purpose in lieu of the paints of competitors of 
the same type and comparable quality will not reduce the cost of 
painting any school building, or any part thereof, by one-half or by 
any substantial amount. 

3. The application of one coat of respondents’ white paint desig- 
nated by the trade name “Seal-Kote” will not cover adequately the 
darkest colors of wall paper. 

Par. 9. The acts and practices of respondents in using the fore- 
going false, deceptive, and misleading statements and representations 
have had and now have the capacity and tendency to, and do, mislead 
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and deceive a substantial portion of the purchasing public by creating 
the erroneous and mistaken belief that said statements and ‘representa- 
tions were and are true. As a result of such erroneous and mistaken 
belief so induced, a substantial number of the purchasing. public have 
purchased stikal quantities of respondents’ said products. . 

Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public, and con- 
stitute iltare and deceptive acts and practices in commerce within the 
meaning and intent of the Federal Trade Commission Act. 


OPprInion AND OrpEr Criostne Cast Wirnout PrREesuDICE 
OPINION OF THE COMMISSION 


This matter came on to be heard in regular course upon motion, filed 
March 11, 1949, by counsel supporting the complaint, to close this 
case without prejudice, to which no answer has been filed by re- 
spondents. 

The complaint herein, issued December 19, 1947, charges the re- 
spondents named in the caption hereof ae unfair and deceptive 
acts and practices in commerce in .the offering for sale, sale, and 
distribution of paints, varnishes, enamels, and like products through 
the use of advertising alleged to be false, misleading, and deceptive, 
by which advertising said respondents represent that one of said 
products sold under the trade name “Morlux” is a product created 
by them and manufactured according to a process developed by them, 
that a paint product sold under the trade name “Seal-Kote” has been 
made especially for pa‘nting school buildings, that the use of said 
paint can be expected to reduce the cost of painting any school build- 
ing or part thereof by at least one-half, and that one coat of white 
“Seal-Kote” will be sufficient to cover adequately the darkest colors. 

From the motion to close this proceeding and from the evidence of 
record, it appears that on or about December 15, 1945, the individual 
respondents, Alfred Sophir, Audrey Sophir, and Leo Sophir, or- 
ganized the respondent corporation, which said corporation succeeded 
to, and has since carried on, the business previously operated and 
carried on by the individual respondents Alfred Sophir and Audrey 
Sophir under the trade name “Morris Paint & Varnish Co.,” and that 
said individual respondents, while carrying on said business, did in 
fact originate and develop the product “Morlux” and that said prod- 
uct was made by a process developed by them in cooperation with 
the manufacturer thereof. It further appears from said motion and 
evidence that while the representations alleged in the complaint with 
respect to the product “Seal-Kote” were used by the individual 
respondents Alfred Sophir and Audrey Sophir prior to the organiza- 
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tion of the corporate respondent, said representations have not since 
been made by either the individual or corporate respondents. 

The Commission is therefore of the opinion that under the fore’ 
going circumstances the public interest does not require further cor- 
rective action in this matter at this time and that the motion to close 
this proceeding without. prejudice should be granted. 


ORDER 


‘It is ordered, That this case be, and it is hereby, closed without 
prejudice to the right of the Commission to reopen it or to take such 
further action at any time in the future as may be warranted by the 
then existing circumstances. 

Before Mr. Randolph Preston, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Mr. Gideon H, Schiller, of St. Louis, Mo., for respondents. 


\ 


Morris Paint & VarnisH Co. (A Missourr Corporation), Lro 
SopHir AND Jack Jay Sorpurir. Complaint, December 19, 1947. - 
Opinion and order, November 8, 1949. (Docket 5524.) 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to dealer being manufacturer, history, unique nature, 
comparative merits, and qualities, properties or results of product; 
in connection with the sale of paints, varnishes, enamels, and like 
products. . 

Comp.LaiIntT: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Morris Paint 
& Varnish Co., a Missouri corporation, and Leo Sophir and Jack Jay 
Sophir, individually, and as officers of the above-named corporation, 
hereinafter referred to collectively as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: ' 

_ Paracrarn 1. Respondent Morris Paint & Varnish Co. is a cor- 
poration organized and existing under the laws of the State of Missouri, 
having been incorporated in that State on or about December 15, 1945. 
Said corporate respondent, together with the individual respondents 
hereinafter named as its chief officers, have their principal offices and 
places of business at 1828 Washington Avenue in the city of St. Louis, 
Mo. 

Par. 2. Respondent Leo Sophir is an individual residing at 7137 
Princeton Street in University City, a suburb of St. Louis, Mo. Re- 
spondent Jack Jay Sophir is an individual residing at 7045 Cornell 
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Street, likewise in said University City. Said individual respondents 
are the chief officers of said corporate respondent, and in their official 
capacities they have formulated, controlled, and directed the policies, 
acts, and practices of said corporate respondent from the time of its 
formation. . ; 

Par. 3. Prior to the formation of said corporate respondent, respond- 
ents Leo Sophir and Jack Jay Sophir, together with Morris Sophir, 
Mary Sophir, Dorothy Sophir, and Nathan I. Krutchik, were copart- 
ners trading as Morris Paint & Varnish Co., and likewise had their 
principal place of business at 1823 Washington Avenue in the city 
of St. Louis, Mo. When said corporation was formed, said individual 
partners transferred to it the assets and business of the partnership, and 
said corporation has continued said business. 

Par. 4. Respondents have been engaged in the sale and distribution 
of paints, varnishes, enamels, and like products to the purchasers and 
users thereof located in the various States of the United States other 
than the State of Missouri, and in the District of Columbia. 

Respondents have caused such products, when so sold, to be trans- 
ported from their principal place of business in St. Louis, Mo., to 
the purchasers and users thereof located in the various States of the 
United States other than the State of Missouri, and in the District 
of Columbia. There has been a course of trade and commerce by said 
respondents in such products between and among the States of the 
United States, and in the District of Columbia. 

Par. 5. In the course and conduct of their business and for the 
purpose of inducing the purchase of their paints, varnishes, enamels, 
and similar products, respondents have placed upon the labels affixed 
to the containers in which the particular product is sold and in adver- 
tising material circulated throughout the various States of the United 
State, statements of which the following are typical: 

Morris gives you a geuuine morlux product created with the aid of professional 
painters to make paints work easier, to make paints wear better. 

In their development over a period of many years, these products have had 
the fortunate cooperation of master painters who have “proved up” each Paint 
item by “use” in practical experimental tests after exhaustive laboratory work. 
The process of attempted improvement is always continued. We-constantly 
strive to meet and exceed all practical painters requirements in the develop- 
ment of these modern finishes—. 

ACCEPT NO ,SUBSTITUTES. There is only one genuine MORLUX 
PRODUCT—. 


This can contains a genuine “MORLU-X PRODUCT” manufactured under the 
most scientific control for the finest finish for which it is intended. 


Through the use of said statements and others similar thereto not 
specifically set forth herein, respondents represent and imply that the 
particular product so advertised and sold in containers bearing such 
labels is a product that was created by respondents, and that they 


| 
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manufacture it according to a process developed exclusively by them. 
Par. 6. In truth and in fact, in many instances, the product so 
advertised and sold in containers bearing such labels is not a product 
that was created by respondents or any of them; nor is it manufactured 
according to any process developed exclusively by respondents or any 
of them. 

In some instances, said product was purchased by respondents from 
the manufacturer or seller thereof for resale to respondents’ customers, 
and the same product is sold by the manufacturer or seller thereof to 
other purchasers and the general public under another trade or brand 
name. 

Par. 7. In the course and conduct of their business and for the pur- 


_ pose of inducing the purchase of their paint designated by the trade 


name “Seal-Kote,” respondents have circulated among prospective 
customers throughout the various States of the United States, such 
statements as the following: 

A PAINT MADE FOR SCHOOLS THAT CUTS COST IN HALF; 

A PAINT MADE FOR SCHOOLS THAT DOES A BETTER JOB. 

Also available in the new Charleston White. 

5. One coat covers wall paper—. 
_ Even the darkest colors. 


Through the use of said statements and others similar thereto not 
specifically set forth herein, respondents represent and imply that: 

1. The paint sold by respondents under the trade name “Seal- 
Kote” has been made especially for painting school buildings. 

2. The use of said paint for this purpose in lieu of other paint, can 
be expected to reduce the cost of painting any school building, or 
a part thereof by at least one-half. 

3. The application of one coat of respondents’ white paint desig- 
nated by the trade name “Seal-Kote” will be sufficient to cover ade- 
quately the darkest colors. 

Par. 8. In truth and in fact, the foregoing representations and im- 
plications made by respondents are false, deceptive, and misleading in 
the following respects : 

1. Respondents’ paint designated by the trade name “Seal-Kote” 
has not been made, and is not made, especially for the painting of school 
buildings. ' 

2, Its use for that purpose in lieu of the paints of competitors of 
the same type and comparable quality will not reduce the cost of paint- 
ing any school building, or any part thereof, by one-half or by any 
substantial amount. 

3. The application of one coat of respondents’ white paint desig- 
nated by the trade name “Seal-Kote” will not cover adequately the 


darkest colors of wall paper. 
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Par: 9. The acts and practices of respondents in using the fore- 
going, false, deceptive, and misleading statements and representations 
have had.and now have the capacity and tendency to, and do, mislead. 
and deceive a substantial portion of the purchasing public by creating 
the erroneous and mistaken belief that said statements and representa- 
tions were and are true. As a result of such erroneous and mistaken 
belief so induced, a substantial number of the purchasing public have 
purchased substantial quantities of respondents’ said products. 

Par. 10, The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public, and consti- 
tute unfair and deceptive acts and practices in commerce within the 
meaning and intent of the Federal Trade Commission Act. 


Oprrnton AND Orprer Cxiostne Case Wirsout PREsuDICcE 
OPINION OF THE COMMISSION 


This matter came on to be heard in regular course upon motion, filed 
March 11, 1949, by counsel supporting the complaint, to close this case 
without prejudice, to which no answer has been filed by respondents. 

The complaint herein, issued December 19, 1947, charges the respond- 
ents named in the caption hereof with unfair and deceptive acts and 
practices in commerce in the offering for sale, sale, and distribution 
of paints, varnishes, enamels, and like products through the use of ad- 
vertising alleged to be false, misleading, and deceptive, by which ad- 
vertising said respondents represent that one of said products sold 
under the trade name “Morlux” is a product created by them and 
manufactured according to a process developed by them, that a paint 
product sold under the trade name “Seal-Kote” has been made espe-' 
cially for painting school buildings, that the use of said paint can be 
expected to reduce the cost of painting any school building or part 
thereof by at least one-half, and that one coat of white “Seal-Kote” 
will be sufficient to cover adequately the darkest colors. 

From the motion to close this proceeding and from the evidence of 
record, it appears that on or about December 15, 1945, the individual 
respondents, Leo Sophir and Jack Jay Sophir, organized the respond- 
ent corporation, which said corporation succeeded to, and has since 
carried on, the business previously operated and carried on by the 
aforesaid individual respondents and other individuals under the 
trade name “Morris Paint & Varnish Co.,” and that said individuals, 
while carrying on said business, did in fact orginate and develop the 
product “Morlux” and that said product was made by a process de- 
veloped by them in cooperation with the manufacturer thereof, It 
further appears from said motion and evidence that while the repre- 
sentations alleged in the complaint with respect to the product “Seal- 
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Kote” were used by the individual respondents prior to the organiza- 
tion of the corporate respondent, said representations have not since 
been‘made, either by the individual or corporate respondents. 

The Commission is therefore of the opinion that under the foregoing 
circumstances the public interest does not require further corrective 
action in this matter at this time and that the motion to close this pro- 
ceeding without prejudice should be granted. 


ORDER 


lt is ordered, That this case be, and it is hereby, closed without 
prejudice to the right of the Commission to reopen it or to take such 
further action at any time in the future as may be warranted by the 
then existing circumstances. 

Before Ur. Randolph Preston, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Mr. Gideon H. Schiller, of St. Louis, Mo., for respondents. 


Van Camp Sea Foop Co., Inc. Complaint, September 28, 1942. 
Order, November 15, 1949. (Docket 4841.) 

Charge: Discriminating in price between different purchasers of its 
products of like grade and quality by selling such products to some of 
its customers at lower prices than it sells products of like grade and 
quality to other of its customers, effect of which practice has been, or 
may be, to substantially lessen competition and tend to create a mo- 
nopoly in said line of commerce and to injure, destroy, and prevent 
competition between respondent and its competitors and among the 
customers of respondent; and discriminating in favor of certain of 
its customers against other of its customers by contracting to furnish 
and by furnishing to the former certain services or facilities in vio- 
lation of subsections 2 (a) and 2 (e) of section 2 of the Clayton Act, 
as amended by the Robinson-Patman Act; in connection with the 
packing and sale of certain types of canned fish including respond- 
ent’s “Chicken of the Sea Select Blue Label Tuna.” 

Comptaint: The Federal Trade Commission, having reason to 
believe that the party respondent named in the caption hereof, and 
hereinafter more particularly designated and described, since June 
19, 1936, has violated and is now violating the provisions of section 
2 of the Clayton Act (U.S. C. title 15, sec. 18), as amended by the 
Robinson-Patman Act, approved June 19, 1936, hereby issues its com- 
plaint, stating its charges with respect thereto as follows: 

Paracrary 1. Respondent Van Camp Sea Food Co., Inc., is a cor- 
poration, organized under and existing by virtue of the laws of the 
State of California with its principal office and place of business lo- 
cated on Terminal Island, Calif. 
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Par, 2. Respondent is now and has been since June 19, 1936, en- 
gaged in the business of packing, offering for sale, selling, and dis- 
tributing certain types of canned fish including tuna which consti- | 
tutes the major part of respondent’s business, 

In the course and conduct of its said business, respondent sells and 
distributes the aforesaid. products, in commerce, to purchasers there- 
of located in the various States of the United States, and causes said 
products, when sold, to be shipped and transported, by rail and boat, 
from its places of business in the State of California to the pur- 
chasers thereof who are located in the various States of the United 
States other than the State of origin of shipments. There is, and has 
been, at all times mentioned herein, a constant current of trade and 
commerce in said products, between respondent, located in the State 
of California, and its customers located in the various other States 
of the United States. Said products are sold and distributed princi- 
pally to wholesale grocery dealers, super markets and chain stores for 
use and resale within and throughout the United States. 

Par. 3. In the course and conduct of its business, as aforesaid, re- 
spondent has been, and is now, engaged in substantial competition, in 
commerce, with other packers, sellers, and distributors of tuna fish, 
who for many years prior hereto, have been and are now engaged in 
packing, selling, and distributing such products, in commerce, across 
State lines, to purchasers thereof located in the various States of the 
United States. Many of respondent’s customers are competitively 
engaged with each other and with the customers of respondent’s com- 
petitors in the purchase and resale of such products within the sev- 
eral trade areas, in which respondent’s said customers respectively 
offer for sale and sell such products purchased from the respondent. 

Par. 4. There are approximately 11 individuals, firms, or corpo- 
rations, including the respondent, all located in the State of California, 
who pack, distribute, and sell practically all the domestic canned tuna 
and canned-tuna products in the United States. The total annual 
sales value of canned tuna and tuna products in the United States 
amount to several millions of dollars. The business, of the respondent, 
in packing, distributing, and selling such products, constitutes ap- 
proximately 50 percent of the total of such business in the United 
States. 

Par. 5. The respondent packs, distributes, and sells different grades 
of tuna under designated brands and labels. Respondent’s “Chicken 
of the Sea Select Blue Label Tuna” is the product chiefly involved im 
these proceedings. 

Par. 6. The Kroger Grocery & Baking Co. and its subsidiaries op- 
erate in excess of 4,000 retail grocery stores in approximately 1,514 
cities located in approximately 18 States of the United States. The 
Kroger Grocery & Baking Co. is one of the largest retail distributors 
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of tuna and tuna products in the United States and it purchases from 
the respondent approximately 90 percent of such products, which it. 
distributes. 

Par. 7%. In the course and conduct of its business, as hereinabove 
described, since June 19, 1936, respondent has been and is now dis- 
criminating in price between different purchasers of its products of 
like grade and quality by selling such products to some of its cus- 
tomers at lower prices than it sells products of like grade and quality 
to other of its customers, many of whom are competitively engaged, 
one with the other, in the resale of such products within the United 
States. 

Specifically, among such discriminations, the respondent has sold 
its Chicken of the Sea Select Blue Label Tuna to The Kroger Grocery 
& Baking Co. and its subsidiaries at a price, per case, substantially 
lower than the price, per case, which respondent has granted and al- 
lowed to cther purchasers of such products, of like grade and quality, 
some of which other purchasers are engaged competitively with The 
Kroger Grocery & Baking Co. and its subsidiaries in the resale of 
such products, 

Illustrations of the aforesaid discriminations in price are as follows: 

(a) On January 23, 1937, respondent contracted to sell to The 
Kroger Grocery & Baking Co., 70,105 cases of tuna, as ordered to 
December 1, 1937, at a delivered price of $5.50 per case (the case re- 
ferred to herein consists of 48 one-half pound tins). On February 4, 
1937, respondent increased, to the general trade, the case price of such 
product to $5.50 f. o. b. Terminal Island, Calif., which would make 
a delivered price of $5.75 per case in the territory where the Kroger 
company and many of its competitors do business. (For convenience 
respondent considers 25 cents as the approximate cost of shipping, 
i. e., when sales are made on a delivered-price basis, the price is 25 
cents per case higher than the price f. 0. b. plant.) When the Kroger 
company had purchased only 24,000 cases under said contract and when 
said contract had 7 months yet to run, the respondent entered into a 
new contract with the Kroger company on May 6, 1937, to remain 
in effect until May 1, 1938. The later contract provided for the pur- 
chase, by the Kroger company, of 69,396 cases of tuna at a delivered 
price (ex-warehouse) of $5.50 per case. During the months of March, 
April, May, June, and July, 1937, the respondent contracted to sell 
and sold tuna, of a like grade and quality as above, to other purchasers, 
including competitors of the Kroger company, at prices of $5.50 per 
case, f. o. b. Terminal Island (i. e., $5.75 delivered) , $5.75 f. 0. b. Ter- 
minal Island (i. e., $6 delivered), and $6 f. o. b, Terminals Island 
(i. e., $6.25 delivered). 

(6) The afore-mentioned contract, entered into on May 6, 1937 ¥ 
expired by its expressed terms on May 1, 1938. At said expiration 
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date there were several thousand cases of tuna, of the amount set forth 
in said contract, which had not been purchased by the Kroger com- 
pany. For a period of over 4 months, to wit, from May 1938 to Sep- 
tember 1938, the respondent continued to allow the Kroger company 
to purchase tuna at a delivered price of $5.50 per case, the price set 
forth in said expired contract. During the said period of over 4 
months the respondent sold tuna of like grade and quality to com- 
petitors of the Kroger company at prices from 50 to 75 cents per case 
higher than the price granted to the Kroger company. 

(c) On several occasions during the year 1938 the Kroger company 
sold Chicken of the Sea Select Blue Label Tuna through its: retail 
stores to the consuming public at a price of two 14-pound cans for 25 
cents; or, computed on a case basis, at $6 per case. At the same time 
the price, per case, for tuna, of like grade and quality, charged by 
respondent to wholesalers, was either $6 or $6.25 per case. On Sep- 
tember 8, 1938, the Kroger company advertised, in Cincinnati, Ohio, 
Chicken of the Sea, two 14-pound cans for 25 cents. On September 1 
and September 9, 1938, a competitor of the Kroger company in Cin- 
cinnati, Ohio, purchased tuna, of like grade and quality from 
respondent, at $6.25 per case f. o. b. Cincinnati. The wholesale price to 
the Kroger company’s competitor was 25 cents a case more than the 
retail price charged by the Kroger company to the consuming public. 

Par. 8. The effect of the aforesaid discrimination in price among 
such customers may be, has been, and is substantially to lessen compe- 
tition and tend to create a monopoly in said line of commerce and to 
injure, destroy, and prevent competition between respondent and its 
competitors and among the customers of respondent. 

Par. 9. In the course and conduct of its business, as aforesaid, and 
contrary to the provisions of subsection (e) of said section 2 of the 
Clayton Act (U.S. C., title 15, sec. 13), as amended by the Robinson- 
Patman Act, respondent is now and since June 19, 1936, has been dis- 
criminating in favor of certain of its customers against other of its 
customers by contracting to furnish and by furnishing to the former 
certain services or facilities in connection with the sale, or offering for 
sale, of their products so purchased by them upon terms not accorded 
to all their customers on proportionally equal terms. 

Illustrations of the aforesaid discrimination in services or facilities 
are as follows: 

(a) Respondent maintains consigned stocks of tuna in warehouses 
strategically located in several cities throughout the United States 
from which warehouses purchasers of less than carload quantities are 
supplied. When consigned stocks are held in such warehouses 1 month 
the price of the tuna is increased 5 cents per case; when such stocks are 
so held longer than 1 month, the said price is increased 10 cents a case. 
When the Kroger Grocery & Baking Co. or its subsidiaries were sup- 


DISMISSALS—VAN CAMP SEA FOOD CO., INC.—ORDER 1091 


plied from any such consigned stocks the invoicing and billing are 
handled, not by the regular agents and representatives of the respond=- 
ent, but exclusively by the executive officials of the respondent, and all 
such storage charges were omitted; whereas payment of such storage 
charges is required from competitors of the Kroger company. 

(6) When the Kroger company or its subsidiaries receive tuna 
from the consigned stocks, as described above, the Kroger company is. 
permitted by respondent to remit once each month for such goods; 
whereas competitors of the Kroger company are required by the 
respondent to pay for such goods at the time of delivery. 

Par. 10. The foregoing alleged acts and practices of said respond- 
ent, as set forth in paragraphs 7 and 9, respectively, constitute viola- 
tions of subsections 2 (a) and 2 (e) of section 2 of the said act of 
Congress approved October 15, 1941, as amended by said act of Con- 
gress approved June 19, 1936. 


Complaint dismissed without prejudice by the following order: 

This matter came on for final hearing before the Commission upon 
complaint of the Commission, the answer of respondent, testimony 
and other evidence introduced before trial examiners of the Commis- 
sion theretofore duly designated by it, report of the trial examiner 
and exceptions thereto, and briefs and oral argument in support of 
and in opposition to the complaint. ; 

The complaint, issued September 28, 1942, charges that since June 
19, 1936, respondent, in the sale in commerce of canned tuna fish has 
been, and is now, discriminating in price between different purchasers 
of said products of like grade and quality by selling such products to: 
some of its customers at lower prices than it sells products of like 
grade and quality to other of its customers competitively engaged in. 
the resale of said products within the United States, in violation of 
subsection (a) of section 2 of the Clayton Act as amended. Respond- 
ent is also charged with a violation of subsection (e) of section 2 of 
said act by discriminating in favor of certain of its customers against 
other of its customers by contracting to furnish, and by furnishing, 
to the former, certain services or facilities in connection with the sale 
or offering for sale of its said canned tuna-fish products so purchased 
by them upon terms not accorded to all of its customers on proportion- 
ally equal terms. 

The evidence adduced discloses that respondent packs, sells, and 
ships annually from 40 to 50 percent of the tuna used in the United 
States. On January 23 and May 6, 1937, respectively, respondent 
entered into contracts with Kroger Grocery & Baking Co., under 
which it agreed to sell tuna at a price therein stated and to deliver 
said product over a period therein specified. Both during the period 
of the respective contracts and after the date of their expiration, 
respondent sold and delivered tuna to Kroger Grocery & Baking Co. 
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- at prices ranging from 25 cents to $1.25 per case of forty-eight 7-ounce 
cans below the prices charged competing customers for said products of 
like grade and quality. Additionally, respondent maintained certain 
warehouse stocks, from which Kroger could, and did, obtain delivery 
without charge, while other customers were required to pay 5 or 10 
cents per case on delivery from the same warehouses. Respondent 
permitted Kroger a period of time in excess of that granted other 
customers in which to receive the benefit of a cash discount of 114 
percent. 

It now appears that the discriminatory practices set forth above 
were discontinued about. March 1939, at which time respondent ter- 
minated deliveries of tuna under the aforesaid contracts and that said 
practices are not likely to be resumed. Under these circumstances, 
the Commission is of the opinion that no useful purpose will be served 
by proceeding further in this matter at this time and having duly 
considered the matter and being now fully advised in the premises: 

It is ordered, That the complaint herein be, and it is, hereby dis- 
missed without prejudice to the right of the Commission to take such 
further action at any time in the future as may be warranted by the 
then existing circumstances. 

Commissioner Ayres dissenting. 

Before Mr. Andrew B. Duvall and Mr. Miles J. Furnas, trial 
examiners. 

Mr. Daniel J. Murphy for the Commission. 

Michelet & Michelet, of Washington, D. C., for respondent. 


Eimer R. Hastert and Prisca Hastert, trading as Tue Facrory 
oF Tur Gotpen Garr Farm, AuKAtt-Trap Manuracrurine Co., Ere. 
Complaint, April 24, 1942. Order, December 14, 1949. (Docket 
4752.) 

Charge: Advertising falsely or misleadingly as to scientific or 
relevant facts and qualities, properties, or results of product; in con- 
nection with the sale of four different water softeners, which operate 
on the zeolite principle, under the trade names Alkali-Trap, Lux Eau, 
Junior, Senior, and Jumbo. 

Compxiaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission having reason to believe that Elmer 
R. Haslett and Priscilla Haslett, doing business as The Factory of 
The Golden Gate Farm, Alkali-Trap Co., Alkali-Trap Manufacturing 
Co., and Golden Gate Factory, hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
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public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

PARAGRAPH 1, The respondents, Elmer R, Haslett and Priscilla 
Haslett, are doing business as The Factory of The Golden Gate Farm, — 
Alkali-Trap Company, Alkali-Trap Manufacturing Co., and Golden 
Gate Factory. Their last known business address was Box D, 
Sausalito, Calif. Their present residence address is 33-27 Eightieth 
Street, Jackson Heights, Queens, New York, N. Y. For several years 
last past, respondents have been engaged in selling and distributing 
water softeners which operate on the zeolite principle. Respondents 
sell four different models of water softeners, all of which operate on 
the same principle, under the trade names Alkali-Trap, Lux Eau, 
Junior, Lux Eau, Senior, and Jumbo. Said water softeners are 
cylindrical containers packed with zeolite and are so constructed that 
they can be attached to a water faucet. Zeolite has the property of 
softening water which is passed through it. 

In the course and conduct of their business as aforesaid, the respond- 
ents cause and for several years last past have caused their said water 
softeners, when sold, to be transported from their said place of busi- 
ness in Sausalito, Calif., to the purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
Respondents maintain, and all times mentioned herein have main- 
tained, a course of trade in said water softeners in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of their aforesaid business and for 
the purpose of inducing the sale of their said water softeners, re- 
spondents have made certain false, deceptive, and misleading state- 
ments and representations with respect to the qualities and character- 
istics of different types of water and the results that can be obtained 
from the use of their said water softeners. Said statements and 
representations were made in advertisements which appeared in maga- 
zines, newspapers, circulars and pamphlets circulated generally 
among the purchasing public, and in various other ways. Among 
and typical of the statements and representations used and circulated 
by respondents as aforesaid are the following: 

The only difference between Soft and Hard Water is Insoluble Alkali. 
Alkali-Trap removes it instantaneously, And, Thus, (without use of chemicals) 


Hard Water becomes Soft Water, direct from faucet. 

Alkali-Trap actually traps and removes the insoluble alkali and hardness 
instantly. 

Madam, THIS is the new water CLEANER that you may have read about 
in the magazine. Science has found that all domestic water has so much un- 
suspected dirt in the form of Alkali,—- * * *. 

Hard water injures or destroys everything it contacts. 
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A: COMMON. THIEF—STEALING * * * YOUR HEALTH—IS ALKALL. 

Your FAUCET is the DOOR by which it enters, and ALKALI- TRAP is pte 
LOCK. that KEEPS iT OUT. 

At this time it is well to bring in the Goeecaation that if the alkali can destroy 
even soap that fast, it is difficult to realize what it does to the delicate lining: 
of the stomach, kidneys and gall bladder. When you touch a person’s interest 
in their health and the health of their family, the few dollars required to correct 
the water situation fades into insignificance immediately. 

IMMEDIATE HEALTH RESULTS! 

The principal features of most drinking waters and health waters are SOFT- 
NESS and SOLUBLE ALKALINITY. Therefore, if you paid a dollar a bottle,. 
we doubt if you could secure a better drinking water than that so generously 
produced by. the ALKALI-TRAP. 

Various authorities suggest that the constant drinking of the insoluble alkals 
(so-called hard water) constitutes an unwarranted and unnecessary strain on 
the kidneys and digestive organs. Some even suggest it as a contributing 
factor in the formation of calcareous deposits such as gallstones and kidney 
stones. 

Aid’s skin’s health—prevents. odned pores in iui 

Unsurpassed for healthful drinking water, cooking and cofiee. 

These coffee tests were conducted under Professor Samuel Prescott—requiring- 
over a year. The first finding was that soft water brings out the true flavor, 
requiring less coffee—that hard water neutralizes the coffee acid and it loses 
its “tang.” ; 

* .* * cuts soap: bill in half ~*...* |* 

Hard water causes 50 to 90% soap waste. 

Doubles life of lingerie and silk hose. 

Actual tests show 35% longer wear on linens and cottons. 


Par, 3. Through the use of the aforesaid statements and repre- 
sentations, and others of similar import, the respondents have repre- 
sented, among other things, that hardness of water is caused by the 
presence therein of “insoluble alkali” and that their said water soft- 
eners will trap or remove such substances from the water which passes: 


_ through them, thereby converting hard water into soft water; that 


a. 


hard water is injurious to the consumer’s health, more particularly the 
stomach, kidneys and gall bladder, and that its use is a factor in the 
formation of gall and kidney stones; that the consumption of soft. 
water produces immediate beneficial healthful results; that hard water 
clogs the pores of the skin and is otherwise injurious to the skin and. 
hair; that a minimum saving of 50 percent in the amount of soap 
ordinarily used can be effected through the use of respondents’ water 
softeners irrespective of the locality or type of water used; that silk 
clothing will last twice as long and cotton and linen materials will last 
35 percent longer if washed in water which passes through said water- 
softeners; and that the use of soft water in making coffee will lessen 
the amioutit of the ground coffee bean otherwise necessary to ae 
a given amount and desired strength of the beverage. 

fom 4. In truth and in fact, hardness of water is not caused by “in- 
soluble alkali” and respondents’ said water softeners will not trap or 
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remove alkaline substances contained in water nor will they affect the 
alkaline character of water passed through them to any appreciable 
extent.. Hard water exerts no extraordinary physical strain on the 
system. Hard water does not constitute a strain on, nor will it injure, 
the kidneys or digestive organs and it is not a factor in the formation 
of gall or kidney stones. The consumption of water which has been 
treated with zeolite does not produce any unusual or immediate effect 
upon the body nor will it result in an unusual or extraordinary health 
- improvement. Hard water will not, ordinarily, irritate or otherwise 
injuriously affect the skin nor will it clog the pores of the skin. The 
use of soft water in making coffee will not lessen the amount of the 
ground coffee bean necessary to produce a given amount and strength 
of the beverage. Respondents’ water softeners will not effect a 50 per- 
cent saving in the amount of soap used irrespective of the locality or 
type of water used nor will its use prolong the life of silk clothing 
50 percent and cotton and linen material 35 percent. 

Par. 5. The use by the respondents of the aforesaid false; mislead- 
ing, and deceptive statements and representations has had and now has 
the tendency and capacity to and does mislead and deceive a sub- 
stantial portion of the purchasing public with respect to the qualities 
and characteristics of hard water and soft water and the results that 
can be achieved through the use of their said water softeners and to 
induce the purchase of a substantial quantity of said water softeners 
as a result of the erroneous and mistaken belief so engendered. 

Par. 6. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order : 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 
thereto, testimony and other evidence introduced before a trial exam- 
iner of the Commission theretofore duly designated by it, the trial 
examiner’s recommended decision, written briefs and oral argument 
of counsel; and 

It appearing to the Commission that the complaint charges the 
respondents with the use of certain false and misleading statements 
and representations in advertising in connection with the sale and 
distribution of water softening devices manufactured by them; and 
. It further appearing from the record that the respondents are not 
now and since March 1939 have not been engaged in the manufacture 
or in the sale or advertisement of water softening devices; and 

The Commission having no reason to believe that the acts and prac- 
tices shown to have been in violation of the Federal Trade Commis- 


sion Act will ever be resumed: 
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It is. ordered,.That: the complaint herein be, and it hereby is dis- 
missed, without prejudice, however, to the right of the Commission 
to institute a new proceeding or to take such further or other action 
against the respondents at any time in the future as may be warranted 
by the then existing circumstances. 

Before Mr. John P. Bramhall, Mr. L. C. Russell, Mr. Mites J. 
Furnas and Mr. Arthur F. Thomas, trial examiners. 

Mr. DeWitt T. Puckett for the Commission. 


Sotomon G. Sprinc, Miron Spriné and Ruponps Serine, trading 
as Sprinc WHOLESALE Crcar Co. Complaint, May 18, 1948. Order, 
December-14, 1949. (Docket 5541.) 

Charge: Selling and using lottery devices and schemes in mer- 
chandising. 

Comeiaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Solomon 
G. Spring, Miron Spring, and Rudolph Spring, individuals trading 
and doing business as Spring Wholesale Cigar Co., hereinafter re- 
ferred to as respondents, have violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in regard 
thereto would be in the public interest. hereby issues its complaint 
stating its charges in that respect as follows: 


Count I 


& 


ParaGraPH 1. Respondents, Solomon G. Spring, Miron Spring, and 
Rudolph Spring are individuals and copartners trading as Spring 
Wholesale Cigar Co., with their office and principal place of business 
- located at 2024 Fifth Avenue in the city of Seattle, Wash. All of 
said respondents have cooperated and acted together in the perform- 
ance of the acts and practices hereinafter alleged. 

Respondents are now and for more than 3 years last past have been 
engaged in the sale and distribution of devices commonly known as 
push card and punchboards, and in the sale and distribution of said 
devices to dealers in various articles of merchandise in commerce be- 
tween and among the various States of the United States, the Terri- 
tory of Alaska, and in the District of Columbia. 

Respondents cause and have caused said devices when sold to be 
transported from their place of business in the State of Washington 
to purchasers thereof at their points of location in the various States 
of the United States, the Territory of Alaska, and in the District of 
Columbia. There is now and has been for more than 3 years last 
past a course of trade in such devices by said respondents in commerce 
between and among the various States of the United States, the Terri- 
tory of Alaska, and in the District of Columbia. 
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Par. 2. In the course and conduct of their said business as described 
in paragraph 1 hereof, respondents sell and distribute, and have sold 
and distributed, to said dealers in merchandise, push cards and punch- 
boards so prepared and arranged as to involve games of chance, gift 
enterprises, or lottery schemes when used in making sales of merchan- 
dise to the consuming public. Respondents sell and distribute, and 
have sold and distributed many kinds of push cards and punchboards, 
but all of said devices involve the same chance or lottery features 
when used in connection with the sale or distribution of merchandise 
and vary only in detail. 

Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or distribu- 
tion of various specified articles of merchandise. The prices of the 
sales on said push cards and punchboards vary in accordance with the 
individual device. Each purchaser is entitled to one punch or push 
from the push card or punchboard, and when a push or punch is made 
a disc or printed slip is separated from the push card or punchboard 
and a number is disclosed. The numbers are effectively concealed 
from the purchasers and prospective purchasers until a selection has ~ 
been made and the push or punch completed. Certain specified num- 
bers entitle purchasers to designated articles of merchandise. Persons 
securing lucky or winning numbers receive articles of merchandise 
without additional cost at prices which are much less than the normal 
retail price of said articles of merchandise. Persons who do not 
secure such lucky or winning numbers receive nothing for their money 
other than the privilege of making a push or punch from said card or 
board. The articles of merchandise are thus distributed to the con- 
suming public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place 
instructions or legends which have the same import and meaning as. 
the instructions or legends placed by the respondents on said push 
card and punchboard devices first hereinabove described. The only 
use to be made of said push card and punchboard devices, and the 
only manner in which they are used, by the ultimate purchasers. 
thereof, is in combination with other merchandise so as to enable said 
ultimate purchasers to sell or distribute said other merchandise by 
means of lot or chance as hereinabove alleged. 

Par. 3. Many persons, firms, and corporations who sell and dis- 
tribute, and havesold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States and in the 
District of Columbia, purchase and have purchased respondents’ said! 
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push card and punchboard devices, and pack and assemble, and have 
packed and assembled, assortments comprised of various articles of 
merchandise together with said push cards and punchboard devices. 
Retail dealers who have purchased said assortments either directly or 
indirectly have exposed the same to the purchasing public and have 
sold or distributed said articles of merchandise by means of said 
push cards and punchboards in accordance with the sales plan as 
described in Paragraph 2 hereof. Because of the element of chance 
involved in connection with the sale and distribution of said merchan- 
dise by means of said push cards and punchboards, many members of 
the purchasing public have been induced to trade or deal with retail 
dealers selling or distributing said merchandise by means thereof. As 
a result thereof many retail dealers have been induced to deal with or 
trade with manufacturers, wholesale dealers, and jobbers who sell and 
distribute said merchandise together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles. 
of merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
-all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a practice 
‘which is contrary to an established public policy of the Government 
of the United States and in violation of criminal laws, and constitutes 
unfair acts and practices in said commerce. 

The sale or distribution of said push cards and punchboard devices 
by respondents as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance or 
gift enterprise in the sale or distribution of their merchandise. The 
respondents thus supply to, and place in the hands of, said persons, 
firms and corporations the means of, and instrumentalities for, en- 
gaging in unfair acts and practices within the intent and meaning of 
the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein- 
above alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Count II 


ParacrapH 1. Respondents, Solomon G, Spring, Miron Spring, and 
Rudolph Spring are individuals and copartners trading as Spring 
Wholesale Cigar Co., with their office and principal place of business 
located at 2024 Fifth Avenue in the city of Seattle, Wash. Respond- 
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ents are now and for more than 3 years last past have been engaged in 
the sale and distribution of cigars, cigarettes, dolls, candy, peanuts, 
novelties, and other merchandise and have caused said merchandise 
when sold to be transported from their place of business in the city 
of Seattle, Wash., to purchasers thereof at their respective points of 
location in the various States of the United States other than Wash- 
ington, in the Territory of Alaska, and in the District of Columbia. 
There is now and has been for more than 3 years last past a course of 
trade by respondents in such merchandise in commerce between and 
among the various States of the United States, the Territory of Alaska, 
and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, respondents sell and have sold to dealers certain 
assortments of merchandise so packed and assembled as to involve the 
use of a game of chance, gift enterprises, or lottery schemes when said 
merchandise is sold and distributed to the purchasing public. 

Said assortments include a number of articles of merchandise and a 
punchboard. The punchboard has printed on the face thereof a legend 
or instructions that explain the manner in which the said device is to 
be used or may be used in the sale or distribution of the various speci- 
fied articles of merchandise. The prices of the sales of punches on 
said punchboards vary in accordance with the individual device. Each 
purchase entitles the purchaser to one punch from the board and when 
a punch is made a printed slip is separated from the punchboard and 
a number disclosed. The numbers are effectively concealed from pur- 
chasers and prospective purchasers until a selection has been made and 
the punch completed. Certain specified numbers entitle the pur- 
chaser thereof to receive a designated article of merchandise. Persons 
punching a lucky or winning number receive an article of merchan- 
dise at a price much less than the normal retail price of said article. 
Persons who do not punch a lucky or winning number receive nothing 
for their money other than the privilege of making a punch from said 
board. The articles of merchandise are thus distributed to the con- 
suming or purchasing public solely by lot or chance. 

Respondent has sold and distributed numerous assortments of mer- 
chandise and punchboards, all of which are distributed by the dealer 
to the purchasing public as above described and such assortments vary 
only in detail as to the individual items of merchandise, the number of 
punches on the board and the price of each punch, the plans of all 
of said boards and assortments being similar to the one hereinabove 
described. 

Par. 3. Retail.dealers who purchase respondent’s punchboards and 
merchandise assortments directly or indirectly expose and sell mer- 
chandise to the purchasing public in accordance with the sales plans 
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above described. Respondents thus supply to and place in the hands 
of others the means of conducting lotteries or games of chance in the 
-gale of their products in accordance with the sales plans hereinabove 
set forth. The use by respondents of said sales plan or method in the 
sale of their merchandise, and the sale of said merchandise by and 
through the use thereof and by the aid of said sales plans or methods, 
is a practice which is contrary to an established public policy of the 
Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much 
Jess than the normal retail price thereof. Many persons are attracted 
by said sales plans or methods used by respondent and the element 
of chance involved therein and thereby are induced to buy and sell 
-respondents’ merchandise. 

The use by respondents of a sales plan or method involving distri- 
‘bution of merchandise by means of chance, lottery or gift enterprise 
is contrary to the public interest.and constitutes unfair acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
‘Commission Act. . 

Par. 5. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and consti- 
tute unfair acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Record closed without prejudice by the following order: 

This matter came on to be heard in regular course upon a:memo- 
randum, filed June 1, 1949, by Daniel J. Murphy, chief of the Com- 
mission’s Trial Division, recommending that this proceeding be closed 
‘without prejudice, which recommendation is concurred in by counsel 
for respondents. 

It appears from said memorandum and from the record herein that 
respondents in this proceeding, on June 23, 1949, executed and ten- 
‘dered to the Commission a stipulation as to the facts and agreement 
to cease and desist covering all of the acts and practices charged in 
the complaint as being in violation of the Federal Trade Commission 
Act. It further appears from the record that respondents were not 
extended an opportunity to dispose of this matter by the execution 
‘of a stipulation and agreement to cease and desist prior to the service 
of the complaint in accordance with the Commission’s policy in such 
Cases, 

Having duly considered the matter and being now fully advised in 
the premises, and being of the opinion that in the circumstances the 
public interest does not require further corrective action in this mat- 
ter at this time: 
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It is ordered, That the stipulation as to the facts and agreement 
to cease and desist executed by respondents on June 23, 1949, be, and 
it is, hereby approved and accepted. 

It is further ordered, That this case be, and it is, hereby closed with- 
out prejudice to the right of the Commission to reopen it or to take 
such further action at any time in the future as may be warranted by 
the then existing circumstances. 

It ts further ordered, That the memorandum, dated at une 1, 1949, 
submitted by Daniel J. Moertee chief of the Commission’s Trial Divi- 
sion, and concurred in by counsel for respondents, and the stipulation 
as to the facts and agreement to cease and desist, on the basis of which 
this proceeding is being closed, be included in, and made a part of, 
‘the formal record herein. 

Mr. J. W. Brookfield, Jr. for the Commission. 

Monheimer, Schermer & Mifflin, of Seattle, Wash.,-and Mulliner, 
Prince d& Mulliner, of Salt Lake City, Utah, for respondents. 


Roszert R. Sanpers, trading as GENERAL Sates Co. Complaint, July 
1, 1949. Order, December 14, 1949. (Docket 5674.) 

Charge: Selling and using lottery devices and schemes in 
merchandising. 

Comp.aint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, - 
the Federal Trade Commission, having reason to believe that Robert 
R. Sanders, an individual trading and doing business as General Sales 
Co., hereinafter referred to as respondent, has violated the provisions 
of said act, and it appearing to the Commission that a proceeding by 
it in regard thereto would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 


Count I 


Paracrapu 1. Respondent Robert R. Sanders is an individual 
trading and doing business as General Sales Co. with his office :and 
principal place of business located in the Presbyterian Building, 150 
Fourth Avenue North, in the city of Nashville, Tenn. Respondent 
is now and has been for more than 3 years last past engaged in the 
sale and distribution of devices commonly known as push cards and 
punchboards and in the sale and distribution of said devices to dealers 
in various articles of merchandise in. commerce between and among 
the various States of the United States and in the District of Columbia 
‘and to dealers in various articles of merchandise in the various States 
of the United States and in the District of Columbia, 

Respondent causes and has caused said devices when sold to be 
transported from his place of business in the State of Tennessee to 
purchasers thereof at their points of location in the various States of 
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‘the United States, and in the District: of Columbia. There is now and 
has been for more than 3 years last past a course of trade in such 
devices by said respondent in commerce between and among the 
various ‘States of the United States and in the District of Columbia. 
Par. 2. In the course and conduct of his said business as described 
in paragraph 1 hereof, respondent sells and distributes, and has sold 
and distributéd, to said dealers in merchandise, push cards, and punch- 
boards so prepared and arranged as to involve games of chance, gift 
‘enterprises or lottery schemes when used in making sales of merchan- 
dise to the consuming public. Respondent sells and distributes, and 
has sold and distributed many kinds of push cards and punchboards, 
but all of said devices involve the same chance or lottery features when 
used in connection with the sale or distribution of merchandise and 
vary only in detail. 
Many of said push cards and punchboards have printed on the faces: 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or distri- 
bution of various specified articles of merchandise. The prices of 
the sales on said push cards and punchboards vary in accordance. with 
the individual device. Each purchaser is entitled to one punch or 
push from the push card or punchboard, and when a push or punch 
is made a disc or printed slip is separated from the push card or 
punchboard and a number is disclosed. The numbers are effectively 
concealed from the purchasers and prospective purchasers until a 
selection has been made and the push or punch completed. Certain 
specified numbers entitled purchasers to designated articles of mer- 
chandise. Persons securing lucky or winning numbers receive articles 
‘of merchandise without additional cost at prices which are much less 
than the normal retail price of said articles of merchandise. Persons 
who do not secure such lucky or winning numbers receive nothing 
for their money other than the privilege of making a push or punch 
from said card or board. The articles of merchandise are thus dis- 
tributed to the consuming or purchasing public wholly by lot or 
chance. 
_ Others of said push card and punchboard devices have no instruc- 
tions. or legends thereon but have blank spaces provided therefor. 
On those push cards and: punchboards the purchasers thereof place 
instructions or legends which have the same import and meaning as 
the instructions or legends placed by the respondent on said push 
card and punchboard devices first hereinabove described. The only use 
‘to be made of said push card and punchboard devices, and the only 
manner in which they are used, by the ultimate purchasers thereof, 
is in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance as hereinabove alleged. 


* 
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Par. 3. Many persons, firms, and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States and in the 
District of Columbia, purchase and have purchased respondent’s said 
push card and punchboard devices, and pack and assemble, and have 
packed and assembled, assortments comprised of various articles of: 
merchandise together with said push cards and punchboard devices. 
Retail dealers who have purchased said assortments either directly or 
indirectly have exposed the same to the purchasing public and have 
sold or distributed said articles of merchandise by means of said push 
cards and punchboards in accordance with the sales plan as described 
in paragraph 2 hereof. Because of the element of chance involved 
in connection with the sale and distribution of said merchandise by 
means of said push cards and punchboards, many members of the 
purchasing public have been induced to trade or deal with retail 
dealers selling or distributing said merchandise by means thereof. As 
a result thereof, many retail dealers have been induced to deal with 
or trade with manufacturers, wholesale dealers and jobbers who sell 
and distribute said merchandise together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 


_ of merchandise at prices much less than the normal retail price thereof 


and teaches and encourages gambling among members of the public, 
all to the injury of the public. . The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a prac- 
tice which is contrary to an established public policy of the Govern- 
ment of the United States and in violation of criminal laws, and 
constitutes unfair acts and practices in said commerce. 

The sale or distribution of said push cards and punchboard devices 
by respondent as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance or 
gift enterprise in the sale or distribution of their merchandise. The 
respondent thus supplies to, and places in the hands of, said persons, 
firms and corporations the means of, and instrumentalities for, en- 
gaging in unfair acts and practices within the intent and meaning of 
the Federal Trade Commission Act. 

Par. 5. The ‘aforesaid acts and practices of respondent as herein- 
above alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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Paracrary 1. Respondent Robert R. Sanders is an individual trad-, 
ing and doing business as General Sales Co. with his office and prin- 
cipal place of business located in the Presbyterian Building, 150 Fourth 
Avenue North, in the city of Nashville, Tenn. Respondent is now 
and for more than 3 years last past has been engaged in the sale of 
watches, knives, novelties, and other articles of merchandise, and has 
caused said merchandise when sold to be transported from their place 
of business in the city of Nashville, Tenn., to purchasers thereof at 
their respective points of location in the various States of the United 
States other than Tennessee and in the District of Columbia. There 
is now and has been for more than three years last past a course of 
trade by respondent in such merchandise in commerce between and. 
among the various States of the United States and in the District. 
of Columbia. 

Par. 2. In the course and conduct of his business as described in 
Paragraph One hereof, respondent sells and has sold to dealers cer-. 
tain assortments of merchandise so packed and assembled as to involve 
the use of a game of chance, gift enterprises or lottery schemes whem _ 
said merchandise is sold and distributed to the purchasing public. 

Said assortments include a number of articles of merchandise and 
a punchboard. The punchboard has printed on the face thereof a 
legend or instructions that explain the manner in which the said de-. 
vice is to be used or may be used in the sale or distribution of the va- 
rious specified articles of merchandise. The prices of the sales of 
punches on said punchboards vary in accordance with the individual 
device. Each purchase entitles the purchaser to one punch from the 
board and when a punch is made a printed slip is separated from the 
punchboard and a number disclosed. The numbers are effectively con- 
cealed from purchasers and prospective purchasers until a selection 
has been made and the punch completed. Certain specified numbers 
entitle the purchaser thereof to receive a designated article of mer- 
chandise. Persons punching a lucky or winning number receive an 
article of merchandise at a price much less than the normal retail price 
of said article. Persons who do not punch a lucky or winning number 
receive nothing for their money other than the privilege of making a 
punch from said board. The articles of merchandise are thus dis- 
tributed to the consuming or purchasing public solely by a lot or 
chance. 

Respondent has sold and distributed numerous assortments of mer- 
chandise and punchboards, all of which are distributed by the dealer 
to the purchasing public as above described and such assortments vary 
cnly in detail as to the individual items of merchandise, the number of 
punches on the board and the price of each punch, the plans of all of 
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said boards and assortments being similar to the one hereinabove de- 
— scribed. 

Par. 3. Retail dealers who purchase respondent’s punchboards and 
merchandise assortments directly or indirectly expose and sell mer- 
chandise to the purchasing public in accordance with the sales plans 
above described. Respondent thus supplies to and places in the hands 
of others the means of conducting lotteries or games of chance in the 
sale of their products in accordance with the sales plans hereinabove 
set forth. The use by respondent of said sales plan or method in the 
sale of his merchandise, and the sale of said merchandise by and 
through the use thereof and by the aid of said sales plans or methods,. 
is a practice which is contrary to an established public policy of the: 
Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of change or the sale of a chance: 
to procure one of the said articles of merchandise at a price much 
less than the normal retail price thereof. Many persons are attracted’ 
by said sales plans or methods used by respondent and the element of 
chance involved therein and thereby are induced to buy and sell re- 
spondent’s merchandise. 

The use by respondent of a sales plan or method involving distribu- 
tion of merchandise by means of chance, lottery or gift enterprise is: 
contrary to the public interest and constitutes unfair acts and practices 
in commerce within the intent and meaning of the Federal Trade. 
Commission Act. 

Par. 5. The aforesaid acts and practices of respondent as herein al- 
leged are all to the prejudice and injury of the public and constitute 
unfair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Record closed without prejudice by the following order: 

This matter coming on for consideration before the Commission 
upon the motion filed by respondent on July 27, 1949, to dismiss the 
complaint in this proceeding, answer in opposition thereto filed by 
counsel supporting the complaint, and amendment to such motion to 
dismiss, together with certain documents, filed on behalf of respondent 
on September 22, 1949, and October 4, 1949, to which no answer has 
been filed by counsel supporting the cowibbdnes and 

It appearing to the Commission that the business operated by re- 
spondent was discontinued prior to the institution of this proceeding 
and that there is adequate reason to believe that use of the acts and prac: 
tices which are aetee in the complaint to be unlawful will not be 
resumed ; and 

The Garhinission being of the opinion that in the circumstances the 
priblic interest does not require further corrective action in this matter 
at this time: 
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It is ordered, That the complaint herein be, and the same hereby is, _ 
dismissed without prejudice to the right of the Commission to institute 
a new proceeding against respondent or to take such further or other 
action in the future as may be warranted by the then existing cir- 
cumstances. 

Mr. J. W. Brookfield, Jr. for the Commission. 

Mr. Louis Ferguson, of Nashville, Tenn., for respondent. 


Grorce W. Cook anp Froyp Hansen, doing business as Norra 
Coast Sates Co. Complaint, June 25, 1948. Order, January 10, 
1950. (Docket 5568.) 

Charge: Selling and using lottery devices and schemes in merchan- 
dising. 

Compiaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in. it by said act, 
the Federal Trade Commission, having reason to believe that George 
W. Cook and Floyd Hansen, individuals and copartners trading as 
North Coast Sales Co., hereinafter referred to as respondents, have 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Count I 


ParacRraPH 1. Respondents George W. Cook and Floyd Hansen are 
individuals and copartners trading as North Coast Sales Co. with their 
office and principal place of business located at 805 Union Street, in the 
city of Seattle, Wash. Respondents are now and for more than 3 
years last past have been engaged in the sale and distribution of devices 
commonly known as push cards and punch boards, and in the sale and 
distribution of said devices to dealers in various articles of merchan- 
dise in commerce between and among the various States of the United 
States, in the Territory of Alaska and in the District of Columbia. 

Respondents cause and have caused said devices when sold to be 
transported from their place of business in the State of Washington 
to purchasers thereof at their points of location in the various States 
of the United States, in the Territory of Alaska, and in the District 
of Columbia. There is now and has been for more than 8 years last 
past a course of trade in such devices by said respondents in commerce 
between and among the various States of the United States, in the 
Territory of Alaska, and in the District of Columbia. 

Par. 2. In the course and conduct of their said business as described 
in paragraph 1 hereof, respondents sell and distribute, and have sold 
and distributed, to said dealers in merchandise, push cards and punch 
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boards so prepared and arranged as to involve games of chance, gift 

enterprises or lottery schemes when used in making sales of merchan- 

dise to the consuming public. Respondents sell and distribute, and 

have sold and distributed many kinds of push cards and punch boards, 

but all of said devices involve the same chance or lottery features when. 
used in connection with the sale or distribution of merchandise and 

vary only in detail. 

Many of said push cards and punch boards have printed on the 
faces thereof certain Jegends or instructions that explain the manner 
in which said devices are to be used or may be used in the sale or 
distribution of various specified articles of merchandise. The prices 
of the sales on said push cards and punch boards vary in accordance 
with the individual device. Each purchaser is entitled to one punch 
or push from the punch board or push card, and when a push or punch 
is made a disk or printed slip is separated from the push card or 
punch board and a number is disclosed. The numbers are effectively 
concealed from the purchasers and prospective purchasers until a 
selection has been made and the push or punch completed. Certain 
specified numbers entitle purchasers to designate articles of merchan- 
dise. Persons securing lucky or winning numbers receive articles of 
merchandise without additional cost at prices which are much less 
than the normal] retail price of said articles of merchandise. Persons 
who do not secure such lucky or winning numbers receive nothing 
for their money other than the privilege of making a push or punch 
from said card or board. The articles of merchandise are thus dis- 
tributed to the consuming or purchasing public wholly by lot or 
chance. . 

Others. of said push card and punch board devices have no in- 
structions or legends thereon but have blank spaces provided therefor. 
On those punch cards and punch boards the purchasers thereof place 
instructions or legends which have the same import and meaning as 
the instructions or legends placed by the respondents on said push card 
and punch board devices first hereinabove described. The only use 
to be made of said push card and punch board devices, and the only 
manner in which they are used, by the ultimate purchasers thereof, 
is in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of lot 
or chance as hereinabove alleged. 

Par. 3. Many persons, firms, and corporations who sell and distrib- 
ute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States, the 
Territory of Alaska, and in the District of Columbia, purchase and 
have purchased respondents’ said push card and punch board devices, 
and pack and assemble, and have packed and assembled, assortments 
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comprised of various articles of merchandise together with said push — 
cards and punch board devices. Retail dealers who have purchased 
said assortments either directly or indirectly have exposed the same 
to the purchasing public and have sold or distributed said articles of 
merchandise by means of said push cards and punch boards in accord- 
ance with the sales plan as described in paragraph 2 hereof. Because 
of the element of chance involved in connection with the sale and 
distribution of said merchandise by means of said push cards and 
punch boards, many members of the purchasing public have been in- 
duced to trade or deal with retail dealers selling or distributing said 
merchandise by means thereof. As a result thereof many retail 
dealers have been induced to deal with or trade with manufacturers, 
wholesale dealers and jobbers who sell and distribute said merchandise 
together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles of 
merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, all 
to the injury of the public. The use of said sales plan or methods in 
the sale of merchandise and the sale of merchandise by and through the 
use thereof, and by the aid of said sales plan or method is a practice 
which is contrary to an established public policy of the Government 
of the United States and in violation of criminal laws, and constitutes 
unfair acts and practices in said commerce. 

The sale or distribution of said push cards and punch board devices 
by respondents as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance, or 
gift enterprise in the sale or distribution of their merchandise. The 
respondents thus supply to, and place in the hands of, said persons, 
firms, and corporations the means of, and instrumentalities for, engag- 
ing in unfair acts and practices within the intent and meaning of the 
Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein- 
above alleged are all to the prejudice and injury of the public and con- 
stitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Count IT 


Paracrapu 1. Respondents George W. Cook and Floyd Hansen are 
individuals and copartners trading as North Coast Sales Co. with their 
office and principal place of business located at 805 Union Street, in the 
city of Seattle, Wash. Respondents are now and for more than.three 
years last past have been engaged in the sale and distribution of dolls 
fountain pens, knives, compacts, fishing tackle, and other articles 
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merchandise, and have caused said merchandise when sold to be trans- 
ported from their place of business in the city of Seattle, Washington, 
to purchasers thereof at their respective points of location in the vari- 
ous States of the United States other than Washington, in the Terri- 
tory of Alaska and in the District of Columbia. There is now and has 
been for more than three years last past a course of trade by respond- 
ents in such merchandise in commerce between and among the various 
States of the United States, the Territory of Alaska and the District 
of Columbia. 

Par. 2. In the course and conduct of their business as described in 
Paragraph One hereof, respondents sell and have sold to dealers cer- 
tain assortments of merchandise so packed and assembled as to involve 
the use of a game of chance, gift enterprises or lottery schemes when 
said merchandise is sold and distributed to the purchasing public. 

Said assortments include a number of articles of merchandise and 
a punch board. The punch board has printed on the face thereof a 
legend or instructions that explain the manner in which the said 
device is to be used or may be used in the sale or distribution of the 
various specified articles of merchandise. The prices of the sales of 
punches on said punch boards vary in accordance with the individual 
device. Each purchase entitles the purchaser to one punch from the 
board and when a punch is made a printed slip is separated from the 
punch board and a number disclosed. The numbers are effectively 
concealed from purchasers and prospective purchasers until a selec- 
tion has been made and the punch completed. Certain specified num- 
bers entitle the purchaser thereof to receive a designated article of 
merchandise. Persons punching a lucky or winning number receive 
an article of merchandise at a price much less than the normal retail 
price of said article. Persons who do not punch a lucky or winning 
number receive nothing for their money other than the privilege of 
making a punch from said board. The articles of merchandise are 
thus distributed to the consuming or puneeing public solely by lot 
or chance. 

Respondents have sold and distributed numerous assortments of 
merchandise and punch boards, all of which are distributed by the 
dealer to the purchasing public as above described and such assort- 
ments vary only in detail as to the individual items of merchandise, 
the number of punches on the board and the price of each punch, 
the plans of all of said boards and assortments being similar to the 
one hereinabove described. 

Par. 3. Retail dealers who purchase respondents’ punch boards and 
merchandise assortments directly or indirectly expose and sell mer- 
chandise to the purchasing public in accordance with the sales plans 
above described. Respondents thus supply to and place in the hands 
of others the means of conducting lotteries or games of chance in the 
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sale of their products in accordance with the sales plans hereinabove 
set forth. The use by respondents of said sales plan or method in the 
sale of their merchandise, and the sale of said merchandise by and 
through the use thereof and by the aid of said sales plans or methods, 
is a practice which is contrary to an established public policy of the 
Government of the United States. 

Par. 4, The sale of merchandise to the purchasing public in the 
' manner above alleged involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much less 
than the normal retail price thereof. Many persons are attracted by 
said sales plans or methods used by respondents and the element of 
chance involved therein and thereby are induced to buy and sell re- 
spondents’ merchandise. 

The use by respondents of a sales plan or method involving dis- 
tribution of merchandise by means of chance, lottery, or gift enterprise 
is contrary to the public interest and constitutes unfair acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 

Record closed without prejudice by the following order : 

This matter came on to be heard in regular course upon memoranda, 
filed June 28, 1949, by Daniel J. Murphy, Chief of the Commission’s 
Trial Division, recommending that this proceeding be closed without 
prejudice, which recommendation is concurred in by respondents. 

It appears from said memoranda and from the record herein that 
respondents in this proceeding executed and tendered to the Commis- 
sion a stipulation as to the facts and agreement to cease and desist 
covering all of the acts and practices charged in the complaint as 
being in violation of the Federal Trade Commission Act. It further 
appears from the record that respondents were not extended an op- 
portunity to dispose of this matter by the execution of a stipulation 
and agreement to cease and desist prior to the service of the complaint 
in accordance with the Commission’s policy in such cases. 

Having duly considered the matter and being now fully advised 
in the premises, and being of the opinion that in the circumstances 
the public interest does not require further corrective action in this 
matter at this time: 

It is ordered, That the stipulation as to the facts and agreement 
to cease and desist executed by respondents be, and it is, hereby ap- 
proved and accepted. 

It is further ordered, That this case be, and it is, hereby closed 
without prejudice to the right: of the Commission to reopen it or to 
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take such further action at any time in the future as may be warranted 
by the then existing circumstances. 

It is further ordered, That the memoranda filed June 28, 1949, by 
Daniel J. Murphy, Chief of the Commission’s Trial Division, and con- 
curred in by respondents, and the stipulation as to the facts and agree- 
ment to cease and desist, on the basis of which this proceeding is being 
closed, be included in, and made a part of, the formal record herein. 

Mr. J. W. Brookfield, Jr. for the Commission. 


Merck & Co., Inc., anp Amuno, Inc. Complaint, December 1, 1944. 
Order, January 12,1950. (Docket 5256.) 

Charge: Advertising falsely or misleadingly as to qualities, proper- 
ties or results of product; in connection with the licensing and sale 
of a patented product designated Amuno, intended for use as a treat- 
ment by mills manufacturing fabrics and other merchandise composed 
wholly or partly of wool or other animal fibers, to prevent damage to 
such materials from moths and beetles. 

CompiaIntT: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission having reason to believe that. Merck & 
Co., Inc., a corporation, and Amuno, Inc., a corporation, hereinafter 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereto would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrapH 1. Respondents Merck & Co., Inc., and Amuno, Inc., are 
two separate corporations organized under and existing by virtue of 
the laws of the State of New Jersey, both having their principal places 
of business in Rahway, N. J. Respondent Amuno, Inc., is a wholly 
owned and controlled subsidiary of respondent Merck & Co., Inc. 

Par. 2. Respondents are now and have been for more than 2 years 
last past jointly and cooperatively engaged in the sale and distribu- 
tion of a patented product designated as Amuno. Said product is in- 
tended for use as a treatment by mills manufacturing fabrics and 
other merchandise composed wholly or partly of wool or other animal 
fibers, to prevent damage to such materials from moths and beetles. 
The use of said product is authorized by respondent Amuno, Inc., in 
license agreements with various licensees who may be either mills or 
retailers. Control over advertising fabrics or merchandise as having 
been treated with Amuno is retained by respondent Amuno, Inc., in 
said license agreements. The retailer-licensees are authorized to 
license a particular mill to process fabrics or materials with Amuno. 
Sales of Amuno pursuant to said license agreements are made by 


respondent Merck & Co., Inc. 
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In the course and conduct of their business, the respondents cause 
said product, when sold, to be transported from Rahway, N. J., to the 
purchasers thereof located in various other States of the United States 
and in the District of Columbia. Respondents maintain, and at all 
times mentioned herein have maintained, a course of trade in said 
product in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business and for the pur- 
pose of inducing the purchase of said product in commerce, respond- 
ents have made, and are now making, certain false, deceptive and mis- 
leading statements and representations regarding the value of said 
’ product and the results to be obtained from its use, by means of state- 
ments in said license agreements, advertisements inserted in trade 
publications, booklets, circulars and leaflets distributed to mills and 
retailers and in various other ways. Said false, deceptive and mis- 
leading statements and representations in said license agreements and 
in advertisements distributed to mills and retailers are designed and 
intended to be used and are used by mills and retailers as means to 
induce the purchase by the ultimate consumers of fabrics and merchan- 
dise which have been treated with Amuno. Typical representations 
are as follows: 


It (Amuno) is designed for the treatment of goods or merchandise composed 
wholly or partly of wool or other animal fibers to protect such goods against 
attack of certain insects commonly known as clothes moths and carpet 
beetles * * *, 

AMUNO—A chemical compound developed to protect fabrics or merchandise 
composed wholly or partially of wool or other animal fibers against damage by 
clothes moths or carpet beetles. 

AMUNO-treated fabrics or merchandise will withstand moth attack even after 
repeated dry cleanings; and will withstand moth attack under home conditions 
after five wet dry cleanings or washings. 

AMERICANS PAY over $200,000,000 a year to feed clothes moths and carpet 
beetles (buffalo moths). These pests invade thousands of homes and do irrep- 
arable damage. 

But “it can’t happen here.” Blankets treated with AMUNO will resist vora- 
cious attacks by moths or carpet beetles. * * * starvation confronts moths 
hatched on materials treated with AMUNO. 


Respondents’ customer trade was advised in a circular as follows: 


With regard to statements, claims or guarantees made in advertisements or 
catalogues and on labels or tags in connection with merchandise treated with 
AMUNO it is believed that phraseology along the following lines would be con- 
structive and effective: 

We guarantee that this blanket (or other properly designated types of mer- 
chandise) has been treated with AMUNO to prevent moth damage. In our 
opinion this treatment provides the best available protection against attack by 
moths or carpet beetles. In the event of moth or beetle damage within ______ 


years (oY prior to ~_____ washings or______ dry cleanings) adjustment will be 
made on the following basis: 
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Par. 4. Through the use of the foregoing statements and repre- 
sentations and others of the same import and meaning, the respondents 
have represented, and are now representing, that Amuno, as a treat- 
ment for materials containing wool or other animal fibers, renders 
such materials moth resistant and immune to attack by moths and 
carpet beetles; that it insures complete protection of the treated 
materials against damage by moths or beetles for several years, during 
which time the treated materials may be subjected to repeated dry 
cleanings or as many as five wet dry cleanings or washings. 

Par. 5. The foregoing representations are false, deceptive, and mis- 
leading. Amuno treatment of materials containing wool or other 
animal fibers does not render such materials moth resistant or immune 
to attack by moths or beetles. It does not insure complete protection 
of the treated materials against damage by moths or beetles for any 
period of time or after dry cleaning or wet dry cleaning or washing. 

Par. 6. Respondents by their statements in license agreements, ad- 
vertisements in trade publications, and by the distribution of booklets, 
circulars, and leaflets as aforesaid, and in various otherways, supply 
to and place in the hands of retailers and mill operators means and 
instrumentalities designed to cause, and capable of causing, and which 
have caused, said retailers and mill operators to mislead and deceive 
the ultimate purchasers of merchandise containing wool or other ani- 
mal fibers, as to the value of and the results to be obtained by the 
treatment of such merchandise with Amuno. 

Par. 7. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and representations disseminated as afore- 
said in connection with the offering for sale and sale of their said 
product in commerce has had, and now has, the capacity and tendency 
to, and does, mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous and mistaken belief that such statements 
and representations are true, and into the purchase of substantial 
quantities of merchandise treated with Amuno because of such errone- 
ous and mistaken belief. 

Par. 8. The aforesaid acts and practices of the respondents are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Record closed without prejudice by the following order: 

This matter came on to be heard in regular course upon motion to 
close this case without prejudice filed April 8, 1949, by counsel in 
support of the complaint, to which no answer has been filed. 

The complaint herein, issued December 1, 1944, charges respondents 
with unfair and deceptive acts and practices in commerce in the of- 
fering for sale, sale, and distribution of “Amuno,” a preparation 
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designated, designed, and intended for use as a treatment by mills 
manufacturing fabrics and other merchandise composed wholly or 
partly of wool or other animal fibers to prevent damage to such mate- 
rials from moths and beetles, through the use and dissemination of 
certain statements and representations relating to its effectiveness 
which are alleged to be false, deceptive, and misleading and made, or 
caused to be made, and disseminated and placed in the hands of re- 
tailers and mill operators for their use and dissemination for the 
purpose of inducing the purchase of merchandise treated with said 
preparation. 

On June 25, 1947, subsequent to the issuance of the aforesaid com- 
plaint, the Federal Insecticide, Fungicide, and Rodenticide Act was 
approved. It appears to the Commission that the preparation in- 
volved in this proceeding is an “economic poison” within the mean- 
ing of said act, and that in accordance with the provisions thereof 
the Secretary of Agriculture is vested with primary jurisdiction over 
certain claims, statements, and representations with regard to its 
effectiveness, in view of which the Commission is of the opinion that 
under its policy of cooperation with other Federal agencies in con- 
nection with practices and commodities concerning which such other 
Federal agencies also have jurisdiction, no further corrective action 
should be taken in this matter at this time with respect to these state- 
ments and representations. 

From the motion to close it appears that respondents have termi- 
nated and abandoned the use and dissemination of other claims, state- 
ments, and representations alleged to be false, deceptive and mis- 
leading and that their use and dissemination will not be resumed. 
The Commission is therefore of the opinion that with resepct to these 
the public interest does not require further corrective action in this 
matter at this time. 

The Commission having duly considered the matter and being now 
fully advised in the premises, and being of the opinion that in the 
circumstances the motion to close this proceeding without prejudice 
should be granted: 

It 2s ordered, That this case be, and it is hereby, closed without 
prejudice to the right of the Commission to reopen it or to take such 
further action at any time in the future as may be warranted by the 
then existing circumstances. 

Mr. Joseph Callaway for the Commission. 

Hughes, Hubbard & Ewing, of New York City, for respondents. 


Crousr-Hinps Co., Genera Execrric Co., Eactr Siena Corp., 
Avromatic Siewax Corp., Sinan Service Corr., anv Horni Sian a 
Manvracrurine Corr. Complaint, October 9, 1941. Order and 
opinion, January 23, 1950. (Docket 4610.) 
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Charge: Carrying out and engaging in an unlawful understanding, 
agreement, combination and conspiracy to unduly suppress, stifle, and 
restrict competition between and among respondents and to restrain 
trade and create a monopoly in the interstate sale and distribution of 
traffic signals and traffic signal equipment, through acts and practices 
including standardization of product, sale thereof at identical deliv- 
ered prices concertedly established, submission of uniform bids, and 
inducing specifications designed to exclude competitive products. 

CompLaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that the corpora- 
tions hereinafter named and described and referred to as respondents 
have violated the provisions of section 5 of the said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges. 
in that respect as follows: 

Paracrary 1. The respondent Crouse-Hinds Co. is a corporation 
organized and existing and doing business under and by virtue of the 
laws of the State of New York, with its home office and principal place 
of business located at Seventh, North and Wolf Streets, Syracuse, N. Y. 

The respondent General Electric Co. is a corporation organized, 
existing and doing business under and by virtue of the laws of the State 
of New York, with its home office and principal place of business 
located at Schenectady, N. Y. 

The respondent Eagle Signal Corp., is a corporation organized, 
existing and doing business under and by virtue of the laws of the State 
of Massachusetts, with its home office and principal place of business 
located at Moline, Ill. 

The respondent Signal Service Corp. is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Delaware, with its home office and principal place of business 
located at Elizabeth, N. J. 

The respondent Automatic Signal Corp. is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Delaware, with its home office and principal place of business 
located at East Norwalk, Conn. 

The respondent Horni Signal Manufacturing Corp, is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New Jersey, with its home office and principal 
place of business located at 515 Greenwich Street, New York, N. Y. 
- Par. 2. All of the respondents herein named have been for the past 


_ several years engaged in manufacturing traffic signals, traffic signal 


equipment and fittings, and all of said respondents, both in their 
corporate capacity and through various agencies, have been for more 


1116 FEDERAL TRADE COMMISSION DECISIONS 


than 5 years last past engaged in the sale and distribution in com- © 
merce among and between the various States of the United States and 
in the District of Columbia of traffic signals, traffic signal equipment 
and fittings, and caused said products when sold to be shipped from 
their respective places of business through and into other States of 
the United States and into the District of Columbia to the purchasers 
thereof. 

Par. 3. The said respondents now constitute, and have during all 
the times herein mentioned constituted, substantially all of the manu- 
facturers of traffic signals and traflic signal equipment and fittings. 
The said respondents do now and have for the past several years 
manufactured and sold approximately 90 percent of all the traffic 
signals and traffic signal equipment and fittings sold in the United 
States. Prior to the adoption of the practices herein alleged said 
respondents were in active and substantial competition with each other 
and with other members of the industry, and but for the acts herein 
alleged said respondents would now be in active and substantial com- 
petition with each other and with other members of the industry. 

Traffic signals and traffic signal equipment and fittings are used 
extensively throughout the United States and are bought by private 
firms, Federal Government agencies, State agencies, and munici- 
palities, and because of the substantial quantity and because of existing 
laws and regulations, the different governmental agencies purchase 
said products by the method of invitation for bids from the different 
manufacturers and from the bids submitted select the member of the 
industry from whom the purchase will be made. 

Par. 4. Said respondents, for more than 3 years last past, have 
carried out and are now. engaged in, an unlawful understanding, 
agreement, combination, and conspiracy to unduly suppress, stifle, and 
restrict competition between and among said respondents and to re- 
strain trade and create a monopoly, in the interstate sale and distri- 
bution of traffic signals and traffic signal equipment in the States and 
territories of the United States and in the District of Columbia. 

Pursuant to said understanding, agreement, combination, and con- 
spiracy, said respondents have cooperatively adopted, performed, and 
carried out the following, among other collusive competitive methods, 
practices and acts: | 

(a) Agreed on identical delivered prices to be charged for said 
products, said prices to be the same to all purchasers throughout the 
United States irrespective of the cost of transportation and the place 
of shipment or delivery, and have consistently sold and delivered said 
products at said prices. 

(0) Arbitrarily computed or averaged the delivery costs through- 
out the United States in order to provide a common freight factor in 
said identical delivered prices and to prevent differences in delivery 
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costs from various places of production to various places of delivery 
causing differences in respondents’ delivered prices. 

(c) Agreed on discounts to be allowed dealers in and purchasers of 
traffic signals and traffic signal equipment and fittings, and have con- 
sistently allowed said discounts. 

(d@) At meetings held and through correspondence and by personal 
contact, have collaborated and advised with one another in compiling 
and publishing price lists and catalogs in which identical delivered 
prices of said products and discounts to be allowed were quoted, and 
have through the cooperative methods above described, compiled, pub- 
lished, and circulated to the purchasing public price lists and catalogs 
containing said identical delivered prices and discounts, with the 
understanding or agreement that said prices and discounts would be 
adhered to and where price and discount changes were contemplated 
respondents would give to each other advance notice of the contem- 
plated changes. 

(€) Respondents have required their respective distributors to bid 
and adhere to the published delivered prices which were agreed upon 
among respondents as herein alleged. 

(f) Said respondents have, during the years 1938, 1939, 1940, and | 
1941, submitted numerous bids to Federal agencies, State agencies, - 
and municipalities to furnish traffic signals and traffic signal equip- 
ment and fittings in which bids they and each of them have quoted 
prices and discounts identical in every particular. Typical examples 
of the numerous bids of that character submitted are the following: 

The bids submitted to the State of Massachusetts, December 27, 
1938, in which respondents Crouse-Hinds, General Electric, and 
Eagle Signal bid on one-way three-color signal, $34.93 ; one-way four- 
color signal, $44.29; one-way slip fitter, $5.52, and four-way slip. 
fitter, $6.50. 

The bid submitted to the city of Pittsburgh dated June 3, 1939, in 
which the bids of Crouse-Hinds and General Electric were identical 
on one article and the bids of Crouse-Hinds, General Electric, Eagle 
Signal, and Signal Service were identical on two items. 

The bid submitted to the State of Massachusetts dated June 27, 
1939, in which Crouse-Hinds, General Electric, and Eagle Signal sub- 
mitted identical bids on one article and Crouse-Hinds and General 
Electric submitted identical bids on one other article. 

The bids to the city of Detroit, dated July 7, 1939, the bids to the 
city of Cleveland, Ohio, dated August 10, 1939, the bids to the city of 
Detroit, dated August 22, 1939, the bids to the city of Pittsburgh, dated 
September 29, 1939, the bids to the city of Philadelphia dated October 
31, 1939, the bids to the city of Philadelphia dated December 5, 1939, 
the bids to the city of Philadelphia dated December 12, 1939, the bids 
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to the State of Massachusetts dated December 18, 1939, the bids to the 
city of Grand Rapids dated January 30, 1940, the bids to the city of 
Omaha dated August 13, 1940, the bids to the city of Cleveland dated 
October 10, 1940, the bids to the State of Massachusetts dated Decem- 
ber 19, 1940, the bids to the city of Cleveland dated March 6, 1941. 

(g) In cases where bids were submitted and one of the respondents 
should through error quote a price on an article less than the price 
quoted by the other respondents in their bids, such respondent would 
advise the prospective purchaser that he had made an error in his bid 
and ask to be permitted to correct it so as to make his bid uniform 
with the other respondents’ bids or to be permitted to withdraw his bid. 

(A) In localities where respondents anticipated lower bid prices 
from competing manufacturers which were not parties to respondents’ 
alleged combination, they at times quoted prices lower than their 
regular published prices on the items where such outside competition 
was expected. : 

(z) Respondents acted in concert and cooperation to establish uni- 
form standards and specifications of quality, design, and performance 
for their products and have used such standards and specifications to 
prevent differences therein from interfering with their objective of 
establishing and maintaining identical noncompetitive prices. 

(7) In localities where respondents have encountered competition 
from concerns not parties to the combination herein alleged, in the sale 
of their products they have, through cooperative action, advised pros- 
pective purchasers against buying the products of such competitors by 
representing to the prospective purchasers, among other things, that 
the said competitor’s products were not standardized products and 
the cost of upkeep would be far in excess of that of the upkeep of 
respondent’s products. 

(%) In cases where bids have been submitted by respondents and 
respondents’ competitors wherein the competitors’ prices were lower 
than those of the respondents, the respondents have, cooperatively 
attempted to persuade, and in many instances have induced the pro- 
spective purchasers to refuse to buy the competitor’s product by rep- 
resenting to the prospective purchasers that the competitor’s product 
was an inferior product and the upkeep would be greater than that 
of the upkeep of respondents’ products. 

(2) In localities where respondents anticipated lower competitive 
bids from other members of the industry, not parties to the combi- 
nation herein alleged, said respondents have cooperatively induced 
the prospective purchaser to make specifications which would, in 
effect, exclude such competitors. : 

Par. 5. As an incidental but necessary result of respondents’ com- 
bination to fix delivered prices identical throughout the United States 
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without regard to differences in delivery costs from their respective 
plants to various destinations, as above alleged, the respective re- 
spondents have imposed upon nearby customers more and upon dis- 
tant customers less than the actual cost of delivery and have thereby 
demanded, accepted, and received from their respective customers, 
different sums of money per unit of product and larger sums per unit 
from their nearby customers than from their more distant customers, 
after allowing for differences in actual cost of delivery. Such inequi- 
table treatment of their customers was for the purpose and with the 
effect of adhering to respondents’ delivered prices and maintaining 
the identity thereof throughout the United States. 

Par. 6. The capacity, tendency, and effect of such combination, 
understandings, and agreements and the acts, competitive methods,, 
and practices of the respondents set out herein, and many others not: 
specifically named, are and have been to monopolize in said respond- 
ents the said business of manufacturing and selling traffic signals, 
traffic signal equipment, and fittings and to unreasonably lessen, elim- 
inate, restrain and suppress competition in the manufacture and sale 
of said products in interstate commerce and have materially enhanced 
the price to the purchaser of said products and have the tendency 
and effect of depriving the purchasing public of the advantages of 
price service and other considerations which they would receive and 
enjoy under conditions of normal and unobstructed and free and fair 
competition in said industry, and to otherwise operate as a restraint 
of trade and a detriment to the fair and legitimate competition in said 
trade and to obstruct the natural flow of trade into the channels of 
commerce in and among the several S:ates of.the United States and 
in the District of Columbia. 

Par. 7. The acts and practices of the respondents as herein alleged 
are all to the prejudice of the public, have a dangerous tendency to 
and have actually hindered and prevented price competition between 
and among respondents in the sale of traffic signals and traffic signal 
equipment and fittings in commerce within the intent and meaning 
of section 4 of the Federal Trade Commission Act, have placed in 
respondents the power to control and enhance prices, have unreason- 
ably restrained such commerce in the manufacture and sale of traffic 
signals and traffic signal equipment and fittings, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of section 5 of the Federal Trade Commission Act. 


Complaint dismissed by the following order: 

This matter coming on to be heard by the Commission upon the 
complaint, the respondents’ answers thereto, testimony and other evi- 
dence introduced before a trial examiner of the Commission thereto- 
fore duly designated by it, the trial examiner’s recommended decision, 
briefs of counsel, and oral argument; and 
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The Commission, for the reasons set forth in the accompanying 
opinion, being of the view that the allegations of the complaint have 
not been sustained by the greater weight of the evidence; and 

The Commission being of the further view that, having determined 
that the complaint is not sustained by the greater weight of the evi- 
dence, it is not necessary to rule more specifically on objections raised 
by counsel to the recommended decision of the trial examiner : 

It is ordered, That the complaint in this proceeding be, and it hereby 
is, dismissed, 


Opinion By Commisstonrr Mreap CONCURRED IN BY COMMISSIONERS 
Mason, AYRES, AND CARSON 


The respondents in this case are engaged in the manufacture and 
interstate sale of traffic signals and related equipment. On October 
9, 1941, the Federal Trade Commission issued a complaint charging 
that these respondents have engaged in an unlawful agreement and 
conspiracy to unduly suppress competition among themselves and to 
restrain trade and create a monopoly in the interstate sale of these 
commodities. It is alleged that pursuant to such agreement, they 
have concertedly adopted and cooperatively engaged in 12 specified 
acts and practices, including, among other things, the standardization 
of their products, the sale thereof at identical delivered prices com- 
piled through meetings and correspondence, the submission of uniform 
bids, and the inducing of purchasers to formulate specifications in 
such a manner as to exclude manufacturers other than themselves. 

The annual sales volume in this industry is between 1 and 114 mil- 
lion dollars, of which respondents account for a substantial portion. 
Three of these respondents have individual productive capacity sufii- 
cient to furnish all the traffic signal requirements of the United States. 
Substantially all the sales of these commodities are to Government 
agencies, Federal, State, and city, and are made pursuant to specifi- 
cations prepared for them by these purchasers. The respondent 
Horni Signal Manufacturing Corp. has gone into bankruptcy. The 
respondent Signal Service Corp. discontinued manufacture of traffic 
signal equipment in 1941. 

While the products of the industry are highly standardized, the 
greater weight of the evidence shows that this is due to the efforts of 
the Institute of Traffic Engineers, a professional society whose chief 
officers and most of its members are employed in the electric light 
divisions of municipalities. 

For many years prior to the beginning of this proceeding these re- 
spondents sold on a f. 0. b. factory basis, including a delivery cost 
factor which is the same for all destinations. Since these respondents 
in formulating their individual prices are unable to anticipate the 
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quantity or method of delivery necessitated when bids are awarded, 
they include this delivery factor in their f. 0. b. price. This factor 
varies as to each of them but represents about 114 percent of the sales 
price in the case of one manufacturer and ranges from there to as high 
as 2.7 percent for another. This system of pricing in this industry 
was adopted in response to the demand and wishes of the purchasers. 

From 1936 to 1938 prices varied widely. However, since early in 
1939 the price lists of respondents have been substantially identical; 
and during this period several revisions of catalogue prices by certain 
respondents, mostly upward, were followed within 2 months or less by 
similar changes on the part of other respondents. During the inter- 
vals between announcements of price revisions by one manufacturer 
and similar announced changes, by the others, the latter would con- 
tinue to sell as their original prices. 

The respondents contend that such uniformity in bidding vesaltod 
from their individual determination to quote their respective cata- 
logue prices and not from any agreement. Some tabulations of bids 
in 1939 and later on show uniformity, but in others there were found 
to be variations. The trial examiner found that instances of uniform 
bidding were of short duration. 

Many letters and other communications passing between repre- 
sentatives of the respondents and their home offices are in the record. 
Counsel supporting complaint contends that these letters and other 
communications support the allegations. Although these documents 
indicate considerable reluctance to antagonize competitors by quoting 
lower prices, and although they expressed the hope that absence of 
price cutting would continue, we are of the opinion that there is in- 
sufficient basis in the record to support an inference that the alleged 
agreement ever existed. For example, one of the communications 
passing between two employees of respondent General Electric, stated 
substantially that there was an agreement to the effect that all manu- 
facturers in this industry would thereafter bid on ornamental pole 
clamps only. However, the record shows that thereafter General 
Electric continued to list and bid on plain clamps, an action which is 
entirely inconsistent with the statements made in the communication. 
Because of this and other facts brought out in the record, we believe 
that the communication is merely an expression of an erroneous im- 
pression of one employee of the company, and we do not believe 
that the exhibit is entitled to the weight contended for it by counsel 
supporting complaint. 

We have also noted the absence in the record of several elements 
which are often found in cases of this nature. While we recognize 
that they are not indispensable, we realize the difficulties in support- 
ing the allegations of the complaint herein without them. There is 
no trade association in this industry. The record further shows no 
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exchange in statistics between members of the industry. We find no 

evidence of common price filings, simultaneous price changes or differ- 

entials in the record. Finally we find no freight rate books or uni- 
form contracts. 

Only one meeting of members of the industry is shown in the record. 
This was held in November of 1938 at the request of the Institute of 
Traffic Engineers for the purpose of supplying certain lighting data. 
Immediately after this meeting a representative of the Crouse-Hinds 
Co. sent copies of their revised catalogue sheet to a representative of 
a competitor, the Horni Signal Manufacturing Co. However, a week 
prior to this meeting the Crouse-Hinds Co. had mailed these same 
sheets to its distributors and customers. 

After considering the record in this matter, we are of the opinion 
that the greater weight of the evidence does not sustain the allega- 
tions of the complaint. 

Before Mr. Charles B. Bayly, trial examiner. 

Mr. Floyd O. Collins for the Commission. 

Hiscock, Cowie, Bruce, Lee & Mawhinney, of Syracuse, N. Y., for 
Crouse-Hinds Co. 

Cahill, Gordon, Zachry & Reindel, of New York City, for General 
Electric Co. 

Whitman, Ransom, Coulson & Goetz, of New York City, for Eagle 
Signal Corp. ; 

é Mr. Isidore H. Lutzker, of New York City, for Automatic Signal 
orp. , 
Pennie, Edmonds, Morton & Barrows, of New York City, for Sig- 

nal Service Corp. 

Mr. Harold Gilbert, of New York City, and Mr. Francis W. Hayden, 
of Newark, N. J., for Andrew B. Crummy, trustee for Horni Signal 
Manufacturing Corp. 


F. W. Firen Co. anp F. W. Frron Manvuracrurtne Co. Complaint, 
May 21, 1946. Order, February 1, 1950. (Docket 5489.) 

Charge: Advertising falsely or misleadingly as to scientific or 
relevant facts, qualities, properties or results, comparative merits, 
safety and refund or money back guarantee; in connection with the 
manufacture and sale of toilet preparations, including a preparation 
designated as Fitch’s Dandruff Remover Shampoo. 

Comp.aInT:* Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act 
the Federal Trade Commission, having reason to believe that F. W. 
Fitch Co., a corporation, and F. W. Fitch Manufacturing Co., a corpo- 


* For interlocutory order (and accompanying opinion) denying motion to recall com- 
plaint or for the adoption of certain alternative procedure, see p. 1128, infra. 
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ration, hereinafter referred to as respondents, have violated the provi- 
sions of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrary 1. F. W. Fitch Co. and F. W. Fitch Manufacturing Co. 
are corporations organized, existing, and doing business under the 
laws of the State of Iowa, with their principal office and place of | 
business located in the city of Des Moines, State of Iowa. 

Par. 2. Respondent F. W- Fitch Manufacturing Co. is now, and 
for a number of years last past has been, engaged in the manu- 
facture of toilet preparations, including a preparation designated as 
Fitch’s Dandruff Remover Shampoo; and respondent F. W. Fitch Co. 
is now, and has been for a number of years, engaged in the sale and dis- 
tribution of said product in commerce between and among the various 
States of the United States and in the District of Columbia. Respond- 
ents cause said preparation when sold to be transported: from their 
place of business in the State of Iowa to purchasers located in other 
States of the United States and in the District of Columbia. 

Respondents maintain, and at all times herein mentioned have 
maintained, a course of trade in said preparation in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of said business, respondents have 
disseminated and are now disseminating, and have caused and are 
now causing the dissemination of, false advertisements concerning 
their said preparation by the United States mails and by various other 
means in commerce as commerce is defined in the Federal Trade Com- 
mission Act; and respondents have also disseminated and are now 
disseminating, and have caused and are now causing the dissemination 
of, false advertisements concerning their said preparation by various 
means for the purpose of inducing and which are likely to induce, di- 
rectly or indirectly, the purchase of their said preparation in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act. 
Among and typical of the false, misleading, and deceptive statements 
and representations contained in said advertisements disseminated and 
caused to be disseminated as hereinabove set forth, by the United 
States mails, by advertisements in newspapers and periodicals, radio 
continuities and other advertising literature, are the following: 

The beauty problem confronting many women today is HOW TO RECONDI- 
TION THEIR HAIR * * * the miracle of Fitch Shampoo is that this clear 
amber liquid seeps down into each hair opening in your scalp clearing it of all 


dandruff and other foreign matter. 

Dandruff is not a disgrace * * * but, if neglected, it frustrates hair 
beauty, and can have serious ill-effects on the scalp. Some dandruff manifests 
itself in unsightly particles, that flake off embarrassingly. Another type forms 
close to the scalp, and clings tightly. You may not even know you have it, 
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though you might wonder why your scalp is occasionally irritated and your 
hair ALWAYS less attractive than you'd like it to be. Because of the amazing 
efficiency of Fitch’s Dandruff Remover Shampoo, both types of dandruff are 
totally unnecessary. Fitch Shampoo is guaranteed to remove every tiny, stub- 
born speck of dandruff with the first application, or your money will be refunded. 
This guarantee is upheld by one of the world’s largest insurance firms. By 
penetrating deep into each little hair opening, instantly dissolving the clogging 
dandruff and other types of accumulated waste matter, Fitch Shampoo gives 
the scalp a basic, corrective cleansing. It is a normalizer for both dry and 
oily hair and a healthy stimulant for every scalp. After the first Fitch Shampoo, 
the scalp has renewed tone and the hair new luster and vitality. Fitch Shampoo 
is applied differently ; its action is different, and the results are different. For 
scalp health and hair beauty, insist on Fitch’s Dandruff Remover Shampoo, the 
shampoo that reconditions as it cleanses. 

Used regularly each week, Fitch Shampoo prevents the dangerous accumula- 
tion of dandruff which will take its toll from the health and beauty of your 
hair. 

* * * Scientific tests have proven that Fitch Shampoo does exactly this! 
First, it dissolves and washes away all dandruff with the first application * * *. 
Second, Fitch Shampoo kills all germs with which it comes in contact. This 
germ-kiling action of Fitch Shampoo has been tested and verified by scientists 
in some of the country’s leading laboratories. After a Fitch Shampoo, your 
scalp is antiseptically clean and free from germs—even down in the tiny hair 
openings, for Fitch Shampoo contains special ingredients that penetrate these 
openings on the scalp. Because Fitch Shampoo is made of only the purest 
ingredients, the Good Housekeeping Bureau endorses it as a pure, safe sham- 
poo * * * gafe to use on even the tiniest baby’s sealp. 

* * * Your scalp is deeply cleansed, exhilaratingly stimulated. Your hair 
has a crisp, “live” quality, a renewed luster and a flattering softness. Best of 
all, your dandruff has disappeared ! 

“Goodbye Dandruff’—Youw'll whistle too when you see how quickly the rich 
abundant Fitch lather carrier off the dandruff, dust and dirt. Besides * * * 
you'll be amazed at the way Fitch Shampoo brings out the natural sparkle and 
luster of your hair. 
| * * * Folks who have tried so-called dandruff cures know that any prod- 
uct which will not remove dandruff today will not remove it tomorrow or any 


other day. 


* * * when she used Fitch, she could be sure that she was helping to give 


her children, no matter what their age, fine hair care, and the assurance of 
attractive hair in the future. 


Many baby clinics recommend Fitch for tiny babies’ fine hair and tender 
Scalps et 


Don’t despair, use your head, save your hair, use Fitch Shampoo. 


Par. 4. Through the use of the statements and representations here- 
inabove set forth and others similar thereto but not specifically set out 
herein, the respondents, directly and by implication, represent that 
dandruff is a skin disease which, if neglected, will have serious patho- 
logical consequences; that there are two types of dandruff, one mani- 
festing itself in unsightly particles which flake off to the embarrass- 
ment of the person so afflicted, the other type forming closely to the 
scalp and clinging to it tightly; that both conditions are unnecessary 
because of the efficiency with which every particle of dandruff is 
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instantly dissolved and removed with the first application of respond- 
ents’ preparation; that the accumulation of dandruff is destructive to 
the health and beauty of the hair; that said preparation penetrates 
into each hair opening, dissolves all clogging dandruff and other waste 
material, gives the scalp a basic corrective cleansing, stimulates the 
scalp, brings about a healthy scalp, and acts as a normalizer in both 
dry and oily conditions of the hair; that its action and results are 
different than other shampoos; that said preparation kills all germs 
which are normally present on the scalp, leaving the scalp antisepti- 
cally clean and free from germs; that after the first application of 
said preparation, the scalp is given a new tone and the hair new 
vitality; that its use reconditions the hair; that it is a safe prepara- 
tion for use on the scalps of the tiniest babies and that its continued 
use on the scalps of children, regardless of age, assures possession of 
attractive hair in the future; that the removal of dandruff on the first 
application with respondents’ product is guaranteed; that the pur- 
chaser’s money will be refunded if said preparation fails to remove 
dandruff as stated and that such guarantee is backed by one of the 
largest insurance companies in the world. 

Through the use of the trade name “Fitch Dandruff Remover 
Shampoo,” the phrase “Goodbye Dandruff” and the repeated emphasis — 
of the statement and guarantee that respondents’ product will remove 
dandruff instantly on first application, respondents represent and 
imply that their product will remove dandruff permanently on first 
application and constitutes a cure for dandruff, which implication is 
strengthened by respondents’ reference to “so-called dandruff cures” 
in connection with respondents’ representation that if such “cures” 
will not remove dandruff today, it will not remove it tomorrow or any 
other day. 

Through the use of the slogan “Don’t despair, use your head, save 
your hair, use Fitch Shampoo,” respondents represent that the use of 
their product will preserve hair and prevent its loss. 

Par. 5. In truth and in fact, the aforesaid statements and repre- 
sentations used and disseminated by the respondents in the manner 
hereinabove described are exaggerated, misleading and untrue. Dan- 
druff is a physiologically normal condition, consisting of dried dead 
cells cast off from the skin of the scalp which will readily flake off 
or be held in place by the natural oils of the scalp, and in that event 
adhere to the scalp more closely. ‘The accumulation of dandruff does 
not necessarily damage the health or beauty of the hair. Respondents’ 
product will not penetrate into the hair openings and will not give the 
scalp a basic or corrective cleansing ; nor will said product be effective 
in correcting either dry or oily hair conditions. Its action and results 
are not materially different than many other shampoos. 
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Respondents’ product does not dissolve dandruff. Such material 
is taken up by the soap emulsion and rinsed from the scalp. It is not 
a healthy stimulant to the scalp, does not recondition the hair, nor 
does it give a new tone to the scalp or vitality to the hair. In truth 
and in fact, said product constitutes no more than an effective cleans- 
ing agent for washing and cleaning the scalp and hair. Although 
the alcohol and soap contained in said product will act as a mild 
antiseptic on the surface of the scalp, it will not kill all germs normally 
present on the scalp and will not make the scalp antiseptically clean 
and free from germs. 

The use of said preparation on the scalp of babies may be dangerous 
in that it may cause serious irritation of the delicate scalp and skin 
due to the large percentage of alcohol contained therein. Its use 
on children will not assure them of having attractive hair in the 
future. 

The use of said product will not save the user’s hair. 2 
The trade name “Fitch Dandruff Remover Shampoo,” the repre- 
sentation “your dandruff has disappeared,” the phrases “Goodbye 
Dandruff” and “so-called dandruff cures” employed by respondents, 
together with the statement that one of the world’s largest insurance 
companies guarantees that the purchase money will be refunded if 
Fitch Shampoo does not remove every trace of dandruff on first appli- 
cation, all combine to mislead purchasers of respondents’ product into 
the belief that dandruff is an abnormal condition; that the first appli- 
cation of said product results in permanently removing all dandruff 
and thereby curing said abnormal condition. In truth and in fact, 
the recurrence of dead skin cells on the scalp in the form of dandruff 
constitutes a normal physiological action, and for that reason, dandruff 
cannot be removed permanently through the use of any cleansing 
agent, including respondents’ product. The policy of insurance, as- 
suring the performance or fulfillment of the guarantee, is in fact 
limited to the amount of the purchase price paid by the purchaser of 
respondents’ product. 

Par. 6. The use by respondents of the foregoing false, deceptive, 
and misleading statements and representations with respect to their 
said preparation has had and now has the capacity and tendency to and 
does mislead a substantial portion of the purchasing public into the 
erroneous and mistaken belief that said statements and representa- 
tions are true and has caused a portion of the purchasing public 
because of such erroneous and mistaken belief to purchase substantial 
quantities of said preparation. 

Par. 7. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Complaint dismissed without prejudice by the following order: 

This matter came on to be heard in regular course upon motion to 
dismiss the complaint in this proceeding, filed August 11, 1949, by 
counsel for the F. W. Fitch Investment Corp., and the answer thereto, 
filed September 16, 1949, by counsel supporting the complaint, by 
which said motion is not opposed. 

The complaint in this proceeding charges the respondents named 
in the caption hereof with unfair and deceptive acts and practices 
in commerce. It alleges that said respondents have disseminated and 
have caused to be disseminated in commerce, by United States mails 
and by other means, advertisements containing certain false, mislead- 
ing, and deceptive statements and representations with respect to a 
toilet preparation which they offered for sale, sold, and distributed in 
commerce under the trade name “Fitch’s Dandruff Remover Sham- 
poo” for the purpose of inducing, and which are likely to induce di- 
rectly or indirectly, the purchase of said preparation in commerce. 

From the motion to dismiss and the answer thereto, it appears that 
on or about November 30, 1948, the two corporate respondents whose 
names appear in the captain hereof were merged and consolidated 
into a single corporation, which adopted the name “The F. W. Fitch 
Co.,” and that on or about June 15, 1949, the latter corporation sold, 
assigned, and transferred its principal operating assets, including its 
trade-marks, trade names, formulas, etc., to the Grove Laboratories, 
Inc., a Delaware corporation, whose office and principal place of busi- 
ness are located at 2652 Pine Street, St. Louis, Mo., and that from 
and after June 15, 1949, the F. W. Fitch Co. ceased to manufacture, 
sell, or distribute any product bearing the name “Fitch,” including 
the preparation “Fitch’s Dandruff Remover Shampoo.” It further 
appears that the F. W. Fitch Co., in making the sale to the Grove 
Laboratories, Inc., agreed with the latter that it would not manufac- 
ture or sell products bearing the name “Fitch” which products were 
similar to those it produced and sold prior to June 15, 1949, and that 
on June 17, 1949, by amendment to its articles of incorporation, the 
name of The F. W. Fitch Co. was changed to the F. W. Fitch Invest- 
ment Corp., which now proposes to become solely an investment cor- 
poration and which will not in the future manufacture, sell, distribute, 
advertise, or promote the preparation “Fitch’s Dandruff Remover 
Shampoo.” 

The Commission having duly considered the matter and being now 
fully advised in the premises, and being of the opinion that the public 
interest does not require further corrective action in this matter at 
this time and that the motion to dismiss the complaint in his proceed- 
ing should be granted : 

It is ordered, That the complaint herein be, and it is, hereby dis- 
missed without prejudice to the right of the Commission to take such 
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further action at any time in the future as may be warranted by the 
then existing circumstances. . 

Before Mr. John P. Bramhall, trial examiner. 

Mr. William L. Pencke for the Commission. 

Schaetzle, Williams & Stewart and Comfort, Ohne & Trish, of 
Des Moines, Iowa, for respondents. 


ORDER DENYING MOTION TO RECALL COMPLAINT, OR FOR THE ADOPTION OF 
CERTAIN ALTERNATIVE PROCEDURE 


This matter coming on to be heard upon respondents’ motion that 
the complaint herein be recalled and that in lieu thereof the advertising 
claims referred to in the complaint (which are alleged by respondents 
to be common throughout the scalp-preparation and shampoo indus- 
try) be dealt with on an industry-wide basis, or in the alternative that 
complaints be issued by the Commission against all other members of 
the Industry using advertising similar to respondents’ and that all 
such proceedings be consolidated, and upon respondents’ request for 
oral argument on said motion, and upon the answer filed by the 
attorney supporting the complaint to said motion, the reply of 
respondent to said answer, and the record herein; 

And the Commission having first considered respondents’ request 
for oral argument on the motion, and it appearing that the matter is 
fully presented by the papers referred to above and that oral argu- 
ment on the matter would serve no useful purpose: 

It is ordered, 'That said request for oral argument be, and it hereby 
is, denied. 

And the Commission having duly considered said motion, and being 
of the opinion that the matters set forth therein are insufficient to 
warrant the recalling of the complaint or the adoption of the alterna- 
tive procedure proposed by respondents: 

It is ordered, That said motion be, and it hereby is, denied. 


OPINION OF THE COMMISSION 


Ewrn L. Davis, Commissioner. 

The respondents, F. W. Fitch Manufacturing Co. and the F. W. 
Fitch Co. have their principal place of business in Des Moines, Iowa. 
The respondent, F. W. Fitch Manufacturing Co., is engaged in the 
manufacture and the respondent F. W. Fitch Co. is engaged in the 
sale and distribution of a preparation designated “Fitch’s Dandruff 
Remover Shampoo.” On May 21, 1946, the Commission issued a com- 
plaint alleging that respondents were disseminating various false 
representations relative to the effectiveness of said shampoo. These 
alleged misrepresentations cover a number of subjects, particularly 
the efficacy of said shampoo i In removing and preventing dandruff. 
Respondents filed an answer in which they denied that the representa- 
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tions placed in issue in the complaint are false. No testimony has 
been taken in the case. 

The respondents filed a motion in which they requested the Com- 
mission to recall the complaint and to order a general study of the, 
scalp preparation and shampoo industry in the United States with the 
view of determining on an industry-wide basis the extent to which 
the practices alleged in the complaint are common to the industry and 
whether or not such practices constitute violations of the Federal 
Trade Commission Act. The respondents request in said motion that 
if it is found that such practices are in violation of said Act the Com- 
mission take such actions and procedures on an industry-wide basis 
as may be proper in the premises. 

As an alternative to the above, the respondents request the Com- 
mission to issue complaints against other members of the industry 
who are committing acts of the kind charged against the respondents 
in the complaint and to consolidate all of such proceedings for hear- 
ings and determination with a view to determining in the one proceed- 
ing, on an industry-wide basis, whether or not the practices alleged 
against the respondents are violations of the Federal Trade Com- 
mission Act; and if they are violations, respondents request the Com- 
mission to take such action on an industry-wide basis as may be proper. 
Respondents request the Commission to fix a time for oral hearing on 
the motion before the full Commission, and pending such hearing and 
the determination of the motion to stay all further action in the 
proceeding. ; 

As stated above, respondents request the Commission to make a gen- 
eral study of the industry and to take corrective action on an industry- 
wide basis against those practices which may be in violation of the 
Federal Trade Commission Act. There are now in preparation and 
consideration Trade Practice Conference Rules for the Cosmetics and 


- Toilet Preparations Industry. The rules proposed and considered at 


said conference included a rule covering in general terms the mis- 
representation of cosmetics and toilet preparations. Subsequent to 
the filing by the respondents of the aforesaid motion in this case, the 
respondents, under date of June 9, 1947, submitted a proposed revision 
of the said general rule relative to misrepresentations of cosmetics 
and toilet preparations. This proposed revision submitted by re- 
spondents specifies in thirteen separate categories types of representa- 
tions considered as falling within or without the general prohibitions 
of the rule. Certain portions of this proposed rule revision would, 
in effect, approve advertising representations of respondents which 
the complaint alleges are misleading. The motion of respondents is 
without prejudice to their position that the advertising used by them 
is “true and correct in all respects” and it is their stated intention to 
establish this by proof if and when the issues are tried on their merits. 
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In view of the statements made in respondents’ motion and the nature 
of the proposed rule revision, it appears that a trial of the issues on 
their merits is the only appropriate way to dispose of this proceeding. 

One of the alternatives suggested in said motion by respondents 
was that the Commission issue complaints against all members of the 
scalp preparation and shampoo industry who may be disseminating 
false advertisements and that these proceedings be consolidated for 
the purposes of hearings and determinations. If complaints were 
issued against other concerns which allegedly may be disseminating 
false advertisements, it would be impractical and confusing to con- 
solidate such matters into one series of hearings. The preparations 
would undoubtedly have different formulae and the advertisements 
would be worded differently and would have different approaches 
to what are perhaps common advertising objectives. In other words, 
it would be necessary to try each case on its merits and it would be im- 
practical to-consolidate all the cases and have one series of hearings. 

One of the grounds stated by the respondents in their motion as a 
basis for the relief requested was that the Commission has not pro- 
ceeded against distributors of other preparations in competition with 
respondents. This statement is not in accord with the facts for the 
reason that within the past fifteen years the Commission has acted 
in approximately 185 cases, formal and informal, involving shampoo 
and scalp preparations and preparations for the removal of dandruff. 
During such period the Commission has issued approximately 50 
orders to cease and desist and has accepted from respondents ap- 
proximately 70 stipulations to cease and desist in such cases. The 
total number of cases involving all types of shampoos, hair tonics, 
and other scalp preparations and treatments, including pending cases, 
amounts to approximately 360. 

Respondents attached to their motion as exhibits photostats of al- 
leged advertisements disseminated by a number of competitors of 
respondents. It may be that a number of these competitors and others . 
engaged in selling preparations for the scalp and the treatment of 
dandruff are disseminating false advertisements in violation of the 
Federal Trade Commission Act. The Commission has directed the 
Radio and Periodical Division of the Office of Legal Investigations 
to make a survey of advertising used by manufacturers and distribu- 
tors of shampoo and scalp preparations and to report to the Commis- 
sion the results of such survey. If it apears from such survey that any 
of such concerns are apparently disseminating false advertisements, 
the Commission will take such action in the public interest as appears 
advisable. 

The respondents requested in the aforesaid motion that the Commis- 
sion fix a time for oral hearing on the motion before the full Com- 
mission. The Commission is of the opinion that all of the facts in 
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the matter necessary for the disposition of the motion of respondents 
are before the Commission and it is therefore not necessary to hear 
oral arguments on said motion. 

For the reasons stated above, the motion of respondents has been 
denied and the Commission has directed that the trial of the issues on 
the merits proceed in due course. 


Brernuarpr Perrerson, Trapine: as Brerrou MAnuracrurine Co. 
Complaint, December 15, 1942. Order, February 15, 1950. (Docket 
4876.) 

Charge: Advertising falsely or misleadingly as to source or origin, 
history, qualities, properties, or results and safety of product, and 
neglecting, unfairly or deceptively, to make material disclosure as to 
safety of product; in connection with the compounding and sale of 
an aqueous arsenic preparation designated “Berlou Guaranteed 
Mothproof.” 

CompLaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by Virtue of the authority vested in it by said Act, 
the Federal Trade Commission, having reason. to believe that Bern- 
hardt Peterson, individually and trading as Berlou Manufacturing 
Co., hereinafter referred to as respondent, has violated the provisions 
of said act, and it appearing to the Commission that a proceeding by > 
it in respect thereof would be in the public interest, hereby issues its 
complaint, sating its chrges in that respect as follows: 

ParacrapH 1. Respondent Bernhardt Peterson is an individual 
trading under the style and firm name of Berlou Manufacturing Co., 
with his principal place of business located at Marion, Ohio. 

Par. 2. Acting in his individual capacity and trading under the 
style and firm name of Berlou Manufacturing Co., respondent is now, 
and for more than 2 years last past has been, engaged in the business 
of compounding, selling and distributing an aqueous arsenic prepara- 
tion designated “Berlou Guaranteed Mothproof.” 

Respondent causes said preparation designated as aforesaid when 
sold to be transported from his place of business in the State of Ohio 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said preparation in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of his aforesaid business the re- 
_ spondent has disseminated and is now disseminating and has caused, 
and is now causing the dissemination of, false advertisements concern- 
ing his said preparation by the United States mails and by various 
other means in commerce as commerce is defined by the Federal Trade 
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Commission Act, and respondent has also disseminated and is now 
disseminating and has caused, and is now causing the dissemination 
of, false advertisements concerning his said preparation by various 
means for the purpose of inducing and which are likely to induce, 
directly or indirectly, the purchase of said preparation in commerce 
as commerce is defined by the Federal Trade Commission Act. Among 
and typical, but not exclusive, of the false, misleading, and deceptive 
statements and representations contained in the aforesaid advertise- 
ments disseminated and caused to be disseminated by the United States 
mails, by advertisements inserted in newspapers, magazines, and other 
periodicals and by service manuals, circulars, leaflets, pamphlets, 
stickers, and other advertising literature, are the following: 


An Old Arabian formula is the Oriental background for Berlou Mothproof- 
ing * * *, Jt was developed from an Arabian formula. 

Many years ago an old-time Arab rug weaver cannily told buyers that his rugs 
would never be destroyed by moths. 4 

Finally in 1900 scientists discovered the old Arab secret. They suspected that 
the ancient Oriental’s rugs were immune to moths because of a certain combina- 
tion of ingredients used in his dyes. Chemical analysis soon confirmed this 
theory. 

Further tests and research resulted in a colorless, odorless, harmless moth- 
proofing formula that goes into and remains in fabrics like a dye. Thus Berlou 
was developed. 

BERLOU, as such, became a new commercial achievement in 1930—and since 
then it rose quickly to national fame. This sky rocketing advancement was due 
to economic and scientific discoveries, even more sensational than the original 
formula. For years Berlou research engineers were at work to refine and im- 
prove the basic formula. They found that all the ingredients once so expensive, 
could now be produced from domestic supplies. If purchased in large quantities 
for mass production, they could be reduced in cost for the broadest possible 
public use. 

Berlou is positive protection against moths. 

* * * Tt will protect against damage by carpet beetles, two bugs, tobacco 
bugs, Silverfish, buffalo moth—in fact, it will kill any insect that attempts to eat 
any material treated with BERLOU. 

Berlou Guaranteed Mothproof ends moth damage for 5 years or Berlou pays the 
bills. 

Note these features of Berlou Guaranteed Mothproof. Only one application is 
required which is guaranteed for 5 years. 

The Berlou 5 year guarantee is moth insurance to you. When Berlou moth- 
proofing is figured in terms of its long, satisfactory, carefree benefits it becomes 
the most reasonable mothproof to use. 

Berlou Guaranteed Mothproof ends moth damage for 10 years or we pay the 
bill. 

Since only one application is required there is no need for repeated spraying. 
With many temporary moth preventives it is necessary to spray household arti- 
cles every few months. For this reason Berlou is far more economical, 

Mothproof with Berlou and you have mothproofed for life. 

BERLOU ACTS LIKE A DYE. It penetrates the fabric. It is guaranteed 
protection. It is not removed even by dry cleaning. Washing fabric moth- 
proofed with Berlou is like washing any dyed material. 

Berlou js made like a dye. Instead of coloring matter it contains the moth 
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killing ingredients. Once applied it becomes a part of the material treated 
* * * 


Berlou is permanent protection against moth damage because it actually be- 
comes a part of the material treated. 

Time, use or exposure cannot remove or weaken the effects of Berlou. 

The amount of Berlou needed is so small that articles treated with it are not 
poisonous or injurious to humans. 

Par. 4. By and through the use of the foregoing statements and 
representations and others similar thereto not specifically set out 
herein, respondent represents that the formula of his preparation is 
of secret Arabic origin; that said secret formula was discovered in 
1900, and was developed and improved by his research engineers 
through economic and scientific discoveries; that spraying one appli- 
cation of said preparation upon wearing apparel and household 
furnishings renders them absolutely and permanently immune from 
damage or destruction by all kinds and varieties of insects and their 
larvae and that absolute protection of from 5 to 10 years, or for 
the life of the material, from such damage or destruction is guaran- 
teed; that said preparation acts like a dye and becomes a part of 
the fabric treated by it; that time, use, or exposure cannot remove 
or weaken the moth-killing effects of said preparation; that said prep- 
aration is entirely safe and harmless in use and articles treated with 
it are not poisonous or injurious to humans. 

Par. 5. The foregoing statements and representations are false, 
misleading, and deceptive. In truth and in fact, the formula for 
said preparation is not of secret Arabic origin, and was not dis- 
covered in 1900 or at any other time. On the contrary, the properties 
of the active ingredient in said preparation, to wit, sodium arsenite, 
have been known for centuries and the formula, or one of similar 
nature, has been known and in general use for a long period of time. 
Respondent’s research engineers at no time have contributed any sig- 
nificant developments or improvements in the formula for said prep- 
aration. Application of said preparation to fabrics, either wearing 
apparel or household furnishings, will not render them permanently 
immune from damage or destruction by insects or their larvae; and 
protection of from 5 to 10 years, or the life of the material, cannot be 
assured. When applied, said preparation does not act like a dye and 
does not become a part of the fabric. On the contrary, solutions of 
sodium arsenite have not affinity for woolen fabrics and the arsenic 
content of the preparation is only physically suspended in and upon 
the fabric treated when the aqueous solution has evaporated. Such 
solids are displaced and lost through wear, use and lapse of time and 
such protection as might otherwise exist is thereby lessened or entirely 
dissipated. Said preparation is not harmless to humans when used 
on garments or other materials with which humans come into con- 
tact. Frequent contact of the body with materials treated with said 
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preparation may result in systemic absorption of arsenic, with re- 
sultant chronic or acute arsenic poisoning. 

The use by the respondent of the trade name “Berlou Guaranteed 
Mothproof” for his preparation and the use of the words “mothproot” 
and “mothproofing” to describe such preparation constitute, in them- 
selves, false advertisements in that they serve as representations that 
said preparation provides permanent and absolute protection against 
damage or destruction by moths, which is not the fact. 

Par. 6.-Respondent’s advertisements, disseminated as aforesaid, 
constitute false advertisements for the further reason that they fail 
to reveal facts material in the light of the representations made therein 
and material with respect to consequences which may result from the 
use of the preparation to which the advertisements relate, under the 
conditions prescribed in said advertisements or under such conditions 
as are customary or usual. Respondent’s said preparation contains 
sodium arsenite in such quantities that garments or other materials 
treated therewith and coming into contact with the human skin may 
produce skin irritation followed by increased pigmentation. Fre- 
quent contact. with such materials may-result in systemic absorption 
of arsenic and acute or chronic arsenic poisoning. Said advertise- 
ments also fail to reveal that careless and inexpert application of said 
preparation, resulting in an excessive deposit of arsenic on all or 
parts of the fabric treated, will tend to increase the potential danger 
of arsenic poisoning. Furthermore, said advertisements fail to reveal 
that in the application of said preparation by means of a spray, the 
inhalation of the spray or permitting the same to come into contact 
with the skin should be avoided. 

Par. 7. The use by the respondent of the aforesaid false, deceptive, 
and misleading statements and representations disseminated as afore- 
said, has had, and now has, the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that all such statements and 
representations are true and that said preparation is harmless to 
humans and entirely safe in use, and induces a substantial portion 
of the public, because of such erroneous and mistaken belief, to pur- 
chase respondent’s said preparation. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

This matter came on to be heard upon the motion to close this pro- 
ceeding without prejudice filed February 8, 1949, by counsel support- 
ing the complaint, to which no answer has been filed. 
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The complaint herein, issued December 15, 1942, charges that re- 
spondent has engaged in unfair and deceptive acts and practices in 
commerce in connection with the sale and distribution of “Berlou 
Guaranteed Mothproof,” a preparation offered for use as a mothproof- 
ing agent, through the dissemination of advertisements which are 
alleged to be false because they misrepresent product eflicacy and for 
the further reason that they fail to reveal that such preparation con- 
taining the ingredient sodium arsenite is potentially injurious to 
the health of persons using it as directed or under such conditions as_ 
are customary or usual. 

On June 25, 1947, subsequent to the institution of this proceeding, 
the Federal Insecticide, Fungicide, and Rodenticide Act was approved. 
It appears to the Commission that the instant preparation is an 
“economic poison” within the meaning of such act, and that in ac- 
cordance with the provisions thereof the Secretary of Agriculture 
is vested with primary jurisdiction over those statements and repre- 
sentations challenged in the complaint as misleading which relate to 
the effectiveness of respondent’s product. In view of the Commission’s 
policy of cooperation with other Federal agencies in connection with 
practices and commodities concerning which other Federal agencies 
also have jurisdiction, the Commission is of the opinion that no further 
corrective action should be taken in this matter at this time with 
respect to these statements and representations. 

It further appears from the motion that the use of sodium arsenite 
in respondent’s product has been discontinued. The Commission 
therefore is of the opinion that further proceedings looking to a de- 
termination of the issue relating to safety in general use of the product 
formerly sold by respondent are not required in the public interest at 
this time. 

The Commission having duly considered the matter and being now 
fully advised in the premises: 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to insti- 
tute a new proceeding against the respondent or to take such further 
or other action in the future as may be warranted by the then existing 
circumstances. 

Before Mr. Lewis OC. Russell and Mr. John W. Addison, trial 
examiners. 

Mr. Carrel F, Rhodes for the Commission. 

Guthery & Guthery, of Marion, Ohio, and Frost & Towers, of Wash- 
ington, D. C., for respondent. 


Henry Mopeti, Rose Mopverz, anp Wiii1am Mopexi, TRapine As 
Henry Mopett anp Co. Complaint, December 1, 1944. Order, 
March 8, 1950. (Docket 5254.) 

Charge: Misbranding or mislabeling and neglecting, unfairly or 
deceptively, to make material disclosure as to composition of product 
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in violation of the Wool Products Labeling Act of 1939, and the 
Federal Trade Commission Act; in connection with the introduction 
into commerce and in the sale of clothing and blankets. 

Compiaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and the Wool Products Labeling Act of 1939, and by 
virtue of the authority vested in it by said Acts, the Federal Trade 
Commission, having reason to believe that Henry Modell, Rose Modell, 
and William Modell, individually and as copartners trading and doing 
business as Henry Modell and Company, hereinafter referred to as 
respondents, have violated the provisions of the said acts and the rules 
and regulations promulgated under the Wool Products Labeling Act 
of 1939, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrary 1. The respondents, Henry Modell, Rose Modell, and 
William Modell, are copartners trading and doing business as Henry 
Modell & Co., and have their office and principal place of business at 
280 Broadway, New York, N. Y. 

Par. 2. The respondents are engaged in the introduction into com- 
merce, and in the sale, transportation, and distribution of wool prod- 
ucts, as such products are defined in the Wool Products Labeling Act 
of 1939, in commerce, as “commerce” is defined in said Act, and in the 
Federal Trade Commission Act. Many of respondents’ said products 
are composed in whole or in part of wool, reprocessed wool, or reused 
wool, as those terms are defined in the Wool Products Labeling Act of 
1939, and such products are subject to the provisions of said act and 
the rules and regulatious promulgated thereunder. Since July 15, 
1941, respondents have violated the provisions of said act and said 
rules and regulations in the introduction into commerce, and in the 
sale, transportation, and distribution of said wool products in said 
commerce, by causing said wool products to be misbranded within the 
intent and meaning of said act and rules and regulations. 

Par. 3. Among the wool products introduced into commerce and 
sold, transported, and distributed in said commerce as aforesaid were 
clothing and blankets. Exemplifying respondents’ practice of violat- 
ing said act and the rules and regulations promulgated thereunder is 
its misbranding of the aforesaid products in violation of the provisions 
of said act and said rules and regulations by failing to affix to said 
products a stamp, tag, label, or other means of identification, or a sub- 
stitute in lieu thereof, as provided by said act, showing: (a) The per- 
centage of the total fiber weight of the wool products, exclusive of 
ornamentation not exceeding 5 per centum of said total fiber weight, 
of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each fiber 
other than wool where said percentage by weight of such fiber was 5 
per centum or more, and (5) the aggregate of all other fibers; (0d) 
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the maximum percentage of the total weight of the wool product of 
nonfibrous loading, filling or adulterating matter ; (c) the percentages 
in words and figures plainly legible by weight of the wool contents of 
such wool product where said wool product contains a fiber other than 
wool; (d) the name of the manufacturer of the wool product, or the 
manufacturer’s registered identification number and the name of a 
seller or reseller of the product as provided for in the rules and regu- 
lations promulgated under such act, or the name of one or more persons 
subject to section 3 of said act with respect to such wool product. 
Par. 4. The aforesaid acts, practices, and methods of the respond- 
ents as alleged were and are in violation of the Wool Products Labeling 
Act of 1939, and the rules and regulations promulgated thereunder, 
and constitute unfair or deceptive acts or practices in commerce within ~ 
the intent and meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

This proceeding came on to be heard by the Federal Trade Com- 
mission upon the complaint, joint answer of respondents, testimony, 
and other evidence consisting of certain stipulated facts taken before a 
trial examiner of the Commission theretofore duly designated by it, 
recommended decision of the trial examiner and briefs in support of 
the complaint and in opposition thereto (oral argument not having 
been requested). 

The complaint alleges that respondents have introduced and sold 
into commerce, blankets, clothing, and other products composed in 
whole or in part of wool, reprocessed wool, or reused wool to which 
articles respondents have failed to affix a label or tag affording the 
information in respect to fiber content and other matters required by 
the Wool Products Labeling Act of 1939, and the rules promulgated 
thereunder. It is further charged that such misbranding constitutes 
unfair and deceptive acts and practices in commerce within the mean- 
ing of the Federal Trade Commission Act. 

Respondents engage in the jobbing and retailing of sporting goods, 
clothing, and sundry dry goods in interstate commerce. During the 
period referred to in the complaint, the bulk of the wool products 
offered for sale by respondents consisted of surplus goods manufac- 
tured under contracts with the Government and was acquired by 
respondents from the Government or from the manufacturers thereof. 
Some of such wool products bore no labels as to fiber content when sold 
by respondents in commerce, and it is stipulated in such connection 
that respondents made no alterations or changes with respect to prod- 
uct labeling but resold such merchandise in the same condition in 
which it had been received by them. 

Wool products which are manufactured pursuant to Government 
contracts and which subsequently become available for civilian use 
should be labeled with information in the form required under the 
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act and rules by the civilian business concern which proposes to trans- 
mit such products into commercial channels leading to the consumer. 
In this case, however, the diversion to civilian use of the products 
here involved occurred prior to December 1944 under the abnormal 
and unsettled conditions inherent in a wartime economy. Under the 
conditions then prevailing, the securing of correct information in 
respect to the fiber content and other matters and the affixing to each 
of such products of appropriate labels or other means of identification 
would have delayed substantially their availability to consumers when 
the demand for such products was urgent. Respondents, during the 
hearings, have expressed an intention to cooperate in the future with 
the Commission in its administration of the act. The Commission, 
therefore, is of the opinion that in the circumstances no further action 
should be taken herein at this time. 

The Commission having duly considered the matter and being fully 
advised in the premises: 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to institute 
a new proceeding or to take such further or other action in the future 
as may be warranted by the then existing circumstances. 

Commissioner Mead not participating. 

Before Mr. Arthur F. Thomas and Mr. William. L. Pack, trial 
examiners. 

Mr. J. W. Brookfield, Jr., and Mr. DeWitt T. Puckett for the Com- 
mission. 

Mr. Milton Solomon, of New York City, for respondents. 


_Arrra Cosmetics, Inc., Oscar C. OLin anp Evens A. Kovenxo. 
Complaint, March 17, 1948. Original findings and order, May 26, 
1948, 44 F. T. C. 883. (Docket 4930.) Opinion and order vacating 
and setting aside order to cease and desist, November 8, 1949. 46 
F. T. C. 1077.. Order vacating and setting aside findings as to the 
facts and conclusion and dismissing complaint without prejudice, 
March 9, 1950. 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties, or results and safety of products; in connection with the-sale 
of two preparations, namely, “Irma” and “Sutra,” respectively, recom- 
mended for use as a depilatory, and as a protection against sunburn. 
_ Order vacating and setting aside findings as to the facts and 
conclusion and dismissing complaint without prejudice, follows: 

This matter came on to be heard in regular course upon motion, filed 
December 12, 1949, jointly by counsel for respondent and counsel sup- 
porting the complaint, to set aside the findings as to the facts and 
conclusion in this proceeding as they relate to the product Irma 
and for an order dismissing the complaint without prejudice as it 
relates to said product. 
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The order to cease and desist herein, issued on May 26, 1948, was 
vacated and set aside by order of November 8, 1949, for the reasons 
stated in the opinion accompanying said order. By its order of May 
26, 1948, the Commission dismissed the complaint as to the respondent 
Oscar C. Olin for the reason that he severed his connection with the 
respondent corporation on August 11, 1943, and as to the respondent 
Eugene A. Kovenko for the reason that his duties in connection with 
the operation of the corporate respondent were largely clerical and he 
had taken no prominent part in the conduct of its business. By said 
order, this proceeding was also closed without prejudice as it related 
to the product Sutra, primarily on the basis that the use of all advertis- 
ing of the type alleged in the complaint with respect to this product had 
been discontinued some 6 years prior to the issuance of the complaint 
and there was good reason to assume that the use of such advertising 
material would not be resumed in the future. 

The Commission having duly considered the matter and being now 

fully advised in the premises, and being now of the opinion that in 
view of the foregoing circumstances and that for the reasons set forth 
in the opinion accompanying the order of November 8, 1949, the find- 
ings as to the facts and conclusion in this proceeding should be va- 
cated and set aside as to all respondents and products named in the 
complaint, and that the complaint should be dismissed without preju- 
dice as to said respondents and products, and being of the opinion that 
said joint motion should be granted : 
' Itis ordered, That the findings as to the facts and conclusion entered 
herein be, and the same are, hereby vacated and set aside in their en- 
tirety and that the entire complaint be, and it is, hereby dismissed 
without prejudice to the right of the Commission to take such further 
action at any time in the future as may be warranted by the then 
existing circumstances. 

Before Mr. John L. Hornor and Mr. Randolph Preston, trial 
examiners. 

Mr. Clark Nichols for the Commission. 

Klein, Alexander & Cooper, of New York City, for respondents. 


N. Ervancer, Buumearr & Co., Inco. Complaint, October 31, 1944. 
Order, March 13, 1950. (Docket 5243.) 

Charge: Discriminating in favor of certain of respondent’s cus- 
tomers, including its “prestige” customers, as against others by furnish- 
ing or paying for services or facilities furnished by such customers in 
connection with the processing, handling, sale, or offering for sale 
to garment manufacturers and their retailer customers, of respondent’s 
“Barl-Glo” and “Duchess” acetate-rayon lining materials in violation 
of subsections (d) and (e) of section 2 of the Clayton Act, as amended. 
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Compxarnt: The Federal Trade Commission, having reason to be- 
lieve that the party respondent named in the caption herein and here- 
after more particularly designated and described, since June 19, 
1936, has violated and is now violating the provisions of subsections 
(d) and (e) of section 2 of the Clayton Act (U.S. C. Title 15, sec. 13), 
as amended by the Robinson-Patman Act, approved June 19, 1936, 
hereby issues its complaint, stating its charges with respect thereto as 
follows: 


Count I 


Paracrary 1. Respondent N. Erlanger, Blumgart & Co., Inc., is 
a corporation organized and existing under and by virtue of the laws 
of the State of New York, with its principal office and place of business 
located at 354 Fourth Avenue, New York, N. Y. 

Par. 2. Respondent is now, and has been since June 19, 19386, en- 
gaged in the business of converting acetate rayon greige fabrics into 
dyed, finished materials and distributing such dyed, finished materials 
to garment manufacturers. The respondent is one of the largest 
converters and distributors of acetate rayon fabrics in the United 
States. The acetate rayon fabrics converted by the respondent into 
dyed, finished materials are sold and distributed by the respondent 
for wearing apparel linings. The dyed, finished materials processed 
from the acetate rayon greige fabrics are sold and distributed by 
the respondent under various registered trade names, such as “Earl- 
Glo,” a rayon taffeta, and “Duchess,” a rayon satin. The respondent 
supplies all garment manufacturers purchasing and using its branded 
linings in their garments with labels or tags bearing the particular 
brand name of the lining used and identifying it as the product of 
respondent. These labels or tags are attached to each of the finished 
garments by the garment manufacturer. In some instances, the re- 
spondent furnishes a special tag on which is noted a legend that the 
garment is lined with Earl-Glo acetate rayon taffeta or with Duchess 
acetate rayon satin, as the case may be. 

The linings processed by the respondent from the acetate rayon 
greige fabrics are sold directly to manufacturers of coats and suits. 
The lining materials processed by the respondent are then used by such 
manufacturers in the manufacture of men’s, women’s, and children’s 
coats and suits. Such coats and suits are sold by such garment manu- 
facturers to single retail dress shops, multiple retail dress shop, de- 
partment stores, women’s specialty stores, single retail men’s stores, 
multiple retail men’s stores, and men’s haberdashery stores. Such 
garments are then resold by such retailers to the consuming public. 

Par. 3. Respondent sells and distributes its finished acetate rayon 
lining materials in commerce between and among the various States 
of the United States and in the District of Caluintia: and as a result 
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of such sales causes said products, when sold, to be shipped and trans- 
ported from its place of business to purchasers thereof who are lo- 
cated in various States of the United States other than the State in 
which respondent’s place of business is located. There is and has 
been at all times mentioned herein a continuous course of trade and 
commerce in said products across State lines between respondent’s 
factory and the purchasers of said products. Said products are sold 
and distributed for use and resale within the various States of the 
United States and in the District of Columbia. 

The respondent’s enterprise is one which is operated with the ulti- 
mate objective of marketing all its products to the consuming public 
in all parts of the United States through manufacturers of coats 
and suits and through retail stores dealing in such products. 

Par. 4. In the course and conduct of its business as aforesaid, re- 
spondent is now and during all the time mentioned herein has been 
in competition with other corporations and with individuals, partner- 
ships, and firms engaged in the business of converting acetate rayon 
greige materials and fabrics into dyed, finished materials and dis- 
tributing such converted rayon fabrics to garment manufacturers. 

Many of the respondent’s garment-manufacturing customers and 
their retailer customers are competitively engaged with each other 
and with customers of the respondent’s competitors in the resale of 
garments lined with acetate rayon fabrics within the trading areas 
where the respondent’s said customers, respectively, offer for sale 
and sell the said products purchased from the respondent or where 
the retailer customers of respondent’s customers offer for sale and sell 
said products. 

The respondent’s entire plan of distribution, beginning with its 
sale of acetate rayon fabrics, after being dyed and finished by the 
respondent, to garment manufacturers for use in the manufacture 
of men’s, women’s, and children’s coats and suits, the sale of such 
products by such garment manufacturers to retailers, and ending with 
the resale of such products by such retailers to the consuming public, 
is an integrated whole, and respondent’s channels of distribution can- 
not be separated without effacing and destroying the final objective 
of the respondent, which is to market its processed acetate rayon 
fabrics to the consuming public in the form of linings for men’s, 
women’s, and children’s coats and suits under the registered trade- 
marks “Earl-Glo” and “Duchess.” Respondent’s customers are, there- 
fore, not only manufacturers of men’s, women’s, and children’s coats 
and suits but retailers, and the transactions affected by or involved 
in the practices charged in this complaint as being unlawful are trans- 
actions between the respondent and both classes of customers. 

Par. 5. In the course and conduct of its business in commerce re- 
spondent, since June 19, 1936, has secretly paid and agreed to pay 
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to certain manufacturers of men’s, women’s and children’s coats and 
suits, and to some of their retail customers certain sums of money 
as compensation for and in consideration of advertising and promo- 
tional services furnished by them in connection with the sale and 
the offering for sale of acetate rayon greige fabrics converted by re- 
spondent into dyed and finished materials and resold by respondent 
for use in the manufacture of men’s, women’s, and children’s coats 
and suits under the registered trade-marks “Earl-Glo” and “Duchess.” 
The making of such payments has been concealed by the respondent 
from the competitors of such favored coat and suit manufacturers 
and their retailer customers. Respondent has not made such pay- 
ments available on proportionally equal terms or on any terms to 
other and competing manufacturers of men’s, women’s, and children’s 
coats and suits, or to other and competing retailer customers. 

For the purpose of determining the customers who shall be thus 
favored or discriminated against, the respondent arbitrarily classifies 
them on the basis of “prestige,” and on its judgment as to the nature 
- and degree of “prestige” such customers enjoy in the men’s, women’s, 
and children’s coat and suit industries and in the retail distribution 
of such products. The respondent has paid to some of such favored 
manufacturers and to their retailer customers varying amounts of 
money, ranging from $125 to $4,550 and over, during a single-year 
period for the advertising of garments lined with acetate rayon fab- 
rics under the registered trade-marks “Earl-Glo” and “Duchess.” 

Par. 6. It has been the policy of respondent to conceal from all of 
its men’s, women’s, and children’s coat and suit manufacturing cus- 
tomers and all of their retailer customers, except those favored by 
respondent, the details of its agreements relating to compensation of 
coat and suit manufacturing customers and their retailer customers 
for services in connection with advertising and promotional facilities. 
Customers of the respondent and their retailer customers are denied 
knowledge of such allowances and compensation, and the respondent 
does not and has not made known to any customers except its favored 
ones and to their retailer customers that it pays compensation for 
advertising and promotional services in connection with the sale of 
coats and suits, lined with acetate rayon fabrics manufactured by the 
respondent, to the consuming public. Respondent has resisted the 
extension of such allowances to some purchasers of acetate rayon 
lining materials and their retailer customers, even though such pur- 
chasers and customers were willing to furnish advertising and promo- 
tional services to the respondent in connection with the sale of gar- 
ments lined with acetate rayon fabrics under the registered trade- 
marks “Karl-Glo” and “Duchess” to the consuming public, for the 
reason that such nonfavored customers did not come within respond- 
ent’s classification of “prestige” customers. 
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Par. 7. The above-described acts and practices of the respondent 
are in violation of subsection (d) of section 2 of the Clayton Act,. 
as amended by the Robinson-Patman Act, approved June 19, 1936 
(U.S. C. Title 15, sec. 13). 


Count IT 


Paragrapy 1. For its charges under paragraph 1 of count II of 
this complaint, the Commission relies upon the matters and things set 
out in paragraphs 1 to 4, inclusive, of count I of this complaint to 
the same extent and as though the allegations of said paragraphs 
were here set out in full. Said paragraphs 1 to 4, inclusive, of said 
count I are incorporated herein by reference and made a part of this 
count. 

Par. 2. Since June 19, 1936, in the course and conduct of its business 
described in paragraphs 1 to 4, inclusive, of count I hereof, respondent 
has discriminated and is discriminating in favor of certain purchasers 
of acetate rayon fabrics for use as linings in the manufacture of men’s, 
women’s, and children’s coats and suits under the registered trade- 
marks “EKarl-Glo” and “Duchess” against other purchasers of such 
linings by agreeing to furnish, by furnishing or by contributing to the 
furnishing of services and facilities connected with the offering for 
sale of such coats and suits and by not according such services and 
facilities to all purchasers of acetate rayon fabrics for the lining of 
such coats and suits on proportionally equal terms. 

Par. 3. The respondent has entered into advertising and priothatiéril 
arrangements with certain of its retailer customers among which are 
R. H. Macy & Co., of New York, N. Y.; Saks, Inc., 34th St., New York, 
N. Y.; Bests Apparel, Inc., Seattle, Wash.; Kresge Department Stores 
of New York, N. Y.; Gimbel Brothers, Inc., New York, N. Y.; Maurice 
L. Rothschild, Chicago, Ill.; Peck & Peck, New York, N. Y.; B. Alt- 
man & Company, New York, N. Y.; Lord & Taylor, New York, N. Y.; 
Bloomingdale Bros., Inc., New York, N. Y.; Chas. A. Stevens & Co., 
Chicago, Ill.; Abraham & Straus, Brooklyn, N. Y., and others. Asa 
part of such arrangements, large sums of money have been expended 
by the respondent since June 19, 1936, in sharing with such purchasers 
the cost of advertising men’s, women’s and children’s coats and suits 
containing acetate rayon linings manufactured by respondent under its 
registered trade-marks “Earl-Glo” and “Duchess,” and the respondent 
has not accorded such services or facilities to other purchasers com- 
petitively engaged with the afore-mentioned retailers on proportion- 
ally equal terms or on any terms. 

Par. 4. The aforesaid acts of respondent constitute a violation of 
the provisions of subsection (e) of section 2 of the Clayton Act, as 
amended by the Robinson-Patman Act, approved June 19, 1936 


(U.S. C. title 15, sec. 13). 
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Complaint dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon a 
motion, filed March 11, 1948, on behalf of the respondent, requesting 
that the complaint herein be dismissed, which motion was not answered 
by counsel in support of the complaint; and 

It appearing from said motion and affidavit attached thereto and 
from the record (1) that the complaint charges the respondent with 
having discriminated in favor of certain of its customers as against 
others by furnishing or paying for services or facilities furnished by 
such customers in connection with the processing, handling, sale, or 
offering for sale, of its acetate rayon lining materials in violation of 
subsections (d) and (e) of section 2 of the Clayton Act, as amended; 
(2) that all of the practices complained of were discontinued by the 
respondent in 1944 with no intention of ever resuming the same; and 
(8) that, in any event, the economic conditions in the industry prior 
to 1944, under which producers of rayon materials felt it necessary to 
create in the consuming public a demand for products fabricated from 
rayon yarns no longer exist; and 

The Commission being of the opinion that in the circumstances the 
public interest does not require a continuation of this proceeding at 
this time: ' 

It ts ordered, That the complaint herein be, and it hereby is, dis- 
- missed without prejudice to the right of the Commission to institute 
a new proceeding or to take such further action against the respondent 
at any time in the future as may be warranted by the then existing 
circumstances. 

Mr. Eldon P. Schrup for the Commission. 

Hays, Wolf, Schwabacher, Sklar, and Epstein, of New York City, 
for respondent. 


Erwin F. Lecuier Trapine as House or Lecuier. Complaint, 
October 1,1948. Order, March 18,1950. (Docket 5589.) 

Charge: Advertising falsely or misleadingly and neglecting, un- 
fairly or deceptively, to make material disclosure as to qualities, 
properties or results and safety of prodact; in connection with the 
sale of respondent’s “Beautiderm” device for use in the electrolytic 
removal of superfluous hair from the body by individual self-applica- 
tion in the home. 

Comp.ainr: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission, having reason to believe that Erwin 
F. Lechler, an individual, trading as House of Lechler, hereinafter 
referred to as respondent, has violated the provisions of the said Act, 
and it appearing to the Commission that a proceeding by it in respect 
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thereof would be in the public inter est, hereby issues its complaint, 
Stating its charges in that respect as Arto 

ParaGraPi 1. Erwin F. Lechler is an individual, trading as House 
of Lechler, with his office and principal place of epieytes located at 
560 Broadway, New York, N. Y. Respondent i is now, and for more 
than 1 year last past has beet: engaged in the sale and distribution 
of a certain device as “device” is defined in the Federal: Trade Com- 
mission Act, designated “Beautiderm,” and recommended for use 
in the electrolytic removal of superfluous hair from the human body 
by individual self-application in the home. 

In the course and conduct of his business the respondent dated 
said device or apparatus when sold to be transported from his place 
of business in the State of New York to purchasers thereof located 
in various other States of the United States and the District of 
Columbia. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said device or apparatus in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. The volume of business in said commerce is 
substantial. 

Par. 2. In the course and conduct of his business, the respondent, 
subsequent to March 21, 1938, has disseminated and caused the dis- 
semination of certain advertisements concerning his said product by 
the United States mails and by various means in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, for the pur- 
pose of inducing and which are likely to induce, directly or indirectly, 
the purchase of said devices, including but not limited to, circulars 
designated “Unwanted Hair,” booklets designated “The Secret of 
Permanent Hair Removal,” a circular designated “Permanent Hair 
Removal,” sent through the United States mails; and respondent has 
disseminated and caused the dissemination of advertisements concern- 
ing his said product by various means including, but not limited to, 
the circulars and booklets referred to above for the purpose of in- 
ducing and which are likely to induce, directly or indirectly, the pur- 
chase of the said product in commerce as “commerce” is defined in 
the Federal Trade Commission Act. 

Par. 3. Among the statements and representations contained in the 
said advertisements disseminated as aforesaid are the following: 


PERMANENT HAIR REMOVAL 
(Yes gone forever) 
NEVER TO GROW BACK AGAIN 


A precision built electrolysis set for home use, created and designed by the 
dean of the electrolysis institute. 
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Blectrolysis is the only permanent method of removing unwanted hair 
_ forever. 

With this instrument you can actually destroy each hair one at a time, and 
it takes about 30 seconds to destroy each hair. Hundreds of these sets are in 
use the world over, however we admit that to operate it takes a certain amount 
of skill and dexterity. 

For example there are women who have a natural inclination to dress their 
own hair and know how to skillfully apply make-up to perfection. Yet others 
must depend upon the beauty shop to do this work for them. 

The same applies to operating their own electrolysis set. 

For this reason we find that the average person finds it more practical and 
more economical to use the other Ethical Lechler Hair Removing methods. 
Each have their individual own merits, therefore we are offering this instrument 
merely to the chosen few who feel they have the skill and who can afford it. 

If you feel you are adept and can afford to pay $75.00 we invite you to write 
for our special booklet on this electrolysis instrument for home use. 


HOUSE OF LECHLER 
SPECIALISTS IN HAIR REMOVING 
560 BROADWAY, NEW YORK 12, N. Y. 


Skin smooth and flawless. 

Painless. Left no scars. 

As easy as filing my nails. 

Electrolysis—the one successful, harmless method. : 

Par. 4. By the use of the advertisements containing the statements 
and representations hereinabove set forth and others similar thereto 
not specifically set out herein, respondent has represented directly and 
by implication that his device is an effective, efficient, safe, and scien- 
tific apparatus for the electrolytic removal of superfiuous hair from 
the human body by individual self-application in the home; that its 
use is painless and harmless and will have no ill effects upon the human 
body; that it leaves the skin smooth and flawless and will leave no 
sears and the skill and dexterity required for its self use is comparable 
to that required in the dressing of one’s hair, the self-application of 
makeup and the filing of one’s nails. 

Par. 5. The said advertisements are misleading in material respects 
and are false advertisements as that term is defined in the Federal 
' Trade Commission Act. In truth and in fact the device or apparatus 
sold and distributed by the respondent as aforesaid, designated as 
“Beautiderm,” is composed primarily of an electric battery to which 
is attached two cords, one cord terminating in an electrode, and the 
other terminating in a needle. The said needle is inserted into the 
hair follicle for the purpose of destroying the root of the hair by 
' electroylsis, which process may cause serious or irreparable injury to 
health. The said device is not an effective, efficient, and scientific 
_ apparatus for the electrolytic removal of superfluous hair from the 
human body by individual self-application in the home. Said device 
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is not safe and harmless when used by the unskilled lay public and its 
use causes pain. : 

Its use may result in a roughening, scarring, or pitting of the skin. 
The skill and dexterity required for its use on one’s self is far more 
than is required in dressing one’s hair, applying one’s makeup or filing 
one’s nails. 

Par. 6. The said advertisements are further misleading in material 
respects and constitute false advertisements as such term is defined 
in the Federal Trade Commission Act for the reason that they fail 
to reveal facts material in the light of the representations made con- 
cerning said device and material with respect to the consequences 
which may result from its use under the conditions prescribed in said 
advertisements or under such conditions as are customary or usual, 
namely, that the use of the said device by persons not conversant with 
the technique of removing hair from the human body by electrolysis 

may result in infections, permanent disfigurement or irreparable in- 
jury to health. 

Par. 7. The use by the respondent of the foregoing false advertise- 
ments in respect to his device or apparatus disseminated as aforesaid 
has had the capacity and tendency to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that said statements and representations contained in said ad- 
vertisements are true and because of such erroneous and mistaken 
belief into the purchase of substantial numbers of respondent’s said 
devices. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

This matter came on for final hearing upon the complaint of the 
Commission, answer, testimony and other evidence in support of the 
allegations of the complaint and in opposition thereto taken before 
a trial examiner of the Commission theretofore designated by it, 
recommended decision of the trial examiner and exceptions thereto 
and briefs filed by counsel (oral argument not having been requested). 

Respondent engages in the sale of “Beautiderm,” a device recom- 
mended for use in the electrolytic removal of superfluous hair from 
the human body by individual self-application in the home. The 
complaint charges that certain of the advertising of the above device 
disseminated by respondent to induce sales thereof in interstate com- 
merce falsely represents, among other things, that the device, under 
conditions of self-application, is an effective, efficient, safe, and scien- 
tific apparatus for hair removal, and that its use is painless and 
harmless and will have no ill effects on the human body. 
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The evidence shows that respondent’s device in principle is similar 
to machines used by persons professionally engaged in the electrolytic 
removal of hair, the object of which is destruction of the hair bulb 
by an electric battery current together with a fine but relatively blunt 
needle designed to be inserted into the hair follicle without piercing 
the skin. 

There is evidence to the effect that the skill required to properly ~ 
insert the needle in the hair opening is achieved after a reasonable 
period of use. The Commission concludes that the charges pertaining 
to the lack of efficacy of respondent’s device are not sustained by the 
greater weight of the evidence. 

Only when used skillfully and carefully and under the precautions 
appearing in respondent’s directions for use, which precautions, how- 
ever, formerly were omitted from certain of the advertisements, does 
it appear that the device is relatively painless and free from harm. 
Under other conditions its operation may be accompanied by pain 
and by puncturing of the skin or scarring, and use by a member of 
that group of persons extremely sensitive to electric current also 
would involve pain. —The Commission is of the opinion that the charges 
that the use of Beautiderm is not painless and free from harm under 
general conditions of self use are sustained by the record. In this 
connection, it appears, however, that approximately one year prior 
to the institution of this proceeding respondent discontinued those 
advertising statements which implied that the device is painless and 
harmless. The Commission is therefore of the view that in the cir- 
cumstances here no further proceedings are warranted in the public 
interest at this time. 

The complaint in this proceeding further charges that respondent’s 
advertisements constitute false advertisements, as such term is defined 
in the Federal Trade Commission Act, for the additional reason that 
they fail to reveal certain material facts, namely, that use of the 
device under the conditions prescribed in the advertisements or under 
such conditions as are customary and usual by those not conversant 
with the technique of removing hair by electrolysis may result in 
infections, permanent disfigurement or irreparable injury to health. 
Nothing in the advertisements expressly recommends use for pro- 
longed periods of time or use on moles or skin areas where lesions are 
present but use in such circumstances, the evidence shows, may cause 
injury. The evidence adduced in this proceeding does not show, 
however, whether those conditions of use under which injury may 
ensue are in fact customary or usual conditions of home use as the 
complaint alleges. It is concluded, therefore, that the record does not 
constitute an adequate basis for a determination of the issues relating 
to this charge of the complaint. 
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The Commission having duly considered the matter and being now 
fully advised in the premises: 

It ts ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to reopen 
this proceeding or to take such further or other action in the future 
as may be warranted by the then existing circumstances. 

Before Mr. Everett F. Haycraft, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Mr. Willis B. Rice, of New York City, for respondent. 


Srantey Hustry Dorne Busrnuss as Acranr Curmican Co. Com- 
plaint, October 14, 1949. Order, March 13, 1950. (Docket 5704.) 

Cuarce: Advertising falsely or misleadingly, misbranding or mis- 
labeling and using misleading product name or title as to qualities, 
properties or results; in connection with the manufacture and sale of 
Actane and Actane Compound solution for mixing or blending with 
gasoline for use as a motor fuel. 

CompLaInt: Pursuant to the provisions of the Federal Trade Com- 
raission Act and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission having reason to believe that Stanley 
Huslin, an individual hereinafter referred to as respondent, has vio- 
lated the provisions of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint stating its charges in that respect 
as follows: 

ParacrapH 1. Respondent Stanley Huslin is an individual doing 
business as the Actane Chemical Company with his manufacturing 
plant located at 1100 32d St., Camden, N. J., and his main office for 
business purposes located at 401 N. Broad St., Philadelphia, Pa. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the sale and distribution of a solution for mixing or blend- 
ing with gasoline when gasoline is to be used as a motor fuel, which 
solution is called Actane and Actane Compound. The product as 
originally sold prior to 1946 was composed of 80 percent petroleum 
distillate and 20 percent creeping or penetrating agents. The prod- 
uct as now sold is composed of 75 percent petroleum distillate and 25 
percent creeping or penetrating agents. The directions for use of 


said product are as follows: 


Into each gallon of gasoline, one-half ounce of Compound. No stirring neces- 
sary. Regulate your carburetor to suit the fuel. Advance spark. No changes 


thereafter required. 

The respondent causes, and has caused, his said product, when sold, 
to be shipped from his manufacturing plant in the State of New Jersey 
and from his place of business in the State of Pennsylvania to pur- 
chasers thereof located in various other States of the United States. 
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The respondent maintains, and at all times mentioned herein has 
raaintained, a course of trade in his said product in commerce among 
and between the various States of the United States. Respondent’s 
volume of business in said product in said commerce is substantial. 

Par. 3. In the course and conduct of his aforesaid business and for 
the purpose of inducing the purchase of his said product in com- 
merce, respondent has made many statements and representations 
relating to the value and effectiveness of his said product by means of 
advertisements in the form of pamphlets, leaflets, copies of testimonial 
letters and labels on the product. Among and typical of such state- 
ments and representations contained in said advertisements concerning 
Actane or Actane Compound are the following: 

Removes carbon 

Won’t let hard carbon form 

Cumulative carbon, if any, will be gradually softened and dispersed. Hard 
earbon formation prevented when this compound is used 

Cleans motor and keeps it clean 

More complete combustion of fuel vapor entering your motor will permit you 
to use less gasoline 

Quicker start, better acceleration 

Quicker starts in cold weather 

Power, pep, pick-up 

More engine power 

Keeps engine temperatures normal] 

Actane is a proven scientific liquid compound that by actual test, smoothes out 
motors and increases mileage 

It minimizes knocks 

Stops knocks 


Par. 4. Through the use of the above statements and others similar 
thereto, but not specifically set out herein respondent has represented 
and now represents that his said product, when used as directed, re- 
moves carbon deposits from a gasoline motor and will prevent the 
formation of carbon; cleans a gasoline motor and keeps -it clean; 
causes a more complete combustion of fuel in a motor than is obtained 
without the addition of his product; causes quicker starting of the 
motor, even in cold weather, faster acceleration, faster pickup and 
more power than is obtained from gasoline without the addition of 
his product and keeps the engine or motor temperatures normal. Re- 
spondent has further represented that his said product when used as 
directed, makes a motor run more smoothly, minimizes and stops mo- 
tor knock and also increases the mileage that can be obtained from 
gasoline by automobiles and trucks. 

Par. 5. The above representations are false, misleading, and decep- 
tive in the following respects: Respondent’s said product, when used 
as directed, or otherwise, does not remove carbon deposits from a 
gasoline motor or prevent the formation of carbon. It does not clean 
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a gasoline engine of deposits of gum or carbon on the pistons, rings, 
or valves or of deposits of carbon the cylinder head or keep these 
parts of a motor free from such deposits. It does not cause any more 
complete combustion of fuel in a motor than can be obtained without 
the addition of respondent’s product. It does not cause quicker start- 
ing of a gasoline motor, in any kind of weather, faster acceleration, 
faster pickup, or more power than can be obtained from gasoline with- 
out the addition of respondent’s said product. It does not keep the 
engine or motor temperatures normal or make a motor run more 
smoothly. It does not minimize or stop motor knock or increase the 
mileage that can be obtained from gasoline by automobiles or trucks. 

Par. 6. The octane rating of gasoline is the measure of its resistance 
to combustion knock, gasoline having a low resistance being given a 
low octane number and gasoline having a high resistance being given 
a high octane number on a scale from 1 to 100. The word “octane,” 
when applied to a motor fuel is, by a substantial portion of the pur- 
chasing public, associated with the quality, the power, and efficiency of 
the fuel. Through the use of the name “Actane,” because of its sim- 
ilarity to the word “octane,” respondent has represented, contrary to 
the facts, that his product will increase the quality, the power, and 
efficiency of the gasoline to which it is added. 

Par. 7. The aforesaid false, misleading, and deceptive statements 
and representations so made by respondent have had and now have the 
tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that such representa- 
tions were and are true, and to induce a substantial portion of the 
purchasing public to purchase respondent’s product, because of such 
erroneous belief. 

Par. 8. The acts and practices of respondent, as herein alleged, are 
all to the prejudice and injury of the public and constitute deceptive 
acts and practices in commerce, within the intent and meaning of the 
Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon a 
motion, filed by counsel in support of the complaint, requesting that 
this case be closed without prejudice, no answer to such motion having 
been filed; and 

It appearing from the motion and from the record herein that the 
complaint charges the respondent with having falsely represented the 
value and effectiveness of his petroleum distillate product Actane as 
-a solution for mixing or blending with gasoline when gasoline is 
used as a motor fuel; and 

It further appearing: (1) That the respondent has now discontinued 
the use of all the advertising representations attacked in the complaint, 
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and (2) that the product Actane is no longer being advertised at all or 
sold as a solution to be added to gasoline, but solely as a preparation 
for use in tuning up motors; and 

The Commission having reason to believe that the use of the chal- 
lenged representations will not be resumed, and being of the opinion 
that in the circumstances the public interest does not require a continu- 
ation of this proceeding at this time: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed, without prejudice, however, to the right of the Commission to 
institute a new proceeding or to take such further or other action 
against the respondent at any time in the future as may be warranted 
by the then existing circumstances. 

Mr. Joseph Callaway for the Coramission. 


JosepH Levy Croraine Manuracrurtne Co., Inc., CRawForpD 
Cuorues, Inc., Josep Levy, Davin Levy, anp Franx SemenwurM. 
Complaint, January 6, 1944. Opinion and order, April 5, 1950. 
(Docket 5112.) 

Cuarcr: Advertising falsely or misleadingly as to business status, 
prices, composition, direct dealing, quality, source or origin and manu- 
facture or preparation of product; in connection with the sale of men’s 
suits and clothing. 

Compiaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, the 
Federal Trade Commission having reason to believe that Joseph Levy 
Clothing Manufacturing Co., Inc., a corporation, Crawford Clothes, 
Inc., a corporation, Joseph Levy, David Levy, and Frank Seidenwurm, 
individually and as officers and directors of said corporations, herein- 
after referred to as respondents, having violated the provisions of said 
act and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

ParacraPH 1. Respondent Joseph Levy Clothing Manufacturing 
Co., Inc., is a corporation organized and doing business under and by 
virtue of the laws of the State of New York with its principal office 
and place of business located at 34-02 Queens Boulevard, Long Island 
City, N. Y. Said corporation owns all of the stock in respondent cor- 
poration Crawford Clothes, Inc. 

Par. 2. Respondent Crawford Clothes, Inc., is a corporation or- 
ganized and existing under the laws of the State of New York with its 
principal place of business located at 34-02 Queens Boulevard, Long 
Island City, N. Y. Said respondent is a wholly owned subsidiary of 
respondent corporation Joseph Levy Clothing Manufacturing Co., 
Inc. Said respondent operates stores in the several States of the 
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United States and sells men’s suits and wearing apparel to the general 
public. 

Par. 3. Respondents Joseph Levy, David Levy, and Frank Seiden- 
wurm are respectively president, treasurer, and secretary and manage, 
direct, and control the business and affairs of respondent corporations, 
J Saoph Levy Clothing Manufacturing Co., Inc., and Crawford Clothes, 
Inc., with respect to the acts and pensiee hexoiiaeoes set forth. Said 
individuals have their principal place of business at 34-02 Queens 
Boulevard, Long Island City, N. Y. Respondent Joseph Levy owns 
all of the Boga! in respondent corporation Joseph Levy Clothing Manu- 
facturing Co., Inc. 

Par. 4. Reaporionts are now and for many years ie past have 
been engaged in the sale and distribution of men’s suits and clothing. 
Respondents now cause and have caused said products when sold to 
be transported from their principal place of business in Long Island 
City, N. Y., and their several stores in the State of New York and in 
the various States of the United States to purchasers thereof at their 
respective points of location in the various States of the United States 
other than the State of origin and in the District of Columbia. Re- 
spondents maintain and at all times mentioned herein have maintained 
a substantial course of trade in said products among and between the 
various States of the United States and in the District of Columbia. 

Par. 5. In the course and conduct of their business in connection 
with the offering for sale, sale, and distribution of their products in 
commerce and for the purpose of inducing the purchase thereof by 
the public, respondents have caused and now cause various false, 
misleading, and deceptive statements and representations descriptive 
of their merchandise and the prices thereof and of their business and 
business status to be broadcast by radio continuities and to be printed 
in newspapers, sales magazines, price lists, trade journals, advertising 
placards and on letterheads and other media which they distribute 
to prospective customers located in various States of the United States © 
and in the District of Columbia. Among and typical of such false 
and misleading statements and representations so made and circulated 
are pictorial representations of buildings upon which are super- 
imposed the words and name “Crawford Custom Made Clothes,” and 
other statements and representations as follows: 


There is no middleman—no extra profit to pay because you buy direct from 


the maker when you buy at Crawford. 
Crawford’s giant factory, for instance, is the most modern in the world and its 


outstanding efficiency means more savings for you. 
At Crawford’s you get more—much more—for your money. There’s no middle- 
man—no extra profit to pay because you buy direct from the maker when you 


buy at Crawford. 
You can get luxurious gabardines, smart flannels, tweeds and shetlands at 


Crawford—for only $19.95. 
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Crawford manufactures * * * and sells direct to the consumer eliminating 
the middleman’s profit. 

Mollison’s 100% pure silk * * * Genuine all-wool Gera gabardines * * 

The same genuine Gera white gabardine and botany white flannels, selling 
elsewhere at $40 to $50, here on sale at Crawford for only $21. 

100% Pure Worsted “Botany” flannels; “Botany” on flannels means the same 
as “Sterling” on silver. 

Tweeds from Scotland. 

Crawford Custom quality Clothes * * * are made by master tailors. 

Genuine Fleece * * * Overcoat * * *._ Tailored * * * iJight 
weight * —* * guits. $12.50, $18.75, $19.95, $22.50. 

All Crawford fabrics are 100% all wool * * * Smart flannels, tweeds and 
Shetlands at Crawford for only $19.95. 

Crawford clothes are sold exclusively at Crawford’s own stores so you buy: 
direct from the maker at Crawford. é ; 

Now you can buy custom quality clothing at Crawford’s popular prices. 

Crawford’s giant new factory No.4 * * -* has introduced complete manu- 
facturing control. 

We've hand-picked and set aside the cream of higher priced fabrics to better 
acquaint you with Crawford clothes. 

King’s Cliffe imported suitings. Color effects found only in British and Scotch 
fabrics. 

Crawford clothes * * * topcoats, spring suits, $40.00 values for $18.95. 


* 


Par. 6. Through the use of the aforesaid statements and represen- 
tations, and other statements and representations similar thereto not 
set out herein, made by respondents, all of which purport to be de- 
scriptive of respondent’s business and business status and the prices of 
respondents’ said merchandise, respondents represent directly and 
indirectly that respondent Crawford Clothes, Inc., is a manufacturer 
or tailer and handmakes or tailors all of the suits and clothing sold 
by respondents in factories or plants owned, controlled, and operated 
by respondent Crawford Clothes, Inc., that purchasers buying mer- 
chandise from respondent Crawford Stores, buy direct from the 
makers and save the profit of the middleman and get more for their 
money ; that the respondents’ suits and clothing are made of 100 per- 
cent pure silk or 100 percent all-wool fabrics imported from Scotland 
and England or the British Isles and that their garments are custom 
quality hand tailored and made by master tailors. 

Par. 7. In truth and in fact, the foregoing statements and repre- 
sentations are false, deceptive, and misleading, Respondent Crawford 
Clothes, Inc., does not manufacture, make, or tailor the suits and 
clothing sold by respondents and does not own and control or operate 
a factory or plant where said clothing is made. Said merchandise is 
not sold and shipped directly from the factory at prices that save the 
purchasers thereof the profit of the middleman, or in any wise elim- 
inate the middleman. Said garments are not hand-made by master 
tailors and are not made of 100 percent pure silk or 100 percent all 
wool and are not made from fabrics imported from Scotland or Eng- 
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land and are not custom made or tailor made. Said suits and clothing 
offered for sale and sold by respondents at prices ranging from 
$15.50 to $22.50 are factory made and are made from low-grade fab- 
rics, and are not comparable to suits and clothing ordinarily and 
usually sold by the trade in the normal and usual course of business — 
at prices ranging from $40 up. 

Par.8. The respondents’ said statements and representations, made 
, in the manner aforesaid, are false, deceptive, and misleading and have 
had and now have the capacity and tendency to and do deceive mem- 
bers of the purchasing public into the erroneous and mistaken belief 
that all of respondents’ said statements and representations are true. 

A great number of the purchasing public believe that suits and 
clothing can be purchased directly from manufacturers at lower 
prices than from retail dealers; that custom made means tailor made; 
that custom made or tailor made clothes are made by hand from 
higher grade fabrics than manufactured or factory made clothes; 
that fabrics imported from Scotland and England are made from 
stronger and more durable fiber and are of a better grade and quality 
and are more durable and wear better than domestic fabrics. As a 
_ result of the erroneous and mistaken belief induced by respondents’ 
statements and representations as herein alleged, substantial numbers 
of the purchasing public have been induced to purchase and have pur- 
chased substantial quantities of respondents’ said suits and clothing 
under the mistaken and erroneous belief that they were buying high- 
grade quality suits and clothing made from fabrics imported from 
Scotland or England directly from the manufacturer, tailor or maker 
at an effective saving. 

Par. 9. The aforesaid acts and practices of the respondents as 
herein alleged are all to the injury and prejudice of the public and 
of respondents’ competitors and constitute unfair methods of competi- 
tion in commerce and unfair’ and receptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Opinion oF ComMISSIONER Mrap—CoNctrRED IN BY COMMISSIONERS, 
Mason, Ayres, AND CarsON 


The respondents in this proceeding are engaged in the interstate sale 
and distribution of men’s suits and other clothing. 'The complaint, 
issued January 6, 1944, charged said respondents with having falsely 
represented (1) that Crawford Clothes, Inc., is the manufacturer of 
such suits and other clothing; (2) that by selling direct to consumers 
the respondents save purchasers the profit of a middleman; (3) that 
the respondents’ suits and other clothing are made of 100 percent 
wool fabrics imported from Scotland and England or the British 
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Isles; and (4) that their garments are tailored by hand for individual 
customers. 

The case was fully tried and was presented to the Commission for 
disposition upon a complete record of testimony and other evidence, 
the trial examiner’s recommended decision and exceptions thereto, 
written briefs and oral argument. 

The charge that the respondents have falsely represented Crawford 
Clothes, Inc., to be the manufacturer of the garments it sells was pred- 
icated upon.a state of facts which existed prior to 1940. The situa- 
tion then was that respondent Joseph Levy Clothing Manufacturing 
Co., Inc., purchased from various mills fabrics for men’s suits and 
other clothing. This respondent then shrank, allocated by styles, cut 
and trimmed such fabrics at its own place of business, and thereafter 
had the cloth finished into suits and other garments by outside “con- 
tractors,” most of whom worked exclusively for Levy and were super- 
vised and controlled to a greater or lesser extent by Levy. The 
finished suits and other garments were subsequently sold to ultimate 
purchasers through retail stores operated by respondent Crawford 
Clothes, Inc., all of the stock of which was owned by respondent 
Joseph Levy Clothing Manufacturing Co., Inc. The individual re- . 
spondent, Joseph Levy, was in turn the owner of all of the stock of 
Joseph Levy Clothing Manufacturing Co., Inc., and he was president 
of that corporation. 

In 1940, respondent Joseph Levy Clothing Manufacturing Co., Inc., 
built for its own use in Long Island City, N. Y., a large clothing 
factory, and there is no question but that after the above date this 
company did in fact manufacture the garments sold by the subsidiary 
corporation Crawford Clothes, Inc. Moreover, on June 1, 1946, the 
parent corporation and the subsidiary corporation were consolidated 
into a single successor corporation, Crawford Clothes, Inc., and the 
record is undisputed that since that time the suits and other garments 
sold by Crawford Clothes, Inc., have been manufactured by that cor- 
poration in its own factory. 

As shown by the foregoing summary of facts, the situation on the 
basis of which the complaint alleged that the respondents falsely rep- 
resented Crawford Clothes, Inc., to be the manufacturer of the clothes 
it sells has completely changed. The question whether or not before 
1940 this respondent was entitled to refer to itself as a manufacturer 
is now moot. The purpose of the proceeding is to protect the public 
against future misrepresentations. The improbability of any future 
use of the challenged representations in the same setting as that here- 
tofore existing renders further consideration of this question wholly 
unnecessary. : 

The second question raised by the pleadings is whether or not the 
respondents have falsely represented that they save purchasers of 


DISMISSALS——JOSEPH LEVY CLOTHING MFG. CO.—OPINION 1157 


their garments the profit of a middleman. As it relates to this ques- 

tion, the evidence indicates that the retail sale price of the respondents’ 

_ garments includes only one profit, which covers both the manufacture 
and sale of the clothing. Counsel in support of the complaint argues, 
and correctly, that this is not necessarily conclusive, since a single 
profit may, in fact, result in a price to the ultimate purchaser which is 
as high or even higher than a price including separate profits for the 
manufacturer and the retailer. There is evidence in the record, how- 
ever, that because of the large volume of fabrics purchased by the re- 
spondents at one time they were able to and did purchase direct from 
the mills at lower prices than many other clothing producers; and the 
record contains considerable testimony to the effect that during the 
period 1938-41 clothes of a grade and quality substantially similar 
to the grade and quality of the suits sold by the respondents retailed 
at prices higher than the retail prices charged by respondents. On 
the basis of this evidence, the Commission is of the opinion that 
the allegations of the complaint concerning the falsity of the respon- 
dents’ representation that they save customers the middleman’s profit 
have not been sustained by a greater weight of the evidence. 

The charge that the respondents falsely represented their garments 
to have been made of 100 percent wool imported from Scotland and 
England or the British Isles has also not been established. The great- 
er weight of the evidence is that suits or garments produced and sold 
by the respondents, and represented by them to have been 100 percent 
wool, were such in fact. The evidence further shows that in the years 
1937 and 1938, when the respondents advertised and represented that 
certain of their suits were made of imported fabrics, this was actually 
the case. 

Certain evidence was also received bearing on the questions whether 
the garments advertised as “Shetlands” were made of the wool of 
sheep grown on the Shetland Islands or on the nearby mainland of 

‘Scotland, and whether garments advertised as “100 percent fleece” 
were or were not 100 percent wool. Neither of these questions, how- 
ever was properly put in issue by the complaint. ‘The Commission has 
accordingly disregarded all of the evidence in the record with respect 
to these subjects. 

The remaining question in the case is whether or not the respondents 
represented, contrary to the fact, that their suits were specially tailored 
by them for each individual purchaser. The evidence does disclose 
that to a substantial number of persons purchasing clothing the word 
“custom” in an advertisement is of some significance. The record does 
not show that the respondents at any time made use of the expressions 
“custom-made” or “custom tailored,” but only the term “custom-qual- 
ity.” On the basis of this record the Commission is not in a position to 
conclude that these terms are all equivalent in meaning. It is noted 
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that respondents discontinued using the term “custom-quality” in 
1943. The attorney for respondents stated on the record that respon- 
dents have no intention of resuming the use of the term in the future. 
Under such circumstances, the Commission is of the opinion that it is 
unnecessary in the public interest to consider further the use of said 
term at this time. 

For the foregoing reasons, the complaint in this proceeding will be 
dismissed. 

Order dismissing complaint and disposing of exceptions to trial 
examiner’s recommended decision, follows: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 
thereto, testimony and other evidence in support of and in opposition 
to the allegations of the complaint introduced before a trial examiner 
of the Commission theretofore duly designated by it, the trial exam- 
iner’s recommended decision and exceptions thereto, and briefs and 
oral argument of counsel; and 

The Commission, for the reasons set forth in the accompanying 
opinion, having reached the conclusion that the allegations of the 
complaint have not been sustained by the greater weight of the 
evidence: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed. 

It is further ordered, For the reasons set forth in the aforesaid 
opinion, that the respondents’ exceptions to the trial examiner’s 
recommended decision be, and they hereby are, sustained, and that 
the exceptions to said recommended decision filed by counsel in sup- 
port of the complaint be, and they hereby are, denied. 

Before Mr. Arthur F. Thomas and Mr. Randolph Preston, trial 
examiners. 

Mr. Carrel F. Rhodes and Mr. DeWitt T. Puckett for the Com- 
mission. 

Mr. Hyman Fried and Mr. A. I. Goldstein, of New York City for 
respondents. ; 


Wes Distrrieurine Co., Inc., Wmi1am E. Brapitey anp M. Epwry 
Wau. Complaint, December 6, 1948. Order, June 5, 1950. 
(Docket 5625.) 

Charge: Advertising falsely or misleadingly as to qualities of 
product, and professional indorsement; in connection with the sale 
of a preparation, Pyrozide Tooth Powder, used as a dentifrice. 

Comrnaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission having reason to believe that Web 
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Distributing Co., Inc., a corporation, and William E. Bradley and 
M. Edwin Wahl, individually and as officers of Web Distributing Co., 
Inc., have violated the provisions of said act and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrapy 1. Respondent, Web Distributing Co., Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of New Jersey with its principal office and place 
of business located in Convent, N. J. Its post office address is box 14. 
Respondents William E. Bradley and M. Edwin Wahl are president 
and treasurer, respectively, of corporate respondent. These indi- 
viduals as officers of corporate respondent, formulate, direct, and con- 
trol the acts, practices, and policies of said corporation. The address 
of the individual respondents is the same as that of corporate 
respondent. 

Par. 2. Respondents are now and for several years last past have 
been engaged in the business of selling and distributing a cosmetic — 
and drug preparation as “cosmetic” and “drug” are defined in the 
Federal Trade Comm-sion Act. 

The designation used by respondents for said preparation and the 
formula thereof are as follows: 


Designation. Pyrozide Tooth Powder. 


Formula: Percent 
Brecipitated Galetum’ Carboriateyli2 ls U4 238 be ae De. oe 84.3 
Magnesium Carbonate; Powdered 222-34. nat Ce 2.0 
Sodium Borate. Powdered 2 0k Salen te Se ee SS ae 5.0 
FERAL y UE OW OCKCU 52— 52) Sat Tie) pe easy See Tete) ree 3.0 
Od Rte OM CEL CU suet na By cererye Ore eigen or eee ee ee eee ee 3. 0 
JS SIE CT kee & AaB E BIS TE SEES Cody GEE hee eee UN A ee ee Ee 2.8 
OlsotSassatragy imine? sans Feil) sr reer ret gts LY 5 
Oil of Peppermint. £5702 tee. gh ee See 3 
Oyieciis bs tr Glaewe ee epee ep eg ets TE PO ee en ee Ata) 


The respondents cause their said preparation when sold to be trans- 
ported from their aforesaid place of business in the State of New 
Jersey to the purchasers thereof located in the various other States 
of the United States and in the District of Columbia. Respondents 
maintain a course of trade in said preparation in commerce, between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of their business, respondents, 
subsequent to March 21, 1938, have disseminated and caused the dis- 
semination of certain advertisements concerning their said product 
by the United States mails and by various means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act includ- 
ing but not limited to advertisements inserted in the Plain Dealer, 
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Cleveland, Ohio, issue of January 21, 1947; the Times, Los Angeles, 
Calif., issue of December 8, 1946, and the Post-Gazette, Pittsburgh, 
Pa., issue of January 21, 1947; and respondents have disseminated and 
caused the dissemination of advertisements concerning said product by 
various means, including, but not limited to, the advertisements re- 
ferred to above, for the purpose of inducing and which were likely 
to induce, directly or indirectly, the purchase of said preparation in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. 

Par. 4. Among the statements and representations contained in the 
said advertisements disseminated as aforesaid are the following: 


DO YOUR GUMS BLEED? 

Pyorrhea or trench mouth may be indicated. 

PYROZIDE TOOTH POWDER is scientifically prepared for home co-operation 
with your dentist. The effectiveness of PYROZIDH has been universally known 
to the dental profession for almost half a century. Use PYROZIDE TOOTH 
POWDER twice daily for its hygienic and cleansing effect. At all druggists. 
PYROZIDE TOOTH POWDER MEDICATED. 

PYROZIDHE TOOTH POWDER is not a mere tasty polish. It is a medicinal 
prophylaxis and free from all grit. Recommended by many dentists throughout 
the world for almost half a century for home cooperation. 

SENSITIVE SORE GUMS? 

Pyorrhea or trench mouth may be indicated. PYROZIDH TOOTH POWDER 
is scientifically prepared for home co-operation with your dentist. The effective- 
ness of PYROZIDE has been universally known to the dentist profession for 
almost half a century. Use PYROZIDE TOOTH POWDER twice daily for its 
hygienic and cleansing effect. At all druggists. PYROZIDE TOOTH POWDER 

MEDICATED, 

Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth and others similar 
thereto, not specifically set out herein, respondents have represented, 
directly and by implication that their preparation, Pyrozide Tooth 
Powder, used as a dentifrice, is a medicinal prophylaxis and is a 
preventive of and constitutes a competent and effective treatment for 
and will cure diseases and unhealthy conditions of the oral tissues 
and particularly pyorrhea, trench mouth, and sore, sensitive, and 
bleeding gums and that said preparation is recommended by the 
dental profession. 

Par. 6. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact, said preparation is not 
a medicinal prophylaxis and when used as a dentifrice, or in any 
other manner, will not act as a preventive of and does not constitute 
a competent and effective treatment or cure for diseases or unhealthy 
conditions of the oral tissues including pyorrhea, trench mouth, and 
sore, sensitive, or bleeding gums. While some dentists may have 
recommended this preparation, the number thereof, in comparison 
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to the total engaged in the dental profession, is not sufficient to justify 
the representation that the dental profession, as a whole, recommends 
the preparation. 

Par. 7. The use by the respondents of the aforesaid false advertise- 
ments has had the tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that the statements and representations contained 
therein, and hereinabove enumerated, were true, and into the purchase 
of substantial quantities of said preparation by reason of such mistaken 
belief. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

This matter having come on to be heard before the Commission 
upon the motion filed on November 30, 1949, by counsel supporting 
the complaint requesting that this proceeding be closed without prej- 
udice to the right of the Commission to reopen the proceeding if and 
when warranted by the facts, in which request counsel for respondent 
has joined ; and 

The complaint herein, issued on December 6, 1948, having charged 
that respondents have engaged in unfair and deceptive acts and prac- 
tices in connection with the sale and distribution of Pyrozide Tooth 
Powder through the dissemination of advertisements which are alleged 
to be false for the reason, among other things, that they misrepresent 
product efficacy; and it appearing from said motion and from an 
‘affidavit executed by respondent William E, Bradley that the contract 
under which the respondents engaged in the distribution of such 
dentifrice was terminated by the manufacturer on August 25, 1948, 
which date is prior to the institution of this proceeding, and that the 
business of the corporate respondent and the advertising to which 
the charges of the complaint relate have been discontinued by re- 
spondents; and ; 

The circumstances being such that there is adequate reason to 
believe that the use of the practices which are alleged in the complaint 
to be unlawful will not be resumed and the Commission being of the 
opinion, therefore, that the public interest does not require further 
corrective action in this matter at this time: ' 

It is ordered, That the complaint herein be, and the same hereby 
is, dismissed without prejudice to the right of the Commission to 
institute a new proceeding against respondents or to take such further 
or other action in the future as may be warranted by the then existing 


circumstances. 
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Mr. DeWitt 7. Puckett for the Commission. 
Osborne, Cornish & Scheck, of Newark, N. J., for respondents. 


Ext F., Cotpy Done Busrnzss as Ex1 Corzy Co. Complaint, October 
6, 1944. Order, June 13, 1950. (Docket 5232.) 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to nature of product; in connection with the mining and 
sale of commercial peat to wholesalers and retailers for resale, and 
directly to those engaged in agriculture, such as nurserymen, florists, 
farmers, and poultrymen. 

ComepLaInt: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Eli F. Colby, 
hereinafter referred to as respondent, has violated the provisions of 
the said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

ParacrarH 1, Respondent, Eli F. Colby, is an individual doing 
business under the trade name, Eli Colby Co., with its principal office 
and place of business located at Hanlontown, Tees 

Par. 2. Said respondent 1 is now and for more than 1 year last past, 
has been, engaged in the mining and in the sale and distribution of 
commercial peat to wholesalers and retailers for resale, and directly to 
those engaged in the agricultural industry, such as nurserymen, florists, 
farmers, and poultrymen located at points in the various States of tha 
United States and in the District of Columbia. 

Respondent causes and has caused said product, when sold, to be 
transported from his place of business at Hanlontown, Towa, to the 
purchasers thereof at their respective points of location in various 
States of the United States and in the District of Columbia. 

There is now, and has been for more than 1 year last past, a course 
or trade by respondent in said commercial peat in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of his business as described in 
paragraph 2 hereof, and for the purpose of inducing the purchase of 
his product, respondent has falsely represented by various means, such 
as advertisements in pamphlets, newspapers, and trade publications 
circulated among members of the public and by means of labels on 
boxes and bags in which his said product is shipped to the purchasing 
public that the commercial peat sold and distributed by him is “Peat 
Moss.” The following are typical of the representations concerning 
said peat: 


Minnesota Peat Moss. 
From the high bog northwest of Bemidji, Minnesota * * * comes this 
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perfect peat moss. With natural ideal climatic conditions the pure sphagnum 
mosses have grown year after year for the past thousand and more years to 
form this valuable vein. * * * Northern Light Brand peat moss is a true 
peat moss with a true quality peat color * * *, 


Par. 4. There are two general classes of peat: (1) moss peat and 
(2) reed, sedge, and hypnum peats. There is a pronounced difference 
in the characteristics, physical properties, and chemical composition 
of these two types of peat. Moss peat is formed predominantly by 
the small stems and the leaves of various species of sphagnum moss; 
_ and possesses a high capacity for absorbing water, a high degree of 
acidity, and a very low ash content. It also possesses germicidal 
properties. Reed, sedge, and hypnum peats have a relatively low 
capacity for water absorption, a lower degree of acidity, and a high 
ash content. They are lacking in germicidal properties and in fact 
have a tendency under certain conditions to harbor ihsects and micro- 
organisms. 

There is a marked difference also in the uses which can be made of 
the two types of peat. Moss peat is the only type of peat which can 
be used satisfactorily for stable bedding and as litter for poultry. 
Due to its high degree of acidity and its germicidal properties, it is 
the only type which can be used for surgical dressings. In the ship- 
ping or storing of such articles as vegetables, fruits, bulbs, and 
seedlings moss peat is preferable because of its germicidal charac- 
teristics. Moss peat is also preferable as a mulch and as a soil condi- 
tioner because of its high absorptive capacity and high acidity. 

Par. 5. Respondent’s product, designated, described, and repre- 
sented as “peat moss,” is a peat derived from a species of hypnum. It 
has a relatively low water absorbing capacity, varies in reaction from 
acid to alkaline, and may contain injurious soluble salts. Such 
variety of peat becomes brittle and powdery when dry and cannot be 
successfully employed for many of the uses for which moss peat is 
accepted. 

Par. 6. Respondent, by using the words “Peat Moss” in describing 
and identifying his product, falsely represents, directly and by im- 
plication, that said product is “Moss Peat” and that it possesses all the 
beneficial qualities and characteristics of moss peat as heretofore set 
forth and described. 

Par. 7. Use by the respondent of the false and deceptive and mis- 
leading designation and description of his product, designated as 
aforesaid, has had and now has the tendency and capacity to, and does, 
mislead and deceive a substantial portion of the purchasing public in 
the erroneous and mistaken belief that respondent’s product is “Moss 
Peat” and that said product possesses all of the qualities and character- 
istics of “Moss Peat” and causes and has caused a substantial portion 
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of the purchasing public, because of such erroneous and mistaken 
belief, to purchase substantial quantities of respondent’s product. 

Par. 8. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

This matter came on to be heard in regular course upon motion filed 
March 14, 1950, by counsel supporting the complaint to close the case 
without prejudice, assented to by counsel for respondent and approved 
by Daniel J. Murphy, Chief of the Division of Deceptive Practice 
Trials. 

It appears from said motion and from the record as a whole that all 
of the practices charged in the complaint as being in violation of the 
Federal Trade Commission Act were discontinued by respondent upon 
its acceptance of Trade Practice Rules for the Peat Industry, approved 
January 13, 1950, and that respondent has now furnished the Com- 
mission with evidence of its compliance with said rules and of its in- 
tention to continue to comply therewith. 

The Commission being of the opinion that in the circumstances here 
the public interest does not require further proceedings in this matter 
at this time: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to take such 
other or further action as future facts may warrant. 

Before Mr. Webster Ballinger, trial examiner. 

Mr. R. A. McOuat and Mr. Morton Nesmith for the Commission. 

Blythe, Markley, Rule & Cerney, of Mason City, Iowa, for 
respondent. 


Tra Bureav, Inc., anp Wittram Esty & Co. Complaint, October _ 
29,1948. Order, June 15,1950. (Docket 5071.) 

Charge: Advertising falsely or misleadingly as to qualities of prod- 
uct ; in connection with the sale of tea. 

Comrtaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Tea 
Bureau, Inc., a corporation, and William Esty & Co., Inc., a corpora- 
tion, hereinafter referred to as respondents, have violated the provi- 
sions of said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrapu 1. Respondents Tea Bureau, Inc., and William Ksty & 
Co., Inc., are corporations organized under the laws of the State of 
New York, with offices and principal place of business located respec- 
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tively at 500 Fifth Avenue and 100 East Forty-second Street, city and 
State of New York. 

Respondent Tea Bureau, Inc., is controlled by the International 
Tea Market Expansion Board, Ltd., a corporation organized under 
the laws of England and sponsored by the tea growers of British 
India, Ceylon, Sumatra, and Java. The business of said respondent 
is to Increase the consumption in the United States of tea grown in 
India, Ceylon, Java, and Sumatra. William Esty & Co., Inc. is 
in the business of conducting an advertising agency, has been the 
advertising agent for Tea Bureau, Inc., and has particpated in the 
preparation and dissemination of the advertising matter to which 
reference is made herein, 

Par. 2. Tea is an article used for drink by man. 

Par. 8. In the course and conduct of their aforesaid businesses, 
respondents have disseminated and caused the dissemination of false 
advertisements concerning tea by the United States mails, and by 
various other means in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act; and respondents have also disseminated 
and caused the dissemination of false advertisements by various means 
for the purpose of inducing, and which were likely to induce, directly 
or indirectly, the purchase of tea in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. Among, and typical 
of, the false, misleading, and deceptive statements and representations 
contained in said false advertisements, disseminated and caused to be 
disseminated as aforesaid by the United States mails, by advertise- 
ments in newspapers and periodicals, by radio continuities, and by 
circulars, leaflets, pamphlets, and other advertising literature, are the 
following: 

My husband is always so tired and nervous—snaps at us all. Is there anything 
I can do * * * ? What is his usual beverage? Have him change to tea, 
it is so healthful * * * You can have two cups or all you want, but stick 


to tea only and see if that tired, nervous feeling doesn’t go away * * * It’s 
so nice to have Mark around now. He’s so full of fun and pep! Tea sure made 
a big change in this home. 

Tea helps you work better, think faster. 

Enjoy tea freely—Tea lets you sleep. 

Vitalizing. 

It’s a mighty good tonic. 

Figure skating burns up energy, but tea peps me up. It’s easy to digest— 


never makes me feel nervous or wakeful. 
x * * Teg * * * it’s grand for an athlete—peps youup. * * * Tea 


makes me more alert during study period, yet I can sleep perfectly after drink- 


ing all the tea I want. 

Harry’s Hard Winter Over at Last. Mrs. H found a grand “spring toneup, 
* * *” Harry is all run down, * * * Why don’t you start serving tea to 
Harry? Tea peps a person up—it’s very good for you this time of year. Tea 
is always good for you * * *. 

Never leaves me feeling nervous or dopey. 
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purchase of respondent’s radio receiving sets, radio tubes and like 
products, offered for sale and sold by it, the respondent has circulated 
and has caused dealers in its products to circulate among prospective 
purchasers throughout the United States, by mail and otherwise, 
advertisements in newspapers and magazines and by means of adver- 
tising folders, price lists, pamphlets, circulars, letters, and other liter- 
ature, many statements and representations concerning its said radio 
receiving sets. By said means respondent has made and has caused 
dealers to make false and misleading statements and representations 
in describing said radio receiving sets and their power and capacity 
for reception, the number of active functioning tubes in said radio 
sets and the prices of said sets. Among such statements and repre- 
sentations so made and circulated by respondent and its dealers under 
its direction are the following: 


Famous Make, 12 Tube, 3 Band, AC * * 
* * * 
Model 1012—List Price $89.95 
YOUR COST HACH SPECIAL 2202S eS Se ee eee $39.95. 
Famous Make HOWARD Model 718 
12 TUBE, 3 BAND AC De Luxe 1941 All-Walnut Console 
Just Look at these Outstanding FEATURES! 
* & ¢@ 


A GREAT BUY AT THE REGULAR PRICH! A TREMENDOUS BAR- 
GAIN AT OUR SPECIAL PURCHASE SALE PRICE! 
* * * 

Original $129.00 List Value! * * * $51.88 Complete. 
CHALLENGERS—Orioles New 1940 Super Value Sets! 
Quality—Beauty—Performance, Surpassing Anything in Their Price Range! 
8 TUBE * * 


ie 48 ee 
Model 3W-200 List $34.95 
YOUR COST, HACH-__-_-___- $22.95. 
TROUBADOR Model LORAYNE 
eee 


Seven latest type tubes—nine tube performance 
6 Station Feather touch Push Button * * * 
Connections for television, phonograph and 
microphone. * * * 


Model FARGO 
6 full working tubes— * * #* 
Combination television, phonograph and microphone 
inlugs: fy. 
ORIOLE 7 TUBE AC-DC (Including Ballast) 


oe ke 

WALNUT MODEL W3-102 hh Rie er a re Deer een $17. 95 

YOUR COST ACH SPIROUAD So eaten oka eee eee $10. 95 
IVORY MODEL W3-100 DSRS Lee eee ae $19. 95 


YOUR COST WACH SPHCIAL. 222 oe ee ee ee $11. 45 
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Model Description eon oe Pigs 
FAIR 7-Tube AC-DC Superhet. (incl. pete Walnut $17.95 $9. 45 
last). Wired for television. Plastic 
FARGO Ivory 18. 95 9. 95 

Plastic 

GALA 7-Tube AC-DC Superhet. (incl. bal- | Wood 24. 95 12. 95 
last), wired for television. 

JEWEL  8-Tube AC-DC Super. Wired for Wood 34.95 16.95 
television * 

KEN 6-Tube AC-DC Superhet. (incl. bal- Console’ 29. 95 14, 97 
last) * * Sensational leader. 

LINDY 7-Tube AC-DC Superhet. Ginel. bal- Lobby 42. 95 20. 97 
last), wired for television * *. Console 


The aforesaid statements and representations, together with similar 
statements and representations not herein set out, purport to be de- 
scriptive of respondent’s said radio receiving sets, the necessary num- 
ber of functioning tubes and television attachment with which they are 
equipped, and the prices thereof, and serve as representations on the 
part of respondent to members of the purchasing public and to dealers 
that said radio receiving sets are equipped some with 6, some with 7, 
some with 8 and some with 12 active, fully functioning tubes and are 
wired or equipped for television, and the prices represented as “list 
prices” are the regular retail prices, and that the prices stated as “net 
cost” prices are special reduced prices for said sets. 

A substantial number of the purchasing public believe that radio 
means the reception and transmission of sound waves and their audible 
reproduction and believe that the greater the number of actual fully 
functioning tubes in the radio receiving set the better the performance 
and the greater its power for detecting, amplifying and receiving sound 
waves, and believe that television means the reception and transmission 
of picture signals and their visual reproduction, and a substantial num- 
ber of the purchasing public buy respondent’s said radio receiving sets 
under such beliefs. 

Par. 4. In truth and in fact the foregoing statements and representa- 
tions made by the respondent are false, deceptive and misleading. 
Respondent’s aforesaid radio receiving sets are not equipped with 6, 
7, 8 or 12 active, necessary, fully functioning tubes, respectively, 
but have installed therein one or two or more ballast, nonfunctioning 
or tuning beacon tubes or rectifying tubes. Such ballast or tuning 
beacon tubes or rectifier tubes, devices, and accessories do not serve as 
detecting, ampifying or oscillating tubes and do not perform any recog- 
nized, customary function of radio tubes in the detection, amplifica- 
Lion, and reception of radio signals. Respondent’s said radio receiving 
sels are not wired or equipped for television and are not capable of 
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It is ordered, That the complaint herein be and the same hereby is, 
dismissed without prejudice to the right of the Commission to insti- 
tute a new proceeding against respondents or to take such further or. . 
other action in the future as may be warranted by the then existing 
circumstances. 

Mr. Randolph W. Branch for the Commission. 

_ Davies, Richberg, Beebe, Busick & Richardson, of Washington, 
D. C., for respondents. 


Grorota Peat Moss Co., Inc. Complaint, October 19,1944. Order, 
June 15, 1950. (Docket 5238.) 

Charge: Assuming or using misleading trade or corporate name, 
advertising falsely or misleadingly, and misbranding or mislabeling 
as to nature of product; in connection with the mining and sale of 
commercial peat to wholesalers and retailers for resale, and directly 
to those engaged in agriculture, such as nurserymen, florists, farmers, 
and poultrymen. 

Comrtaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by the said 
act, the Federal Trade Commission, having reason to believe that 
Georgia Peat Moss Co., Inc., a corporation, hereinafter referred to 
as respondent, has violated the provisions of the said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracraru 1. Respondent Georgia Peat Moss Co., Inc., is a cor- 
poration organized under and by virtue of the laws of the State of 
Georgia with its principal office and place of business located at Lake 
Park, Ga. 

Par. 2. Said respondent is now and for more than 1 year last past, 
has been engaged in the mining and in the sale and distribution of 
commercial peat to wholesalers and retailers for resale, and directly 
to those engaged in the agricultural industry, such as nurserymen, 
florists, farmers, and poultrymen located at points in the various 
States of the United States and in the District of Columbia. 

Respondent causes and has caused said product, when sold, to be 
transported from its place of business at Lake Park, Ga., to the pur- 
chasers thereof at their respective points of location in various States 
of the United States and in the District of Columbia. 

There is now, and has been for more than 1 year last past, a course 
of trade by respondent in said commercial peat in commerce between 
and among the various States of the United States and in the Dis- 
trict of Corinibe 

Par. 3. In the course and catiadtuse of its business as described in 
paragraph 2 hereof, and for the purpose of inducing the purchase 
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of its product, respondent has falsely represented, by the use of the 
words “Peat Moss” in connection with and as part of its corporate 
name and by various other means, such as advertisements in pam- 
phlets, newspapers, and trade publications circulated among members 
of the public and by means of labels on boxes and bags in which its said 
product is shipped to the purchasing public, and on its letterheads 
that the commercial peat sold and distributed by it is “Peat Moss.” 

Par. 4. There are two general classes of peat: (1) moss peat and 
(2) reed, sedge, and hypnum peats. There is a pronounced difference 
in the characteristics, physical properties, and chemical composition 
of these two types of peat. Moss peat is formed predominantly by 
the small stems and the leaves of various species of sphagnum moss; 
and possesses a high capacity for absorbing water, a high degree of 
acidity, and a very low ash content. It also possesses germicidal 
properties. Reed, sedge, and hypnum peats have a relatively low 
capacity for water absorption, a lower degree of acidity, and a high 
ash content. They are lacking in germicidal properties and, in fact, 
have a tendency under certain conditions to harbor insects and micro- 
organisms, 

There is a marked difference also in the uses which can be made of 
the two types of peat. Moss peat is the only type of peat which can 
be used satisfactorily for stable bedding and as litter for poultry. 
Due to its high degree of acidity and its germicidal properties, it is 
the only type which can be used for surgical dressings. In the shipping 
or storing of such articles as vegetables, fruits, bulbs, and seedlings, 
moss peat is preferable because of its germicidal characteristics. Moss 
peat is also preferable as a mulch and as a soil conditioner because of 
its high absorptive capacity and high acidity. 

Par. 5. Respondent’s product, designated, described, and repre- 
sented as “Peat Moss” is a peat derived from various sedges and is 
properly identified as “Sedge Peat.” It has a relatively low water 
absorbing capacity, varies in reaction from acid to alkaline and may 
contain injurious soluble salts. Such variety of peat becomes brittle 
and powdery when dry and cannot be successfully employed for many 
of the uses for which moss peat is accepted. 

Par. 6. Respondent, by using the words “Peat Moss” in its corpo- 
rate name and in describing and identifying its product, Falealy repre- 
sents, directly and by implication, that said product is “moss peat” 
and that it possesses all the beneficial qualities and characteristics of 
moss peat as heretofore set forth and described. 

Par. 7. Use by the respondent of the false and deceptive and mis- 
leading words “Peat Moss” in its corporate name and in designating 
and describing its product, as aforesaid, has had and now has the 
tendency and capacity to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
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belief that respondent’s product is “moss peat” and that said product 
possesses all of the qualities and characteristics of “moss peat” and 
causes and has caused a substantial portion of the purchasing public, 
because of such erroneous and mistaken belief, to purchase substantial 
quantities of respondent’s product. 

Par. 8. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

This matter came on to be heard in regular course upon motion filed 
April 4, 1950, by counsel supporting the complaint to dismiss the com- 
plaint without prejudice, assented to by counsel for: respondent and 
approved by Daniel J. Murphy, Chief of the Division of Deceptive 
Practice Trials. 

It appears from said motion and upon the record as a whole that 
all] of the practices charged in the complaint as being in violation of 
the Federal Trade Commission Act were discontinued by respondent 
upon its acceptance of Trade Practice Rules for the Peat Industry, 
approved January 13, 1950, and that respondent has now furnished 
the Commission with evidence of its compliance with said rules and 
of its intention to continue to comply therewith. 

The Commission being of the opinion that in the circumstances 
here the public interest does not require further proceedings in this 
matter at this time: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to take such 
other or further action as future facts may warrant. F 

Before Mr. Webster Ballinger, trial examiner. 

Mr. hk. A. McOuat and Mr. R. P. Bellinger for the Commission. 

Bingham, Collins, Porter & Kistler, of Washington, D. C., and Mr. 
James M. Aungst, of Canton, Ohio, for respondent. 


Crnanrse Corp. or America. Complaint, September 26, 1944. 
Order, June 21,1950. (Docket 5226.) 

Charge: Discriminating in favor of certain customers, namely, cer- 
tain garment or dress manufacturers and some of their retailer cus- 
tomers, on the basis of “prestige,” by secretly paying and agreeing to 
pay LHe certain sums of money as compensation for and in corisider 
ation of advertising and promotional services furnished by them in 
connection with the sale and caer for resale of cellulose acetate 
rayon fabrics converted into women’s dresses and women’s wearing 
apparel under the registered trade mark “celanese,” while resisting 
the extension of such allowances to some purchasers of such fabrids 
and dresses and apparel even though willing to give advertising and 
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promotional services to respondent, as not prestige customers, in 
violation of subsection (d) of section 2 of the Clayton Act as amended ; 
and discriminating in favor of certain purchasers of cellulose aeatate 
rayon yarns, cellulose acetate rayon fabrics, and women’s dresses and 
wearing apparel processed therefrom, against other purchasers of 
such commodities bought for resale, by agreeing to furnish or furnish- | 
ing or by contributing to the furnishing of services and facilities con- 
nected with the offering for sale of such garments so purchased, while 
not according such services and facilities to all purchasers on propor- 
tionately equal terms; in violation of subsection (e) of section 2 of 
said act as amended. 

Compiaint: The Federal Trade Commission, having reason to be- 
lieve that the party respondent named in the caption hereof and here- 
inafter more particularly designated and described, since June 19, 
1936, has violated and is now violating the provisions of subsections 
(d) and (e) of section 2 of the Clayton Act (U.S. C. title 15, sec. 13) 
as amended by the Robinson-Patman Act, approved June 19, 1936, 
hereby issues its complaint, stating its charges with respect thereto as 
follows: 

Count I 


ParacraPH 1. Respondent Celanese Corp. of America is a corpora- 
tion organized and existing under and by virtue of the laws of the State 
of Delaware, with its principal office and place of business located at 
180 Madison Avenue, New York, N. Y. 

Par. 2. Respondent is now and has been since June 19, 1936, 
engaged in the business of processing, manufacturing, selling, and 
distributing. cellulose acetate rayon yarns and cellulose acetate rayon 
fabrics manufactured and processed from the said yarns. The respond- 
ent is one of the largest producers and distributors of cellulose acetate 
rayon yarns and fabrics in the United States and occupies a dominant 
position in said industry. The cellulose acetate rayon yarns and cel- 
lulose acetate rayon fabrics manufactured and processed from said 
yarns are sold and distributed by said respondent under the registered 
trade-mark “Celanese.” Said respondent operates and maintains 
plants for the manufacture of said yarns at Amcelle, near Cumber- 
land, Md., and Celco, near Pearisburg, Va., and manufactures said 
fabrics at the Amcelle plant. 

The yarns manufactured by the respondent are sold directly to 
“weavers” and “knitters” for processing by them into greige fabrics. 
The griege fabrics are then sold by such weavers and knitters to “con- 
verters,” who dye and finish the greige materials. The finished, dyed 
fabrics are then resold by such converters principally to “garment or 
dress manufacturers.” Respondent manufactures various fabrics 
from its processed yarns, and such manufactured fabrics are sold by it 
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primarily to garment or dress manufacturers, although some sales are 
made to upholsterers, drapery manufacturers, and the “piece goods” 
departments of large “dry goods” stores. 

The yarns and fabrics manufactured by the respondent and its cus- 
tomers are, after conversion into women’s dresses and other women’s 
wearing apparel, sold by such garment or dress manufacturers to — 
single retail dress shops, multiple retail dress shops, department 
stores, and women’s specialty stores. Such women’s dresses and wo- 
men’s wearing apparel are resold by such retailers to the consuming 
public. . 

_ Respondent sells and distributes said products in commerce between 
and among the various States of the United States and in the District 
of Columbia, and, as a result of such sales, causes said products to be 
shipped and transported from its places of business to purchasers 
thereof who are located in various States of the United States other 
than the States in which respondent’s places of business are located. 
There is and has been at all times mentioned herein a continuous 
course of trade and commerce in said products across State lines be- 
tween respondent’s factories and the purchasers of said products. Said 
products are sold and distributed for use and resale within the various 

States of the United States and in the District of Columbia. 

The respondent’s- enterprise 1s one which is operated with the ulti- 
mate objective of marketing all its products through the various chan- 
nels of distribution heretofore set forth to the consuming public in 
all parts of the United States. 

Par. 3. In the course and conduct of its business as aforesaid, re- 
spondent is now, and during all the time herein mentioned has been, 
in competition with other corporations and with individuals, partner- 
ships, and firms engaged in the business of manufacturing, selling, 
and distributing cellulose acetate rayon yarns and cellulose acetate 
rayon fabrics manufactured from such yarns in commerce. 

Many of the respondent’s weaving and knitting customers, convert- 
ing customers, and garment or dress manufacturing customers and 
their retailer customers are competitively engaged with each other 
and with customers of the respondent’s competitors in the resale of 
cellulose acetate rayon fabrics, or of women’s dresses and women’s 
wearing apparel manufactured from such fabrics, within the trading 
areas in which the respondent’s said customers and their retailer cus- 
tomers respectively offer for sale and sell the said products purchased 
from the respondent or from its customers. 

The respondent’s entire plan of distribution, beginning with its sale 
of cellulose acetate rayon yarns to weavers and knitters, including 
the processing of such yarns into greige fabrics, the sale of such greige 
fabrics to “converters” for dyeing and finishing, the sale of such 
finished fabrics by converters to garment or dress manufacturers for 
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conversion into women’s dresses and women’s wearing apparel, the 
sale of such women’s dresses and women’s wearing apparel by garment 
or dress manufacturers to retailers, and ending with the resale of such 
women’s dresses and women’s wearing apparel by such retailers to the 
consuming public, is an integrated whole, and the channels of distribu- 
tion cannot be separated without effacing and destroying the final 
objective of the respondent which is to market its processed yarns 
to the consuming public in the form of women’s dresses and women’s 
wearing apparel under the registered trade-mark “Celanese.” Re- 
spondent’s customers are therefore “weavers,” “knitters,” “converters,” 
“garment or dress manufacturers,” and “retailers” and the transac- 
tions affected by or involved in the practices charged in this complaint: 
as being unlawful are transactions between the respondent and such: 
customers. 

Par. 4. In the course and conduct of its business in commerce re- 
spondent since June 19, 1936, has secretly paid and agreed to pay to 
certain garment or dress manufacturers and to some of their retailer 
customers certain sums of money as compensation for and in considera- 
tion of advertising and promotional services furnished by them in 
connection with the sale and the offering for resale of cellulose acetate 
rayon fabrics converted into women’s dresses and women’s wearing 
apparel under the registered trade-mark “Celanese.” The making 
of such payments was concealed by respondent from competitors of 
such favored garment or dress manufacturers and retailers. Respond- 
ent did not make such payments available on proportionally equal 
terms or on any terms to other garment or dress manufacturers and 
to their retailer customers who compete in the sale and distribution 
of women’s dresses and women’s wearing apparel made of cellulose 
acetate rayon fabrics under the registered trade-mark “Celanese.” 

The respondent arbitrarily classifies its customers on the basis of 
“prestige” and the respondent’s judgment as to the degree of “pres- 
tige” such customers enjoy in the women’s dress and women’s wearing 
apparel industries in selecting which customers are to be favored with 
compensation for advertising and promotional services performed on 
behalf of the respondent. The respondent has paid to some of such 
favored garment or dress manufacturers or to their retailer customers 
varying amounts of money, ranging from $60 to $11,000 and over and 
ranging from approximately 25 to 50 percent of the advertising cost 
expended by such garment- or dress-manufacturer customers and their 
retailer customers during a single year period for the advertising of 
women’s dresses and women’s wearing apparel made of “Celanese” 
fabrics. 

Par. 5. It has been the policy of respondent to conceal from all 
of its garment- or dress-manufacturing customers and all of their 
retail customers, except those favored by the respondent, the details of 
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its agreements relating to compensation of garment- or dress-manu- 
facturing customers and their retailer customers for services in con- 
nection with advertising and promotional facilities. Customers of 
the respondent and their retailer customers are denied knowledge of 
such allowances and compensation, and the respondent does not and 
has not made it known to any customers except its favored ones and 
to their retailer customers that it pays compensation for advertising 
and promotional services in connection with the sale of women’s 
dresses and women’s wearing apparel to the consuming public. Re- 
spondent has resisted the extension of such allowances to some pur- 
chasers of cellulose acetate rayon fabrics and women’s dresses and 
and women’s apparel made therefrom, even though such customers 
were willing to give advertising and promotional services to the re- 
spondent in connection with the sale of such commodities to the con- 
suming public, for the reason that such nonfavored customers did not 
come within the respondent’s classification of “prestige” customers. 

Par. 6. The above-described acts and practices of the respondent 
are in violation of subsection (d) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act approved June 19, 1936 (U.S. 
C. title 15, sec. 18). 

Count IT 


ParacrapH 1. For its charges under this paragraph of this count 
the Commission relies upon the matters and things set out in para- 
graphs 1 to 3, inclusive, of count I of this complaint to the same ex- 
tent and as though the allegations of said paragraphs 1 to 8, inclusive, 
of said count I were here set out in full. Said paragraphs 1 to 3, in- 
clusive, of said count I are incorporated herein by reference and made 
a part of the allegations of this count. 

Par. 2. Since June 19, 1936, in the course and conduct of its busi- 
ness, described in paragraphs 1 to 3, inclusive, of count I hereof, re- 
spondent has discriminated and is discriminating in favor of certain 
purchasers of cellulose acetate rayon yarns, cellulose acetate rayon 
fabrics, and women’s dresses and women’s wearing apparel processed 
therefrom, against other purchasers of such commodities bought for 
resale, by agreeing to furnish or furnishing or by contributing to the 
furnishing of services and facilities connected with the offering for 
sale of such commodities so purchased and by not according such 
services and facilities to all purchasers on proportionally equal terms. 

Par. 8. The respondent has entered into advertising and promo- 
tional arrangements with certain of its customers, among which are: 
Alder & Alder, Inc., of New York, N. Y.; Davidow, Inc., of New 
York, N. Y.; Kane-Weil, Inc., of New York, N. Y.; Mutual-Rosen- 
bloom Corp. of New York, N. Y.; Zoltan Rosenberg, of New York, 
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N. Y.; Sam Steinberg & Co., Inc., of New York, N. Y.; Murray Ham- 
burger, Inc., of New York, N. Y.; Jeannette Modes, Inc., of New York, 
N. Y.; Kallman & Morris, Inc., of New York, N. Y.; Peck & Peck, of 
New York, N. Y.; Lord & Taylor, of New York, N. Y.; Page Boy Co., 
of Dallas, Tex.; Associated Merchandising Corp, of New York, N. Y.; 
Saks Fifth Avenue, of New York, N. Y.; Gorgeous Frocks, Inc., of 
New York, N. Y.; and others. As a result of such arrangements, 
large sums of money have been expended by respondent since June 
19, 1936, in cooperatively advertising with such purchasers the “Cel- 
anese” dresses and women’s wearing apparel so purchased and the 
respondent has not accorded such services or facilities to other garment 
or dress manufacturers and retailers competitively engaged with the 
aforementioned purchasers on proportionally equal terms or on any 
terms. 

Par. 4. The aforesaid acts of respondent constitute a violation of 
the provisions of subsection (e) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act approved June 19, 1936 (U. 
S. C. title 15,'sec. 13). 


Complaint dismissed without prejudice by the following order: 

This matter came on to be heard in regular course upon a motion to 
dismiss the complaint without prejudice (designated “Memorandum 
Proposing Disposition”) filed March 31, 1950, by counsel support- 
ing the complaint and Chief, Division of Antimonopoly Trials, to 
which no answer was filed by respondent. 

It appearing to the Commission from said motion and from the 
record herein that the complaint charges respondent with having 
discriminated in favor of certain of its customers as against others by 
furnishing services or facilities, or paying for services or facilities 
furnished by such customers, in connection with the processing, han- 
dling, sale, or offering for sale of its cellulose acetate rayon yarns and 
cellulose acetate rayon fabrics manufactured and processed from said 
yarns in violation of subsections (d) and (e) of section 2 of the Clay- 
ton Act as amended; that war conditions prevented an early trial of 
the case; that a supplemental investigation made in 1949 disclosed 
that the practices complained of were in substance discontinued about 
1941 and have not been resumed; and that there is no present reason to 
anticipate a resumption of said practices: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to take such 
further action as future circumstances may warrant. 

Mr. Philip R. Layton and Mr. Eldon P. Schrup for the Commission. 

Davies, Richberg, Beebe, Busick & Richardson and Roberts & Me- 
Innis, of Washington, D. C., and Mr. Matthew H. O’Brien, of New 


York City, for respondent. 
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STIPULATIONS 


DIGEST OF STIPULATIONS: EFFECTED AND HANDLED 
THROUGH THE COMMISSION’S BUREAU OF 
- STIPULATION ? 


2867.° Soaps and Dentrifice—Unique Qualities, Composition, Effective- 
ness, etc.—This stipulation has been amended so that it now reads: 

Colgate-Palmolive-Peet Co., a Delaware corporation, and Kirk- 
man & Son, Inc., a Delaware corporation, a wholly owned subsidiary 
of Colgate-Palmolive-Peet Co., engaged in the sale and distribution 
of soaps and toilet goods in interstate commerce, in competition with 
other corporations and with individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Colgate-Palmolive-Peet Co. and Kirkman & Son, Inc., and each 
of them, agreed that in connection with the sale and distribution of 
their products in commerce as defined by said act, they will cease and 
desist from representing, directly or otherwise, by assertion or by 
implication : 

(a) That Palmolive soap contains special protective qualities all 
its own or not present in any other soap or soaps; ‘ 

(6) That such soap “protects” the skin against the loss of natural 
or “youth giving” oils, or has a “protective” lather ; 

(c) That the use of Palmolive soap will keep the skin young or 
prevent “middle age” skin; or that it is efficacious in retarding the nat- 
ural aging of the skin; 


1The digests published herewith cover those accepted by the Commission during the 
period covered by this volume, namely, July 1, 1949, to June 30, 1950, inclusive, Digests 
of previous stipulations of this character accepted by the Commission may be found in 
vols. 10 to 45 of the Commission’s decisions, 

2Under a reorganization of the Commission’s internal structure, effective June 1, 1950 
(see annual report for that year at p. 6), the former Bureau of Trade Practice Confer- 
ences and the Bureau of Stipulations were consolidated into the Bureau of Industry 
Cooperation, and a Division of Stipulations was created, under said Bureau, to handle 
such work. ; 

For an account of a prior reorganization, effective August 12, 1946, under which the 
Division of Stipulations, then created, was charged with the handling of all matters con- 
sidered appropriate for settlement by stipulation, including both such matters as had 
theretofore culminated in the false and misleading advertising stipulations effected 
through the Commission’s Radio and Periodical Division, as it theretofore functioned, and 
those theretofore effected through the Trial Examiner’s Division, see footnote in Volume 
45 at p. 845. 

3 Amended. See 31 F. T. C. 1630. 
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(d) That Palmolive soap “thoroughly” cleanses the pores or gently 
removes “every trace” of dirt and cosmetics ; 

_ (e) That removal of dirt and cosmetics from the pores by the use 

of Palmolive soap will enable the skin to breathe; or by statement 

or inference that breathing or respiration is a function of the human 

skin; 

(f) That the “natural” or “youth” oils or the fatty secretions from 
the sebaceous glands “feed” or “nourish” the skin; or that Palmolive 
soap assists in any way toward the nourishment of the skin; 

(g) That Palmolive soap is “unique” or “utterly unlike” any other 
soap, or that it is essentially different from various other soaps on 
the market ; 

(h) That Palmolive soap was or is the “only” soap gentle enough 
or sufficiently pure, soothing, mild or safe for use by the Dionne quin- 
tuplets; or that no other soap made is as pure, soothing, mild, or safe ; 

(2) That the “soft, smooth complexions” of the Dionne quintuplets 
are directly the result of or wholly attributable to Palmolive soap; 

(7) By oral or written statements or by depictions or illustrations, 
that Palmolive soap is composed wholly or in part of edible olive oil 
or of the grade of olive oil used for bathing new-born babies; 

(k) By the use of the unqualified statement “Made with olive oil” 
as descriptive of Palmolive soap, Palmolive shave cream, or Palmolive 
brushless shave cream; or by representations of like import, that the 
oil or fat content of such products is wholly or predominantly olive 
oil. 

(Z) That persons purporting £6 be authorities, who have not pro- 
fessionally used and actually approved Palmolive soap or other prod- 
ucts, and whose names appear on published testimonial letters or en- 
dorsements thereof, have inferentially or otherwise based such tes- 
timonials or opinions upon their own professional experience, use, and 
controlled laboratory tests ; 

(m) By the use of appellations such as “Beauty Specialists” that 
persons purporting, in testimonials, endorsements or otherwise, to 
make scientific statements regarding the skin are experts adequately 
equipped and qualified to render such opinion unless they actually are 
accredited skin specialists or dermatologists; 

co That Cashmere Bouquet soap or the lather thereof will re- 
move “every bit” of dirt and cosmetics from every pore; or in any 
other way asserting or implying that such soap or lather removes all 
dirt and cosmetics whatsoever from the pores; 

(0) That Cashmere Bouquet soap will cause or is capable of caus- 
ing the skin to become alluring, clear, or smooth in cases where such 
results will not be achieved by cleansing the skin; 


STIPULATIONS 1179 


(p) That the product Concentrated Super Suds destroys or re- 
moves all germs, dangerous and otherwise, that “lurk in every family 
wash” or are present in wearing apparel or other washable fabrics; 

(q) That Concentrated Super Suds is the only soap which has 
the capacity to protect the family health from being endangered by 
germs depicted in accompanying microphotographs or referred to 
in such statements as “the above microphotos show some of the dan- 
gerous germs which Mrs. Robinson saw through the microscope— 
germs that were actually found in her wash,” “millions of germs are 
present in all family washes,” and “dangerous germs that unless re- 
moved, may spread serious infection;” | 

(7) That clothing or other fabrics washed in a solution of Concen- 
trated Super Suds and water at a temperature ordinarily used for 
home laundering, be “Hospital Clean;” or otherwise, that such arti- 
cles will be effectively sterilized or as germ-free as by hospital sterili- 
zation methods; 

(s) That dishes washed with the product “Super Suds” require no 
wiping but will dry clean with no soap film adhering thereto; or that 
dishes washed with Super Suds require no wiping, rinsing, scalding or 
other operation subsequent to washing, for the purpose of removing 
soap or other residue therefrom ; 

(¢) That Super Suds “protects your hands,” or that such prepara- 
tion contains any special ingredient that shields or preserves the skin; 

~(w) Unqualifiedly that the use of Colgate rapid-shave cream will 

obviate the necessity for shaving twice daily; that the use of such 
product or of Palmolive shave creams results in faster or smoother 
shaves than are obtainable with comparable shaving preparations ; 

(vw) That Palmolive shave creams make the skin either healthier, 
firmer or younger; or that such preparations have therapeutic or nu- 
tritional properties affecting the skin structure; 

(w) That “Most bad breath begins with the teeth,” or that bad 
breadth in most cases is due to or caused by improperly cleaned teeth; 
or that “A safe, sure way to correct bad breath is through regular use 
of the thorough, cleansing action provided only by the special ingre- 
dients in Colgate’s dental cream ;” or that the action of said prepara- 
tion is certain and unfailing in removing bad breath or that it “cor- 
rects” the condition regardless of causes; or that “only” Colgate dental 
cream can accomplish the things claimed for it; or that such product 
contains “special” or “unique” ingredients for combatting bad breath 
or for cleansing purposes not to be found in any other dentifrice; 

(w) That the foam produced by Colgate dental cream removes “all” 
decaying food deposits lodged between the teeth or in the mouth; or 
that the use of such product will prevent tooth decay or dental caries: 
Provided, That nothing herein contained shall be construed as an 
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agreement by respondent not to represent that cleansing of the teeth 
promptly after each ingestion of food will tend to decrease the in- 
cipience of dental caries. 

(y) That “every dentist knows” that mucin plaques harden into 
tartar; or otherwise, that such is the unanimous opinion of the dental 
padteasons 

(2) That “Kirkman Soap Flakes mee your hands soft and Rees 
or that such flakes “Do my hands more good than a flossy manicure ;” 
uf will soak dirt out of fabrics without rubbing or some mechanical or 
manual action; or that lingerie or other textiles washed with such 
product will keep their brand new appearance almost forever. 

Colgate-Palmolive-Peet Co. and Kirkman & Son, Inc., or either of 
them also agreed that should they ever resume or indulge in any of the 
aforesaid methods, acts, or practices which they have herein agreed to 
discontinue, or in the event the Commission should issue its complaint 
and institute formal proceedings against the respondents as provided 
herein, this stipulation as to the facts and agreement to cease and 
desist, if relevant, may be received in such proceedings as evidence of 
the prior use by the respondents of the methods, acts or practices herein 
referred to. (1-10611 Aug. 9, 1949.) 

2921.4 Cosmetics—Nature, Indorsements, Competitive Products, etc.— 
This stipulation has been amended so that it now reads: 

Physicians Formula Cosmetics, Inc., a California corporation, en- 
gaged in the sale and distribution of cosmetics in interstate commerce, 
in competition with other corporations and with individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion in commerce as set forth therein.° 

Physicians Formula Cosmetics, Inc., in connection with the sale 
and distribution of its cosmetic preparations in interstate commerce 
as defined by the Federal Trade Commission Act, agreed it will cease 
and desist from: 

(a) The use of the letters “Rx” or other letters, signs, or symbols 
which cause or have or may have the capacity to cause the impression 
or belief that its cosmetic or toilet goods are in fact medicinal prepa- 
rations or that each parcel is individually compounded in accordance 
with a specific prescription therefor ; 

(6) Stating that its advertising has been accepted by the Los 
Angeles County Medical Association when such advertising is not 
currently so accepted ; 

(c) Unqualifiedly representing that its preparations are “nonal- 
lergic,” or “effective beauty aids” for the skin, or that they may be 


“Amended. See 81 ¥F. T. C. 1671. 
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Science upon to prevent allergic irritations or maintain healthy 
skin ; : 

(@) Stating that “cholesterin” or any other ingredient in its cos- 
metic preparations “restores” or “replaces” or has capacity to restore 
or replace natural oils in the skin or that it effectively combats or pre- 
vents crow’s feet, wrinkles, or dry skin by means of oils applied to the 
skin or in any other manifer whatsoever ; 

(e) Representing that the ingredients in its products penetrate the 
skin deeply or effectively; or that its cleansing cream removes “every 
particle” of make-up, grime, and dirt from the skin or the pores 
thereof; 

(7) Statements to the effect that cosmetic preparations containing 
mineral oil forms a film which seals in the dirt, causing blackheads, 
whiteheads, and enlarged pores; or other statements which constitute 
unwarranted disparagement of competitive products; . 

(g) Representing that “Physicians Formula Deodorant is an ab- 
solute necessity,” or “unqualifiedly that modern women’s skins require 
stimulation”; 

(A) Representations which import or imply that its product desig; 
nated “Facial Masque” or its product heretofore designated “Tissue 
Cream” can be depended or relied upon to clear up blackheads, white- 
heads, or enlarged pores, or keep the skin youthful or free from lines; 

(2) Denominating, describing, or referring to any cosmetic product. 
as a tissue cream, or otherwise by statement or inference representing 
that such preparation externally applied has of itself any beneficial 
effect upon the tissues or cell-structure of the skin; ' 

(7) Statements such as “Mothers who are interested in the health 
of their adolescent daughters should insist that they use only Physi- 
cians Formula Cosmetics” or similar presentations having the capacity 
or tendency to convey the impression or belief that competitive cos- 
metic preparations contain ingredients injurious to the health or that 
only preparations offered for sale and sold by it may be safely used 
by adolescents. 

Physicians Formula Cosmetics, Inc., also agreed that should it ever 
resume or indulge in any of the aforesaid methods, acts or practices 
which it has herein agreed to discontinue, or in the event the Com- 
mission should issue its complaint and institute formal proceedings 
against the respondent as provided herein, this stipulation as to the 
facts and agreement to cease and desist, if relevant, may be received 
in such proceedings as evidence of the prior use by the respondent of 
the methods, acts, or practices herein referred to. (1-18364, Mar. 1, 


4950.) 
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3433.5 Caskets—Qualities, Properties or Results——This steputbtin has 
been amended, so that it now reads: 

Batesville Casket Co., a corporation, engaged in the business of 
manufacturing burial devices, including a metal casket called “Mono- 
seal” which it has sold in interstate commerce, in competition with 
other corporations and with individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Batesville Casket Co., in connection with the offering for sale, sale, 
or distribution of its “Monoseal” casket in commerce, as commerce is 
defined by the Federal Trade Commission Act, agreed to cease and 
desist forthwith from stating or representing in its advertisements 
and advertising matter of whatever “ind or description, or in any 
other way, that the said casket will remain in such condition after 
burial as to afford cr assure permanent protection or absolute security 
to the body encased therein “for centuries” or for any other stated 
period of time. 
~ Batesville Casket Co. also agreed that should it ever resume or 
indulge in any of the aforesaid methods, acts, or practices which it 
has herein agreed to discontinue, or in the event the Commission 
should issue its complaint and institute formal proceedings against 
the respondent as provided herein, this stipulation as to the facts 
and agreement to cease and desist, if relevant, may be received in 
such proceedings as evidence of the prior use by the respondent of the 
methods, acts, or practices herein referred to. 

It is further stipulated and agreed that as thus amended, all of 
the terms and provisions of said Stipulation No. 3433 shall remain 
in full force and effect. (1-16166, June 29, 1950.) 

3894.° Sheets and Pillow Cases—“Certified” and “guaranteed.”—This 
stipulation has been amended, so that it now reads: 

Lamport Co., Inc.,a New York corporation with its place of business 
in New York, N. Y., engaged in the sale and distribution of textile 
products, including sheets and pillowcases, in interstate commerce, in 
competition with corporations, firms, and individuals likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Lamport Co., Inc., in connection with the sale and distribution of 
its textile products in commerce as defined by the Federal Trade Com- 
mission Act, agreed that it will forthwith cease and desist from: 

(1) Using the word “Certified” or other word or words of like 
meaning on its products except under the following conditions, 


5 Amended. See 34 F. T. C. 1660. 
€ Amended. See 39 F. T. C. 606. 
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(a) The identity of the certifier be clearly and plainly disclosed, 

(0) The certifier be qualified and competent to know what has been 
certified is true, 

(c) If the certifier is some one other than the seller, any connection 
between the certifier and the seller be clearly shown. 

(2) Representing, by the use of the word “guaranteed” or other 
word or words of like meaning in its advertising material or otherwise, 
that a product is guaranteed unless, whenever used, clear and un- 
equivocal disclosure be made in direct connect therewith of exactly 
what is offered by way of security as, for example, refund of purchase 
price. 

Jt is further stipulated and agreed that the aforesaid amendment 
shall be effective as of the date of the approval thereof by the Federal 
Trade Commission. 

Lamport Co., Inc., also agreed should it ever resume or indulge in 
any of the aforesaid methods, acts, or practices which it has herein 
agreed to discontinue, or in the event the Commission should issue its 
complaint and institute formal proceedings against the respondent 
as provided herein, this stipulation as to the facts and agreement to 
cease and desist, if relevant, may be received in such proceedings as 
evidence of the prior use by the respondent of the methods, acts, or 
practices herein referred to. (1-18873, May 1, 1950.) 

4087.7 Cosmetics—Doctors’ Recommendation.—This stipulation has 
been amended so that it now reads: 

C. W. Beggs Sons & Co., an Illinois cczporation with place of busi- 
ness at Chicago, Ill., also operated under the trade names Marcelle 
Cosmetics and Marcelle Hypo-Allergenic Cosmetics, engaged in the 
sale and distribution of a line of cosmetics under the trade or brand 
designation “Marcelle” in interstate commerce, in competition with 
corporations, firms, and individuals likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

C. W. Beggs Sons & Co., whether trading under its own name, as 
Marcelle Cosmetics, Marcelle Hypo-Allergenic Cosmetics, or by any 
other designation or style, in connection with the sale and distribution 
of its commodities in commerce as defined by the Federal Trade Com- 
mission Act, or the advertising thereof by the means or in the manner 
above set forth, agreed that it will forthwise cease and desist from 
representing : 

That thousands of doctors have prescribed Marcelle Hypo- 
Allergenic Cosmetics, or that any numbers in excess of the true total 
thereof have so approved or recommended the same. 


7 Amended. See 40 F, T. C. 817. 
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C. W. Beggs Sons & Co. also agreed that should it ever resume or 


indulge in any of the aforesaid methods, acts, or practices which it® 


has herein agreed to discontinue, or in the event the Commission should 
issue its complaint and institute formal proceedings against the 
respondent as provided herein, this stipulation as to the facts and 
agreement to cease and desist, if relevant, may be received in such pro- 
ceedings as evidence of the prior use by the respondent of the methods, 
acts or practices herein referred to. (1—1348, Mar. 1, 1950.)* — - 

T8T0. Hair and Scalp Preparation—Therapeutic Properties—Henry 
Carroll Wright, an individual, trading as Henry’s Beauty Creations 
and as Superior Products Co., with his principal place of business 
located in Jersey City, N. J., advertiser-vendor, engaged in offering 
for sale and selling in commerce, a preparation for the hair designated 
“Henry’s Sulphur-Lanolin-Castor Treatment for Hair and Scalp,” 
entered inte an agreement, in connection with the dissemination of 
advertising relating to that produce, to cease and desist from repre- 
senting directly or by implication: 


(a) That the product grows or promotes the growth of hair or 


prevents or corrects falling hair or baldness; 


(6) That the product prevents or cures dandruff or has any effect ~ 


in the mitigation or treatment of such condition; 

(e) That the product cures or corrects the disease conditions which 
eause itching scalp. (1-22029, July 5, 1949.) 

TSTl. Medicinal Preparations—Therapeutie Properties, Compesition and 
Nature of Business—Forrest Griffeth, an individual, trading as the 
Forrest Griffeth Westward Health Center, the Forrest Griffeth West- 
ward Health Foundation, Westward Health Foundation, Forrest 
Griffeth Westward Products Co., and as Westward Health Products 
Co., with his principal place of busimess located in North Holly- 
wood, Calif., advertiser-vendor, engaged in offering for sale and sell- 
ing in commerce, medicinal preparations designated “Nutritone” 
(~Nu-tri-tone”) and “Nutri-Lax” (“Nu-tri-lax”), entered into an 
agreement, in connection with the dissemination of advertising relat- 
ing toe those products to cease and desist from representing directly 
or by implication - 

(a) That “Nutritone” is a dietary supplement; 

(6) That “Nutri-Lax” is a gland nourishing product; 

(c) That such preparations contain no drugs; 
<4 @) That such preparations prevent, remedy or cure fevers; colds; 
diarrhea ; congestion of lungs, skin, or kidneys; neuritis; arthritis; 
high or low blood pressure; overweight; anemia; colitis; or asian. 

Forrest Griffeth further agreed that he will forthwith cease and 
desist from the use of the word “Foundation” as a part of his trade 
mame. (1-22328, July 5, 1949.) 


2 For amended S. 7813 see p. 1243. 
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7872. Miniature Gasoline Engine—Manufacture and Operation. —Amer- 
ica’s Hobby Center, Inc., a New York corporation, with its principal 
place of business lodatoda in New York, N. Y., advertiser-vendor, en- 
gaged in the business of offering for ae aut selling in commerce 
model supplies including a model or miniature gasoline engine desig- 
nated “G. H. Q. Gasoline Motor,” entered into an agreement, in con- 
nection with the offering for sale, sale, and distribution thereof, to 
cease and desist from representing, directly or by implication, that 
said device: 

(1) Is precision engineered or precision built; 

(2) Is easy to start; 

(3) Has a maximum operating speed of 7,000 revolutions per min- 
ute or a minimum operating speed of 300 revolutions per minute; 
or has any other maximum or minimum operating speed, unless such 
indicated speed shall have been determined by adequate tests to be 
the actual speed which the engine is capable of maintaining for a 
reasonable period of time. (1-22846, July 5, 1949.) 

7873. Drug Product—Therapeutic Properties—Arnold Nydegger, an 
individual, trading as Nydegger Pharmacal Co., with his principal 
office and place of business located in Cleveland, Ohio, advertiser- 
vendor, engaged in the business of offering for sale and selling in 
commerce, a drug product designated “Romotox,” entered into an 
agreement, in connection with the dessemination of advertising relat- 
ing to that product, to cease and desist from representing directly or 
by implication that the product is a treatment for rheumatism, arth- 
ritis, or sciatica or that it has any effect thereon except to such extent 
as it may provide relief from minor pains accompanying those condi- 
tions. (1-22387, July 7, 1949.) 

7874, Cement delditives-Qualities and Results—L, Sonneborn Sons, 
Inc., a Delaware corporation, with its principal place of business 
located in New York, N. Y., advertiser-vendor, engaged in the business 
of offering for sale and selling a cement additive under the brand 
names “Trimix” and “Santorized Trimex,” in interstate commerce, 
entered into an agreement, in connection with the offering for sale, 
sale, and distribution thereof, to cease and desist from representing 
directly or by implication: 

(a) That said product is an effective dispersing agent for cement 
mortars or concrete; 

(6) That the use of said product results in a saving of 20 percent or 

-any other definitely stated percentage of gaging water ; 

(¢) That, using the same water ratio, said product added to the 
gaging water will cause a slump of from 6 to 7 inches, or any definitely 
stated amount of slump, as compared with a 21% to 3-inch slump when 
said product is not used; and it is also agreed that in connection with 
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any comparative claims for increase in slump from the use of Trimex 
the quantity of water contained in the product will be computed in 
the water ratio of the total mixture; 

(d) That the use of said product in mortar or concrete results in 
greater water impermeability ; 

(e) That said product has any appreciable effect in causing air en- 
trainment or that it increases resistance to alternate freezing and 
thawing. (1-21019, July 8, 1949.) 

7875. Hair Preparations—Qualities and Results—Richard Wolfson, 
an individual, trading as Lan-O-Tone Products Co., with his principal 
place of business located in New York, N. Y., engaged in offering for 
sale and selling in commerce, preparations for the hair designated 
“Lan-O-Tone Hair Cream,” “Lan-O-Tone Shampoo,” and “Lan-O- 
Tone Concentrated Shampoo,” entered into an agreement, in connec- 
tion with the dissemination of advertising relating to those products, 
to cease and desist from representing directly or by implication: 

(a) That the preparations prevent baldness or grow hair; 

(6) That the preparations promote or insure a healthy scalp or 
head of hair; 

(c) That the preparations rid or free the scalp of dandruff, in excess 
of the temporary removal of loose dandruff scales by shampooing, or 
correct or end dandruff ; 

(d) That the preparations relieve or cure an itching scalp in excess 
of temporarily relieving minor cases of itching of the scalp; 

(e) That the preparations have any beneficial effect upon the hair 
in excess of the removal of superficial dirt, grease, and loose dandruff 
_seales. (1-21296, July 11, 1949.) 

7876. Hair Preparation—Qualities and Results——Earl Van Briggle, an 
individual trading under his own name, with his principal place of 
business located in Huntington Park, Calif., advertiser-vendor, en- 
gaged in the business of offering for sale and selling a preparation for 
the hair designated “Hair Gro,” entered into an agreement, in connec- 
tion with the dissemination of advertising relating to that product, to 
cease and desist from representing directly or by implication: 

(a) That said preparation will be of any value in the treatment of 
baldness or will have any effect on the growth of hair; and 

(6) That said preparation has any effect on dandruff other than - 
_as an aid in the mechanical removal of loose dandruff scales. (1-21488 

July 18, 1949.) : 

7877. Cement-Water Paint—Qualities and Results—Perinol Products 
Co., Inc., a New York corporation, with its principal place of business 
located in New York, N. Y., advertiser-vendor, engaged in the business 
of offering for sale and selling a cement-water paint designated 
“Micro-Seal,” entered into an agreement, in connection with the offer- 
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ing for sale, sale, and distribution thereof, to cease and desist from 
_representing directly or by implication: 

(a) That the said product waterproofs or prevents seepage; 

(6) That the said product will not crack or craze. (1-21631, July 
15, 1949.) 

7878. Auto Radiator Repair Products—Qualities and Results.—Service 
Supply Co., a Colorado corporation; with its principal office and place 
of business located in Denver, Colo., and Charles A. Kimble, president 
and treasurer, advertiser-vendors, engaged in the business of offering 
for sale and selling a product for repairing minor leaks in automobile 
radiators and similar articles, designated “Serco,” and a product for 
cleaning such circulating systems, designated “Ki-Mo,” in interstate 
commerce, entered into an agreement, in connection with the offering 
for sale, sale, and distribution thereof, to cease and desist from repre- 
senting, directly or by implication: 

(a) That use of Serco results in permanently sealing a leak, crack 
or crevice in metal; or 

(6) That Ki-Mo removes rust or scale, unless limited to such rust 
or scale as may be held in place by a binder consisting mainly of grease 
or oil. (1-20216, July 20, 1949.) 

7879. Antifreeze Preparation—Qualities and Safety—Dimmit J. Wood, 
Arthur M. House, Sr., George J. Gray and Tom U. Gray, copartners 
trading as Big G Distributing Co., with their principal place of busi- 
ness located in Dallas, Tex., advertiser-vendor, prior to January 8; 
1948, engaged in the ees of offering for sale and selling a prepara- 
tion designated “Frigidzone Anti-Freeze,” in interstate commerce, 
entered into an agreement, in connection with the offering for sale, 
sale, and distribution thereof, to cease and desist from renbesenian @. 
directly or by implication ; 

That said preparation is noncorrosive; that it will prevent rust or 
corrosion; or that its use will not cause damage to any part of the 
cooling system of an automobile engine or other water cooled engine. 
(1-21930, July 21, 1949.) 

7880. Hair Preparation—Qualities, Results, Safety, Uniqueness.—Her- 
bold Laboratory, Inc., a California corporation, with its principal 
place of business located in Hollywood, Calif., and Milton Herbold, 
president and sole owner, advertiser-vendor, engaged in the business 
of offering for sale and selling a preparation for the hair designated 
“Herbold Pomade,” entered into an agreement, in connection with the 
dissemination of advertising relating to that product, to cease and 
desist from representing directly or by implication : 

(a) That said preparation will restore gray, streaked or faded hair 
to its natural or original shade; 

(6) That said preparation helps to remove loose dandruff or to keep 
the scalp clean or free of dandruff ; 
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(c) That said preparation is safe or harmless; 

(d) That said preparation is new or unique. (1-21849, July 22, 
1949.) 

7881. Bread—Contest Award.—Davidson Baking Co., an Oregon cor- 
poration, with its principal place of business located in Portland, 
Oreg., and Eugene F. Davidson, Eugene D. Davidson, and H. Marshall 
Wood, officers thereof, engaged in the business of baking, offering for 
sale, and selling Davidson’s Fresh Spun Bread, entered into an agree- 
ment, in connection with the dissemination of advertising relating to 
that product, to cease and desist from representing directly or by im- 
plication that any prize or trophy awarded to Davidson Baking Co. 
was awarded in a Nation-wide contest or a national contest, when such 
prize or trophy was not awarded in a contest so generally available to 
and participated in by the baking industry, and of such scope, that the 
contest might reasonably be termed Nation-wide or national. (1- 
21808, July 26, 1949.) 

7882. Treatment for Fabrics—Qualities——The Perfex Co., a Nebraska 
corporation, with its general office located in Shenandoah, Iowa, ad- 
vertiser-vendor, engaged in the business of offering for sale and selling 
in commerce, a preparation for use in preparing fabrics for ironing, 
designated “Glosstex,” entered into an agreement, in connection with 
the offering for sale, sale, or distribution thereof, to cease and desist 
from representing, directly or by implication, that said preparation : 

(1) Will brighten colors in fabrics or compensate for changes in 
color due to the fading thereof ; 

(2) Will cause fabrics to resist wrinkling, unless such representa- 
tion pertains only to such designated fabrics as will, in fact, be ren- 
dered less liable to wrinkling by the use of said preparation. (1- 
21039, July 28, 1949.) 

7883, Mirrored Vanity Chests—Unbreakable Properties —Kobro Prod- 
ucts, Inc., a New York corporation, with its principal place of business 
located in Brooklyn, N. Y., advertiser-vendor, engaged in offering 
for sale and selling in commerce, mirrored vanity chests, entered into 
an agreement, in connection with the offering for sale, sale, and dis- 
tribution thereof, to cease and desist from representing directly or 
by implication: 

By the use of the representation “Completely Eliminates Break- 
age,” or by any other means or device that mirrored glass on its vanity 
chests cannot be broken. (1-21634, July 28, 1949.) 

7884. Sweaters—Foreign Origin.—Glasgow Sportswear, Inc., a New 
York corporation, with its principal office and place of business lo- 
cated in New York, N. Y., advertiser-vendor, engaged in the business 
of offering for sale and selling sweaters, in interstate commerce, en- 
tered into an agreement, in connection with the offering for sale, sale, 
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and distribution thereof, to cease and desist, with respect thereto, 
from: 

(a) Representing in any manner that said products are Scotch or 
of Scotch origin; Provided, That this provision shall not be deemed 
to prohibit use of the trade-mark “Scotch Crown” as applied to such 
products when it clearly appears that it is a trade-mark and also 
that the products to which it is applied are manufactured in the 
United States; Provided further, That this provision shall not be 
deemed to prohibit the use of the word “Glasgow” with reference 
to said articles if it clearly appears that the reference is to the cor- 
porate name “Glasgow Sportswear, Inc.,” and not to the city of that 
name; or 

(6) The use of the word “Homespun” as descriptive of products 
made from fabrics or yarns that are spun or woven in a mill or fac- 
tory. (1-21744, Aug. 2, 1949.) 

7885. Dog Food—Composition.— Roanoke City Mills, Inc., a Virginia 
corporation, with its principal place of business located in Roanoke, 
Va., advertiser-vendor, engaged in the business of offering for sale 
and selling a certain dried dog food preparation designated “Tasty- 
Dinner Dog Food,” entered into an agreement, in connection with 
the dissemination of advertising relating to that product, to cease and 
desist from: 

Using the terms “meat,” “liver,” or “milk,” or any other terms of 
similar import or meaning, to designate or describe dehydrated meat 
meal, liver meal, and dry skim milk. (1-21771, Aug. 2, 1949.) 

7886. Laundering Preparation—Qualities, Composition, Safety, ete.— 
John Wiley Jones, an individual trading as John Wiley Jones Co. 
with his principal place of business located in Caledonia, N. J., ad- 
vertiser-vendor, engaged in the business of offering for sale and selling 
a sodium hypochlorite preparation designated “Sunny Sol,” entered 
into an agreement, in connection with the dissemination of advertising 
relating to that product, to cease and desist from representing directly 
or by implication: 

(a) That Sunny Sol removes lipstick, or paint stains, or stains 
made by permanent ink; 

(6) That this product contains no lye; 

(e) That Sunny Sol is harmless to the hands, unless limited to use 
when substantially diluted by water, in the proportions of one part 
of this preparation to forty parts of water ; 

(d@) That this product is harmless to cloth or fabrics, unless limited 
to undyed materials; or 

(e) That the boiling of a solution of this preparation in water re- 
moves kitchen odors. (1-21668, Aug. 2, 1949.) 

7887. Home Permanent Wave Kit—Safety—Ruval Products, Inc., a 


\ 
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Tennessee corporation, trading under its own name and as U-Wavit 
and U-Wav-It Co., with its principal office and place of business lo- 
cated in Chattanooga, Tenn., advertiser-vendor, engaged in the busi- 
ness of offering for sale and selling a product designated “U-Way-It 
Home Cold Permanent Wave Kit,” entered into an agreement, to 
cease and desist from the dissemination of advertising representing 
directly or by implication that the product is safe: Provided, however, 
That, this shall not prohibit the corporation from representing that 
the product is safe when used according to directions. (1-22634, 
Aug. 3, 1949.) 

7888. Trousseau Linen Outfits—Manufacturing Status.—Trousseau 
Linen Outfitters, Inc., an Illinois corporation, with its principal office 
and place of business located in Chicago, Ill., advertiser-vendor, en- 
gaged in the business of offering for sale and selling in interstate com- 
merce, Trousseau Linen Outfits, entered into an agreement, in connec- 
tion with the offering for sale, sale, and distribution thereof, to cease 
and desist from representing by use of the statement “we own our own 
mills and looms,” or otherwise, that it manufactures the articles com- 
posing the outfits or that it maintains, owns, operates, or controls a 
factory wherein the said merchandise is manufactured. (1-21334, 
Aug. 5, 1949.) 

7889, Child’s Table—Manufacturing Status—Tiny Tot Safety Table 
Co., an Illinois corporation, with its principal office and place of busi- 
ness located in Chicago, Il., advertiser-vendor, engaged in the business 
of offering for sale and selling, in commerce, a table for use by small 
children, designated Tiny Tot Safety Table, entered into an agree- 
ment, in connection with the offering for sale, sale and distribution 
thereof, to cease and desist from representing, directly or by impli- 
cation : 

That it owns, operates or controls, any factory wherein the Tiny Tot 
safety table is constructed. (1-22344, Aug. 10, 1949.) 

7890. Home Permanent Wave Kit—Comparative Merits and Prices.— 
The Toni Co., a Minnesota corporation, with its principal office and 
place of business located in Chicago, Ill., advertiser-vendor, engaged 
in the business of offering for sale and selling a cosmetic product desig- 
nated “The Toni Home Permanent Creme Cold Wave Kit,” entered 
into an agreement to cease and desist from the dissemination of adver- 
tising relating to that product, which 

(a) Through pictorial comparison of one who had a professional 
wave with one who had a Toni wave, each having coiffures actually 
effected by a hair stylist without the disclosure of the latter fact repre- 
sents that the coiffure with the Toni wave was done by the purchaser 
herself or by an amateur; or 
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(6) Compares, in advertisements containing the pictorial compari- 
sons referred to in paragraph (a) above, the stated price of a Toni 
wave alone with a stated price of a beauty shop wave and coiffure 
combined without disclosing that that is the basis of the comparison. 
(1-19769, Aug. 10, 1949.) 

7891. Correspondence Course—Institute, Earnings and Opportunities.— 
William J. Benko, an individual trading as International Trade Pro- 
motion Service, with his principal place of business located in New 
York, N. Y., advertiser-vendor, engaged in the business of offering 
for sale and selling in commerce, a home study course of instruction 
designated as the “ITP Course in Importing and Exporting,” en- 
tered into an agreement, in connection with the offering for sale, sale, 
and distribution thereof, to cease and desist from representing, di- 
rectly or by implication: 

(1) Through the use of the terms “Registrar” or “Diploma,” or 
otherwise, that the business conducted by him is that of an institute 
of learning with the equipment and faculty of an institute; 

(2) That the purchase and study of such course of instruction will - 
assure substantial incomes or high salaries or qualify the purchaser 
in a short time as an expert in the import and export trade, or that 
substantial sums may be earned easily by pursuing said course of 
study; 

(3) That the completion of said course of instruction will per se 
enable the purchaser thereof to establish his own import and export 
business with a small capital investment or quickly develop the same 
into a successful business: Provided, That this is not intended to pre- 
vent representations to the effect that the knowledge derived from this 
course will be of assistance to one who does establish his own import 
and export business, and aid in the development of the same. (1- 
21437, Aug. 15, 1949.) 

7892. Pullets—Quality and Productivity—Marti Leghorn Farm, Inc., 
a Missouri corporation, with its principal office and place of business 
located in Windsor, Mo., advertiser-vendor, engaged in the business 
of offering for sale and selling started pullets in interstate commerce, 
entered into an agreement, in connection with the offering for sale, 
sale, and distribution thereof, to cease and desist from representing 
in any manner that said started pullets have been sired by cockerels 
whose dams have records of 250 to 350 eggs per year or that said pullets 
are 250 to 350 egg pedigreed sired or that their sires have records of 
any number in excess of the actual number thereof. (1-22148, Aug. 
24, 1949.) 

7893. Perfumes—Foreign Source.—Paul Jones, an individual, with his 
principal place of business located in Piedmont, Calif., advertiser- 
vendor, engaged in the business of offering for sale and selling per- 
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fumes, entered into an agreement, in connection with the dissemination 
of advertising relating to that product, to cease and desist from : 

(1) Representing, directly or through inference, that said perfumes 
are manufactured or compounded from flowers, scents, oils or other 
ingredients from the Territory of Hawaii; or that said perfumes 
originate in the Territory of Hawaii or are made and manufactured 
in the United States from ingredients imported from Hawaii; 

(2) Using the words Hawaiian, Hawaii, or any other word indica- 
tive of Hawaii in any manner which connotes that perfumes manu- 
factured or compounded in the United States are made or compounded 
in Hawaii; 

(3) Using the terms “Flower Lei,” “Pikaki,” “Haupala,” “Pono 
Moi,” “Kiele,’ “Ua Lani,” “Honi-Honi,” “Aloha Nue,” or any other 
Hawaiian word or term as brand or trade names to in any way desig- 
nate describe, or refer to perfumes made or compounded in the United 
States, without plainly disclosing that such products are made or 
compounded in the United States. (1-21620, Aug. 24, 1949.) 

7894. Putty—Composition—Jaye Manufacturing, Inc., an Ohio cor- 
poration with its principal place of business located in Cleveland, 
Ohio, advertiser-vendor, engaged in the business of offering for sale 
and selling putty under the name “National Brand Products,” in 
commerce, entered into an agreement, in connection with the sale, offer- 
ing for sale, and distribution thereof, to cease and desist from : 

Designating, describing, or referring to any putty as a linseed-oil 
putty the vehicle of which is not composed wholly of pure linseed oil: 
Provided, however, That nothing herein shall be construed as pro- 
hibiting the use in such putty of necessary or desirable amounts of 
drier if the presence of such drier is conspicuously disclosed. (1- 
99340, Aug. 25, 1949.) 

7895. Magazine, ete.—Association Status—Bernard W. Coates, an in- 
dividual trading as National Mail Dealers Association, with its princi- 
pal office and place of business located in Dorchester, Mass., advertiser- 
vendor, engaged in the business of offering for sale and selling in 
commerce a bimonthly magazine entitled “Opportunities Preferred,” 
an annual reference directory of mail-order businesses, and a monthly 
bulletin, entered into an agreement, in connection with the offering for 
sale, sales, and distribution thereof, to cease and desist from designat- 
ing such enterprise as an “Association” and from representing in any 
other manner that it is not a private commercial enterprise conducted 
for profit. (1-22280, Aug. 25, 1949.) 

7896. Costume Jewelry—Nature—S. Buchsbaum & Co., an Illinois 
corporation, with its principal place of business located in Chicago, 
Ill., advertiser-vendor, engaged in the business of offering for sale and 
selling a wide variety of merchandise including costume jewelry, in 
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commerce, entered into an agreement, in connection with the offering 
for sale, sale, and distribution thereof, to cease and desist from: 

(1) Using the word “ruby” or “pearl” or the names of any other 
gems or precious stones as descriptive of jewelry insets which are not 
in fact the natural gems or precious stones so named, unless it is clearly 
disclosed that the insets are simulated or imitation gems or stones; 

(2) Using the word “stone” or “birthstone” as descriptive of jewelry 
insets which are not in fact gems or precious stones, unless it is clearly 
disclosed that the insets are simulated or imitation gems or stones. 
(1-22194, Aug. 25, 1949.) 

7897. Pipes—Qualities—M. Linkman & Co., an Illinois corporation, 
with its principal place of business located in Chicago, Ill., advertiser- 
vendor, engaged in the business of offering for sale and selling Dr. 
Grabow Pipes in commerce, entered into an agreement, in connection 
with the sale, offering for sale, and distribution thereof, to cease and 
desist from representing directly or by implication: 

That Dr. Grabow pipes will not bite and have no bitter taste: Pro- 
vided, however, That nothing herein shall be construed as prohibiting 
any claim to the effect that said pipes may reduce bite and reduce bitter 
taste by reason of the manner in which they are made and pre-smoked. 
(1-21597, Aug. 26, 1949.) 

7898. Liquid Fertilizer—Comparative Merits and Government Ap- 
proval.—James E. Murley and Marjorie Burns, copartners doing busi- 
ness under the trade name of Hy-Trous Sales Co., with their principal 
place of business in Boston, Mass., advertiser-vendor, engaged in the 
business of offering for sale and selling a liquid fertilizer designated 
“Hy-Trous,” in interstate commerce, entered into an agreement, in 
connection with the offering for sale, sale, and distribution thereof, 
to cease and desist from representing directly or by implication: 

(a) That the said product differs from other fertilizers or plant 
food generally, either in its proportions of “feeding and conditioning 
elements” or in that it contains larger quantities of such elements. 

(6) That the said product has the approval of the States or the 
agricultural departments of the States in which it is sold. (1-20115, 
Aug. 31, 1949.) 

7899. Lottery devices—Interstate Sale—A. E. Schmidt Co., a Missouri 
corporation, with its principal place of business located in St. Louis, 
Mo., engaged in the sale and distribution of punchboards, push cards, 
and similar devices in interstate business, entered into an agreement, 
in. connection with the sale and distribution thereof, to cease and 
desist from: 

Selling or distributing in commerce as “commerce” is defined in the 
Federal Trade Commission Act, punchboards, push cards, or other 
lottery devices which are to be used, or may be used, in the sale or 
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distribution of merchandise to the public by means of a game of 
chance, gift enterprises, or lottery scheme. (1-19699, Sept. 1, 1949.) 

7900. Novelty Merchandise and Push Cards—Lottery Merchandising and 
Sale.—Faye Marion, an individual trading as Marion Co., with her 
place of business located in Wichita, Kans., engaged in the sale and 
distribution of novelty merchandise and push cards in interstate com- 
merce, in competition with other individuals and with partnerships 
and corporations likewise engaged, entered into an agreement, in 
connection with the offering for sale, sale, and distribution thereof, 
to cease and desist from: 

(1) Selling or distributing novelty merchandise or any other mer- 
chandise so packed or assembled that sales of such novelty merchan- 
dise or other merchandise to the public are made or may be made by 
means of a game of chance, gift enterprise, or lottery scheme; 

(2) Supplying to or placing in the hands of others, push cards or 
other lottery devices, either with assortments of novelty merchandise 
or other merchandise, which said push cards or other lottery devices 
are to be used or may be used in selling or distributing said novelty 
merchandise or other merchandise to the public; 

(3) Selling or otherwise disposing of any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

Faye Marion further agreed that she will forthwith cease and desist 
from: 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, push cards or other lottery devices 
which are to be used or may be used in the sale or distribution of 
merchandise to the public by means of a game of chance, gift enter- 
prise, or lottery scheme. (1-22580, Sept. 1, 1949.) 

7901. Hair Preparation—Qualities and Nature——Mary Greene, an in- 
dividual trading under her own name, with her place of business 
located in New York, N. Y., advertiser-vendor, engaged in the business 
Me offering for sale and selling a preparation for the hair designated 

Mary Greene Hair Coloring Cream,” entered into an agreement, in 
connection with the dissemination of advertising relating to that 
product, to cease and desist from representing directly or by implica- 
tion: 

(2) That said preparations will restore the original color to hair 
which has become gray ; 

( 6) That said preparation will penetrate to the roots of the hair 
or will effect pigmentation of the hair roots or of the hair shaft below 
the surface of the scalp; 


cit That said preparation is not a hair dye. (1-21829,.Sept. 1, 
49, 


7902.8 Wallpaper Cleaner—Qualities and Competitive Products.—The 


5 Supplemental. 
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Absorene Manufacturing Co., a Missouri corporation, with its princi- 
pal office and place of business located in St. Louis, Mo., advertiser- 
vendor, engaged in the business of offering for sale and selling a 
wallpaper cleaner designated “Absorene,” in interstate commerce, 
entered into an agreement, in connection with the offering for sale, 
sale, and distribution thereof, to cease and desist from representing: 

(a) That absorene is nonsticky or will not stick; 

(6) That this product will purify or have any effect on the health- 
fulness of a room; 

(c) That use of this product will be of any benefit in restoring the 
newness of wallpaper beyond removing mild superficial soil; or 

(dq) That competing products are inferior or may ruin wallpaper. 
The Absorene Manufacturing Co., also agreed that Stipulation No. 
02548, accepted by the Commission on April 12, 1940,° is to remain in 
full force and effect, and that the terms and agreements thereof are 
not to be considered modified or altered in any way by this supple- 
mental stipulation. (1-14682, Sept. 2, 1949.) 

7903. Wallpaper Cleaner—Qualities—Fred R. Hartman, an individ- 
ual trading as Buckeye Paste Co., with his principal office and place 
of business located in Columbus, Ohio, advertiser-vendor, engaged in 
the business of offering for sale, and selling, in commerce, a product 
designated “Capitol Wallpaper Cleaner,” entered into an agreement, 
in connection with the offering for sale, sale, and distribution thereof, 
to cease and desist from representing, directly or by implication: 

That Capitol wallpaper cleaner will not deposit crumbs; it being 
understood that this provision is not intended to prevent designation 
thereof as a noncrumbly type of cleaner. (1-22743, Sept. 2, 1949.) 

7904. Wallpaper Cleaner—Qualities—Climax Industries, Inc., an 
Ohio corporation, with its principal office and place of business located 
in Cleveland, Ohio, advertiser-vendor, engaged in the business of 
offering for sale and selling, in commerce, a product designated 
“Climax Wallpaper Cleaner,” entered into an agreement, in connec- 
tion with the offering for sale, sale, and distribution thereof, to cease 
and desist from representing directly, or by implication : 

That Climax wallpaper cleaner does not become sticky or tacky. 
(1-22747, Sept. 2, 1949.) 

7905. Wallpaper Cleaner—Qualities—Cleophas McVicker, Noah 
Wesley McVicker, Irma Anna McVicker, and Margaret M. Weber, 
copartners, trading as Cincy Products Co. and Kutol Products Co., 
with their principal office and place of business located in Cincinnati, 
Ohio, advertiser-vendors, engaged in the business of offering for sale 
and selling, in commerce, products designated “Cincy Wallpaper 
Cleaner,” “Kutol Wallpaper Cleaner,” and “Avalon Wallpaper 
Cleaner,” entered into an agreement, in connection with the offering 
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for sale, sale, and distribution of those products, to cease and desist 
from representing, directly or by implication: 

(a) That the said wallpaper cleaners will not deposit crumbs; it 
being understood that this provision is not intended to prevent desig- 
nation thereof as a “noncrumbly” type of cleaner; or 

(0) That Cincy wallpaper cleaner will not stick, smudge or get 
tacky. (1-22746, Sept. 2, 1949.) 

7906. Wallpaper Cleaner—Qualities and Guaranty——The Cleveland 
Cleaner & Paste Co., an Ohio corporation, with its principal office and 
place of business located in Cleveland, Ohio, advertiser-vendor, en- 
gaged in the business of offering for sale and selling, in commerce, a 
wallpaper-cleaning preparation designated “Walvet,” entered into an 
agreement, in connection with the offering for sale, sale, and distribu- 
tion thereof, to cease and desist from representing, directly or by 
implication : 

(a) That Walvet wallpaper cleaner will not deposit crumbs; it 
being understood that this provision is not intended to prevent desig- 
nation thereof as a “noncrumbly type” of cleaner; or 

(6) That this product is protected by a financial guaranty or surety 
bond. (1-22745, Sept. 2, 1949.) 

7907. Wallpaper Cleaner—Qualities—George W. Gusler, Thoburn T. 
Mosier, and John R. Gusler, copartners, trading as Clean Products 
Co., with their principal office and place of business located in Colum- 
bus, Ohio, advertiser-vendors, engaged in the business of offering for 
sale and selling, in commerce, a product designated “Clean Wallpaper 
Cleaner,” sometimes designated “Clover Farm” or “Whitehouse,” 
entered into an agreement, in connection with the offering for sale, 
sale, and distribution thereof, to cease and desist from representing, 
directly or by implication: 

(a) That said product will not skip, skid, slip, or stick; or 

(6) That Clean Wallpaper Cleaner will not deposit crumbs, it being 
understood that this provision is not intended to prevent designation 
thereof as a “noncrumbly type” of cleaner. (1-22744, Sept. 2, 1949.) 

7908. Wallpaper Cleaner—Qualities—The Kroger Co., an Ohio cor- 
poration, with its principal office and place of business located in Cin- 
cinnati, Ohio, advertiser-vendor, engaged in the business of offering 
for sale and selling, in commerce, a product designated “Avalon Wall- 
paper Cleaner,” entered into an agreement, in connection with the 
offering for sale, sale, and distribution thereof, to cease and desist from 
representing, directly or by implication: | 

That Avalon wallpaper cleaner will not deposit crumbs; it being 
understood that this provision is not intended to prevent designation 
thereof as a “noncrumbly type” of cleaner. (1-22748, Sept. 2, 1949.) 

7909. Wallpaper Cleaner—Qualities—The Omar Products Co., an 
Ohio corporation, with its principal office and place of business located 
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in Columbus, Ohio, advertiser-vendor, engaged in the business of 
offering for sale and selling, in commerce, a product designated “Omar 
Wallpaper Cleaner,” sometimes designated “Sho Wallpaper Cleaner,” 
entered into an agreement, in connection with the offering for sale, 
sale, and distribution thereof, to cease and desist from representing, 
directly or by implication: 

That Omar wallpaper cleaner will not deposit crumbs, it being 
understood that this provision is not intended to prevent designation 
thereof as a “noncrumbly type” of cleaner. (1-22749, Sept. 2, 1949.) 

7910. Shoe Polish—Qualities——John Lincoln, an individual trading 
as The John Lincoln Co., with his place of business located in San 
Francisco, Calif., advertiser-vendor, engaged in the business of offer- 
ing for sale and selling various shoe polishes, dressings, and cleaners 
including products designated “Lincoln Tube White” and “Lincoln 
Quality Utility White Cleaner,” in interstate commerce, entered into 
an agreement, in connection with the offering for sale, sale, and distri- 
bution of these products, to cease and desist from representing directly 
or by implication that such shoe dressings will not rub off. (1-21048, 
Sept. 2, 1949.) 

7911. Water Purifying Device—Nature.—American Cyanamid Co., a 
Maine corporation, with its principal place of business located in New 
York, N. Y., advertiser-vendor, engaged in the business of offering for 
sale and selling, in commerce, a water-purifying device designated 
“Filt-R-Stil,” entered into an agreement, in connection with the sale, 
offering for sale, and' distribution thereof, to cease and desist from 
using the name “Filt-R-Stil” to designate, describe or refer to any 
water purifying equipment which does not employ the process of 
distillation or from other representing that the said device is a still. 
(1-20493, Sept. 8, 1949.) 

7912. Abdominal-Supporter Belts—Therapeutic Properties—A lexander 
Segal and Celia Segal, copartners, trading as the Ward Green Co., 
with their principal office and place of business located in New York, 
N. Y., advertiser-vendors, engaged in the business of offering for sale 
and selling abdominal-supporter belts, entered into an agreement, in 
connection with the offering for sale, sale, and distribution thereof, 
to cease and desist from representing : 

(a) That wearing one of these belts will cause one to get in shape, 
breathe easier, or take weight off tired feet, or that these belts make the 
wearer’s wind longer, brace one’s back, or assure “bay window” con- 
trol or firm support for sagging muscles ; 

(b) That use of the Commander abdominal belt gives extra support 
or extra double support; or 

(c) That wearing one of these belts causes one to maintain slender- 
ness or to improve posture. (1-18495, Sept. 9, 1949.) 

7913. Books—Business as Institute—William Harold Schwartz, an 
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individual trading as National Institute for Home Study, with his 
principal place of business located in New York, N. Y., advertiser- 
vendor, engaged in the business of offering for sale and selling in 
commerce, books or publications designed to assist students thereof in 
obtaining civil service positions, entered into an agreement, in connec- 
tion with the offering for sale, sale, and distribution thereof, to cease 
and desist from: 

Using the word “Institute” as part of or in connection with his trade 
name; or using the word “Institute” in any manner which connotes 
that the business conducted by him is for the promotion of learning 
such as philosophy, art, or science, or has the equipment and faculty 
of an institute. (1-21601, Sept. 9, 1949.) 

7914. Punchboard Combinations—Selling in Commerce.—F rederick 
Schechter and Allan Schechter, copartners trading as Howard Ma- 
chine Products Co., with their place of business located in Chicago, Ill., 
engaged in the business of offering for sale and selling punchboards 
in combination with other merchandise, in interstate commerce, in 
competition with other individuals, firms, and corporations likewise 
engaged, entered into an agreement to cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, punchboards or other lottery de- 
vices which are to be used or may be used in the sale or distribution of 
merchandise to the public by means of a game of chance, gift enter- 
prise, or lottery scheme. 

Frederick Schechter and Allen Schechter also agreed, in connection 
with the offering for sale, sale, and distribution of merchandise, to 
cease and desist from: 

(a) Selling or distributing merchandise so packed or assembled 

. that sales thereof to the public are made or may be made by means of 
a game of chance, gift enterprise, or lottery scheme; or 

(6) Supplying to, or placing in the hands of, others, punchboards 
or other lottery devices with assortments of merchandise which said 
punchboards or other lottery devices are to be used or may be used in 
selling or distributing said merchandise to the public. (1-22135, 
Sept. 15, 1949.) 

7915. Glue—Nature and Qualities—George Leonard Herter, an in- 
dividual, trading as Herter’s, with his office and place of business 
located in Waseca, Minn., advertiser-vendor, engaged in the business 
of offering for sale and selling, in commerce, a glue which has been 
designated “Herter’s Pheno Resin Marine Glue,” sometimes desig- 
nated “Herter’s Unequaled Amber Waterproof Glue,” entered into 
an agreement, in connection with the offering for sale, sale, and dis- 
tribution thereof, to cease and desist from representing, directly or by 
implication : 

(a) That this glue is waterproof; 
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(6) That this product is a phenol resin glue, or 

(¢) That this glue is boil proof. (1-22099, Sept. 15, 1949.) 

7916. Calf Food—Composition and Qualities—Consolidated Products 
Co., a Nebraska corporation, with its principal office and place of 
business located in Danville, Ill., advertiser-vendor, engaged in the 
business of offering for sale and selling a food for calves designated 
Kaff-A, entered into an agreement, in connection with the dissemina- 
tion of advertising relating to that product, to cease and desist from 
representing, directly or by implication: 

(4) That said preparation is made, wholly or in part, from whole 
milk or from dried whole milk, or that it is a milk food: Provided, 
however, That nothing herein contained shall be construed as an agree- 
ment by respondent not to represent that Kaff-A contains any in- 
gredient derived from milk which is actually present in the product; 

(6) That Kaff-A saves any specific amount of milk in the feeding 
of calves, unless the basis for the comparison is clearly explained; or 

(ce) That said preparation will prevent the development of scours, 
digestive upsets or other intestinal troubles in calves. (1-19980, Sept. 
21, 1949.) 

7917. Disinfectant and Detergent—Preparations—Qualities, Composition, 
Approval and Importer Status.—Pittsburgh Chemical Laboratory, Inc., 
a Pennsylvania corporation, with its principal place of business in 
Pittsburgh, Pa., and George C. Schmidt, Robert George Schmidt, and 
Lois R. Schmidt, officers and owners thereof, engaged in the business 
of offering for sale and selling, principally to restaurants, taverns 
and similar establishments for use in cleaning or in connection with 
the cleaning of glassware, dishes, and other eating utensils, a chlorine 
disinfectant designated “Meta Chlor” and two detergent prepara- 

tions designated “Meta-Suds” and “Limegon,” in interstate com- 
merce, entered into an agreement, in connection with the offering for 
sale, and distribution of these products, to cease and desist from rep- 
resenting directly or by implication : 

(a) That Meta Suds or Limegon will sterilize dishes, glassware, or 
other eating utensils, or will render them germ-free; 

(6) That Meta Chlor will sterilize dishes, glassware, or other eating 
utensils; 

(c) That any combination of Meta Chlor and Meta Suds will steril- 
ize or disinfect dishes, glassware, or other eating utensils; 

(d) That Meta Suds is composed wholly of minerals or that it is a 
mineral-chemical development ; 

(e) That any State or city has given its official approval or endorse- 
ment of Meta Chlor for use as a sterilizer, when such is not a fact; 


and from representing directly or by implication in connection with 
the offering for sale, sale, and distribution of any of their products, 
in commerce as aforesaid, 
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(f) That they are engaged in importing; and ASE 

(g) That they are engaged in exporting, when they do not, in the 
regular course of their business, sell and ship or otherwise distribute 
their products to customers outside of the continental United States 
(1-21708, Sept. 22, 1949.) 

7918. Women’s Wearing Apparel—Fictitious Pricing—REva A. Wald- 


man, an individual, trading as Evalyn’s, with her place of business — 


located in Washington, D. C., engaged in the business of offering for 
sale and selling, in commerce, articles of women’s wearing apparel, 
entered into an agreement, in connection with the offering for sale, 
sale, and distribution thereof, to cease and desist from representing. 
directly or by implication: 

By the use of fictitious price marking, or otherwise, that the regular 
price of said articles of women’s wearing apparel is any amount in 
excess of the price at which said articles are regularly and customarily 
sold by her. (1-22231, Sept. 21, 1949.) 

7919. Belt Dressing—Comparative Merits.—William J. DuPont, an in- 
dividual, trading as Du-Grip Manufacturing Co., with his principal 
place of business located in Toledo, Ohio, advertiser-vendor, engaged 
in the business of offering for sale and selling in commerce, a belt 
dressing designated ““Du-Pull,” entered into an agreement, in connec- 
tion with the offering for sale, sale, and distribution thereof, to cease 
and desist from advertising results of comparisons of Du-Pull with 
Beltraction or any other belt dressing when such comparisons are not 
based on the formula of products currently sold contemporaneously 
with the advertised comparison. (1-21005, Sept. 21, 1949.) 

7920. Witch Hazel—History, Manufacture, Relevant Facts, Approval and 
Competitive Products.—Harold C. Blankenbiller, an individual trading 
as American Distilling & Manufacturing Co., with his principal office 
and place of business located in East Hampton, Conn., advertiser- 
vendor, engaged in offering for sale and selling in commerce, witch 
hazel, entered into an agreement, in connection with the dissemina- 
tion of advertising relating to that. product, to cease and desist from 
representing, directly or by implication: 

(a) That it is a new product or that it represents a change in or 
an improvement over witch hazel N. F.; 

(6) That the process of irradiation employed in the course of man- 
ufacture of the product is one of constant control or that by its use 
the product undergoes constant or complete irradiation or that all 
equipment and containers are sterilized by its use; 

(c) That by use of the irradiation process such factors as over- 
sight, negligence, and carelessness are eliminated ; 

(¢@) That the product has been accepted, approved, or endorsed 
by the Alcohol Tax Unit of the Treasury Department or any other 
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branch of the United States Government as superior to that of other 
manufacturers ; 

(e) That the product is finer than or superior to other witch 
hazels or that other witch hazels are ordinary or from otherwise 
falsely disparaging competing products. (1-21081, Sept. 22, 1949.) 

7921. Men’s Suits— Qualities, Composition, and Quality. — Karno 
Tailors, Inc., a Louisiana corporation, and Nick S. Karno, Hyman 
Karno, and David Karno, with their principal place of business 
located in New Orleans, La., advertiser-vendors, engaged in the busi- 
ness of offering for sale and selling in commerce, general merchandise 
including men’s suits, entered into an agreement, in connection with 
the offering for sale, sale, and distribution thereof, to cease and desist 
from: : 

(1) Representing, directly or inferentially, that clothing or tex- 
tile fabrics are wrinkleproof or present no pressing problem, unless 
such products are made of or consist of materials which, in fact, are 
proof against wrinkling and do not require pressing for better 
appearance ; 

(2) Advertising, branding, labeling, invoicing, selling, or offering 
for sale products composed in whole or in part of rayon without 
clearly disclosing, by the use of the word “rayon,” the fact that such 
products are composed of or contain rayon; and, when a product is 
composed in part of rayon and in part of fibers or material other 
than rayon, from failing to disclose, in immediate connection or con- 
junction with the word “rayon,” and in equally conspicuous type, 
each constituent fiber of said product in the order of its predominance 
by weight beginning with the largest single constituent; 

(3) Advertising, labeling, invoicing, selling, or offering for sale 
products which are so-called seconds, factory rejects, or irregulars or 
which contain flaws, without clearly and conspicuously disclosing 
that said products are seconds, factory rejects, irregulars, or that 
they contain flaws, as the case may be. (1-22084, Sept. 22, 1949.) 

7922. Fuchsia Plants—History and Qualities—Earl A. Aldrich, an in- 
dividual trading as California Geranium and Fuchsia Growers Co., 
with his principal office and place of business located in Half Moon 
Bay, Calif., advertiser-vendor, engaged in the business of offering 
for sale and selling, in commerce, fuchsia plants, entered into an 
agreement, in connection with the offering for sale, sale, and distribu- 
tion thereof, to cease and desist from representing: 

(a) By applying newly coined or framed words to designate com- 
monly and generally known varieties of fuchsia plants, or in any 
other manner, that such varieties are new creations; 

(6) That the plant referred to by him as “Compacta Fuchsia” is 
a distinct strain; or 
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(e) That the Fuchsia Procumbens produces berries as large as a 
large cherry, or from otherwise exaggerating the size of berries 
produced. (1-22279, Sept. 27, 1949.) 

7923. Punchboard Combinations—Supplying to Others and Lottery Mer- 
chandising.—Shari Candies, ‘Inc., a Minnesota corporation, with its 
principal place of business located in Mankato, Minn., and Louis 
Kitsis and Maurice J. Kitsis, engaged in the sale and distribution of 
punchboard combinations, entered into an agreement, in connection 
with the offering for sale, sale, and distribution thereof, to cease and 
desist from: 

1. Supplying to or placing in the hands of others punchboards, 
push or pull cards, or other lottery devices, either with other merchan- 
dise or separately, which are to be used or may be used in the sale 
or distribution of other merchandise to the public; 

2. Selling or distributing any merchandise so packed or assembled 
that sales of such merchandise to the public are to be made or, due 
to the manner in which such merchandise is packed and assembled 
at the time it is sold by said parties, may be made by means of a 
game of chance, gift enterprise, or lottery scheme ; 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. (1-21729, Sept. 
28, 1949.) 

7924. Correspondence Course in Combustion Engineering—Business as 
Institute and Personnel.—The Hays Institute, also trading as the Hays 
Institute of Combustion Engineering, an Illinois corporation, with 
its principal place of business located in Chicago, Ill, and Ralph G. 
Johansen, K. P. Johansen and J. Stanley Johansen, as individuals and 
as officers of said corporation, engaged in the business of offering for 
sale and selling a correspondence course in combustion engineering, 
in interstate commerce, entered into an agreement, in connection with 
the offering for sale, sale, and distribution thereof, agreed to cease and 
desist from: 

(a) Using the word “institute” or any abbreviation thereof, or any 
word of similar meaning or import, in the trade and corporate name of 
said correspondence school; 

(0) Representing directly or by implication that said school has a 
staff of educators, engineers, or board of editors; 

(c) Representing directly or by implication that Joseph W. Hays is 
the educational director of said school or is otherwise associated with 
the operation or conduct of said school. (1-22528, Oct 3, 1949.) 

7925. Perfumes—Foreign Source—Ethel Wiesinger, an individual 
trading as Beverly Hills Gift Shop of Beverly Hills, Calif., and as 
Airways Gift Shop of Burbank, Calif., with her principal place of 
business located in Beverly Hills, Calif., advertiser-vendor, engaged 
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in the business of offering for selling perfumes, entered into an agree- 
ment, in connection with the dissemination of advertising relating to 
that product, to cease and desist from: 

(1) Representing, directly or through infenonce, that said per- 
fumes are manufactured or compounded from flowers, scents, oils, 
or other ingredients from the Territory of Hawaii; or that said per- 
fumes originate in the Territory of Hawaii or are made and manu- 
factured in the United States from ingredients imported from Hawaii; 

(2) Using the word “Hawaii” or any other word indicative of 
Hawaii in any manner which connotes that perfumes manufactured 
or compounded in the United States are made or compounded in Ha- 
wall; 

(8) Using the terms “Flower aia “Pikaki,” or any other Hawaiian 
word or term as brand or trade names to in any way designate, de- 
scribe, or refer to perfumes made or compounded in the United States, 
without clearly and conspicuously stating in immediate connection 
and conjunction therewith that such products are made or compounded 
in the United States. (1-21620, Oct. 12, 1949.) 

7926. Storage Bags—Mothproofing Qualities—Manahan Moth Paper 
Co., a New York corporation, with its principal place of business locat- 
ed in New York, N. Y., and Abraham Stone, Elliott Miller, and Max 
Frost, individuals and sole stockholders, engaged in the business. of 
offering for sale and selling storage bags designated “Cedartrue Stor- 
age Bags,” in interstate commerce, entered into an agreement, in con- 
nection with the offering for sale, sale, and distribution thereof, to 
cease and desist from: 

(a) Using the name “Cedartrue” without plainly disclaiming any 
mothproofing effect of the cedarwood pulp, or the aroma therefrom. 

(6) Otherwise representing directly or impliedly that the cedar- 
wood pulp in the paper used in the “Cedartrue storage bags” or the 
aroma therefrom gives protection against, or stops moth damage. 
(1-19883, Oct. 17, 1949.) 

7927. Auto Tires—Used as New, Terms and Conditions.—Jean Blatt, an 
individual trading as Standard Brand Tire Co., with his principal 
place of business located in Philadelphia, Pa., advertiser-vendor, en- 
gaged in the business of offering for sale and selling automobile tires 
and tubes in commerce, entered into an agreement, in connection with 
the offering for sale, sale, and distribution thereof, to cease and desist 
from: 

(1) Using the terms “slightly used” or “Hi-Tread” if up to ap- 
proximately one-half the tread has been worn away or is gone; 

(2) Using the words “original tread” or any other statement of 
like meaning in connection with tires which have been retreaded or 


recapped ; 
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(3) Representing that inner tubes are included in the purchase 
price of tires without including the same. 

Jean Blatt further agreed, in connection with the offering for sale 
and sale of automobile tires as aforesaid, that he will continue to cease 
and desist from: 

(4) Using the terms “very slightly used” “O.K. perfect tires,” “85 
percent nonskid original tread,” “98 percent original nonskid,” “will 
give new tire service,” or “genuine factory adjustments,” as descrip- 
tive of his tires. (1-22477, Oct. 21, 1949.) 

7928. Jewelry—Composition and Manufacture.—George Dumas, an in- 
dividual trading as Sterling Jewelers, with his principal place of 
business located in Columbus, Ohio, advertiser-vendor, engaged in 
the business of offering for sale and selling jewelry in interstate com- 
merce, entered into an agreement, in connection with the offering 
for sale, sale, or distribution thereof, to cease and desist from: 

(1) Representing, directly or inferentially, that a product is plated 
or covered with a gold alloy of a designated fineness, such as “14K” 
_unless the entire surface of such product is plated with a gold alloy 
of the fineness so indicated; And provided, If the gold or gold alloy 
covering of a product is not of such substantial thickness as properly 
to be designated as plating or filling but the product is merely flashed, 
washed or colored with gold, that no quality mark such as “Karat” 
or “K” shall be used in connection with the description thereof, and 
that the word “gold,” if used in such description, shall be immedi- 
‘ately followed in equal conspicuousness by the words “flashed,” ‘“col- 
ored,” or “washed” ; 

(2) Using the word “stone” or “whitestone” as descriptive of 

jewelry insets which are not in fact precious stones or gems, unless 
such descriptive words be preceded in equal conspicuousness by the 
word “imitation” or “simulated.” (1-17525, Oct. 21, 1949.) 
7929. Bulbs, Plants and Roots—Producer and Quality—Michigan Bulb 
Co., a Michigan corporation, with its principal place of business. lo- 
cated in Grand Rapids, Mich., and Forrest Laug and Gerald Laug, in- 
dividually and as officers and principal stockholders of said corpora- 
tion, engaged in the business of offering for sale and selling bulbs, 
plants, and roots, in interstate commerce, entered into an agreement, 
in connection with the offering for sale, sale, and distribution thereof, 
to cease and desist from representing: 

(a) By the use of the word “farms” as a part of a trade or firm 
name, or otherwise, that this corporation owns, controls, or operates 
a farm on which it raises any substantial amount of the nursery stock 
which it sells; 

(6) That evergreen seedlings are young evergreen trees; 

(c) That the table lamps sold by them portray or create the il- 


> 


lusion of a forest fire or falling water on their shades, when, in fact, - 
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a substantial number of said lamps do not portray or create the il- 
lusions claimed; or 

(d) That plants, roots, and bulbs will be delivered in time for sea- 
sonal planting unless such stock is shipped and delivered within such 
time. 

Michigan Bulb Co., Forrest Laug, and Gerald Laug further agreed 
to cease and desist from representing that roots, plants, and bulbs sold 
and shipped by them in commerce are hardy, virile, or free from 
disease unless said products not only are in such condition when 
shipped, but are so packed and shipped that there is reasonable as- 
surance that they will be delivered to purchasers still in that con- 
dition. (1-19292, Oct. 21, 1949.) 

7930. Real Estate Booklet—Qualities, Content and Value.—William B. 
Schulte, an individual, doing business under the names American 
Eines Builders and W. B. Schulte Organization, with his place of 
business located in Huston, Tex., engaged in the offering for sale and 
sale of a booklet designated ‘Hetabliching and Operating a Real 
Estate and Insurance Brokerage Business,” in interstate commerce, 
entered into an agreement, in connection with the offering for sale, 
sale and distribution thereof, to cease and desist from representing 
directly or by implication: 

(a) That study of such publication will enable anyone to operate 
successfully a real estate or insurance business ; 

(6) That the publication contains inside information or is an ex- 
haustive or complete treatise on the operation of a real estate or in- 
surance business; 

(c) That the same or substantially the same information cannot be 
obtained for less than the $2 price charged by the said William B. 
Schulte. (1-22043, Oct. 21, 1949.) 

7931. Drug and Spray Device—Commercializing Government Report.— 
Peda Spray Co., Inc., a Washington corporation, with its principal 
place of business located in Pontiac, Mich., engaged in the business of 
offering for sale and selling a drug preparation designated “Peda 
Spray Solution” and a device designated “Peda Spray Dispenser,” 
entered into an agreement, in connection with the offering for sale 
and selling said products, to cease and desist from using, in whole or 
in part, for advertising, publicity, or sales-promotion purposes any 
report by any bureau, department, or agency of the United States 
Government or by any officer, official, or employee thereof, where such 
use of said report is violative of any rule, regulation, or instruction 
by any bureau, department, or agency of the United States Govern- 
ment, or where such use imports or implies in any manner that said 
bureau, department, or agency has approved or recommended the 
use of the said products. (1-22462, Nov. 9, 1949.) 
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7932. Motor Oils and Greases—Source.—Thermoil Lubricants Corp., 
an Oklahoma corporation, with its principal office and place of busi- 
ness located in Elk City, Okla., engaged in the business of offering 
for sale and selling lubricants, greases, motor oils, and similar types 
of products among which is a product designated “Penn-Bee” motor 
oil, in interstate commerce, entered into an agreement, in connection 
with the offering for sale, sale, and distribution thereof, to cease and 
desist from : 

Using the word “Pennsylvania,” or the abbreviation or derivation 
“Penn,” or any other abbreviation or derivation of such word, alone 
or in conjunction with any other word, to designate or describe a 
product not composed entirely of oil derived from the Pennsylvania 
Grade oil fields: Provided, however, That in the case of a product 
composed in part of oil derived from the Pennsylvania Grade oil 
fields, this shall not be construed as prohibiting said corporation from 
stating truthfully the percentage of such oil in such product. (1- 
92178, Nov. 10, 1949.) 

7933. Vacuum Cleaners—Factory Rebuilt—Re-New Sweeper Co., a 
Michigan corporation, with its principal place of business located in 
Detroit, Mich., advertiser-vendor, engaged in offering for sale and 
selling in commerce rebuilt vacuum cleaners, entered into an agree- 
ment, in connection with the offering for sale, sale, and distribution 
thereof, to cease and desist from representing directly or by implica- 
tion: 

By the use of the terms “factory modernized” or “factory rebuilt,” 
without clearly disclosing that the factory referred to is not the fac- 
tory of the original manufacturer ; or in any other manner that rebuilt 
vacuum cleaners are modernized or rebuilt at the factory of the manu- 
facturing company. (1-21035, Nov. 18, 1949.) 

7934, Dog Food—Qualities and Composition—The Ubiko Milling Co., 
an Ohio corporation, with its principal office and place of business 
located in Cincinnati, Ohio, advertiser-vendor, engaged in the busi- 
ness of offering for sale and selling, in commerce, a dry dog food 
designated “Life Guard Dog Food,” entered into an agreement, in 
connection with the dissemination of advertising relating to that 
product, to cease and desist from representing directly or by 
implication: 

(2) That the product will maintain or improve the health of dogs 
or is beneficial as a preventive of diseases in dogs without expressly 
limiting such claims to cases of inadequate diet ; 

(6) That the product will increase the functioning of a dog’s repro- 
ductive organs without*expressly limiting it to those cases where sub- 
normal functioning is due to an inadequate diet; 

(c) That the product will promote speed, drive, or endurance in 
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dogs without expressly limiting it to cases where lack of those condi- 
tions is due to an inadequate diet; 

(d@) That the product contains meat or milk. (1-19623, Nov. 18, 
1949.) 

7935. Correspondence Courses in Theology—College Status, Qualifica- 
tions, ete.—Lighthouse Bible College, a nonprofit Illinois corporation, 
with its office and place of business located in Rockford, Ill., engaged 
in the business of offering for sale and selling, in commerce, corre- 
spondence courses in theology, entered into an agreement, in connec- 
tion with the offering for sale, sale, and distribution thereof, to cease 
and desist from: 

(a) Representing through use of the word “college” in its corporate 
name or in any other manner that its business is that of.a college or 
other institution of higher learning. 

(6) Representing that its courses are recognized courses or that 
they are endorsed by the churches or approved by educators; 

(c) Representing that the courses represent the best factors in 
modern education ; : 

(d) Representing that it is accredited by any agency which is not’ 
a standard recognized accrediting agency without clearly disclosing 
the true status of such agency; 

(e) Representing, in any manner, that the degrees awarded by it 
have any standing in recognized colleges, universities, seminaries, or 
other institutions of higher learning; 

(f) Representing that the degrees attributed to those associated 
in the conduct of its affairs were earned in recognized or accredited 
institutions. (1-22887, Nov. 18, 1949.) 

7936. Embalming and Cemetery Supplies—Personnel.—Undertakers 
Supply Co., an Illinois corporation, with its principal office and place 
of business located in Chicago, Ill., engaged in the business of offering 
for sale and selling in commerce, embalming and cemetery supplies, 
entered into an agreement, in connection with the offering for sale, 
sale, and distribution thereof, to cease and desist from using the terms 
“research staff” and “research department,” or either, or any similar 
term in referring to its activities or facilities at such times as it does 
not employ a full-time chemist who conducts tests and research in 
connection with the types of products sold by it. (1-22484, Nov. 21, 
1949.) 

7937. Baby Chicks—Government Inspected, Disease-free, ete——Berry’s 
Poultry Farm & Hatchery, an Iowa corporation, with its principal 
office and place of business located in Clarinda, Iowa, and Ralph Duff 
and Paul W. Frehse, engaged in the business of offering for sale and 
selling in commerce, baby chicks, entered into an agreement, in connec- 
tion with the offering for sale, sale, and distribution thereof, to cease 
and desist from representing, directly or by implication: 
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(a) That the baby chicks or the flocks producing the eggs from 
which said chicks are hatched are inspected, tested, or approved by the 
State of Iowa or by inspectors licensed by that State or that the busi- 
ness is conducted under a license granted by the State of Iowa other 
than a license to operate under the provisions of the hatchery law of 
Towa issued following an inspection of the facilities of the hatchery 
for sanitation ; 

(6) That the baby chicks are free from pullorum. (1-22249, Nov. 
21, 1949.) 

7938. Cutlery—Manufacture.—Millers Forge Manufacturing Corp., a 
New York corporation, with its principal office and place of business 
located in New York, N. Y., and Jack Brown, Miller, Otto Wyland, 
and August Henkel, engaged in the business of offering for sale and 
selling in commerce, cutlery, entered into an agreement, in connection 
with the offering for sale, sale, and distribution thereof, to cease and 
desist from representing that the cutlery is made by hand; Provided, 
That this shall not be construed as an agreement not to represent that 
the cutlery is.individually forged, hand ground, or hand polished. 
(1-21940, Nov. 21, 1949.) 

7939. Photographs and Frames—Size of Business and Composition.— 
Philip H. Rich and Conrad C. Voegler, copartners trading as Lavelle 
Studios, with their principal place of business located in the District 
of Columbia, engaged in the business of offering for sale and selling 
photographs in commerce, entered into an agreement, in connection 
with the offering for sale, sale, and distribution thereof, to cease and 
desist from: 

(1) Representing, directly or inferentially, that they conduct or 
operate the foremost family photographic studio in the District of 
Columbia, or otherwise that the magnitude or prominence of their 
business is in excess of the true magnitude or prominence thereof ; 

(2) The use of the word “gold” as descriptive of or as a designation 
for picture frames or other products not made throughout of gold; 
provided that if a product is plated or filled with gold or gold alloy of 
a designated fineness and the word “gold” is used in connection with 
the description of such covering, then such word, whenever used, shall 
be immediately preceded in equal conspicuousness by an appropriate 
quality mark clearly indicating its karat fineness and shall be followed 
by the word “plated” or “filled,” as the case may be: And provided 
further, If the gold or gold mie covering of the product is not of 
such silistambie) thickness as properly to be designated as plating or» 
filling, but the product is merely flashed, washed, or colored with gold, 
then no quality mark shall be used in connection with the Adeeeshet 
thereof and the word “gold” if used in such description shall be im- 
mediately followed in equal conspicuousness by the words See m 
“flashed,” or “washed.” (1-20722, Nov. 23, 1949.) 
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7940. Ties—Manufacture and Composition——Boris M. Levin, an in- 
dividual trading as Monterey Hand Loomed Mills with his principal 
office and place of business located in Los Angeles, Calif, engaged in 
the business of offering for sale and selling in commerce, ties and other 
merchandise, entered into an agreement, in connection with the offer- 
ing for sale, sale, and distribution of such products, to cease and desist 
from: 

(a) Using “hand” as a part of his trade name unless it is clearly and 
conspicuously disclosed in connection therewith that said products are 
not made from. hand-loomed material ; 

(6) Representing said ties or other articles as made from hand- 
loomed material. (1—22536, Nov. 23, 1949.) - 

7941. Rug Cleaner—Qualities, History, etec—Magic Foam Sales Corp., 
an Ohio corporation, with its principal place of business located in 
Cincinnati, Ohio, and Donald C. Wiggins and June W. Wiggins, as 
individuals and officers of said corporation, engaged in the business 
of offering for sale and selling a rug and upholstery cleaner designated » 
“Magic Foam,” in interstate commerce, entered into an agreement, in 
connection with the offering for sale, sale, and distribution thereof. to 
cease and desist from representing directly or by implication: 

(a) That the product embodies a new principle of cleaning; 

(6) That the product does not remove natural oils from fabrics; 

(c) That the product restores natural oils to fabrics; and that they, 
and each of them, will not resume the representations, either directly 
or by implication. 

(d) That the product has any value as a mothproofing agent; 

(e) That the product has any sterilizing effect. (1-22304, Nov. 
23, 1949.) 

7942. Bed Board—Therapeutic Properties.—Rest-Well Bed Board, Co., 
a New York corporation, also trading as Rest-Well Products, Inc., 
with its principal place of business located in New York, N. Y., and 
Frank R. Muenzen, Arthur J. Muenzen, Leo J. Muenzen, Carl C. Muen- 
zen, Lawrence Muenzen, Wendell J. Muenzen, Leo Whitaker, Edward 
Daly, Ross E. Muenzen, and Kathryn T. Muenzen, engaged in the 
business of offering for sale and selling a bed board designated “Rest- 
Well Bed Board” and “Orthopedic Bed Board,” entered into an agree- 
ment, in connection with the dissemination of advertising relating to 
those products, to cease and desist from representing directly or by 
implication : 

(a) That said product is of any benefit for backache except where 
such condition is caused by or due to overly soft mattresses or sagging 
springs; 

(b) That said product is of any benefit for fatigue, general nervous 
tension, inability to relax in sleep, sacroiliac pains, lumbago, or ar- 
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thritis except where such conditions are aggravated by overly soft 
mattresses or sagging springs; 

(c) That said product will make one healthy or invigorated or has 
any beneficial effect on the nervous or circulatory systems; 

(d) That said product is of any benefit for anemia or diseases of 
the kidneys, ovaries, uterus, colon, or prostate 5 

(e) That said product is an orthopedic device, or from representing 
in any manner that the product will correct or prevent deformities of 
the human body; 

(f) That said product will produce a natural sleep; - 

(g) That said product will enable one to have a correct or proper 
sleeping posture or has any beneficial effect on bodily functions. 
(1-21461, Nov. 28, 1949.) 

7943. Photographs—Conditions, Refunds, ete—Clinton Studios, Inc., 
a New Jersey corporation, with its principal place of business located 
in Newark, N. J., and Edward J. Davis and Ethel Davis, as officers and 
stockholders, engaged in the sale and distribution of photographs in 
interstate commerce, entered into an agreement, in connection with 
the offering for sale, sale, and distribution thereof, to cease and desist 
from representing directly or by implication: 

(a) That a.local studio is to be opened when no such studio is con- 
templated ; 

(6) That photographs of local children will be displayed in a local 
studio to be opened ; 

(ce) That the general policy is to furnish dissatisfied customers with 
reprints and if the customers are dissatisfied with the reprints to make 
retakes and if the retakes are unsatisfactory to make refunds unless 
- performance is in strict accordance therewith. 

(d) That customers receive an oil painting of the children photo- 
graphed. (1-20971, Dec. 2, 1949.) 

7944. Burial Caskets—Durability—Crane & Breed Casket Co., an 
Ohio corporation, with its principal office and place of business located 
in Cincinnati, Ohio, engaged in the business of offering for sale and 
selling in commerce, burial caskets designated “Ever Seal Caskets,” 
entered into an agreement, in connection with the offering for sale, 
sale, and distribution thereof, to cease and desist from representing 
that said caskets will afford permanent protection against the elements 
to the body therein encased: Provided, That this shall not be con- 
strued as an agreement not to use “Ever Seal” as a designation for 
the said caskets. (1-20589, Dec. 5, 1949.) 

7945.*° Cough Drops—Therapeutic Properties and Indorsements.—C. A. 
Briggs Co., a Maine corporation, with its principal place of business 
located in Cambridge, Mass., engaged in the business of manufacturing 
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a medicinal preparation in cough drop form now designated “Hos- 
pital Brand H-B Cough Drops,” and offering for sale and selling the 
same under the adopted trade name “H. B. Sales Co.,” entered into an 
agreement, in connection with the dissemination of advertising relat- 
ing to that product, to cease and desist from: 

(a) Representing, directly or by implication, through the use of 
the phrase “Stop That Cough” or otherwise, that said preparation is 
a remedy for coughs, or that its therapeutic value exceeds that of a 
soothing demulcent for allaying minor throat irritations such as those 
caused by excessive smoking or those which accompany coughs due to 
colds; 

(b) Using in conjunction with the words “Hospital Brand” in the 
name of said preparation, the collateral statement “Compounded Like 
a Prescription” or the symbol “Rx,” or any other representations which 
tend or may tend to cause or convey the belief or impression that said 
preparation is in general use in hospitals or has received the sanction, 
endorsement, or approval of hospitals. 

This stipulation is supplemental to Stipulation No. 3745, approved 
October 22, 1943, as amended by stipulation approved June 19, 1947.2? 
(1-17290, Dec. 12, 1949.) 

7946. Electric Fence Controllers—Maker.—Guaranteed Products, Inc., 
an Ohio corporation, with its principal office and place of business lo- 
cated in Wellington, Ohio, and Philip L. Bradstock, Simon S. Maier, 
and Howard R. Maier, officers of said corporation, engaged in the busi- 
ness of offering for sale and selling electric fence controllers in inter- 
state commerce, entered into an agreement, in connection with the of- 
fering for sale, sale, and distribution thereof, to cease and desist from 
in any manner representing the manufacturer of said electric fence 
controllers to be other than the actual manufacturer thereof. (1- 
22864, Dec. 15, 1949.) 

7947. Correspondence Courses in Handwriting Analysis—Qualifications, 
Institute, ete—American Institute of Grapho-Analysis, Inc., a Mis- 
souri corporation, with its principal place of business located in 
Springfield, Mo., and Milton N. Bunker, advertiser-vendors, engaged 
in the business of offering for sale and selling home study courses of 
instruction in handwriting analysis, in interstate commerce, entered 
jnto an agreement, in connection with the offering for sale, sale, and 
distribution thereof, to cease and desist from representing, directly 
or inferentially : 

(1) By the use of the term “Dr.” in connection with the name of 
the aforesaid Milton N. Bunker, or otherwise, that said individual 
has been accorded a doctorate or the degree or title of a doctor by an 
accredited university or college; 


4 See 37 F. T. C. 729. 
12 See 43 F. T. C. 719. 
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(2) By the use of the word “institute” as part of or in connection 
with said corporate name, or other use of the word “institute,” that 
the business conducted by them is for the promotion of learning such 
as philosophy; art, or science, and has the equipment and faculty of an 
institute. 

(3) By use of the statement “The Ceiling tuition for the Complete 
Course was established at $250”, or otherwise, that a ceiling price for 
their course of instruction has been established by a governmental 
- agency; 

(4) By statements such as “men who never before earned $25 in an 
hour have done it with graphoanalysis,” or otherwise, that the poten- 
tial earnings of persons completing such course of instruction are in 
excess of the earnings which therefore have been consistently made in 
the ordinary and usual course of business and under normal conditions 
and circumstances by a substantial number of persons completing 
such course or courses of instruction ; 

(5) That they conduct or operate regional schools, unless or until 
they actually do conduct regional schools as represented. (1-20222, 
Dee. 16, 1949.) 

7948. Flooring Composition—Nature, Comparative Merits and Quali- 
ties —Lasting Products Co., a Maryland corporation, with its princi- 
pal place of business located in Baltimore, Md., advertiser-vendor, 
engaged in offering for sale and selling in commerce, a magnesium 
oxychloride flooring composition under the trade name “Corkstone,” 
entered into an agreement, in connection with the offering for sale, 
sale, and distribution thereof, to cease and desist: 

(1) From the use of “Corkstone” as the name of the flooring without 
plainly disclosing that it is an oxychloride cement ; 

(2) From representing that such resilience as the flooring possesses 
is comparable to the resilience of cork or otherwise resembles cork; 

(3) From representing that a flooring of the product is waterproof, 
dustfree, dustproof, yielding under foot, a nonconductor of heat or 
cold or won’t deteriorate. (1-22750, Dec. 19, 1949.) 

7949. Water Demineralizers—Qualities and Results.—Penfield Manu- 
facturing Co., Inc., a Connecticut corporation, with its principal office 
and place of business located in Meriden, Conn., advertiser-vendor, 
engaged in the business of offering for sale and selling in commerce, 
water demineralizers, entered into an agreement, in connection with 
ihe offering for sale, sale, and distribution thereof, to cease and desist 
from representing in any manner that its water demineralizers pro- 
duce water that is the chemical equivalent of distilled water or water 
superior thereto. (1-22942, Dec. 21, 1949.) 

7950. Carbonated Beverage—Nature.—Union Bottling Co., a Tennes- 
see corporation, with its principal place of business located in Mem- 
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phis, Tenn., also doing business as the Graport Co., engaged in the 

business of offering for sale and selling a certain carbonated beverage 

designated “Graport,” entered into an agreement, in connection with | 
the dissemination of advertising relating to that product, to cease 

and desist from using the brand name “Graport,” or such terms as 

“grape flavor,” “winey flavor,” or “winey muscadine flavor,” to describe 

or designate such product, unless it appears in connection therewith 

that the product is an imitiation grape beverage. (1-22952, Jan. 

3, 1950.) 

7951. Syrup—Material Facts.—Penick & Ford, Ltd., Inc., a Delaware 
corporation, with its principal office and place of business located in. 
New York, N. Y., engaged in the business of offering for sale and 
selling a food designated “Vermont Maid Syrup,” entered into an 
agreement, in connection with the offering for sale, sale, and distribu- 
tion thereof, to cease and desist from disseminating: 

Any advertisement which depicts any Vermont Maid Syrup label 
other than one bearing all of the pertinent data contained in the actual 
label affixed to the container in which the product is packed and sold. 
(1-22781, Jan. 8, 1950.) 

7952. Silver-Plated Holloware—Foreign Source——English Silver Man- 
ufacturing Corp, a New York corporation, with its principal office 
and place of business located in New York, N. Y., advertiser-vendor, 
engaged in the business of offering for sale and selling silver-plated 
holloware, in interstate commerce, entered into an agreement, in 
connection with the offering for sale, sale, and distribution thereof, 
to cease and desist from: 

(a) Using “English” as a part of its trade name unless, in imme- 
diate conjunction with said trade name and in prominent type, clear 
and conspicuous disclosure is made through use of the words “Made 
in U.S. A.,” or otherwise, that the products are made in the United 
States. 

(6) Using any symbol which may create the impression that the 
products are made in England. 

(c) Using as descriptive of silver-plated holloware not made in 
Sheffield, England, the word “Sheffield,” alone or in connection with 
any other word or words, sign, symbol, or device to describe or desig- 
nate such silver-plated holloware either by stamping or impressing 
the name “Sheffield” thereon or in any other manner: Provided, how- 
ever, That the words “Sheffield” may be used in connection with the 
sale of silver-plated holloware not made in Sheffield, England, if it 
is used only in connection with the word or words “design” or “pat- 
tern” or words of similar import and meaning so as clearly to reveal 
that the article described is a modern copy or modern reproduction 
of the “design” or “pattern” of a piece of Sheffield plate manufactured 
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in the eighteenth century and such descriptive words are clearly qual- 
ified by the words “Made in U. S. A.” or words of similar import and 
meaning revealing the country in which said ware has been manu- 
factured. (1-20973, Jan. 8, 1950.) 

7953. Spot Remover—Properties—Renuzit Home Products Co., a 
Pennsylvania corporation, with its principal office and place of busi- 
ness located in Philadephia, Pa., advertiser-vendor, engaged in the 
business offering for sale and selling in commerce a product desig- 
nated “Renuzit Spot and Stain Remover,” entered into an agreement, 
in connection with the offering for sale, sale, and distribution thereof, 
to cease and desist from representing that the product will remove — 
all kinds of spots. (1-21438, Jan. 4, 1950.) 

7954. Quilt Fabric Pieces—Qualities—Anthony Salzman, an individ- 
ual trading as Union Mill Ends, with his principal office and place of 
business located in Monticello, N. Y., engaged in the business of offer- 
ing for sale and selling, in commerce, quilt fabric pieces, entered into 
an agreement, in connection with the offering for sale, sale, and dis- 
tribution thereof, to cease and desist from representing, directly or by 
implication : 

That said quilt fabric pieces are color fast. (1-22695, Jan. 11, 
1950.) 

7955. Wiring Instructions for Motors—Qualities and Results.—Joseph 
F. Bent, an individual presently connected with the Sanfer Manufac- 
turing Co., Inc., with his principal place of business located in the 
city of Huntington Park, Calif., formerly trading as Home Products, 
Inc., engaged in the business of offering for sale and selling in inter- 
state commerce, wiring instructions for operating three-phase elec- 
tric motors on single-phase power and operating single-phase elec- 
tric motors on three-phase power, entered into an agreement, in con- 
nection with the offering for sale, sale, and distribution thereof, to 
cease and desist from representing, directly or inferentially : 

That by following said wiring instructions, a three-phase motor may 
be operated on single-phase power, unless such representation be ac- 
companied in equal conspicuousness by a statement to the effect. that 
a second three-phase motor must be used as a converter. (121998, 
Jan. 13 1950.) 

7956. Correspondence Course in Massage—Price.—College of Swedish 
Massage, Inc., an Hlinois corporation, with its principal office and 
place of business located in Chicago, Il., engaged in the business of 
offering for sale and selling, in commerce, a correspondence course in 
massage, entered into an agreement, in connection with the offering 
for sale, sale, and distribution thereof, to cease and desist from repre. 
senting directly or by implication: 

That the price at which said correspondence course in massage is 
offered for sale and sold is a special or reduced price, for a limited 


STIPULATIONS 1215 


time, when such price is in fact the usual and customary price thereof. 
(1--22141, Jan. 16, 1950.) 

7957. Ghesiine Gees Totton Merchandising — Trico Gum Corp., a 
Pennsylvania corporation, with its principal place of business located 
in Philadelphia, Pa., and Edward Rosenberg and Louis Karloff, of- 
ficers thereof, engaged in the manufacture, sale, and distribution of 
chewing gum, and sale and distribution of certain assortments con- 
sisting of a quantity of bubble gum designated “Trio Triple Gum” 
and a football, in interstate commerce, in competition with other cor- 
porations and with partnerships and individuals likewise engaged, 
entered into an agreement, in connection with the offering for sale, 
sale, and distribution thereof, to cease and desist from: 

(1) Selling or distributing chewing gum or any other commodity so 
packed or assembled that sales thereof to the public are made or may 
be made by means of a game of chance, gift enterprise, or lottery 
scheme; 

(2) igre or distributing any commodity or merchandise by 
means of a plan or method involving use of a game of chance, gift 
enterprise, or lottery scheme. (1-22519, Jan 23, 1950.) 

7958. “Plastic Metal’? Product—Qualities, eee and Manufacturing 
Status.—Metalite Manufacturing Co., Inc., an Ohio corporation, with 
its principal place of business ipsarerhi in Cleveland, Ohio, and Charles 
Schaeffer and Ned L.. Mann, officers thereof, engaged i in the offering 
for sale, sale and reli cheat of a Serene designated “Metalite 
Plastic Metal,” in interstate business, entered into an agreement, in 
connection with the offering for sale, sale, and distribution thereof, 
to cease and desist from: 

(a) Representing directly or by implication that said product dries 
to metal hardness or hardens into metal; 

(6) Representing directly or by implication that said product is 
new or that there is no other product like it; 

(ec) Using the word “manufacturing” as part of their corporate or 
trade name and from otherwise representing that their concern manu- 
factures or compounds the said product. (1-21918, Jan. 27, 1950.) 

7959. Food, Drug and Cosmetic Products—Maker.—A. W. Curtis, Jr., 
an individual trading as A. W. Curtis Laboratories, with his principal 
office and place of business located in Detroit, Mich., engaged in the 
business of offering for sale and selling in commerce a drug product 
designated “Curtis Rubbing Oil” and approximately 83 other products 
in the category of foods, drugs, or cosmetics, all of which he refers to 
as both Curtis products and as Carver products, entered into an agree- 
ment, to cease and desist disseminating any advertisement which repre- 
sents through pictorial likeness of Dr. George Washington Carver, 
through references to the products as “Carver” products or in any 
other manner that any of the products is manufactured according to 
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a formula originated by Dr. George Washington Carver except the 
product now designated “Curtis Rubbing Oil” or that Dr. Carver 
participated in origination of the formulas of any of the other said 
products unless such is a fact and then only to such extent as Dr. 
Carver actually participated in the origination thereof. 

It is understood that this shall not be construed as an agreement by 
A. W. Curtis, Jr., not to use his registered trade-mark (the name Dr. 

- George Washington Carver in association with the portrait of the 
individual, now deceased, together with the name Curtis): Provided, 
That said registered trade-mark is used solely as a trade-mark and is 
followed by the words “trade-mark.” (1-19775, Jan. 27, 1950.) 

7960. Candy—Selling for Lottery Merchandising—James O. Welch 
Co., a Massachusetts corporation, with its principal place of business 
located in Cambridge, Mass., and James O. Welch, Robert H. W. 
Welch, Jr., and Lucy M. Byron, individually and as officers of said 
corporation, engaged in the manufacture and sale of candy bars and 
caramel suckers, entered into an agreement, in connection with the 
offering for sale, sale, and distribution thereof, to cease and desist 
from: 

(1) Selling any candy or other merchandise so packed and as- 
sembled that sales of such merchandise to the public are to be made, 
or due to the manner in which such merchandise is packed and as- 
sembled ‘at the time it is sold by respondents, may be made by means 
of a game of chance, gift enterprise or lottery scheme; 

(2) Selling or distributing any candy or other merchandise through 

‘the use of any sales promotion scheme involving a game of chance, 
gift enterprise or lottery scheme; 

(3) Selling or otherwise disposing of any candy or other merchan- 
dise by means of a game of chance, gift enter Laie’ or lottery scheme. 

~ (1-22389, Feb. 3, 1950.) 

7961. Motor rae Additive—Economizing Properties. aif Ruyihond C. 
Brin, Herbert D. Brin, Samuel E. Brin, and E. Garonzik, copartners 
doing business under the trade name be Hydrotex Tridustries: with 
their principal place of business located in Dallas, Tex., advertiser- 
vendors, engaged in the business of offering for sale and selling a motor 
fuel additive designated “Kssentialube,” in interstate commerce, 
entered into an agreement, in connection with the offering for sale, 
sale, and distribution thereof, to cease and desist from representing 
directly or by implication that said product reduces fuel consumption 
in either gasoline or Diesel engines. (122343, Feb. 3, 1950.) 

7962. Costume Jewelry—Nature and Composition A. C. Becken Co. a 
“an Illinois corporation, with its principal place of business located in 
‘Chicago, Ill, advertiser-vendor, engaged in the wholesale and retail 

jewelry pistes offering for sale and selling a wide variety of items 
including costume jewelry, in interstate commerce, entered into an 
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agreement, in connection with the offering for sale, sale, and distribu- 
tion thereof, to cease and desist from using the word “stone” as de- 
scriptive of such insets unless it is clearly disclosed that the insets are 
simulated or imitations. (1-22122, Feb. 6, 1950.) 

7963. Insecticide—Effectiveness, Safety and Relevant Facts—Gaston 
George Johnston, an individual trading as Gaston Johnston Co., with 
his principal office and place of business located in New York, N. Y., 
advertiser-vendor, engaged in the business of offering for sale and 
selling in commerce, an insecticide designated “No Roach,” an economic 
poison entered into an agreement, in connection with the offering for 
sale, sale, and distribution thereof, to cease and desist from represent- 
ing directly or by implication: 

(a) That the product affects a 100-percent kill of roaches or that its — 
use results in their complete elimination or roach free premises; 

(6) That the product has a residual effectiveness for any definite 
number of months; 

(c) That the product is nonpoisonous, safe, or harmless; 

(d) That insecticide exterminators do not buy the product because 
of its effectiveness. (1-22821, Feb. 8, 1950.) 

7964, Vitamin Preparation—Therapeutic Properties—The Chatta- 
nooga Medicine Co., a Tennessee corporation, with its principal office 
and place of business located in Chattanooga, Tenn., engaged in the 
business of offering for sale and selling a vitamin and iron prepara- 
tion designated “Zyrone,” entered into an agreement, in connection 
with the offering for sale, sale, and distribution thereof, to cease and 
desist from representing, directly or impliedly : 

(a) That said preparation is effective in the treatment of any min- 
eral deficiency symptoms other than those due to an iron deficiency; or 

(0) That Zyrone is effective in the treatment of any vitamin defi- 
ciency, symptoms other than those due to a deficiency of vitamin B,. 
(1-21415, February 6, 1950.) 

7965. Animal Feed Supplement—Therapeutic and Nutritional Qualities.— 
Yeastex Co., an Iowa corporation, with its principal offices and places 
of business located in Waterloo, Iowa, and Monticello, Iowa, adver- 
tiser-vendor, engaged in the business of offering for sale and selling 
products desigated “Yeastex” and “Yeastex-G,” entered into an 
agreement, in connection with the dissemination of advertising re- 
lating to those products, to cease and desist from representing, directly 
or by implication: 

(a) That Yeastex is of any significant value from a therapeutic or 
a dietary standpoint when used in connection with the feeding of 
poultry, livestock, or other animals; 

(6) That Yeastex contains vitamin A or any other ingredient not 
therein contained or that the amount of any ingredient of which it is 
composed is other than the actual amount thereof; 
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(c) That Yeastex-G is of any significant value from a therapeutic 
or a dietary standpoint when used in connection with the feeding of 
poultry, livestock, or other animals, without expressly limiting its 
value to that of a riboflavin supplement. (1-18692, Feb. 15, 1950.) 

7966. Traveling Bags—Non-Disclosure of Composition.—George Gold- 
berg, an individual trading as Artgold Leather Goods Manufacturing 
Co., with his place of business located in Boston, Mass., advertiser- 
vendor, engaged in the business of offering for sale and selling men’s 
traveling bags, in interstate commerce, entered into an agreement, in 
connection with the offering for sale, sale, and distribution thereof, to 
cease and desist: 

(a) From failing to reveal clearly in the advertising of such 
products and in a stamp, tag, or other label affixed to such products 
that the leather is split or cut from the underside of the hide and 
is not top grain leather, as for example: “Split Cowhide.” 


and, in connection with the offering for sale, sale, and distribution 
of men’s traveling bags or other products made of or containing leather 
which is backed with fabric, or with any material other than leather, 
or with split leather, said individual will forthwith cease and desist : 

(6) From failing to reveal clearly in the advertising of such 
products and in a stamp, tag or other label affixed to such products that 
the leather is backed with fabrics, or with certain designated material 
other than leather, or with split leather of a certain kind, as the case 
may be. (1-22684, Feb. 15, 1950.) 

7967. Hair Preparation—Therapeutic Properties and Unique Nature.— 
Locke Chemical Co., a Maryland corporation, with its principal office 
and place of business located in Baltimore, Md., advertiser-vendor, 
engaged in the business of offering for sale and selling a product desig- 
nated “308 Hair Preparation,” entered into an agreement, in connec- 
tion with the dissemination of advertising relating to that product, to 
cease and desist from representing directly or by implication: 

(a) That the product is a cure or a remedy for dry, scaly, itchy, or 
oily scalp, or dandruff or any other scalp condition; 

(6) That the product does what no other product can do; 

(c) That the product is a cure or a remedy for falling hair or that it 
will prevent that condition. (1-23246, Feb. 16, 1950!) 

7968. Automotive Repair Product—Nature—Hobb Swetnam Co., Inc., 
a Texas corporation with its principal place of business located in 
Wichita Falls, Tex., and Shafter C. McAdams, Sr., Shafter C. 
McAdams, Jr., and William J. McAdams, officers thereof, engaged 
in the business of offering for sale, selling, and distributing a number 
of automotive products including two products designated “Block- 
Weld Liquid” and “Liquid Radiator Solder,” in interstate commerce, 
entered into an agreement, in connection with the offering for sale, 
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sale, and distribution of their product now designated “Block-Weld 
Liquid,” to cease and desist from: 

(a) Representing through the use of the word “weld” as a part of 
the brand name of such product, or otherwise, that the product welds 
metal, and from representing directly or by implication that such 
product will permanently seal a leak, crack, or crevice in metal; 


and, in connection with the offering for sale, sale, and distribution of 
their product now designated “Liquid Radiator Solder,” or any other 
product of the same or substantially the same composition they, and 
each of them, will forthwith cease and desist from: 

(6) Using the word “solder” as a part of the brand name of such 
product unless accompanied by a clear disclosure that the product is 
nonmetallic. (1-22383, Feb. 24, 1950.) 

7969. Jewelry—Composition and Quality —W & H Jewelry Co., Inc., a 
Rhode Island corporation, with its principal office and place of busi- 
ness located in Providence, R. I., engaged in the business of offering 
for sale and selling, in commerce, jewelry, entered into an agreement, 
in connection with the offering for sale, sale, and distribution thereof, 
to cease and desist from representing, directly or impliedly: 

(a) That any of said jewelry contains any specified percentage or 
proportion of gold in the metal alloy portion thereof, in excess of the 
percentage or proportion of gold actually contained in the finished 
article; or 

(6) That any article of said jewelry is “Sterling” silver unless the 
metal alloy portion thereof contains at least 925 parts of silver per 
thousand. (1-20711, Feb. 24, 1950.) 

7970. Medicinal Preparation—Therapeutic Properties—William T. 
Brennan, an individual with his principal place of business located in 
Beckley, W. Va., doing business under the trade name of the Miner’s 
Medicine Co., engaged in offering for sale and selling a medicinal 
preparation designated “Miner’s Friend,” also doing business as Or- 
tona Medicine Co., for a period of time during the years 1944 and 
1945, he engaged in offering for sale and sold the same preparation 
under the brand name “Ortona,” and doing business as Cam-Lac 
Medicine Co. during a portion of the year 1947, he engaged in offering 
for sale and sold the same preparation under the brand name “Cam- 
Lac,” entered into an agreement, in connection with the dissemination 
of advertising relating to those products, to cease and desist from 
representing, directly or by implication: 

(a) That such preparation is of value in the treatment of aches, 
stiffness, flatulence, heartburn, biliousness, poor appetite, upset stom- 
ach, poor digestion, nervousness, dizziness, or poor complexion ; 

(6) That such preparation will prevent a cold or be helpful in the 
treatment of colds; 
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(c) That such preparation is a cure or remedy for constipation ; or 
that it affords relief for constipation in excess of that which a laxa- 
tive affords to a temporarily constipated condition. (1-21687, Feb. 
27, 1950.) 

7971. Clothing—Foreign Source.—S. Weitz & Co., Inc., an Ohio cor- 
poration, with its principal office and place of business located in 
Cleveland, Ohio, advertiser-vendor, engaged in the business of offering : 
for sale and selling, in commerce, men’s and women’s clothing, entered 
into an agreement, in connection with the offering for sale, sale, and 
distribution thereof, to cease and desist from: 

Using on labels attached to clothing manufactured in the United 
States the terms “T'weadshire,” “British Styled,” “St. Patrick’s 
Tweed,” “Loomed from imported English Wool,” or “Made in Ire- 
land,” unless it is clearly disclosed thereon that such terms apply to the 
fabrics only, and that the garments are made in the United States. 
(1-23075, Mar. 1, 1950.) 

7972. Quilt Pieces—Qualities, Weight, Limited Offer and Value.—Sig- 
mund Lobel, an individual trading as the Quilt Lady and House of 
Goddard, with his principal office and place of business located in 
Chicago, IL, advertiser-vendor, engaged in the business of offering for 
sale and selling in commerce, among other items, bundles of quilt pieces, 
entered into an agreement, in connection with the offering for sale, 
sale, and distribution thereof, to cease and desist from representing, 
directly or by implication : 

(a) That any of the quilt pieces contained in the bundles are color- 
fast, when they do not possess that quality. 

(0) That the weight of the quilt pieces contained in any of the 
_ bundles is 8 pounds, when such is not a fact or that the weight thereof is 
any amount other than the actual weight thereof. 

(c) That an offer is for any period of time other than the actual time 
thereof. : 

(d@) That the value of the scissors is any amount other than their 
actual regular price. (1-22773, Mar. 1, 1950.) 

7973. Men’s Hats—Quality and Old as New.—Joseph Fishlin and 
Harry Fishlin, copartners doing business. under the trade name of 
Marda Hat Co., with their place of business located in New York, N. Y., 
engaged in the business of finishing men’s hats and offering for sale, 
selling, and distributing them in interstate commerce, entered into an 
- agreement, in connection with the offering for sale, sale, and distribu- 
tion of men’s hats having bodies which are “seconds,” as this term is 
understood in the trade: 

(a). They will forthwith cease and desist from representing directly 
or by implication through the use of the phrases “finest quality obtain- 
able in Danbury” and “custom-made,” and otherwise, that such hats are 
first-grade or high-quality hats; and 
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(6) They will clearly disclose in all advertisements and advertising 
material relating to such hats and by conspicuous stamping, marking, 
or labeling of the hats, the fact that the bodies of the hats are “sec- 
onds.” (1-22974, Mar. 10, 1950.) 7 

7974, Macaroni Products—Composition, Qualities, Relevant Facts, ete.— 
Buitoni Macaroni, Inc., a New York corporation, with its principal 
offices in New York, N. Y., and with manufacturing plants located 
in New Jersey and New York, prior to January 1, 1947, and for more 
than 1 year prior thereto, engaged in the business of offering for 
sale and selling various food products, including designated “Buitoni 
20% Gluten Macaroni,” “Buitoni Gluten Spaghetti,” and “Buitoni 
Gluten Pastina,” entered into an agreement, in connection with the 
dissemination of advertising relating to those products, to cease and 
desist from: 

(a) The use of the word “gluten” or any other word or term of 
similar meaning in any manner which connotes directly or inferen- 
tially that said products are made wholly of gluten or wholly of 
gluten flour ; 

(6) Representing that said products are nonfattening or that said 
products are incapable of adding excess body weight ; 

(c) Representing directly or impliedly that said products will 
destroy fat or fat in the cells; 

(d) Representing directly or impliedly that said products do not 
contain starch or carbohydrates ; 

(e) Representing that, due to the small size of its pastina, the 
assimilation thereof is quick and perfect; or otherwise representing 
directly or impliedly that the size of its products affects the assimi- 
lation thereof ; 

(7) The use of the term “vegetable meat” as a designation for or 
descriptive of said products; 

(g) Representing that the said products when cooked contain more 
protein than meat or that the proteins in said products are identical 
to or the equivalent of meat proteins or that the said products are more 
nutritious than meat ; 

(hk) Representing directly or by implication that no other maca- 
roni, spaghetti, or pastina product contains vitamin B, or iron; 

(2) Representing directly or by implication that said products 
are a perfect food or perfectly balanced foods; 

(j) Representing directly or by implication that said products are 
of any therapeutic value in the treatment of any ailment or disease; 

(zk) Representing directly or by implication that said products 
possess antiketogenic properties; . 

(2) Representing directly or by implication that starch fatigues 
the digestive organs. (1-19042, Mar. 1, 1950.) 
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4975. Drug Preparation—Therapeutic Properties—J. C. Eno, Inc., a 
New York corporation, with its pr incipal office and place of Bees 
located at Bloomfield, N. Y., engaged in the business of offering for 
sale and selling a drug preparation designated “Eno Effervescent 
Salt,” entered into an agreement, in connection with the disseminat- 
ing of advertising relating to that product, to cease and desist from 
representing directly or by implication: 

(a) That the product has any therapeutic te by in the treatment 
of constipation or gastric hyperacidity in excess of that relief which 
a laxative affords to a temporarily constipated condition or that 
relief which an antacid affords to a temporary hyperacid condition; 

(0) That the product will enable one to keep cool or that it will 
have a refrigerant effect on the body. (1-22972, Mar. 15, 1950.) 

7976. Radiator Repair Compound—Qualities, Composition, and Ap- 
proval.—Roscoe C. Meneray, an individual trading as Radiator Seal 
Co., with his place of business located in Council Bluffs, Iowa, en- 
gaged in offering for sale and selling in commerce, a radiator and 
motor-repair compound designated as “R—-C Radiator and Motor Block 
Repair,” entered into an agreement, in connection with the offering 
for sale, sale, and distribution thereof, to cease and desist from 
representing, directly or by implication: 

(a) That said product will repair leaks in radiators and motor 
blocks of automobiles, trucks, tractors, low-pressure boilers, and mo- 
tors having aluminum heads, without specifically limiting such rep- 
resentations to small and minor leaks; 

(6) That said product will repair, leaks in high-pressure boilers; 

(c) That said product contains a cleaner, and that it cleans radia- 
tors, motor blocks, and water pumps of automobiles, trucks, and trac- 
tors; 

(@) That said product contains a lubricant and that it will lubricate 
water pumps of automobiles, trucks, or tractors; 

(e) That said product stops squeaking in the water pumps of auto- 
mobiles, trucks, or tractors; 

(7) That said product contains an antirust solution which prevents 
and removes rusting in and from radiators, motor blocks, and water 
pumps of automobiles, trucks, or tractors, and that said product is 
rustproof; 

(7) That said product softens water ; 

(A) That said product has a high metallic content; 

(7) That said product is approved or tested and approved unless 
said product has been so approved or tested by a presently existent 
laboratory of recognized standing in testing automotive parts, equip- 


ment, or accessories, or by a presently existent automobile club. 
(1-29397, Mar, 15, 1950.) 


STIPULATIONS 1223 


7977. Diamonds and Watches—Guarantees, Standards Conformance, 
_ Qualities, ete—Weisfield’s, Inc., a Delaware corporation, with its prin- 

cipal office and place of business located in Seattle, Wash., engaged 
in the business of offering for sale and selling, in commerce, in acade 
and watches, entered into an agreement, in emneauion with the offer- 
ing for sale, sale, and distribution thereof, to cease and desist from 
representing, directly or impliedly: 

(a) That Weisfield’s, Inc., guarantees the perfection of any dia- 
monds unless such representation is expressly limited to the specific 
diamonds included in said guarantee; 

(6) That any of its diamonds meet or surpass any alleged require- 
ments or standards of the Federal Trade Commission; 

(¢c) That it is the only vendor of diamonds which gives purchasers | 
a written guarantee; 

(d) That its watches are shockproof; 

(e) That its watches are waterproof, without clearly explaining 
that their continued imperviousness to water is dependent on special 
expert care in connection with repairs. (1-21793, Mar. 20,1950.) 

7978. Rings—Source and Quality—E. A. Wiedlund, an individual 
trading as Vogue Manufacturing Co. of California and Vogue Manu- 
facturing Co., with his principal office and place of business located in 
Los Angeles, Calif., advertiser-vendor, engaged in the business of 
offering for sale and selling in commerce, novelty jewelry, including 
rings, entered into an agreement, in connection with the offering for 
sale, sale, and distribution thereof, to cease and desist from represent- 
ing, directly or by implication: 

(a) That the rings or their insets are produced in California or any 
other place other than that where they are actually produced; 

(6) That the insets of the rings are reproductions of genuine dia- 
monds or that they are anything more than simulations thereof}; 

(¢) That only an expert can tell the difference between the insets of 
the rings and genuine diamonds; 

(d) That the insets of the rings meet any of the tests for genuine 
diamonds. (1-22760, Mar. 20, 1950.) 

7979. Peinnods = Misitanding Wool Products—The Mansbrooke 
Rainwear Co., a Massachusetts corporation, with its principal place 
of business located in Needham Heights, Mass., in offering for sale and 
selling in commerce certain raincoats which were not tagged or labeled 
in accordance with the Wool Products Labeling Act of 1939, entered 
into an agreement, in connection with such offering for sale and sell- 
ing, to cease and desist, or continue to cease and desist from failing to 
affix to such wool products a stamp, tag, label, or other means of identi- 
fication, or a substitute in lieu thereof, as provided by said act, show- 
ing (a) the percentage of the total fiber weight of the wool product, 
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exclusive of ornamentation not exceeding 5 per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said per centum by weight of such 
fiber was (5) per centum or more, and (5) the aggregate of all other 
fibers; (0) the maximum percentage of the total weight of the wool 
product of nonfibrous loading, filling, or adulterating matter; (¢) the 
percentages in words and figures plainly legible by weight of the 
wool contents of such wool products where said wool product contains 
a fiber other than wool; (d@) the name of the manufacturer of the wool 
product, or the manufacturer’s registered identification number and 
the name of a seller or reseller of the product as provided for in the 
Rules and Regulation promulgated under such act, or the name of one 
or more persons subject to section 8 of said act with respect to such 
wool product; 

The Mansbrooke Rainwear Co. further stipulated and agreed that 
it will hereafter fully comply with the provisions of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated pur- 
suant thereto. (1—23242, Mar. 20, 1950.) 

7980.18 Liniment — Therapeutic Properties——International Labora- 
tories, Inc., a New York corporation, with its principal office and place 
of business located in Rochester, N. Y., advertiser-vendor, engaged 
in the business of offering for sale and selling a liniment designated 
“Moone’s Emerald Oil,” entered into an agreement, in connection with 
the dissemination of advertising relating to that product, to cease and 
desist from representing directly or by implication: 

(a) That Moone’s Emerald Oil has any therapeutic value in the 
relief or treatment of eczema rashes, pimples, ivy poisoning, or other 
skin irritations in excess of that afforded by the alleviation of, or relief 
from, the symptom of itching; 

(6) That this preparation will promote healing; 

(¢c) That this liniment is an adequate treatment for aching, burning 
feet or that it has any therapeutic value in excess of its counterirritant 
action in alleviating or relieving the discomfort of tired, aching, burn- 
ing feet, or that it will overcome foot odors; or, 

(d) By the use of the words “Stop that Itching,” or otherwise, that 
“Moone’s Emerald Oil” will be of benefit in the treatment or cure of a 
disease or condition causing the symptom of itching, or that it has 
any therapeutic value in excess of that resulting from the alleviation 
or relief of the symptom of itching. 

It is further agreed that Stipulation No. 01406, executed by the 
said International Laboratories, Inc., and accepted by the Federal 
Trade Commission on May 26, 1936,“ is to remain in full force and 


18 Supplemental. 
14 See 22 F. T. C. 1095. 
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effect, and that the terms and agreements therein are not to be con-. 
sidered modified or altered in any way by this supplemental stipula- 
tion. (1-9441, Mar. 29, 1950.) 

7981. Perfumes—Foreign Source.—Rolley, Inc., a California corpo- 
ration, and Charles A. Rolley, whose principal place of business is in 
San Francisco, Calif., advertiser-vendors, engaged in the business of 
offering for sale and selling perfumes and other cosmetic preparations, 
entered into an agreement, in connection with the dissemination of 
advertising relating to those products, to cease and desist from: 

(1) Representing, directly or through inference, that said perfumes 
or other toilet preparations are manufactured or compounded from 
flowers, scents, oils, or other ingredients from the Territory of Hawaii; 
or that ‘baid pent Paends or toilet preparations originate in the Territory 
of Hawaii or are made and manufactured in the United States from 
ingredients imported from Hawaii; ; 

(2) Using the word Hawaiian or any other word indicative of 
Hawaii as a brand or trade name for perfumes or other toilet prepara- 
tions manufactured or compounded in the United States, or in any 
other manner representing that perfumes or other toilet preparations 
so compounded are made or compounded in Hawaii. 

(3) Using the terms “Pikaki” or any other Hawaiian word or term 
as brand or trade names to in any way designate, describe, or refer to 
perfumes or other toilet preparations made or compounded in the 
United States, without clearly and conspicuously stating in immediate 
connection and conjunction therewith that such products are made or 
compounded in the United States. (1-21027, Mar. 31, 1950.) 

7982. Electric Water Heater—Qualities—Richard F. Kneisley and 
Florence H. Kneisley, copartners trading as the Kneisley Electric Co. 
with their general office and principal place of business located in 
Toledo, Ohio, engaged in the business of offering for sale and selling in 
commerce an electric immersion type water heater designated “Shok- 
less Portable Electric Water Heater,” entered into an agreement, in 
connection with the offering for sale, sale, and distribution thereof, to 
cease and desist from: 

Exaggerating the speed within which said device will provide hot or 
boiling water. (1-22952, Apr. 7, 1950.) 

7983. Brooches—Quality—William Regelman and Elizabeth Regel- 
man, copartners trading as Atlantic Jewelry Co., with their principal 
office and place of business located in Pisvitidnes R. I., advertiser- 
venders, engaged in the business of offering for sale hd selling in 
commerce, brooches and other costume jewelry, in interstate commerce, 
entered into an agreement, in connection with the offering for sale, 
sale, and distribution thereof, to cease and desist from: 

(a) Stamping, branding, labeling, or otherwise marking any brooch 
as covered with a gold alloy of a designated or certain fineness, unless 
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such gold alloy covering is in fact of the fineness indicated subject to a 
tolerance of not to exceed one-half of 1 karat; 

(0) Using any figure or designation, such as “19,” to indicate the 
proportion of gold alloy covering in relation to the total weight of any 
brooch, unless such gold alloy covering is of the relative weight indi- 
cated, subject to a tolerance of not to exceed 10 percent; 

(c) Using the words “gold filled,” or the letters “G. F.” as descrip- 
tive of any brooch of which the gold alloy does not amount to at least 
Yo of the total weight of the product. (1-21612, Apr. 10, 1950.) 

7984. Television Sets—Tube Capacity—Mattison Television & Radio 
Corp., a New York corporation, with its principal office and place of 
business located in New York, N. Y., engaged in offering for sale and 
selling in commerce, television receiving sets, entered into an agree- 
ment, in connection with the offering for sale, sale, and distribution 
thereof, to cease and desist from representing: 

That any television receiving set contains a designated number of 
tubes or is of a designated tube capacity, when one or more of the tubes 
referred to are devices which do not perform the recognized and cus- 
tomary functions of television receiving set tubes in the detection, 
amplification, and reception of television signals. (1-23229, Apr. 10, 
1950.) 

7985. Watches—Qualities, Prices, etc.—Jules Livingston, an indi- 
vidual trading as Maryland Distributors and as Maryland Distribut- 
ing Co., with his principal place of business located in Baltimore, Md., 
advertiser-vendor, engaged in offering for sale and selling in com- 
merce, watches, entered into an agreement, in connection with the 
offering for sale, sale, and distribution thereof, to cease and desist from 
representing directly or by implication: 

(1) That his watches are shockproof or shock protected; 

(2) That his watches are waterproof, moistureproof or water 
repellent; 

(3) That his watches are “super accurate” or contain precision 
movements ; 

(4) That any price or value which is in fact fictitious and in excess 
of the price at which said watches were customarily or regularly 
offered for sale and sold in the normal and usual course of business is 
the original or former price or value of his watches; 

(5) That the established or regular retail selling prices at which 
his watches are offered for sale and sold are wholesale prices; 

(6) That his watches are postwar surplus. 

Jules Livingston further agreed that he will cease and desist from 
giving fictitious reasons for the prices at which his watches are offered 
for sale and sold. (1-22388, Apr. 10. 1950.) 

7986. Hair Cosmetic—Qualities—Jasper L. Nelson, an individual 
trading as Nelson’s Cosmetics, with his principal place of business 
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located in New York, N. Y., advertiser-vendor, engaged in selling a 
cosmetic preparation ddsionntet as “Bernel’s Hair Cream,” entered 
into an agreement, in connection with the dissemination of Rak omReh: 
relating to that product, to cease and desist from representing, directly 
or by ivenplh cult on that sack preparation or the use thereof : 

(1) Will cause hair to grow longer and thicker ; 

(2) Is of any value in correcting falling hair; 

(3) Will bring about or assure a healthy scalp. (1-22486, Apr. 26, 
1950.) 

7987. Hair Preparation—Qualities—Lillie Miller, an individual trad- 
ing in her own name, with her place of business located in Xenia, 
Ohio, advertiser-vendor, engaged in the business of offering for sale 
and selling a preparation for the hair designated “Matilda’s Gro- 
Quick Hair Grower,” entered into an agreement, in connection with 
the dissemination of advertising relating to that product, to cease and 
desist : 

(a) From using as or in the brand name of such preparation the 
words “grow-quick,” “hair growers,” or any other words or words of 
similar import, and from otherwise representing directly or by im- 
plication that such preparation is effective in the growing of hair; 

(6) From representing directly or by implication that such prod- 
uct will prevent falling hair or will have any effect in the treatment of 
dandruff. 

Lillie Miller further agreed that she will not publish or cause to be 
published any testimonial contrary to the foregoing agreement. (1- 
22490, Apr. 26, 1950.) 

7988." Drug Preparations—Therapeutic Properties——Dr. Leonhardt 
Co., a New York corporation, with its principal place of business lo- 
cated in Buffalo, N. Y., engaged in the business of selling and dis- 
tributing two drug preparations designated “Hen-Roib” and “Len- 
Oint” and a third commodity designated “Hen-Roib Combination 
Treatment,” which is merely a package containing the two items, 
“Hen-Roib” and “Len-Oint,” entered into an agreement that it will 
continue to desist from the dissemination of advertiseing relating to 
those products which represents directly or by implication: 

(a) That alone or in combination Hen-Roib and Len-Oint cure 
piles; 

(b) That Hen-Roib has therapeutic value in the treatment of piles; 
and 

(c) That Len-Oint has any effect in the treatment of piles beyond 
providing temporary relief. of such discomfort as itching, burning, 
pain, and soreness. 

It is further agreed that this substitute stipulation cancels and 
supersedes Stipulation No. 02080 tendered by Dr. Leonhardt Co. and 


46 Substitute. 
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approved by the Federal Trade Commission on March 22, 1938.*¢ 
(1-12155, Apr. 26, 1950.) 3 

7989. Medicinal Preparation—Qualities, Relevant Facts, etc.—Benson 
Laboratories, Inc., a Pennsylvania corporation, with its principal 
~ place of business located in Pittsburgh, Pa., and Palmer S. Chambers, 
Sr., and Palmer S. Chambers, Jr., individuals and officers and direc- 
tors of said corporation, engaged in offering for sale and selling in ~ 
commerce, a medicinal preparation designated “Formula A—N-1,” 
entered into an agreement, in connection with the dissemination of 
advertising relating to that product, to cease and desist from repre- 
senting directly or by implication: 

(a) That the preparation prevents or cures colds, or is effective for 
the relief of minor throat irritations due to colds; 

(b) That absenteeism of employees caused by colds is reduced 80 
percent or any other stated percentage through the use of the prepara- 
tion ; 

(c) That the preparation is sold only to corporations when in fact, 
sales are sometimes made to individuals and individual proprietor- 
ships. (1-18818, Apr. 26, 1950.) 

7990. Electric Water Heater—Qualities and Safety —The Zevex Corp., 
an Illinois corporation, with its principal place of business located in 
Chicago, Ill., an advertiser-vendor, engaged in the business of offering 
for sale and selling in commerce, an electric water-heating device 
designated as “the Boil-Quik Water Heater,” which device consists of 
an electrical element with a nondetachable cord; in use, the heating 
portion of said device is immersed in a vessel of water and the non- 
detachable cord, which consists of heavily insulated wires, is connected 
to a conventional electrical outlet. Said corporation entered into an 
agreement, in connection with the offering for sale, sale, and distribu- 
tion thereof, to cease and desist from: 

(1) Exaggerating the speed within which said device will provide 
plenty of hot or boiling water; 

(2) Distributing or selling said device unless the word “caution” 
or “warning” together with adequate directions for safe use of the 
device is firmly affixed thereto in a lasting manner plainly informing 
the user that failure to carefully follow directions may result in dan- 
gerous electric shock. (1-22928, Apr. 26, 1950.) 

7991. Diamonds—Dealer as Producer and Importer and Competitive 
Products.—Hans C. Kionka, an individual trading as Kimberley Dia- 
mond Cutting Works, with his place of business located in New York, 
N. Y., and Albert Levy and Anna Z. Kionka, copartners, trading as 
H. C. Kionka & Co., with their place of business located in New York, 
N. Y., engaged in selling diamonds in commerce, entered into an 


16 See 26 F. T. C. 1453. 
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agreement, in connection with the offering for sale, sale, and distribu- 
tion ther me to cease and desist from representing directly or by im- 
plication : 

(1) That they are cutters of diamonds or have a diamond-cutting 
works; 

(2) "That they are importers of diamonds; 

(3) That the diamonds they sell as imperfect are regularly pad by 
competitors as perfect. (1-20904, Apr. 26, 1950.) 

7992. Carburetor Device—Qualities and Manufacturing Status.—A. 
Fred Blakeslee, an individual with his place of business located in 
Wilkes-Barre, Pa., heretofore trading as Grosz Carburetor Co., ad-. 
vertiser-vendor, engaged in the business of offering for sale and selling 
in commerce a device for use in automobile carburetors designated as 
the “Grosz Air Feed Valve,” entered into an agreement, in connection 
with the offering for sale, sale, and distribution thereof, to cease and 
desist from representing, directly or by implication, that said device 
or the use thereof will: 

(1) Cause engines to start instantly; 

(2) Almost eliminate carbon, sludge, or gum from engines; 

(5) Increase gasoline mileage or effect a saving in gasoline; 

(4) Result in better engine pick-up or increased engine power; 

(5) Eliminate engine bucking and sputtering or the necessity for 
choking the carburetor; 

(6) Decrease the 01] consumption of an engine; 

(7) Result in smoother engine performance; 

(8) Result in higher motor or engine efficiency ; 

(9) Cause a perfect air-gas mixture; 

(10) Result in increased vacuum pressure; or 

(11) Result in better vaporization of gasoline. 

A. Fred Blakeslee further agreed that he will cease and desist from 
representing that he is the manufacturer of such device. (1-21119, 
Apr. 26, 1950.) 

7993. Carburetor Device—Qualities and Manufacturing Status.—Stanley 
J. Petroski and John Moran, copartners trading as King Pin Air 
Feed Valve Co., with their principal place of business located in 
Wilkes-Barre, Pa., advertiser-vendors, engaged in the business of 
offering for sale and selling in commerce a device for use in auto- 
mobile carburetors designated as the “King Pin Air Feed Valve,” 
entered into an agreement, in. connection with the offering for sale, 
sale, and distribution thereof, to cease and desist from representing, 
directly or by implication, that said device or the use thereof will: 

(1) Cause engines or motors to start instantly; 

(2) Eliminate carbon, sludge, or gum from engines; 

(3) Increase the mileage per gallon of gasoline or effect a saving 
in gasoline; 
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(4) Result in smoother engine performance ; 

(5) Result in faster engine pick-up or increase the power of an 
engine; 

(6) Decrease the oil consumption of an engine; 

(7) Eliminate engine bucking or sputtering or the necessity for 
choking the carburetor ; 

(8) Provide a more perfect gas-air mixture for an engine. 

Stanley J. Petroski, in connectiom with the offering for sale and 
sale of said device as hres: further agreed that he will continue 
to cease and desist from a eee that he is the manufacturer of 
said device. (1-21119, Apr. 26, 1950.) 

7994. Carburetor Device—Qualities—Bernard Wallace Coates, an in- 
dividual trading as General Merchandising Co., with his principal 
place of business located in Dorchester, Mass., advertiser-vendor, en- 
gaged in the business of offering for sale and selling in commerce a 
device for use in automobile carburetors designated as the “Magic 
Motor Tune-Up,” entered into an agreement, in connection with the 
offering for sale, sale, and distribution thereof, to cease and desist 
from representing, directly or by implication, thai said device or the 
use thereof will: 

(1) Cause engines to start easier or quicker ; 

(2) Increase gasoline mileage or effect a saving in gasoline; 

(3) Result in better vaporization of gasoline; 

(4) Increase engine power} 

(5) Result in smoother engine performance; 

(6) Reduce the formation of carbon in an engine; 

(7) Result in higher motor or engine efficiency. (1-21119, Apr. 
26, 1950.) 

7995. Cigarettes—Qualities and Competitive Products.—Leighton To- 
bacco Co., Inc., a New York corporation, with its principal place of 
business located in New York, N. Y., advertiser-vendor, engaged 
in the business of offering for sale and selling a tobacco product known 
as Phantom cigarettes, in interstate commerce, entered into an agree- 
ment, in connection with the offering for sale, sale, and distribution 
thereof, to cease and desist aie representing directly or by 
‘implication: 

(a) That whether they are dry or moist Phantom cigarettes cause 
no irritation of any kind and their smoking quality remains uniform; 

(6) That such cigarettes never become stale; 

(ce) That the act of smoking a Phantom cca which has become 
dry restores its freshness; and 

(d) That the addition of chemicals or humectants to other ciga- 
rettes increases the irritating effect of the smoke. (1-22839, May 2, 
1950.) 
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7996. Liquid Petroleum Gas—Government Approval.—Delaney’s Inc., 
an Alabama corporation, with its principal office and place of busi- 
ness located in Mobile, Ala., and Edgar E. ‘Delaney, president and 
principal stockholder of Delaney’s Inc., engaged in the business of 
offering for sale and selling liquid petroleum gas, in interstate com- 
- merce, entered into an agreement, in connection with the offering for 
sale, sale, and distribution thereof, to cease and desist from 
representing : 

That this liquid petroleum gas is either inspected or approved by 
the United States Government. (1-22934, May 4, 1950.) 

7997. Drug Preparation—Therapeutic Properties——Frank J. Dawson, 
Donald W. Dawson, and Constance Dawson were copartners trading 
as the Converse Co. for several years prior to January 1, 1950, and 
they were engaged in the business of offering for sale and selling a 
drug preparation designated “Converse Compound.” On January 
1, 1950, that partnership was dissolved and the business has since 
been conducted as a copartnership by Donald W. Dawson and Nathan 
Dawson, under the same name. Prior to and discontinued with the — 
dissolution of their partnership, Frank J. Dawson, Donald W. Daw- 
son, and Constance Dawson disseminated certain advertising. Sub- 
sequently the same advertising was disseminated by Donald W. 
Dawson and Nathan Dawson, copartners trading as the Converse 
Co. With respect thereto, Frank J. Dawson and Constance Dawson 
agreed to continue to cease and desist from, and Donald W. Dawson 
and Nathan Dawson agreed to cease and desist from representing 
directly or by implication that the product has a beneficial effect. on 
any type of epilepsy or nervous disorder associated therewith other 
than any tendency which it may have to dimimish the severity and 
the frequency of the convulsive seizures of the grand mal type of 
epilepsy or to temporarily allay nervousness associated with the 
grand mal type or to promote sleep. (1-22793, May 1, 1950.) 

7998. Electric Water Heater—Properties and Safety—Nu-Way Corp., 
a Michigan corporation, with its principal place of business located in 
Grand Rapids, Mich., and Forrest Laug and Louis Laug, officers of 
said corporation, and as individuals, engaged in the business of offer- 
ing for sale and selling in commerce a portable electric immersion 
type water heating device designated as “Hy-Speed Electric Water 
Heater,” entered into an agreement, in connection with the offering 
for sale, sale, and distribution thereof, to cease and desist from: 

(1) Exaggerating the speed within which said device will provide 
hot or boiling water ; 

(2). Distributing or selling said devices unless the word “caution” 
or “warning” together with adequate directions for safe use of the 
device is firmly affixed thereto in a lasting manner informing the user 
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that failure to follow instructions may result in dangerous electric 
shock. (1-22951, May 1, 1950.) 

7999. Electric Water Heater—Properties and Safety—Horace G. Gal- 
loway and Gervis J. Galloway, copartners trading as G L Electric Co. 
and also as Bendik Sales Co. with their principal offices and places of 
business located in Detroit, Mich., engaged in the business of offering . 
for sale and selling, in commerce, an immersion electrode type heating 
appliance in which the heating element is in direct contact with the 
water or liquid, said device being designated “Flasheat,” in interstate 
commerce, entered into an agreement, in connection with the offering 
for sale, sale, and distribution thereof, to cease and desist from repre- 
senting, directly or by implication : 

(a) That the use of this device is the cheapest way to heat water; or 

(b) That the use of this device will produce hot. water in less time 
than is actually required, the volume of water to be heated and other 
conditions being specified. 

Horace G. Galloway and Gervis J. Galloway, and each of them, 
further agreed to cease and desist from representing that this device 
is safe to use; and agreed further to cease and desist from distributing 
or selling said device unless the word “caution” or “warning,” together 
with adequate directions for safe use of the device, are indelibly im- 
pressed, imprinted, or affixed thereon, informing the user that unless 
the directions for use are strictly followed dangerous electric shock 
may result : Provided, however, That the word “caution” or “warning,” 
whichever is used, may be accompanied by reference to adequate di- 
rections for safe use separately but securely attached to the device and 
which inform the user that unless such directions are strictly followed 
dangerous electric shock may result. (1-21972, May 1, 1950.) 

8000. Petroleum Products—Dealer as Refiner.—International Refining 
Co., a New Jersey corporation, with its principal place of business 
located at Ramsey, N. J., and John H. Westall, Jean Westall, and A. 
Edward Major, officers of said corporation, engaged in the business of 
offering for sale and selling petroleum products in interstate com- 
merce, entered into an agreement, in connection with the sale and 
offering for sale thereof, to cease and desist from the use of the word 
“refining” or other word or term of like meaning as part of the trade 
or corporate name of said corporation, or in any manner which con- 
notes that the said corporation owns, operates or directly controls a 
refinery where its products are distilled and refined from crude oil. 
{1-238209, May 12, 1950.) 

8001. Hair Preparation—Properties—Sapho Chemical Co., a North 
Carolina corporation with its principal office and place of business 
located in Winston-Salem, N. C., engaged in the business of offering 
for sale and selling a hair preparation designated “Sapho,” entered 
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into an agreement, in connection with the dissemination of advertising 
relating to that product, to cease and desist from representing directly 
or by implication: 

(a) That the product has a beneficial effect on falling hair; 

(6) That the product has a beneficial effect on itching scalp or 
dandruff other than such tendency as it may have to temporarily 
relieve scalp itch accompanying dandruff and such tendency as it may 
have to facilitate the removal of loose dandruff scales; or 

(c) That the product promotes hair growth. (1-22823, May 12, 
1950.) 

8002. Phonograph Needles—Durability—Jensen Industries, Inc., an 
Illinois corporation with its principal place of business located in 
Chicago, Ill., advertising-vendor, engaged in the business of offering 
for sale and selling phonograph needles in commerce, entered into an 
agreement, in connection with the offering for sale, sale, and dis- 
tribution thereof, to cease and desist from : 

Representing that its sapphire tipped phonograph needles will 
play 10,000 times or that its metal tipped needles will play up to 5,000 
times, or that said needles will give any other stated number of plays, 
without plainly indicating that such needles may chip, break, or wear, 
which will cause sound distortion and result in improper tone fidelity: 
(1-19870, May 12, 1950.) 

8003. Phonograph Needles—Nature and Durability.—Bonot Co., a Con- 
necticut corporation with its principal place of business located in 
Stamford, Conn., advertiser-vendor, engaged in the business of offer- 
ing for sale and selling phonograph needles in commerce, entered into 
an agreement, in connection with the offering for sale, sale, and dis- 
tribution thereof, to cease and desist from: . 

(1) Designating synthetic ruby tipped phonograph needles as 
“Ruby” or designating synthetic sapphire tipped phonograph needles 
as “Sapphire” without plainly describing them as synthetic ruby or 
synthetic sapphire, as the case may be; 

(2) Representing that its synthetic, ruby-tipped needles will give 
up to 25,000 plays, that its synthetic-sapphire-tipped needles will give 
up to 10,000 plays, or that its alloy-tipped needles will give up to 5,000 
plays, or that said needles will give any other stated number of plays, 
without plainly indicating that such needles may chip, break, or wear, 
which will cause sound distortion and result in improper tone fidelity. 
(1-21413, May 12, 1950.) 

8004. Varnish—Qualities and History— David Knopping and Sidney 
G. Goode, trading as Plastex Co., with their principal place of business 
located in Cambridge, Mass., advertiser-vendor, engaged in offering 
for sale, and selling, in commerce, a varnish designated “Plastex,” 
entered into an agreement, in connection with the offering for sale, sale, 
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and distribution thereof, to cease and desist from representing, directly 
or by implication: ; 

(a) That the said product is not affected by cold water or by alco- 
hol, or that it is nonskid or slipproof, or that it will not chip or crack ; 

(b) That this product is a new laboratory discovery. (1-20145, 
May 15, 1950.) . 

8005. Phonograph Needles—Durability—Columbia Records, Inc., a 
New York corporation with business offices located in Bridgeport, 
Conn., advertiser-vendor, engaged in the business of offering for sale 
and selling phonograph needles in commerce, entered into an agree- 
ment, in connection with the offering for sale, sale, and distribution 
thereof, to cease and desist from: 

Representing that its sapphire tipped phonograph needles will give 
up to 10,000 plays or any other stated number of plays, without plainly 
indicating that such needles may chip, break, or wear which will 
cause sound distortion and result in improper tone fidelity. (1-23048, 
May 19, 1950.) 

8006. Jewelry—Nature and Quality.—House of Jordan, Inc., a Con- 
necticut corporation with its principal place of business located in New 
York, N. Y., and Robert M. Jordan, Ruth Mildred Jordan, George 
Reid, and Earl L. Morrow, individually and as officers of the corpora- 
tion, engaged in the jewelry business, in interstate commerce, entered 
into an agreement in connection with the offering for sale, sale, and 
distribution, to cease and desist from : 

(a) Using the word “pearls” or any other word or term of like 
meaning to designate, describe, or refer to products which are not 
pearls, or in any manner to imply that such products are pearls; 

(6) Using the word “turquoise” as descriptive of insets in jewelry 
which are not in fact the natural precious stone turquoise; and from 
the use of such name or that of any other gem stone in a manner which 
may cause the belief or impression that an artificial product is such 
genuine stone; 

(¢c) The use of the word “stone” or “stones” either alone or in con- 
nection with any other word or words as descriptive of or referring to 
insets of jewelry which are not in fact natural stones; 

(d) Using the words “ruby,” “topaz,” “amethyst,” or “emerald” as 
descriptive of insets in jewelry, which are not in fact the natural pre- 
cious stones named; and from the use of such names or that of any 
other gem stone in a manner which may cause the belief or impression 
that an artifical product, is such genuine stone. (1-22125, May 19, 
1950.) 

8007. Cosmetic Preparation—Qualities and Unique Nature—Duon, Inc., 
an Ohio corporation, with its principal office: and place of business 
located in Coral Gables, Fla., and Donald H. Miller and Mary E. 
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Miller, officers of said corporation, engaged in the business of offering 
for sale and selling a cosmetic preparation designated “Vita-Fluff 
Custombilt Cream,” entered into an agreement, in connection with the 
dissemination of advertising relating to that product, to cease and 
desist from representing directly or by implication: 

(a) That, when applied to hair, this preparation will strengthen 
the curl, will be absorbed by the hair shaft, is not removed by sham- 
pooing, or will not make the hair greasy; 

(6) That this cream is of value in the prevention or treatment of 
skin wrinkles, that it will increase the fat content of the skin, or that 
it will be of value in the treatment of dark circles under the eyes; 

(c) That this cream will be of value in the treatment of allergy, 
psoriasis, double chin, or brittle nails; or 

(d) That this product i is sebctanibially different from every other 
cream on the market. (1-22437, May 29, 1950.) 

8008. Mattresses—Sample Conformance.—United Mattress Manufac- 
turing Co., a Massachusetts corporation with its principal place of 
business located in Lawrence, Mass., engaged in offering for sale and 
selling in commerce mattresses, entered into an agreement, in con- 
nection with the offering for sale, sale, and distribution thereof, to 
cease and desist from the use of model mattresses which are not truly 
representative of the full size mattresses which it sells. (1-23140, 
May 18, 1950.) 

8009. Kneeling Device—Unique Business Status—The Holstein Rub- 
ber Products Co., Inc., a Connecticut corporation, with its principal 
place of business located in Hartford, Conn., engaged in offering for 
sale and selling in commerce a kneeling device designated “Kneel-O- 
Matic,” entered into an agreement, in connection with the offering for 
sale, sale, and distribution thereof, to cease and desist from represent- | 
ing directly or by implication that it is the only manufacturer of auto- 
matic kneeling devices. (1-22526, May 29, 1950.) 

8010. Correspondence Courses in Languages—History, Personnel, Prices, 
etc.—Outlet Book Co., Inc., trading also as Living Languages Divi- 
sion, Crown Publishers, a New York corporation with its principal 
place of business located in New York, N. Y., advertiser-vendor, en- 
gaged in the business of offering for sale and selling in commerce 
courses of instruction in languages designated as “Living Language” 
courses, entered into an agreement, in connection with the offering for 
sale, sale, or distribution thereof, to cease and desist from representing, 
directly or by implication: 

(1) That its said language courses are identical with the Army 
language courses; or that its said courses were used to teach foreign 
languages to men and women in the armed services ; 

(2) That Ralph W. Weiman is the country’s foremost or best 
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equipped language expert; or that he was personally responsible for 
devising, developing or perfecting the language courses used by the 
armed forces; 

(3) That said corporation maintains a faculty or teaching service to 
aid students of its language courses ; 

(4) That the price of said courses is 40 percent less than that of any 
similar course on the market. 

Outlet Book Co., Inc., further agreed that it will forthwith cease 
and desist as aforesaid from: 

(5) Using the abbreviation “Dr.” in connection with the name of 
any representative of the said Outlet Book Co., Inc., or otherwise 
representing that any such person has received a doctorate or the 
degree of a doctor from an accredited institution of learning, when 
such is not the fact; 

(6) Representing that persons taking such courses will learn to 
speak French or Spanish in seven days, or that they will learn Frénch 
or Spanish without study or concentration, or that whoever takes such 
courses will be reading and speaking conversational French and 
Spanish fluently within a month; or in any other manner exaggerating 
the speed within which, or the ease or degree of thoroughness by which, 
a person taking the aforesaid language courses will be enabled to 
learn, speak, read, or write Spanish, French, or any other foreign 
language. (1-21127, May 29, 1950.) 

' 8011. Correspondence Course in Maintenance of Radio and Television 
Equipment—Results.— National Radio Institute, a District of Columbia 
corporation, with its principal office and-place of business located in 
Washington, D. C., engaged in the business of offering for sale and 
selling, in commerce, a correspondence course of instruction in the 
operation and maintenance of radio and television equipment, entered 
into an agreement, in connection with the offering for sale, sale, and 
distribution thereof, to cease and desist from representing : 

That students obtain experience in the field of television unless ex- 
pressly limited to so much of the subject as is actually covered by the 
experiments included in said course. (122507, May 29, 1950.) 

8012. Punchboards—Lottery Schemes.—Clifford H. Jenkinson and 
Joseph W. Koll, copartners trading as Hub Sales Co., with their 
principal place of business located in Spokane, Wash., engaged in the 
business of offering for sale and selling punchboards in combination 
with other merchandise, in interstate commerce, in competition with 
other individuals, firms, and corporations likewise engaged, entered 
into an agreement to cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, punchboards or other lottery devices 
which are to be used or may be used in the sale or distribution of 
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merchandise to the public by means of a game of chance, gift enter- 
prise, or lottery scheme. 

Clifford H. Jenkinson and Joseph W. Koll, and each of them, further 
agreed that, in connection with the offering for sale, sale, and distribu- 
tion of said merchandise, to cease and desist from: 

(a) Selling or distributing merchandise so packed or assembled that 
sales thereof to the public are made or may be made by means of a 
game of chance, gift enterprise, or lottery scheme; or 

(6) Supplying to, or placing in the hands of, others, punchboards or 
other lottery devices with assortments of merchandise which said 
punchboards or other lottery devices are to be used or may be used in 
selling or distributing said merchandise to the public. (1-22958, June 
7, 1950.) 

8013. Floor Coating—Durability—Rock-Tred Corp., an Illinois cor- 
poration, with its principal place of business located in Chicago, II1., 
advertiser-vendor, engaged in offering for sale and selling in com- 
merce a floor covering or coating designated “Resn-X,” entered into 
an agreement, in connection with the offering for sale, sale, and dis- 
tribution thereof, to cease and desist from representing directly or 
by implication: 

1. That the product is impervious to solvents; 

2. That the use of the product will put an end to floor problems 
forever. (1—23180, June 7, 1950.) 

8014. Pumps—Competitive Products.—Standard Steel Works, a Mis- 
souri corporation, with its principal place of business located in North 
Kansas City, Mo., advertiser-vendor, engaged in offering for sale and 
selling in commerce single jet type pumps and bituminous heating 
and spraying equipment, entered into an agreement, in connection 
with the offering for sale, sale, and distribution thereof, to cease and 
desist : 

(1) From representing that the spur-gear type pump has four bear- 
ings and two stuffing boxes and causes the material to foam and churn; 

(2) From representing that the rotating-plunger type pump has 
two bearings and two stuffing boxes to repair, adjust, or replace, and 
pushes the material through a labyrinth of passages, stops and abrupt 
changes causing the material to foam and churn. (1-21952, June 
8, 1950.) 

8015. Hair and Skin Preparations—Qualities, Composition and Competi- 
tive Products——Benjamin D. Baxter, an individual doing business un- 
der the trade name of Kreem of Herb Laboratories, with his place of 
business located in Brooklyn, N. Y., engaged in the business of offering 
for sale and selling preparations designated “Kreem of Herb Sham- 
poo,” “Kreem of Herb Hair Conditioner,” “Kreem of Herb Skin 
Cream,” and “Kreem of Herb Hand Lotion,” entered into an agree- 
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ment, in connection with the dissemination of advertising relating to 
those products, to cease and desist from representing, directly or by 
implieation : | 

(a) That any of such preparations is compounded wholly of organic 
substances and that the use of such preparations or any of them will 
maintain the natural or youthful condition of the hair or skin; 

(b) That Kreem of Herb skin cream penetrates the pores of the 
skin, activates the skin, assists skin glands, or gives natural lubrication 
to skin glands, and that such preparation is the only skin cream in 
which there is no mineral oil, petroleum, or paraffin wax; 

(c) That skin preparations which contain petroleum oils clog or 
tend to clog the skin. (1-22501, June 9, 1950.) ; 

8016. Supports for Anatomical Conditions—Qualities, Doctors’ Recom- 
mendation, ete—S. H. Camp & Co., a Michigan corporation, with its 
principal office and place of business located in Jackson, Mich., adver 
tiser-vendor, engaged in the business of manufacturing and offering 
for sale and selling devices, supports in various forms and styles offered 
for use in specific anatomical conditions under the brand name “Camp,” 
entered into an agreement, in connection with the dissemination of 
advertising relating to such products, to cease and desist from repre- 
senting directly or by implication: 

(a) That the use of said supports is indicated generally in cases of 
pregnancy, after-pregnancy or after operations; 

(6) That these supports are recommended by physicians in other 
than certain individual cases; 

(c) That Camp supports do not apply pressure or constriction; or 

(d@) That Camp supports have any usefulness other than providing 
a measure of support to and a change of position of certain parts of the 
body to which they may be applied during the time said supports are 
worn. (1-28194, June 8, 1950.) 

8017. Spaghetti Products—Red Cross Sponsorship—The John B. 
Canepa Co., an Illinois corporation, with its principal office and place 
of business located in Chicago, Ill., engaged in the business of offering 
for sale and selling food products designated “Red Cross Spaghetti” 
and “Red Cross Macaroni,” entered into an agreement, in connection 
with dissemination of advertising relating to those products, to cease 
and desist from : 

Representing directly or by implication that the said products are 
sponsored by, approved by, or in any way connected with the American 
National Red Cross: Provided, That it may use (subject to the permis- 
sible limits prescribed by the act of January 5, 1904, as amended by 
sec. 4 of the act of June 23, 1910), the words “Red Cross” or the mark 
of a Greek Red Cross in such advertising, but only if in each advertise- 
ment containing said words or said design it is clearly disclosed that 
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said products have no connection whatsoever with the American 


__ National Red Cross. (1-19013, June 15, 1950.) 


8018. Insecticide—Effectiveness and Comparative Merits.—Cenol Co., 
Ine., an Illinois corporation, with its principal place of business located 
in Chicago, Il., engaged in offering for sale and selling in commerce 
an insecticide designated “1068 Cenol Tensite,” entered into an agree- 
ment, in connection with the offering for sale, sale, and distribution 
thereof, to cease and desist from disseminating any advertising which 
represents directly or by implication: 

(1) That the preparation, when used in accordance with directions, 
will kill carpet beetles; ; 

(2) That the preparation can be used to kill or control flour beetles 
infesting flour; 

(3) That the preparation is more effective than DDT in the control 
of roaches by any specifically designated ratio when such relative 
effectiveness does not apply to actual conditions of use; and 

(4) That the preparation has substantially greater effectiveness than 
DDT in controlling any species of insects other than roaches. (1- 
21937, June 19, 1950.) 

8019. Poultry Feeds With “Built-In Worm Control”—Qualities—Spear 
Mills, Inc., a Missouri corporation, with its principal place of business 
located in Kansas City, Mo., engaged in the business of offering for sale 
and selling various forms of Spear poultry feeds described as having 
“Built-In Worm Control,” entered into an agreement, in connection 
with the dissemination of advertising relating to said poultry feeds, to 
cease and desist from representing directly or by implication: 

(1) That such products keep or help to keep poultry worm free; 

(2) That such products control worms in poultry, unless clearly 
limited to the types of worms against which the products are effective 
as control measures ; 

(3) That such products can be used in a flock of poultry without 
shock to the systems of the birds and without reduction in the rate of 
ege laying. (1-22485, June 19, 1950.) 

8020. Women’s Garments, etc.—Fiber Content and Prices.—Stern Bros., 
a New York corporation, with its principal office and place of business 
located in New York, N. Y., engaged in the business of offering for 
sale and selling various products, including women’s garments and 
rugs, entered into an agreement, in connection with the offering for 
sale, sale, and distribution thereof, to cease and desist, with respect 
thereto, from: 

(a) Advertising for sale or selling as “linen” any garment the fiber 
content of which is not linen exclusively ; 

(0) Advertising for sale or selling as “nylon,” any garment the 
fiber content of which is not nylon exclusively ; 
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- (ce) Advertising for sale or selling articles composed in part or 
in whole of rayon without clearly disclosing the rayon and other 
content of such articles, designating each constituent fiber thereof 
in the order of its predominance by weight, beginning with the largest 
single constituent; or 

(d) Representing that any article is regularly sold at any specified 
price, unless said price is that at which the article is usually sold. 
(1-23178, June 21, 1950.) 

8021. Cigarettes—Comparative Merits and Qualitie.—Brown & Wil- 
liamson Tobacco Corp., a Delaware corporation, with its principal 
place of business located in Louisville, Ky., advertiser-vendor, en- 
gaged in the business of offering for sale and selling in commerce, 
cigarettes designated as “Life,” entered into an agreement, in con- 
nection with the offering for sale, sale, and distribution thereof, to 
cease and desist from representing, directly or by implication: 

(1) That said cigarettes are safer for the throat, safer for the lungs, 
better for health or give safer smoking pleasure than other cigarettes; 

(2) That said cigarettes or the smoke therefrom contain less irri- 
tating tars than other cigarettes or the smoke therefrom; 

(3) That said cigarettes may be smoked to the full extent of any- 
ene’s desire without irritation or ill effects. (123239, June 21, 1950.) 

8022. Electric Fence Controllers—Safety and Manufacture.—Interna- 
tional Electric Co., an Illinois corporation, with its principal place of 
business located in Chicago, Ill., advertiser-vendor, engaged in the 
business of offering for sale and selling in commerce, electric fence 
controllers, including a controller designated as “Model 106 Maxi- 
Shok,” entered into an agreement, in connection with the offering for 
sale, sale, and distribution thereof, to cease and desist from repre- 
senting, directly or by implication: 

(1) That its “Model 106 Maxi-Shok” controller is safe; 

(2) That its controllers, or any thereof, are so constructed as to 
insure freedom from service worries. (1-22765, June 22, 1950.) 

8023. Miscellaneous Merchandise—Supplying Lottery Devices, etc.— 
George J. Wanisko, an individual trading as George Sales Co., with 
his principal place of business located in Northampton, Pa., engaged 
in the sale and distribution of numerous articles of merchandise, in- 
cluding, among others, watches, rings, choker sets, and cameras, en- 
tered into an agreement, in connection with the offering for sale, sale, 
and distribution thereof, to cease and desist from: | 

(a) Supplying to or placing in the hands of agents, distributors, 
dealers, members of the public, or others, push cards or any other 
devices which are to be used or may be used in the sale or distribution 
of his merchandise, or any merchandise, to the public by means of a 
game of chance, gift enterprise, or lottery scheme; or ; 
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(6) Selling or otherwise disposing of any merchandise by means 
of a game of chance, gift enterprise, or oy. scheme. (1-23335, 
June 28, 1950.) 

8024. ‘Window Materials—Qualities.— Arvey Sox ., an I]linois corpo- 
ration, with it principal office and place of business located in Chicago, 
Ill., engaged in offering for sale and selling in commerce, window 
materials designated “R-V-—Lite,” advocated as substitutes for glass 
window materials, entered into an agreement, in connection with the 
offering for sale, sale, and distribution thereof, to cease and desist from 
representing : 

(a) That the materials are moistureproof; 

(6) That the materials designated “R-V-—Lite 100-C,” “R-V-Lite 
200-P,” and “R-V-Lite 400-T” are not adversely affected by weather 
or think they remain weatherproof or waterproof; 

(c) That the material designated “R-V-Lite 100-C” will not crack 
or become brittle or that it transmits more radiant heat from sunlight 
than does ordinary glass; 

(d) That the-material designated “R—-V—Lite 400-T” will not dis- 
color or that it effects an appreciable transmittance of the ultraviolet 
rays; 

(e) That the materials transmit rays which are essential to health 
or growth; 

(7) That the use of its plastic-coated window materials in poultry 
or other farm buildings will cause animals housed therein to be 
healthier or sturdier or to grow faster or that the said materials will 
cause hens to lay more and larger eggs than will be the case where 
ordinary glass is used, unless such representations are clearly and 
expressly limited to the benefit which may result from exposure to such 
ultravoilet rays as may be transmitted by said materials where such 
rays adequately compensate for a deficiency of vitamin D in the diet; 

(g) That the use of its plastic-coated window materials in poultry 
houses will prevent such conditions as leg weakness and crooked 
breast bones, unless such representations are clearly and expressly 
limited to the benefits which may result from exposure to such ultra- 
violet rays of the sun as may be transmitted by such materials where 
such rays adequately compensate for a deficiency of vitamin D in the 
diet. (1-22779, June 28, 1950.) 

8025. Electric Water Heater—Qualities and History—Adolph Gross- 
man, an individual trading as Metropolitan Electronics & Instru- 
ments Co., with his principal place of business located in New York, 
N. Y., advertiser-vendor, engaged in the business of offering for sale 
and selling in commerce, an electric water heatting device designated 
as the “DeLuxe Heater,” entered into an agreement, in connection 
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with the offering for sale, sale, and distribution thereof to cease and 
desist from: 

(1) Exaggerating the speed with which said device will provide 
running hot water or exaggerating the quantity of hot water which it 
will provide; . 

_ (2) Representing that said device is revolutionary or new. (1- 
22994, June 29, 1950.) 

8026. Dry Rug Shampoo—Qualities—Puritan Sales Co., a Georgia 
corporation, with its principal place of business located in Atlanta, 
Ga., advertiser-vendor, engaged in the business of offering for sale 
and selling a preparation designated “Puritan Dry Rug Shampoo,” 
entered into an agreement, in connection with the offering for sale, 
sale, or distribution thereof, to cease and desist from representing, 
directly or by implication, that said preparation : 

Will restore faded or soiled colors in rugs. (1-21395, June 29, 
1950.) 

8027. Pencils—Comparative Merits and Tests—Eberhard Faber Pen- 
cil Co., a New York corporation, with its principal .office and place 
of business located in Brooklyn, N. Y., advertiser-vendor, engaged 
in offering for sale and selling in commerce pencils designated “Mon- 
gol pencils,” entered into an agreement in connection with the offering 
for sale, sale, and distribution thereof, to cease and desist from: 

(a) Representing that the pencils stay sharper longer than every 
other well-known pencil in the same price range or that said pencils 
are superior in point sharpness to every other well-known pencil in 
the same price range; 

(6) Representing that scientific laboratory tests of every well- 
known pencil in the same price range conclusively prove point sharp- 
ness superiority for the Mongol pencils by 29 percent. (1-22367, 
June 30, 1950.) | ‘ 

8028. Electric Water Heater—Qualities, Safety and Laboratory Status.— 
Jiffy, Inc., an Ilinois corporation with its principal place of business 
located in Chicago, Il., advertiser-vendor, engaged in the business 
of offering for sale and selling in commerce an electric hot water 
heating device designated as the “Jiffy Electric Hot Water Heater,” 
which device consists of an electrical element with a non-detachable 
cord, when in use, the heating portion of the device is immersed in a 
vessel of water and the nondetachable cord, which consists of heavily 
insulated wires, is connected to an electrical outlet, entered into an 
agreement, in connection with the offering for sale, sale, and distri- 
bution thereof, to cease and desist from: 

(1) Exaggerating the speed with which said device will provide 
steaming hot water or will provide hot water in quantity ; 

(2) Distributing or selling said devices unless the word “caution” 
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or “warning” together with adequate directions for safe use of the 
device is firmly affixed thereto in a lasting manner plainly informing 
the user that failure to carefully follow directions may result in 
dangerous electric shock; 

(3) Using the word “Tabor wee or other word or term of like 
meaning in connection with its corporate name, or otherwise repre- 
senting, directly or inferentially, that it maintains a laboratory, 
unless it actually owns and operates or directly and absolutely con- 
trols a laboratory containing equipment and apparatus for study 
and experimentation by scientists or technicians employed for the 
conduct of research in connection with electric water heating devices 
or other products. (1-23120, June 30, 1950.) 

7813.1 “Jump Boots”—Nature, Army Specifications and Composition.— 
This stipulation has been amended so that it now reads: 

Georgia Shoe Manufacturing Co., Inc., a Georgia corporation, 
with its principal office and place of business located in Flowery 
Branch, Ga., advertiser-vendor, engaged in the business of offering 
for sale and selling shoes, including a style known as “Jump Boots,” 
in interstate commerce, entered into an agreement, in connection with 
the offering for sale, sale and distribution thereof, to cease and desist 
from representing, directly or by implication: 

(a) Pictorially or otherwise, that said boots are regulation para- 
troop boots, or are manufactured in accordance with specifications 
for paratroop boots for use by the armed services; or 

(6) That said boots are made from elk-finish cowhide, or that 
they have two full grain outer soles or a steel instep shank. 

Georgia Shoe Manufacturing Co., Inc., further agreed that the 
aforesaid amendment shall be effective as of the date of the approval 
thereof by the Federal Trade Commission. (1-21928, Nov. 18, 1949.) 
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Where a Webb-Pomerene Export Trade Act association, the stockholder mem- 
bers of which included six producers of carbon black and which— 

(1) Was organized in 1933 by 8 producers of said product to meet the 
threat of some 10 or 12 foreign rubber manufacturer consumers of approxi- 
mately 80 percent of all carbon black exported, who were large enough to be 
able to act independently and to go into the carbon-black business on their 
own, and whose actions included the practices of (@) insistence on liberal 
credit terms, (0) bad faith rejection of merchandise, (¢) demand for exces- 
sive discounts, and (d) a price-decline clause in contracts which enabled pur- 
chasers, upon the allegation of a lower offer, to procure more favorable terms ; 
and j : 

(2) Limited its dealings to so-called “channel black” as distinguished from 
the more recent “furnace black’; provided for stock participation by the 
stockholding members on the basis of the proportion of export business 
allotted to each by negotiation as his so-called quota ; provided that the stock- 
holders enter into contracts with it to sell carbon black in export exclusively 
through it; and was authorized by the terms of the contract with its,mem- 
bers to purchase not more than 10 percent of its annual export requirements 
from nonmembers, for the purpose, as testified, of inviting participation in 
the association’s advantages— 


(a) Extended its legitimate objective of maintaining a price policy for its prod- 
ucts, to nonmember competitors by way of procuring “intention to cooperate” 
and “assurance to follow association prices closely” and to observe its terms, 
in agreements and arrangements entered into with various such concerns ; 

(b) Entered into agreements and arrangements with nonmembers under which it 
undertook to impose restrictions upon the yolume of their exports and produc- 
tion, and upon the source and quantity of their supply of natural gas, raw 
material of carbon black; 

(¢) Made membership overtures to prospective new stockholders which resulted 
in trial operations extending from 3 to 9 years, and under which the non- 
member recipients of such overtures enjoyed “all the advantages of mem- 
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bership without the necessity of making an investment” and thereby had 
conferred upon them benefits which were lawfully obtainable only by com- 
pliance with the Export Trade Act; and 

(ad) Practiced bad policy in making use of the same housing, administrative 
officer, and personnel for the conduct of its export trade office activities, as 
were used by a trade association concerned with the industry’s domestic 
trade, which the export association was by statute enjoined not to restrain: 

Held, That certain agreements made and acts done by said association, as here- 
inbefore indicated, were in violation of law; and 

Recommended, pursuant to the provisions of said Export Trade Act authorizing 
the Commission so to do, that Carbon Black Export, Ine-— 

(1) Refrain in the future, from adhering to, maintaining, or entering into any 
understanding, agreement or arrangement with American producers of 
carbon black who are not regularly admitted and recognized members, in- 
cluding producers whose membership is in process of solicitation, where said 
producers agree to sell only at fixed prices and terms, or in apportioned 
quantities ; 

(2) Cease and desist in the future from discussing, negotiating, concerning or 
seeking an agreement upon, any plan, arrangement, scheme or understanding 
whereby the production of any American producer or potential producer of 
carbon black is affected, deterred, forestalled, limited or prevented, or where 
the purpose or intent is to accomplish any of said results; and 

(3) Conduct its office activities on a basis wherein it shall not permit itself 
to be quartered in joint offices with any domestic trade association or statis- 
tical and advisory group; and that it engage and retain officer personnel 
which shall have no affiliation by way of employment, membership or 
honorarium with any such trade association or group; and 

Ordered, That the association file within 30 days a report stating whether it has 
elected to comply with such recommendations, and, if so, the manner in 
which it has so complied. 

As respects the specification in the bill of particulars which challenged the con- 
tracts between the member manufacturers and the Phillips Petroleum Co., 
which supplied one-third of the natural gas used in the manufacture of 
channel black, on the ground that the practice of making payment through 
a percentage of the carbon black produced therefrom required said company 
to export such carbon black thus acquired by it exclusively through the 
stockholders of the association and to refuse to quote or sell such carbon 
black for export to other American exporters— 

It appeared from the evidence that the contracts in question, as carried out, 
amounted to a sale of natural gas by Phillips to the carbon-black producer, 
payment for which was made by the latter in cash on the basis of the average 
price received by the manufacturer for the black sold by him under the 
royalty arrangement; that the agreements concerned were between individ- 
ual member producers and Phillips and not between the association and 
said corporation; and that regardless of said corporation’s assurance in 
1933 that it would export no black, it would not in any event have exported 
any since it was not then a producer of any kind of black; and that there 
was nothing in the situation disclosed that could or did restrain the export 
trade of independent competitors or effect any of the other restraints 
excepted in the proviso of section 2 of the Webb-Pomerene Law. 

As regards the basic agreement among the members of the association which 
bound each one to confine its exports of black to those made through the 
association—except in the. cases of Mexico and Canada, as to which the 
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producer agreed to use reasonable care to see that exports were for use and 
consumption therein and to prevent their diversion to other foreign coun- 
tries—and under which each member agreed that the association should 
act as its exclusive agent for the sale of all its export carbon black and that 
it would export only through the association, whereby the association was 
enabled to control the channels of distribution for all the export carbon 
black which originated with the stockholder members— 

It appeared that while the association membership always represented the bulk 
of the production and most of the exports—though there had always been 
nonmember producers—inyestigation of operations under the association’s 
contract with its members and its control over the distribution of its mem- 
bers’ product disclosed that the principle requirements in its selection of 
distributors had been their financial responsibility, their willingness to 
adhere to suggested prices, and their technical skill and facilities—qualities 
found requisite in coping with certain practices of large foreign buyers, i. e., 
commission splitting, liberal credit terms, unwarranted rejection of ship- 
ments, and black-market operations; disclosed no evidence that the trade 
of bona fide American exporters, buying and selling in export trade, was 
restrained; and disclosed also that two nonmember producers had recentiy 
entered the export field in a substantial way, which materially changed the 
competitive situation from that which existed when the testimony was 
taken; and that the record as a whole did not disclose any of the effects 
prohibited by the provisos of the Webb Act in said connection or as chal- 
lenged in the bill of particulars, and therefore afforded no basis for any 
recommendations to the association relative thereto. 

In said connection the association was not obligated to employ sales agents in 
this country to sell its black in foreign countries in which it already had 
agents rendering sales services, or to quote to agents in this country for 
foreign buyers who were being serviced by its foreign agents; nor was it 
obligated to designate distributors who lacked the technical skill or facilities 
required of those whom it did appoint for such service. 

As respects the foregoing conclusion that the record as a whole did not disclose 
any of the prohibited effects, such determination was provisional and did 
not constitute a ruling or determination of the question of the validity of 
practices or contractual arrangements similar to those used by the asso- 
ciation, which, under other factual situations or circumstances might con- 
travene the law; but was a provisional determination, and the Commission 
retained jurisdiction to take appropriate action should judicial authority 
with final jurisdiction hereafter hold that exclusive dealing contracts or 
arrangements, Such as present in the instant proceeding, are illegal per se. 

In said proceeding the investigation developed no evidence of agreements with 
foreign producers or with associations of foreign producers, or evidence of 
regulation of sales to the country’s insular possessions or any failure to file 
information required by the Commission. 

As respects the charge that contracts were entered into with manufacturers of 
carbon black which limited and restricted their production and sale of said 
products within the United States; appeared that in two cases considered 
nonmembers denied any such agreement and actually increased their pro- 
duction; and, as respects certain suggestions for curtailment in the midst 
of a bulk price differential war, made in certain letters between different 
concerns or their officers, that no evidence was adduced showing that, the 
export association was involved therein, and that testimony was also given 


that curtailment, for various reasons set forth, was never practiced by any 
common concert. 
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In regard to the specifications of the bill of particulars which raised the issue 
of contracts with the association stockholders, other manufacturers and 
other owners which caused them to use care that domestic sales made by 
them were not for export and to take cautions to prevent the export of 
carbon black sold by them for use or consumption within the United States— 

The investigation produced no evidence of such contracts with nonmembers or 
other owners of carbon black—excepting one nonmember who thereafter 
became a member; and, : 

As respects the agreement among members, testimony of officers of association 
members was to the effect that such restrictions, i. e., that the producer 
agreed to use reasonable care that exports made to Canada or Mexico were 
not diverted to other foreign countries; that carbon black sold by the pro- 
ducer in the United States should be exported only through the association; 
and that all of the obligations on the part of the producer were undertaken 
on its behalf and that of any and all subsidiary or controlled corporations 
in which the producer might then or thereafter directly or indirectly own 
or control 50 percent or more of the stock; were essential to the preserva- 
tion of the cooperative effort. 

As respects the investigation of a bulk differential price war, and the Cabot Co.’s 
price differential, under which carbon black was delivered to domestic users 
at an economy variously estimated at from an eighth to a quarter of a cent 
a pound, and there was precipitated “a price war in the domestic market, 
in the course of which, following November 1, 1937, the price of carbon black 
fell from 5 to 2%4 cents per pound,” evidence failed to disclose that the asso- 
ciation participated in or was a party to any dealings or arrangements which 
might have been made in said connection. 

In said proceeding and investigation it further appeared that the association had 
operated on a nonprofit basis, and had had to call, from time to time, for 
pro rata assessments from its stockholders ; that from the date of its organ- 
ization, its prices for carbon black had been higher than those prevailing 
in the domestic market ; and that the activities of six new producers indicated 
that competition to the association might soon assume considerable pro- 
portions. 

In said proceeding the record contained information indicating the imminence 
of considerable competition from production potential located propitiously 
near seaboard in nine foreign gas and oil areas, and also indicated that the 
stockholders of the association were firmly convinced, as a result of their ex- 
perience in export trade, that such.an association as that herein concerned, 
was the best, if not the only practicable, means of dealing with such foreign 
nationals’ groups as represented by the continued presence in this country, 
after the war, of former purchasing agencies for 10 nations, which continued 
to exist in Washington mainly in an advisory capacity for furthering the 
economie interests of their countries in home buying and for dealing with 
the Economie Cooperation Administration. 


Before Ur. John W. Norwood and Mr. Clyde M. Hadley, trial 
examiners. 

Mr. P. C. Kolinski, of Washington, D. C., for the Commission. 

Mr. Henry Ward Beer, of New York City, for all respondents. 

Mr. Fred C. Fernald and Mr. Warren F. Rideout, both of Boston, 
for Godfrey L. Cabot, Thomas D. Cabot, Inc., and Godfrey L. Cabot, 


Inc. 
Mr. John W. Beveridge, of Borger, Tex., for J. M. Huber Corp. 
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I. THE PROCEEDINGS 


Under the provisions of an act of Congress approved April 10, 1918, 
entitled “An act to Promote Export Trade and for other purposes” 
(40 Stat. 516; 15 U. S. C. A., secs. 61-65) commonly known as the 
Webb-Pomerene Act, and by virtue of the authority conferred upon it 
by said act, the Federal Trade Commission did, on the 28th day of 
October 1944, issue its Notice of Investigation and Summons to Carbon 
Black Export, Inc. (hereinafter called the “Association”’), its officers, . 
directors, and stockholders, as named above, setting forth therein that 
the Commission had reason to believe that certain agreements made 
and acts done by the above-named parties may be in violation of law 
as more specifically set out in the bill of particulars thereto attached. 

Thereafter, investigational hearings were held before trial examin- 
ers appointed for the purpose by the Commission, at Washington, 
D. C., February 5, 6, 7, and 8, 1945; and June 19, 20, 21, and 22, 1945; 
Philadelphia, Pa., January 15, 1946; New York, N. Y., January 16, 
17, and 18, 1946; Boston, Mass., January 22 and 23, 1946; Akron, 
Ohio, January 29, 30, and 31, 1946; Chicago, Ill., February 4, 1946; 
Amarillo, Tex., February 7, 1946; Bartlesville, Okla., February 11 and 
12, 1946; New York, N. Y., June 4, 5, 6, and 7, 1946; and Washington, 
D. C., August 20, 1946, at which sworn testimony and documentary 
evidence were received in the record. The parties were requested and 
permitted to make such statements for the record and submit such in- 
formation to the Commission as they desired to offer. Trial Examiner 
John W. Norwood presided at the hearing held in Washington, D. C., 
from February 5 to June 22, 1945, and thereafter Trial Examiner 
Clyde M. Hadley presided at all the remaining hearings, closing the 
taking of testimony and admission of evidence at the conclusion of 
the Washington, D. C., hearing on August 20, 1946. 

The proceedings were reduced to writing and the transcript of the 
record and exhibit were filed in the office of the Commission. The 
Commission, having examined and analyzed the record, makes this its 
report on the facts, 


II, THE ASSOCIATION 
A. Description of Organization 


The association is a corporation organized with 1,000 shares of non- 
par common stock under the laws of Delaware on May 7, 1933. Pur- 
suant to the Webb-Pomerene law, it filed with the Federal Trade Com- 
mission a statement accompanied by the requisite documents on June 
15, 1933, which was formally accepted for filing by the Commission on 
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March 1, 1935. It is a so-called “full functioning” export trade asso- 
ciation, and since organization has maintained its office at 500 Fifth 
Avenue, New York, N. Y. Stockholders at the date of issuance of the 
summons herein were: United Carbon Co., Inc., Charleston, W. Va; 
Columbian Carbon Co., New York, N. Y.; Godfrey L. Cabot, Inc., 
Boston, Mass.; J. M. Huber Corp., New York, N. Y.; Panhandle Car- 
bon Co., Inc., New York, N. Y.; and Chas. Eneu Johnson & Co., Phila- 
delphia, Pa. Exeepting for the last named, which became a stock- 
holder on June 18, 1936, the others have been stockholders since incor- 
poration of the association. 


B. Officers and Directors 


The officers and directors at the date of issuance of the summons 
herein were C. E. Kayser, president and director; Reid L. Carr, 
secretary and director; and F. R. Cantzlaar, treasurer. The remain- 
ing directors of a board of nine were, with company affiliation noted: 
Godfrey L. Cabot (Cabot) ; Thomas D. Cabot (Cabot) ; Oscar Nelson 
(United) ; R. H. Eagles (Huber) ; Hans W. Huber (Huber) ; Robert 
I. Wishnick (Panhandle); and L. C. Herkness (Johnson). These 
directors, with the exception of Mr. Herkness, who was elected in 
1936, have served continuously since the association’s organization. 
C. E. Kayser served as president from date of organization until 
December 31, 1945, when he was succeeded by the present incumbent, 
_H.L. Titus, of the Cabot organization. Reid L. Carr served as secre- 
tary from date of organization until September 18, 1946, when he 
was succeeded by C. E. Kayser, the present incumbent. F. R. Cantz- 
laar served as treasurer from date of organization until December 31, 
1945, when he was succeeded by the present incumbent, E. T. Villareal, 
who had served as assistant treasurer since 1936. 


Ill. HISTORICAL BACKGROUND 
® 


A. Commodity Involved 


“Carbon black is the commercial name of the soot of gas. The 
first carbon black that came into commerce was made about 80 years 
ago in Philadelphia, on a drum 3 feet in diameter, made of sheet 
iron, and by the contact of the flames from ordinary steatite burners 
impinging on the surface of the drum.” With this brief characteri- 
zation as an introduction, the second witness called in the inquiry, 
Dr. Godfrey L. Cabot, president of the Cabot Co., gave a history of 
the product. Dr. Cabot, employed in the industry since 1882, detailed 
the following highlights of its development. 

Carbon black was first used to make glossing for printer’s ink. 
From the year 1872, it was manufactured from natural gas on soap- 
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stone plates, in West Virginia. Production volume in 1887 was about 
a million pounds and its use confined to printer’s ink and stove polish. 
By 1900, it was being used in paints, varnishes, coloring paper, seal- 
ing wax, putty, and carbon paper. About the year 1915, it began to 
replace lamp black in rubber manufacture because of its two very 
marked characteristics : intense color and mixing strength. It proved 
to increase the potential strength of rubber and to greatly increase 
its resistance to abrasion. This new use stimulated its manufacture 
so that production volume increased from 20 million to 25 million 
pounds in 1914 to 700 million pounds in 1944. At the present time, 
about 90 percent of carbon black goes into the rubber industry and 
10 percent to inks and paints.. The Appalachian area as a source of 
supply proved inadequate and between 1920 and 1930 the industry 
moved to Louisiana and Texas. 

Dr. Cabot described improvements in the process of manufacturing 
carbon black that followed the use of soapstone equipment. The 
first use of iron plates consisted of circular plates, 24 feet in diameter, 
with revolving gas burners underneath which made the carbon black 
by “impingement of gas flame on a horizontal surface.” In a later 
variation of this method, Dr. Cabot devised a roller-bearing base on 
which the circular plate revolved over fixed gas burners. Another 
method made use of revolving cylinders against which a flame was 
impinged, resulting in a product called “Peerless Black” which had 
good lengthening capacity, a quality desirable for certain paint trades. 

Ae major development occurred about 1900 with the invention by 
Hoskins and McNutt of the channel method, in which channel iron 
beams of 6- to 8-inch widths are moved back and forth over fixed gas 
burners. While this method did not greatly increase carbon black 
extraction, it came into general use because of simplicity of its con- 
struction and adaptability to accurate upkeep and maintenance. 

The retort method, devised by Mr. Cottrell, was the next great in- 
novation. In this process, gas is burned in a large retort with an 
inadequate supply of air, resulting in precipitation of a smudge from 
which the carbon black is chemically removed. Its great advantage 
hes in the fact that carbon black recovery in the direct contact methods 
averages about 3 percent of the weight of the gas used whereas the 
retort method produces recoveries as high as 18 percent, or six times 
as much. This process, and a later one known as the thermatonic, 
which was not described, account for the term “furnace” black, ap- 
plied to carbon black so produced. 

The handling of carbon black has been materially improved by a 
process developed during the past 20 years, of molding powdered 
black into hard spherical pellets thereby permitting its packaging 
in smaller containers and eliminating dust from handling operations. 
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Dr. Cabot is a chemist by profession. He stated that the exact 
chemical formula for carbon black has never been derived, but that 
it is comprised of carbon, hydrogen, oxygen, and other elements, with 
the carbon percentage ranging from 84 to. 96 percent. It is not 
soluble in anything except molten iron. It has no competitor in its 
quality of conferring tensile strength and abrasion resistance to rub-. 
ber. He concluded his description with the statement that the Cabot 
Co. commenced carbon black exports to England in 1891, but that they 
were not the first such American exporters, Binney & Smith Co., who 
for years accounted for half of our carbon black exports, being al- 
ready in the English market in 1891. 

The physical movement of gas from the well to carbon black plants 
was traced by Mr. Carr, the association’ s secretary, as follows (Tr. 
414) : 


Q. Would you for the record, if you are able to do so, trace in a general way 
the physical movement of the gas from the well to carbon black plants? 

A. In general the procedure is something as follows: There are in the field 
certain gas wells which are owned and operated by producers or producing 
companies. The gas from these wells is sold in the first instance to the owner 
or proprietor of a natural gasoline plant under a contract, the general tenor of 
which is that the natural gasoline plant owner will pay to the producer a royalty 
measured by the amount and price of the gasoline extracted. He will return to 
the producer such gas as the producer may need for operating his properties, 
and will then have the right to sell the balance of the residue gas, dividing the 
proceeds, less expenses of sale, equally between the proprietor of the gasoline 
plant and the producer of the gas. 

Q. That latter point you refer to is known as residue gas. 

A. Residue of the gas after the gasoline has been extracted. 

Q. After the gasoline has been extracted, what happens to this residue gas 
so far as the carbon black plants are concerned? 

A. Well, if it is sold for carbon black purposes it is delivered to the carbon 
black plant. Sometimes it is delivered at the plant. It is delivered at the outlet 
of the gasoline plant according to the terms of the particular contract. 

Q. The contracts we are referring to in general are contracts for the acquisition 
of this residue gas from the gasoline plants after they have extracted the gasoline 
from the hydrocarbons to be manufactured into carbon black? 

A. That is right. 

Trial Examiner Norwoop. Is that residue gas used in pipes for illuminating? 

The Witness. It might be, but under the law of Texas as it now stands, where 
most of the carbon black manufacturing is carried on, you can use lawfully for 
the manufacture of channel black only sour gas, gas which would not be suitable 
for domestic use, without purification or what is technically known as residue 
casing head gas, casing head gas being gas produced around the casing head of 
the oil well as distinguished from true natural gas. 


Carbon black was subject to war-time emergency orders. Its 
manufacture, and sale upon allocation, was regulated under W. P. B. 
Order M-300 (exhibit 395). Under this order, furnace black was 
made subject to allocation on November 1, 1942, and channel black 
placed under similar restriction on August 1, 1944. These controls 
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were lifted on July 31, 1946. This product was likewise subject to 
price control under O. P. A. Order S. R. 14 (exhibit 396), which was 
in effect from March 31, 1942, until June 30, 1946. On April 1, 1946, 
the Office of International Trade ordered a limitation of 9,000,000 
pounds per month on all exports of carbon black. 

During the war period, furnace black production was greatly in- 
creased because of its adaptability in the manufacture of synthetic 
rubber, and it accounted for 40 percent of carbon black production by 
May 6, 1946, when application for export price was filed (exhibit 680 
A). Four stockholders, Cabot, Columbian, United, and Huber, com- 
menced manufacture of furnace black along with their channel black 
production. In addition, four outside manufacturers, 1. e., non- 
members, engaged in furnace black production: Phillips Petroleum 
Co.; Thermatonic Carbon Co.; Jefferson Lake Sulphur Co.; and 
Crown Carbon Co. The Office of Price Administration accepted the 
association’s filing of export prices on furnace black on behalf of the 
four stockholders above named. The resultant prices were 5.20 and 
6.20 cents per pound for S. R. F. (semireinforcing black) in 50- 
pound paper and 300-pound wooden case containers respectively ; and 
6.80 and 7.80 cents per pound on similar weights of H. M. F. (high- 
modulation black). The Office of Price Administration, in acknowl- 
edging the May 6, 1946, filing, replied on May 17, 1946, in reference 
to furnace black as follows (exhibit 683): “Inasmuch as your new 
items are merely variations of carbon black upon which a premium is 
allowable this office has no objection to your applying to these new 
items those premiums which have been approved for your other 
types of carbon black.” ‘The prices filed are maximum F. A. S. prices, 
Houston, Tex. On April 1, 1946, the association entered into agency 
contracts with its four stockholders who produced furnace black 
(Cabot, Columbian, United, and Huber) on terms permitting it to 
set a C. I. F. price which would allow for payment of an 8 percent 
commission to distributors, “extra packaging cost, port transfer 
charges, loading charges, ocean freights, marine insurance, forward- 
ing fees, cash discounts and the like.” The contracts have no relation 
to stockholders’ production capacities, involve no quota arrangement, 
run for a short term (first expiration date being December 31, 1946) 
and the association’s compensation as agent is fixed at. fifteen- 
hundredths of 1 cent (0.15) per pound of furnace black “consumed in 
foreign countries except Canada and Mexico.” Mr. Titus, the associa- 
tion’s president, who prepared and handled the O. P. A. application 
and data testified that the stockholders acted independently of each 
other and that the F. A. S. prices were rounded off at fractions of a 
cent under the permissible ceilings. He testified that 80,000,000 
pounds of furnace black valued at $2,000,000 had been exported be- 
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tween April 1 and August 1, 1946. He further testified that the asso- 
ciation’s directors had authorized execution of similar agency con- 
tracts with nonmember manufacturers of furnace black but that none 
had made application at the date of testimony, August 20, 1946. Like- 

~ wise, no such manufacturer had made application for meribeatshin 4 in 
the association, but that “if any one of them should ask to become 
members, we ieouid immediately consider the problem of what would 
be an equitable share of the corporation for them to own.” ? 

There is no testimony or evidence along the lines of the specifica- 
tions in the bill of particulars which in any way concerns export 
trade in the furnace type of carbon black, which, as above related, 
became such article of commerce in April 1946. 

The engagement in furnace black business, however, necessitated: 
action to draw the exact distinction between channel and furnace 
types of carbon black. The commodity was defined in the certificate 
of incorporation as follows: 

1. In such export trade, to act as the agent, broker, consignee or factor, or 
otherwise for the account of others, in respect of the sale, purchase, or other 
acquisition, exchange, contracting for, handling, dealing in, trade and com- 
merce in, transportation and disposition of carbon black and other pigments 
manufactured from natural gas, gasoline plant vapors, casinghead gas and/or 
residue casinghead gas, and other merchandise, commodities and articles or 
materials of commerce of every kind and nature. 

The definition appeared in the original sales agreement of May 2, 
1933, between the association and producer stockholders, as follows: 

First. Wherever used in this agreement, the term “carbon black” means all 
black pigments manufactured or produced in whole or part from natural gas, 
gasoline plant vapors, casinghead ‘gas, and/or residue casinghead gas, except 
high grade carbon blacks as hereinafter defined; the term “high grade carbon 
blacks’? means all black pigments manufactured or produced from natural gas, 
gasoline plant vapors, casinghead gas, and/or residue casinghead gas, sold by 
the Producer at a price exceeding by not less than 5 cents per pound the average 
market price at which ordinary carbon blacks are at the time sold; * * *. 

The association’s directors, by resolution adopted December 19, 
1945, amended the foregoing first paragraph of the sales agreement, 


as follows: 

By insertion in line 5 of paragraph First thereof after the word “gas,” the 
words “by impingement of a flame upon a metallic surface,” and by insertion 
in line 9 of paragraph numbered First thereof after the word “gas” the words 
“by impingement of a flame upon a metallic surface.” 

Mr. Titus testified that the purpose of this amendment was to limit 
dealings under the sales agreement to channel black, but not to limit 
or restrict “Carbexport’s right to deal with other types of carbon 


black.” 2 


17, 2008-2033. Ex. 498, 679-684. 
27, 2032. Ex. 12, 15, 498. 
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B. Carbon Black Export Association, Ine., ‘(Former Group) 


Carbon Black Export Association, Inc., was incorporated eer 
Delaware law on November 21, 1929, “to engage solely in export trade, 
as the term ‘export trade’ Is defined in the act of Congress * -* *” 
Capitalization consisted of 2,500 shares of non par common Steck 
issued to 6 members: Godfrey L. Cabot, Inc.; United Carbon Co. 
J. M. Huber, Inc.; The Palmer Gas Products Corp.; Binney & Smith 
Co.: and R. W. Greeff & Co., Inc. The first three named were manu- 
facturers (or producers as more frequently described in the-record) - 
of carbon black, and the last three named were dealers and distribu=— 
tors*of carbon black. Each member was represented on the ‘board: of 
directors and the Export Price Committee. — 

This was not a so-called “full functioning” association, each meniber 
selling carbon black in export trade through its agents on its own 
account at prices determined from time to time by the Export Price 
Committee. Annual reports were filed with the Commission’s Export 
Trade Office for the dates January 1, 1931, 1932, and 1933. The last 
of these reports showed omission of Godfrey L. Cabot, Inc., from the 
membership list and its replacement by Wishnick-Tumpeer, Inc. No 
subsequent annual reports were filed since this corporation was for- 
mally dissolved on December 1, 1933 


C. Transition period 


Mr. C. E. Kayser, the first president of Carbon Black Export, Inc., 
the association here under consideration, graduated from Columbia 
University in 1909 and was employed until 1923 by the American 
Metal Co., Ltd., in connection with the operation of its zine smelter 
gas supply facilities In Kansas, Oklahoma, and Arkansas. From 
1923 until May 1932, he operated his own prospecting company, the 
Mississippi Valey Oil Co., of which he was president. In late May 
1932 Mr. Kayser undertook an independent survey of the export trade 
business of the carbon black industry. He was introduced to members 
of the industry by Mr. Clyde Alexander, an official of Phillips Petro- 
leum Co., and testified that he undertook the survey for the following — 
carbon black producers: Columbian Carbon Co.; United Carbon Co.: 
Godfrey L. Cabot, Inc. ; J. M. Huber, Inc.; and the Palmer Corp. He 
studied the records of the existing export association (described in 
par. B above), and the office records of its members, reaching two 
definite conclusions by the middle of November 1932. These were, 
first, that the then existing association was comprised of diverse in- 
terests, the outlook of irae and distributors on any problem 
being bound to be diverse and divergent; second, that the group was 

“an advisory board which attempted to use its rights to make regula- 
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tions for the export market for its members, attempted to enforce 
them, but had nothing to enforce them with.” 

The real problem of the existing association, he testified, stemmed 
from the existence in the export market of some 10 or 12 large rubber 
manufacturer consumers of approximately 80 percent of all carbon 
black exported. These consumers were large enough to be able to act 
independently and to tacitly threaten to go into the carbon black busi- 
ness on their own. The actions of these large consumers resulted in 
four bad practices: First, the terms on which sellers were required to 
sell export carbon black made it possible for carbon black to arrive 
in Europe before payment was due, thus placing the unpaid for com- 
modity some three to eight thousand miles distant from the supplier; 
second, frequency of rejections by purchasers on some doubtful ground 
of inferior quality; third, the demand of buyers for excessive dis- 
counts on grounds that some competitor supplier had offered a similar 
discount; and fourth, a price decline clause in export sales contracts 
which forced the seller “to accept the buyer’s statement that he knew 
of or had himself had an offer at a lower price.” Contemporary cor- 
respondence offered in evidence appears to confirm these conclusions.* 
Mr. R. H. DeGreeff, of R. W. Greeff & Co., Inc., a member of the first 
association, wrote member J. M. Huber, Inc., on October 5, 1932, as 
follows (exhibit 1) : 

Please be advised that we wish to resign as members of the association, effec- 
tive immediately, and the writer at the same time desires to resign as an officer 
and director. Since the two important producers in the industry have withdrawn 
from the association, we can see no purpose in our continuing to remain as 
members, but we shall be pleased to resume our cooperation at any time a con- 
structive plan covering the industry’s export business is put forward. 

We cannot see, however, how any plan can be successful which does not include 
a quota basis, uniform agency arrangements and sales contracts, as well as 
definite arrangements by which all sales are being handled by the association, 
thereby giving it the fullest possible control of the business. 


D. Carbon Black Euport, Inc. (Present Group) 


A meeting was held in New York City in December 1932, attended 
by representatives of producers Columbian, United, Cabot, Huber, 
and Palmer, and presided over by Mr. Amos L. Beaty, then president 
of the American Petroleum Institute. At this meeting, it was con- 
cluded to form a new association comprised wholly of producers, and 
to consider the need of making such organization the exclusive agent 
of the producers. Thereafter, on May 16, 1933, the present associa- 
tion, Carbon Black Export, Inc., was incorporated under Delaware 
law, with 10,000 shares of capital stock without par value. The ob- 
jects and purposes of the corporation are “to engage solely in export 


- 
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trade, as the term ‘export trade’ is defined in the act. of Congress known 
as the ‘Webb Act.’” The full functioning character of the association 
is revealed in the first two specific corporate purposes. The first, sec- 
tion 1, authorizing dealings in carbon black as an agent is set forth at 
page 1255 above. The second, authorizing buying and selling earbon 
black on its account, reads (exhibit 11) : 

2. In such export trade, to buy or otherwise acquire, sell, exchange, eontract 

for, handle and otherwise deal in, for its own account or for the account of 
others, carbon black and such other pigments and such other merchandise, com- 
modities and articles and/or materials of commerce of every kind and nature. 
The producers organizing the association and forming its first stock- 
holders were: United Carbon Co.; Columbian Carbon Co.; Godfrey 
L. Cabot, Inc.; J. M. Huber of La., Inc.; Century Carbon Co.; Pan- 
handle Carbon Co.; Texas Carbon Industries, Inc.; and the Palmer 
Carbon Co. 

Two of the above-named stockholders had some interest in the first 
association which was still “limping” along in early 1933. Texas Car- 
bon Industries, Inc., was the producer-supplier for R. W. Greeff & Co., 
Inc., a distributor member of the first association. Mr. Kayser testi- 
fied that the difficulty in this case was solved by “satisfying T. C. I. 
with the quota” of export business assigned to it and Greeff was “given 
the kind of assurance that he would not be eliminated” as a distributor. 
The Palmer Carbon Co.’s interest in the first association lay in the 
membership’ of its distributor therein, Palmer Gas Products Corp. 
However, it agreed to join the present association “if some substan- 
tial portion of its inventory were taken off its hands.” This was 
accomplished by the purchase in May 1933 of 5,016,500 pounds of 
carbon black at 2 cents a pound from the Palmer company by five of 
above-named producer members: Columbian, United, Cabot, Huber, 
and Wishnick-Tumpeer. Mr. Kayser acted as clearing house for this 
transaction but did not remember whether any of the purchased prod- 
uct was exported. He testified that Phillips Petroleum Co. acted as 
the ostensible purchaser from Palmer because Palmer “had gas rela- 
tions with the Phillips Petroleum Co. and, knowing Phillips were not 
in the confidence of others because they were not sellers of carbon 
black, they chose to make the deal through Phillips so they would be 
certain as to being paid;” and further that Phillips did not acquire 
title or pay or receive money, merely accommodating Palmer. Mr. 
Reid Carr testified to the same effect giving as his impression that 
Phillips did not acquire title to the Palmer black and made no profit or 
loss on the transaction, but that the transaction was cleared through 
Phillips as a matter of convenience. He added that Columbian’s 
share of this purchase was sold in the regular course of business, some 
domestic and some export.‘ 


‘T. 45-61 ; 522; 1674. Hx. 6 AF. 
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A copy of the bylaws of the association as adopted at time of 
organization is contained in the record as exhibit 10. There have been - 
several amendments. Section 5 of article II, providing originally for 
three directors, was amended June 13, 1933, increasing the number of 
directors to 12, and later, by September 18, 1946, amendment, to 13. 
Two significant amendments, as revealed by the association’s Janu- 
ary 1, 1946, report to the Commission, were adopted on December 19, 
1945. The first of these liberalizing the qualifications for president, 
repealed from article ITI, section 2, the sentence reading: 

The president shall not at his election or during his tenure of office be or 

theretofore have been an officer (other than a member of the board of. directors) 
or an employee or agent of any stockholder of this corporation. 
The second consisted of a further demarcation between channel and 
furnace carbon black. To article VI, section 6, “Miscellaneous Pro- 
visions,” there was added a sentence negativing application to furnace 
black, the section, as amended, reading as follows: 

Src. 6. Haport prices Export prices of all carbon black sold by the corporation 
shall be fixed and changed from time to time only (a@) by the affirmative vote 
of the holders of a majority of those shares of the capital stock of the corporation 
entitled to vote present in person or represented by proxy at any annual or 
special meeting of the stockholders of the corporation at which a quorum thereof, 
as provided in section 3 of article I of these bylaws, shall be so present or 
represented, or by the consent in writing of the holders of a majority of the total 
number of shares outstanding, without a meeting: Provided, however, That the 
president shall concur in such affirmative vote or written consent, or (b) without 
such concurrence, by the affirmative vote of the holders of two-thirds of those 
shares of such stock so present or represented at any such meeting with such 
quorum or by the consent in writing of the holders of two-thirds of the total num- 
ber of shares outstanding, without a meeting. Nothing in this section contained 
shall be deemed to apply to carbon black manufactured by the furnace process. 

In the course of the year following its organization, the officers 
of the association prepared and submitted to the Commission a form 
of producer’s contract which provided for a quota of export carbon 
black business to be handled exclusively through the association. 
The bill of particulars specified such exclusive contracts with stock- 
holders, nonstockholders, and with Phillips Petroleum Corp. A form 
of distributor’s contract was developed prior to 1940. The bill of 
particulars also further specifies restrictions on distributors’ choice 
of agents; requirements that distributors deal exclusively in the asso- 
ciation’s carbon black; contracts fixing resale prices to distributors, 
agents, and consumers; and restrictive contracts with American manu- 
facturer exporters who are not stockholders of the association. The 
investigation developed no evidence of agreements with foreign pro- 
ducers or with associations of foreign producers, nor any evidence of 
regulation of sales to our insular possessions, nor any failure to file 
information required by the Commission. 


‘ 
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IV. EXPORT TRADE OPERATIONS INVESTIGATED 
A. Association-Phillips Petroleum Co. Contract 


Mr. Reid Carr gave testimony as to the history of the royalty pro- 
vision in contracts for purchase of gas by carbon black producers. 
His company, the Columbian, made its first contract for purchase of 
royalty gas from Phillips Petroleum Co. on December 10, 1936. He 
estimated that such royalty contracts were put in practice by members 
of the industry as early as 1928. He referred to exhibit 356 A-F as 
typical of a gas purchase contract at a definite price per thousand cubic 
feet. This particular contract was entered into on October 1, 1924, 
between Phillips Petroleum Co. (first party) and Columbian Carbon 
Co. (second party). Its first five paragraphs are here quoted in full, 
the last referring to price: 


_ Frest. That First Party is the owner of certain plants or factories for the 
extraction of gasoline from natural gas situated near the town of Pioneer, East- 
land County, Texas, which plants are at present capable of handling thirty 
million cubic feet of natural gas per day. 

Seconp. That First Party has entered into contracts with lessees under certain 
oil and gas leases covering land in the vicinity of said plants by the terms of 
which contracts First Party purchases gas from said lessees, which gas is used 
in and passed through said plants and gasoline extracted therefrom. That after 
the extraction of gasoline from the said gas by First Party it isnecessary to return 
to the said lessees stripped or residue gas for development and operating purposes. 

Tue. That through the operation of said plants a large surplus of so-called 
tail, stripped, or residue gas is available at the exhaust of said plants after 
the extraction of gasoline from said gas and after the return of gas to the lessees 
for development and operating purposes. That Second Party is the manufac- 
turer of carbon black and desires to erect a plant at or near the town of Pioneer, 
Eastland County, Texas, for the manufacture of carbon black from the afore- 
said gas, pursuant to a permit heretofore issued by the Railroad Commission of 
Texas and assigned to the Columbian Carbon Company, or its nominee, and is 
desirous of purchasing, and First Party is desirous of selling, the aforesaid 
residue or stripped gas to be used in such manufacture. 

FourtH. Now, therefore, in consideration of the premises and of the terms, 
conditions, covenants, and agreements hereinafter set forth it is agreed by and 
between the parties hereto that Second Party shall ninety days after the execu- 
tion of this agreement begin construction of pipe lines to convey the gas from 
First Party’s plants and the erection of a plant of such size and capacity as may 
be necessary to consume not less than four and one-half million cubic feet of 
gas per twenty-four hours for the manufacture of carbon black, said plant 
to be in operation in at least one hundred and eighty (180) days from the date 
of this agreement. 

Frets. The price shall be two and one-half (2%4|) cent per thousand cubic 
feet during the first two and one-half (244) years of said contract, and three 


(8) cents per thousand cubic feet during the remaining two and one-half (214) 
years thereof. 
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He referred to exhibit 358 A-J as illustrating the royalty mode of 
payment. This was a contract dated September 7, 1928, between Phil- 
tex Oil Co. and The Palmer Corp. of Louisiana, the price provisions 
reading as follows: 

14. The price to be paid to Seller for gas delivered to Buyer shall be thirty 
(30%) percent of the carbon black production of Buyer’s plant, which shall, 
at Buyer’s expense, be placed in Buyer’s warehouses in paper bags, uncom- 
pressed. In the event Seller’s share of the production shall be sold in compressed 
form, then Buyer shall be allowed what would under all circumstances be a 
reasonable fee for compressing same. Seller’s share of said production shall 
be stored in the warehouses of Buyer without cost to Seller, but shall be held 
subject to Seller’s risk. In this connection, however, it is understood and 
agreed that Buyer may obtain insurance, if possible, guaranteeing it against 
loss by fire or from any other source that it may deem advisable to insure against, 
which insurance shall cover all carbon black in said warehouses owned by both 
Buyer and Seller, and Seller hereby obligates and binds itself to pay its pro rata 
part of any and all insurance premiums due under any insurance policy pur- 
chased by Buyer, said payment to be made by Seller immediately upon receipt 
of bill for its pro rata part of said insurance premium or premiums; Provided, 
however, that Seller shall have the right and option to carry its own risk as to 
its share of the said production, by notifying Buyer of its intention so to do. 

15. It is understood and agreed that Buyer will sell Sellers stocks in at least 
the proportion that Buyer sells its own stock and Buyer will make monthly 
settlements with Seller for sales of Seller’s carbon black. Seller shall pay 
Buyer the actual sales costs of selling Seller’s share of such carbon black, which 
shall not exceed five (5%) percent of the sales price. 

Mr. Carr expressed his belief “that the Phillips Petroleum Co. 
changed its basis from the sale of gas at a flat price per thousand 
to the royalty basis in order to encourage a wider sale of gas for car- 
bon black purposes. The royalty contract offered very great ad- 
vantages to the producer of the black as compared with the producer 
who paid at flat price for his gas, because the royalty, under the royalty 
contract if there was an overproduction and the producer had to stock 
his black, he didn’t have to pay for the gas. He only had to pay for 
the gas as it was sold. In the second place, if the price went down, 
the price of gas automatically went down with it. Whereas, under 
a fixed price contract, the producer had to pay for his gas at the end 
of every month whether he sold his back or not, and he had no pro- 
tection in the case of falling market.” ° 

Mr. F. E. Rice, vice president of Phillips Petroleum Co., testified 
that he had been with the company over 27 years and was familiar 
with the practices surrounding gas supplies to carbon black plants, 
giving the following additional facts. Oil or gas leases with land- 
owners provide for a royalty of one-eighth of the proceeds from sale 
of gas or oil. His company pays the landowner royalty for the 
amount of natural gasoline which they extract, and if it utilizes the 
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butanes and propanes (which are referred to as “heavier fractions”) 
it pays a higher price. The gas which remains is called residue gas, 
which may be used for fuel and light or for carbon black production. 
A royalty of one-eighth of the proceeds of such sales must be paid 
the landowner. Residue gas from which the heavier fractions. have 
been extracted furnishes a decreased production of carbon black. He 
testified further that Phillips company in 1944 sold 282 million cubic 
feet or 25 percent of the 910 million cubic feet of gas consumed by 
the carbon black industry; in addition it furnished 6614 million cubic 
_ feet to plants in which it held a half interest, making the total of 
gas furnished to the industry by Phillips, 33 percent. ‘Total pro- 
duction of carbon black in 1944 was 431,721,000 pounds; its 30 percent 
royalty share of this amounted to 28,850,000 pounds, or 7 percent of 
the total; its share of production in half-owned plants was 27,500,000 
pounds, or 6.6 percent, making its proportion of total carbon black 
production in 1944, 13.6 percent. These proportions had not varied 
substantially during the 10 or 12 years preceding 1944. Most of the 
major oil companies, including Skelly, Shell, Magnolia, Shamrock, 
Gulf, and Cities Service furnish gas to the carbon black industry. 

Respecting the royalty paid by carbon black producers, Mr. Rice 
testified that certain changes had been made in its mode of computa- 
tion. In the Philtex-Palmer gas contract of September 7, 1928, exhibit 
358, quoted in paragraph IV A above, the royalty provision read 
“30 percent of the carbon black production of Buyer’s plant.” Mr. 
Rice referred to exhibit 466 in the record, photostat copy of a letter 
from Phillips Petroleum Co. to Palmer Carbon Co., dated April 6, 
1934, modifying such royalty payment provision, and reading, in 
part, as follows: 

1. The selling price of royalty black moving from the plant during any month 
shall be the average price f. 0. b. plant, received by you on domestic sales during 
the month, without regard to actual destination. 
This change, he testified, was done at the insistence of the company’s 
accounting division whose auditors “in the chaotic condition of the 
export market were having a hard time determining just what pay- 
ments should be made.” 

Later on, in 1939 and 1940, as these contractors were renewed, the 
basis of royalty computation was modified to include the export price 
for carbon black, because “we knew the export market was a higher 
priced market than the domestic market at that time, so we wanted 
to share in any sales of our black in that market,” he testified. He 
added “we are kind of opportunists in a way, we try to get the highest 
price for our carbon black, and 1939 and 1940 it was to our advantage 
to change these back, and in instances we did.” At a later date, Mr. 
Rice submitted a letter dated March 1, 1946, in the record as exhibit 
524—A-F, which details contract extensions with six carbon black pro- 
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ducers, four of whom agreed to acceptance of export prices in royalty’ 
computation.® 

The scope of the investigation necessarily did not include the land- 
owner's interest in royalty charges on gas used in making carbon black, 
but covering the period of time just. discussed there is in the record, 
as exhibit 324 A, a photostat copy of a letter dated April 10, 1939, from 
C. E. Kayser to Oscar Nelson, in which the pertinent portions, the 
second and third paragraphs, read as follows: 


The Royalty Owners Association for the Texas Panhandle held a well at- 
tended meeting in Amarillo on March 8th. ‘Ernest Thompson, Railroad Com- 
missioner, and Senator C. C. Small were present. Much of the meeting was 
taken up on blaming the carbon black manufacturers for the low returns Royalty 
Owners receive on natural gas produced from their properties. The Amarillo 
News-Globe of the 9th reports on Senator Small’s contribution to the meeting as 
follows: 

“The Senator (Small) also took a rather significant filing at the carbon black 
companies, who he said were in a big way responsible for the low returns on gas 
royalty being paid for gas processed for carbon black, by holding the price 
to such a low level. He intimated clearly that a law shutting off carbon black 
manufacture might be a real remedy until such time that it became scarce enough 
to command a reasonable price.” 


The second specification in the bill of particulars reads as follows: 


2. Contract with Phillips Petroleum Company, a petroleum producer which 
sells large quantities of natural gas to Carbexport’s stockholders and other man- 
ufacturers of carbon black for the production of carbon black, and which is. 
pair therefor in a percentage of the carbon black produced therefrom, which 
contract requires and causes said petroleum company to export such carbon 
black thus acquired by it exclusively through the stockholders of Carbexport 
and to refuse to quote or sell, directly or indirectly, such carbon black for 
export to other American exporters. 


THE PHILLIPS CONTRACT IN QUESTION 


Contained in the record are exhibits 25 A, B,and C. The first two 
recite the conditions of an escrow agreement entered into at the time 
of organization of the present association, and refer specifically to the 
receipt of an agreement by Phillips (exhibit 25 C) not to export 
royalty carbon black of association members with whom Phillips has 
royalty gas contracts. The exhibits are here reproduced: 


EXHIBIT 25 A 
Marcu 8, 1933. 
REID, L. CARB, Esq., 
120 Broadway, 
New York City. 
Drar Siz: We hand you herewith two copies of the Sales Agreement and Sub- 
seription Agreement between our Company and Carbon Black Export, Inc., both 
duly executed by our Company. 
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You are hereby directed to hold said agreements in escrow and to deliver 
same only upon the following conditions, viz: 

1. Receipt by you of sales agreements and subscription agreements of like 
tenor, duly executed by the following companies, respectively : Godfrey L. Cabot, 
' Ine., United Carbon Company, Columbian Carbon Company, J. M. Huber Company 
of Louisiana, and Palmer Corporation. 

2. Receipt by you of either (a) a letter signed by Phillips Petroleum Company 
agreeing for the term of five years from January 1, 1934, not to export carbon 
black except as part of the contract quota of United Carbon Company and 
Godfrey L. Cabot, Inc., or (b) a sales agreement executed by Phillips Petroleum 
Company of like tenor with that signed by the other companies above named, 
and fixing such contract quota as our company may approve. 

Until the conditions above specified are performed, said agreements are not to 
be considered as binding or effective for any purpose. 

Upon compliance with both the foregoing conditions, you are to deliver said 
agreements, and to return to our Company one copy of each duly executed 
by Carbon Black Export, Ine. 

Yours very truly, 
UNITED CARBON COMPANY, 
|i Sees eee ee 2 
RLC/Mac. 


EXHIsIT 25 B 


CLARK, CarRk & ELLIS, 
120 Broadway, 
New York, May 5, 1933. 
UNITED CARBON COMPANY, 
Union Building, ; 
Charleston, W. Va. 

GENTLEMEN: Under date of March 8, you delivered to me executed copies of 
Sales Agreement and Subscription Agreement with Carbon Black Export, Inc., 
upon certain conditions, one of which was: 

“2. Receipt by you of either (a) a letter signed by Phillips Petroleum Company 
agreeing for the term of five years from January ist, 1934, not to export carbon 
black except as part of the contract quota of United Carbon Company and Godfrey 
L. Cabot, Inc., or (b) a sales agreement executed by Phillips Petroleum Company 
of like tenor with that signed by the other companies above-named, and fixing 
such contract quota as our company May approve.” 

The Phillips Petroleum Company have submitted to me a proposed letter, of 
which I enclose a copy, and would ask you to advise me promptly whether you 
will authorize me to accept the same as in satisfaction of the escrow condition 
above-quoted. 

I might add that at the time the escrow agreement was signed it was con- 
sidered probable that the Phillips Petroleum Company would purchase the plant 
of the Panhandle Carbon Company. I am informed that arrangements have since 
been made whereby said plant is to be purchased by Wishnick Tumpeer & Com- 
pany or by some subsidiary corporation controlled by them, but they have agreed 
that the product of said plant shall be included in the quota of the Century 
Carbon Company. 

Yours very truly, 


(Signed) Rez L. Carr. 
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ExHIsitT 25 C 


May 2, 1933. 
Mr. Rei L. Carr, 
120 Broadway, 
New York, N. Y. 


Dear Sir: With reference to the marketing of carbon black which we receive 
in payment for gas, and with reference to this company taking stock in Carbon 
Black Export, Inc., this is to advise that the carbon black producing companies 
with which we have these contracts market our black along with theirs, and they 
are members of Carbon Black Export, Inc. Therefore we ourselves shall not 
export any of this black during the five-year period from January 1, 1934. For 
the same reason we do not consider it necessary for us to take stock in Carbon 
Black Export, Inc. 

Yours very truly, 
PHILLIPS PETROLEUM COMPANY. 


Renewal of the contract (exhibit 25 C) dated May 2, 1933, was 
reported to a directors’ meeting of the association held on March 25, 
1936 (exhibit 99 A) in a report by the president, Mr. Kayser, which 
reads as follows: 


He also stated that a new undertaking has been obtained from Phillips Petro- 
leum Company extending to December 31, 1945, their original agreement not to 
export carbon black except through the quota of producer Stockholders of the 
Corporation. 


The renewal itself is dated February 1, 1936, and is contained in the 
record as exhibit 462, reading as follows: 


FEBRUARY 1, 1936. 
File: R—42-36-61. 
CARBON BLACK Export, INC., 
500 Fifth Avenue, 
New York, N. Y. 


GENTLEMEN: Under date of May 2, 1933, we wrote a letter to Mr. Reid L. Carr, 
reading as follows: 

“With reference to the marketing of carbon black which we receive in payment 
for gas, and with reference to this company taking stock in Carbon Black Export, 
Inc., this is to advise that the carbon black producing companies with which we 
have these contracts market our black along with theirs, and they are members 
of Carbon Black Export, Ine. Therefore we ourselves shall not export any of this 
black during the five-year period from January 1, 1934. For the same reason 
we do not consider it necessary for us to take stock in Carbon Black Export, Inc.” 

We now understand that the carbon black producers are ready to renew their 
contracts for export of carbon black through Carbon Black Export, Inc., for a 
term of ten years ending December 31, 1945, provided Phillips Petroleum Com- 
pany will renew the agreement above quoted for said and extended term. This 
we hereby do. 

We are further informed that an increased export quota has been awarded to 
Panhandle Carbon Company on the understanding that no black will be exported 
during said term, except under said quota, from the unit now being constructed 
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by us and Panhandle Carbon Company jointly. This understanding we also 
confirm. 

Very truly yours, / 
(Sed. eo! . RICE. 
C-C R. F. Hamilton. 


During the period covered by the investigation, the Phillips com- 
pany had royalty gas contracts with all association stockholders ex- 
-cepting Cabot and Huber. 

Mr. Carr testified concerning exhibit 25 C as follows :* 


At the time the escrow agreement was made, I undersand that the Phillips 
Petroleum Co. was the owner of the Panhandle Carbon Co. plant and that it was 
the desire of the parties that if Phillips Petroleum Co. retained possession of that 
plant, it would obtain a quota or waive a quota, as the escrow letter expresses. 
In the interim period between March 8 and May 5, when the second letter was 
written, I am informed the Phillips Petroleum Co. sold that plant to Mr. R. I. 
Wishnick and Mr. Wishnick agreed to include the Panhandle plant under his 
' Century Carbon Co. quota. 

Phillips Petroleum Co. had contracts with various manufacturers of carbon 
black whereby in lieu of receiving a specified price per thousand cubic feet for the 
gas supplied by Phillips Petroleum Co. to such manufacturers for carbon black 
manufacture, Phillips Petroleum Co. would receive a specified percentage, I think 
in most, if not all the cases, 30 percent of the proceeds of the sale of black less a 
selling commission. These contracts required the manufacturer to sell the black 
- pro rata or in the same proportion. 

Q. That is, 30 percent of all black sold was considered to be a royalty on the 
sale of black? 

A. Yes, less whatever sales commissions or other expenses were allowed in the 
agreement. 

Q. Now, what did 25—-C accomplish with respect to that so-called royalty on the 
black? 

A. I should not think it accomplished anything because, as the letter says, the 
carbon black producing companies, it reads as follows, I should say: 

“The carbon black producing companies market our black (that is, Phillips 
black) along with theirs and they are members of Carbon Black Export, Inc.” 

In other words, Phillips Petroleum Co., as I understand it, under these con- 
tracts had no right to market any black and never did market any black, was not 
in the business of selling black at all. 

Q. But it says further: 

“Therefore, we ourselves shall not export any of this black during the 5-year 
period from January 1, 1934.” 

What is meant by “this black”? 

A. That means their pro rata share of the black which was to be the roradty 
on the black to be sold. 

Q. To pay for the gas? 

A. To pay for the gas? 

At no time prior to May 2, 1938, when this letter from Phillips Petroleum 
Co. was written, had the Phillips Petroleum Co. itself marketed any carbon 
black either in the domestic or in the export trade. I-further understand that no 
black has ever been segregated and set apart as belonging to the Phillips Pe- 
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troleum Co. under royalty contracts of this type, it being the practice to load, 
ship, or place in warehouses all the black produced from each plant without any 
attempt to earmark any particular part thereof as belonging to the Phillips 
Petroleum Co. 

Attention is called to the following points in connection with the aforesaid 
gas contracts between Phillips and Columbian. 

The contract dated December 10, 1936 (exhibit 369A-J) between Phillips and 
Columbian provides as follows: 

“14. It is understood and agreed that Buyer will sell Seller’s stock in at least 
the proportion that Buyer sells its own stocks, and Buyer is to make monthly 
settlements with Seller for the sales of carbon black. 

“15. The price to be paid by Buyer to Seller for Seller’s share of carbon black 
sold shall be the average price f. o. b. plant received by Buyer on domestic sales 

, during the month of such sales without regard to actual destination of shipments. 
If carbon black moves from the plant, it shall be regarded as sold by Buyer even 
in the event of its going into storage elsewhere.” 

These clauses show: 

1. That it was not contemplated that any particular black should be segregated 
or sold to Phillips, or that Phillips should have any jus disponendi over any 
black. Instead, all the black was to be sold by Columbian and Phillips’ only right 
was to receive its proportionate share of the average price. 

(2. That the basis of settlement was not the amount actually received by re 
lumbien but the average price on domestic sales f. o. b. plant, thus excluding from 
consideration the price received on export sales and on domestic 1. ¢. 1. sales ex 
warehouse. This is wholly inconsistent with the notion that 30 percent of 
the black was to be segregated and treated as Phillips’ separate property. If 
the latter had been the intention, the contract would have required Columbian 
to account to Phillips for the actual amounts received on the sale of Phillips’ 
black, not for the average price based on domestic sales f. 0. b. plant: 

3. There was nothing whatever to prevent Columbian from selling all or any 
part of the production of the plant in the export market, but Phillips by this 
clause deprived itself of the right to participate in any excess of the export price 
over the domestie price. This is hardly consistent with the theory that the 
Export corporation was a creature or creation of Phillips, designed for the pur- 
pose of enhancing Phillips’ profit. 

The contract between Phillips and Columbian dated May 17, 1940’ gare 

273 A-R) provided: 

“14, It is understood and agreed that Buyer will sell Seller’ 8 apie in at least 
the proportion that Buyer sells its own stocks, and Buyer is to make monthly 
settlement with Seller for the sales of carbon black. 

“15, The price to be paid by Buyer to Seller for Seller’s share of the carbon 
black sold shall be the average price (subject to the exception and to the deduc- 
tions hereinafter specified) received by Buyer upon all sales of carbon black of 
like kind and quality, f. o. b. the various factories of the Buyer in the domestic 
and export markets, shipped in the calendar month preceding the month for 
which settlement is made. If carbon black is moved from the plant, it shall 
be regarded as sold by Buyer, even in the event of its going into storage else- 
where. In computing said average price, Buyer shall except and exclude all 
sales of less than carload lots in which delivery is made from any warehouse 
located at_a place other than the location of a carbon black factory of Buyer.” 

Under this contract, export sales were to be taken into account in determining 
the settling price, but the price was to be the average received by Buyer upon 
all sales of black of like kind and quality f. o. b. all its plants. It was not the 
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price received for any particular black contemplated as belonging to Phillis 


or even the average price received from the black produced at this particalar | 


factory. Again, this is wholly inconsistent with the motion that 30 percent ot 
the black was to be segregated and dealt with as Phillips’ separate property. 

The provisions of the contract of September 12, 1989 (exhibit 371 AJ), be- 
tween Phillips and Columbian are essentially similar te those last above quoted, 
and the same comments generally apply to them. 

The two contracts made by Phillips with The Palmer Corp. dated respectively 
September 7, 1928 (exhibit 358 A-K), and July 18, 21929 (exhibit 361 A-K), con- 
tain the following provision : 

“It is understood and agreed that Buyer will sell Seller's stocks Im at least the 
proportion that Buyer sells its own stock, and Buyer will make monthiy saitie- 


ments with Seller for sales of Seller's carbon black. Seller shall pay Buyer the | 


actual sales cost of selling Seller’s share of such carbon black which Shall Ret 
exceed 5 percent of the Sales price.” 

None of these contracts contains any clause whereby Phillips is given the Tight 
to require delivery to it of black in kind, instead of a Share of the proceeds af 
the sale. None of said contracts contains any Clause whereby the prodacer af 
the black is required to segregate or earmark any particular black as the specie 
property of Phillips. None of said contracts gives Phillips any right to dicate 
to what customers or in what markets or at what price the black Shall he sola. 
The producer is perfectly free to sell or Ship or deal with it as he pleases, sehject 
only to his obligation to account to Phillips for its valve determined im the 
manner that the contracts respectively provide. 

The suggestion that the letter given by Phillips at the time of the organization 
of the Export corporation (exhibit 25 C) deprived Phillips of the Night t si 
royalty black in the export market is thus answered 2 e 

Phillips never had any right under these contracts to take any royalty bieck 
in kind, or to sell it in any market, whether domestic or foreign, bat only the 
right te receive payment for the royalty black under the conditions and at the 
prices provided in said respective contracts. This right was neither anlarced 
nor diminished by the latter. The producing companies were Stil] free te = 
the royalty black along with their own either in the domestic or im the export 
market. They were still bound to sell royalty black proportionately with their 
own, though the price at which settlement was to be made with Phillips was not 
uniform but varied according to the provisions of aach particular contract. 


Mr. Carr testified that Phillips’ transfer of its interest in the Pan- 
handle plant neither enlarged nor diminished its rights under the 
royalty contracts, they having no right to take the royalty black in 
kind or to export it. He gave his opinion that im reference to the 
royalty black the Phillips’ letter (exhibit 25 C) was a nullity. He 
recalled no discussion on this subject with Phillips’ officers bat be- 
lieved they construed the contract in the same way. He testified with 
respect to the extension (exhibit 462) as follows: § 

My position in regards the extension of the agreement is the same as it Was 
as regards the original agreement, namely, that it aid mot comfer WHon Hor Ink 


away from Phillips any right of disposition over the black. It WAS Stl roralty 
black for which we were bound to account in dollars rather than in Rind, 
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Testimony about the title to the royalty black was as follows: ® 


Q. Is it your contention, Mr. Carr, that the title to any black did not pass to 
Phillips? 

A, That is a difficult question because the agreement provides that while— 
some of the agreements provide that while the black is in warehouse it is at 
Phillips’ risk and to that extent the provision of the agreement is, the two pro- 
visions of the agreement are slightly inconsistent with one another. There are 
many cases, as you know in law, where agreements are drawn which look both 
ways. ; 

For example, it is sometimes difficult to distinguish technically between a bail- 
ment and the sale, from the terms of the agreement itself. There have been 
many such cases in the courts. 

Q. What is your opinion? Did title to the black pass to Phillips or not, ac- 
cording to these contracts? 

A. I think that Phillips became the owner of an undivided 30 percent interest 
in the black. But with no right to assume specific possession of that 30 percent 
interest or to dictate how or to whom or where or at what price it should be 
disposed of. 


Further on the same subject: ”° 

A. So far as I know, in every instance, the black is sold by the black producer 
and the specified proportion of the proceeds is accounted for by the producer to 
Phillips Petroleum Co. Of course, I have direct personal knowledge only of 
the Columbian Carbon Co., but I believe that that practice was general through- 


out the industry. 

. I think there is probably no debate about that. Is there? 

. I think not. 

. That you sold Phillips black? 

. We sold all the black. 

. Phillips, as well as your own? 

. Yes, if it was technically Phillips’ title. I don’t want to quibble about the 
question of legal title, their 30 percent in the black. 


Mr. Oscar Nelson could not explain exhibits 25 A, B, and C, testi- 
fying that the transaction concerned organization of the association 
and was handled by his counsel. 

Mr. Kayser testified that he understood that Phillips had no title 
to the royalty black which was merely reference “to a device for deter- 
mining the price that Phillips are to get for their gas.” He further 
testified that the original contract and the extension “can mean noth- 
ing.” His testimony with reference to the extension reads as 
follows: ™ 


Phillips letter of February 1, 1936, exhibit 462, was written several months 
after the members of Carbexport had unequivocally agreed to extension of their 
Sales Agreements. The date of the said extensions was November 15, 1935. 
My recollection of the reason for the late date of the Phillips letter is that some 
time in January of 1936, my then secretary asked me if the Phillips undertaking, 
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which she had run across in the contract files, ought not be renewed whereupon 
I put in a telephone call for Mr. Rice at Bartlesville and, upon reaching him, 
asked him to have a renewal sent along. 

A day or two later Mr. Rice phoned back to say his management couldn’t see 
any reason for the need of the renewal and asked if I could see any in view of 
the fact that they no longer owned the Panhandle plant. 

I agreed, but suggested that since the renewal would commit Phillips to 
nothing, its issuance could do no harm but might look like a gesture of good will 
from the principal gas supplier to his consumers. Mr. Rice agreed to put the 
matter before his management in this light and the letter of February 1, 1936, 
exhibit 462, resulted. 

The appearance of an item in the minutes of the directors’ meeting of March 
25, 1936, exhibit 99, reporting the receipt by this respondent of the Phillips re- 
newal was merely by way of routine. My recollection is that the announcement 
of the fact elicited no display of interest on the part of any director present. 


Mr. K. S. Adams, president of the Phillips company, had had noth- 
ing to do with the organization of Carbon Black Export, Inc., nor has 
he had any correspondence or contacts with its officers. He further 
testified that since the formation of Carbon Black Export, Inc., in 
1938, the Phillips company has neither produced independently nor 
exported any carbon black. He added that the company had, in 1943, 
constructed its own full-owned plant for manufacture of “Philblack,” 
a furnace black, but that at the date of testimony, February 11, 1946, 
a department for the export of furnace black was still in process of 
formation.” 

Mr. F. E. Rice, vice president of the Phillips company, gave testi- 
mony in reference to exhibits 25 A-C and 462, as follows: * 

Q. I don’t want to ask you to interpret an agreement we have in writing here, 
but nevertheless I will ask you what were you bound to do under this contract? 

A. Well, as I understand it, we were bound to sell our royalty black to Carbon 
Black Export members in the export business only through Carbon Black 
Export. 

Q. Now, you had royalty black, did you not, that was produced by carbon black 
manufacturers, other than those who were members of Carbon Black Export, 
did you not? 

. Yes, sir. 

. Was that royalty black exported? 

. In some instances, yes, sir. 

. How was it exported? 

. By the manufacturers. 

. Through Carbon Black Export? 

. No, sir. 

. Well, now what were some of the companies—there is no secret about it 
you see the point I am after, do you:not—what were some of the companies that 
you sold gas to and for which royalty black was due you duting this period that 
was exported, do you know? 

A. Crescent was one. 


Ororporpor 
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Q. And do you take it that that did not violate the contract, 462? 

A. No, sir. 

Q. In other words, 462 did not cover black that was produced by those manu- 
facturers who were not members of Carbon Black Export? 

A. That is correct. 


B. Faclusive Contracts With Stockholders 
The bill of particulars sets forth its third specification as follows: 


3. Contracts with its stockholders, all of whom are manufacturers of carbon 
black, which require and cause them to sell carbon black for export exclusively 
to Carbexport, and to refuse to quote or sell, directly or indirectly, carbon black 
for export to other American exporters. 


At the time of organization of the association, it filed with the 
Commission on June 15, 1933, certified copies of its by-laws and cer- 
tificate of incorporation, and a copy of a proposed sales agreement 
dated May 25, 1933, a copy of which appears in the record as exhibit 
12. Following correspondence with the Commission, certain changes 
were made in the contract, by amendments dated October 138, 1988, 
and May 18, 1934. As amended and finally executed, a photostat 
copy of the contract made with Columbian Carbon Co. is included 
in the record as exhibits 15 A-~Q 16,17 A-B, and 18. (The identical 
contracts of stockholders Cabot, Johnson, United, Texas Carbon 
Industries, Panhandle, Palmer, and Huber appear in the record as 
exhibits 565, 66, 67, 68, 69, 71, and 72.) 

The relevant portions of said contract are here set forth. Para- 
graph First (in part) : 

The term “export carbon black” means all carbon black which is for export, 
or is in the course of being exported, or has been exported from the United 
States or any territory thereof, to any foreign nation or nations, country or 
countries, except that it shall not include (a) carbon black exported to the 
Dominion of Canada and intended for use or consumption in Canada, or (b) 
carbon black exported by through railroad shipments to Mexico and intended 
for use and consumption in Mexico; the term “Stockholders” means those, in- 
cluding the Producer, who have now entered into or shall hereafter enter into 
sales agreements with the Corporation substantially identical in form with this 
agreement; the term “pro rata” means in the ratio of the contract quotas of the 
Stockholders or so much thereof as shall at any given time be in effect; “year” 
means a calendar year and “month” means a calendar month, 


The italicized phrase, “by through railroad shipments,” was deleted 
by amendment dated October 18, 1983, exhibit 16. 


Tuirp. Beginning on the 1st day of January 1934, and ending on the termina- 
tion of this agreement as prescribed in paragraph TWENTY-FirtH hereof or on 
the earlier termination hereof as provided in paragraph numbered TWwEnry- 
First, the Producer shall not directly or indirectly sell or deliver any export 
earbon black except through the Corporation as hereinafter provided. The 
Corporation shall act as exclusive agent for the Producer in and for the sale 
of all the Producer’s export carbon black. The Producer further agrees through- 
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out the term of this agreement to use reasonable care that exports made by the 
Producer to Canada or Mexico are intended for use and consumption in these 
countries and shall not be diverted to other foreign countries, and also that 
carbon black sold by the Producer in the United States shall be exported only 
through the Corporation. 

(The last sentence embodies the amendment of May 18, 1934, exhibit 
17 A.) 

Firtu (in part). The Corporation shall allot to the Producer, and the Pre- 
ducer shall have the right to supply, subject to the provisions of this agreement, 
in each calendar year during which this agreement shall be in force 25.933 per- 
cent (25.988%) of the total requirements of the Corporation of export carbon 
black. The “total requirements” of the Corporation as used herein shall denote 
the total quantity of export carbon black required by the Corporation for sale 
to its foreign customers and/or for consignment to its foreign distributors. Such 
percentage is hereafter referred to as the “contract quota.’ The Corpora- 
tion reserves the right to purchase from persons, firms of corporations other 
than Stockholders, such part of its total requirements of export carbon black 
as the Corporation may in its discretion from time to time to determine, provided 
that the aggregate amount of export carbon black so purchased by the Corpora- 
tion in any calendar year shall not exceed ten percent (109¢) of such total re- 
quirements of the Corporation for such year. If and to the extent that such 
purchases shall be made, the contract quota of the Producer and of each of the 
other Stockholders for such year shall be reduced pro rata. 

THIRTEENTH, On or before the twentieth of each calendar month, the Producer 
shall render to the Corporation in such form and manner, including detail, as 
shall from time to time be prescribed by the Board of Directors of the Corpora- 
tion, a report showing the production, stock and shipments of carbon black of 
the Producer and its subsidiary and/or controlled corporations during the 
calendar month preceding. 

SIXTEENTH. In case the President of the Corporation shall at any time de 
termine that any carbon black produced by the Producer has been exported in 
any manner other than through the Corporation and that the Producer sold said 
carbon black for export or with knowledge that same was intended for export, or 
omitted to take reasonable precaution to prevent the same from being exported, 
the President of the Corporation shall charge the Producer with a commission 
on said carbon black so exported at the rate at the time in effect hereunder, 
and may, in addition, in his discretion, without action of the Board of Directors 
of the Corporation, deduct from the Producer's contract quota for the current 
year a quantity equal to double the quantity so exported. It shall be for the 
President of the Corporation to decide whether a given sale of the carbon black 
of Producer that was exported was or was not sold for export within the mean- 
ing of this paragraph, and the Producer agrees to be bound by such decision. 

SEVENTEENTH. (in part). All the obligations of this agreement on the part of 
the Producer are undertaken on behalf of the Producer and of any and all sub- 
sidiary or controlled corporations in which the Producer may now or hereafter 
directly or indirectly own or control fifty percent (50%) or more of the stock, 

Said obligations shall also extend to and cover the export carbon black of any 
factory which the Producer or any subsidiary and/or controlled corporation may 
now or hereafter directly or indirectly lease, operate or control, or in which 
the Producer or any subsidiary and/or controlled corporation may now or here- 
after own a financial interest of fifty percent (50%) or more. 

TweENTY-THirp. The actual or potential productive capacity of Producer's car 
bon black factories is one important element in fixing Producer’s contract quota 
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hereunder. Accordingly, it is agreed that in case during the term of this agree- 
ment Producer, or any subsidiary or controlled corporation, shall sell, transfer, 
lease, or otherwise dispose of any carbon black factory or part thereof now or 
hereafter owned by it, and the purchaser, assignee, transferee, or lessee thereof, 
as the case may be, shall not assume and agree to be bound by all the provisions 
of this agreement, then and in that case, the contract quota of the Producer for 
the remaining term of this agreement may be reduced without the Producer’s 
consent, to such extent as the Board of Directors of the Corporation in its dis- 
cretion may determine by majority vote, and none of the provisions of para- 
graph SrxTH hereof shall be applicable to such reduction. Provided that nothing 
in this paragraph contained shall apply to any case where the Producer or any 
subsidiary or controlled corporation shall in good faith abandon: operation of 
any plant or part thereof and demolish the same and sell for scrap the materials 
salvaged therefrom. > 
Mr. Kayser testified that the original stockholders and parties to 
the contract, Columbian Carbon Co.; Godfrey L. Cabot, Inc.; J. M. 
Huber, Inc.; United Carbon Co.; Palmer Corp.; Texas Carbon In- 
dustries; and Century Carbon Co., represented roughly 85 percent 
of this country’s carbon black production. He named as nonmember 
producers the following: Crescent Carbon Co., Imperial Oil & Gas 
Products Co., Magnolia Petroleum Co., and Herkness Carbon Co. 
He testified further that there was no requirement in the contract , 
forcing the producer to supply carbon black but that the producer 
always retained the right to state whether he intended to fulfill his 
quota. The quotas, he testified, “were arrived at through what ap- 
peared to me to be plain, simple trading. When the attempt was 
made to arrive at an agreement on the quotas, each member made a 
guess.” The three large members, Columbian, United, and Cabot 
“whacked up 75 percent among themselves and the lesser producers 
would attempt to arrive at a division of the remaining 25 percent. 
Eventually they got themselves squared around to a 100 percent divi- 
sion.” His testimony on the factor of production was :“ 
Q. Now, I ask you to tell me whether or not it is a fact or was a fact at the 
time, that the actual potential production capacity was an important element 


in fixing the quota? 
A. Well, I do not know how to answer that, to make a categorical statement 


like that about what took place in a horse trade. It is possible that there were 
some who felt that they would tend for a quota that would represent a share 
of the export market that was equal to their share of the total production. There 
were probably others who felt that that would not result in a figure that repre- 
sented that share of the export market which they had enjoyed prior to Carbon 
Export, and they contended the opposite. 


Mr. Reid L. Carr, who drafted the contract, testified that the lan- 
guage of the agreement “speaks for itself” on the requirement that 
producers sell for export exclusively to Carbon Export, and that it 


47, 79; 230-234. 
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was not his “purpose in drawing the agreement to provide for any 
restraint of the domestic market.”* 
Mr. Oscar Nelson testified on this particular ,as follows: 


For many reasons, I regard this exclusive feature as being essential to the 
maintenance and effective functioning of Carbexport. To allow producers’ black : 
to be indirectly diverted to export markets outside of the association and in 
excess of producers’ quota makes the quota arrangement meaningless. More- 
over, it enables the producer to sell in excess of his quota at prices slightly 
under Carbexport’s fixed price, using that as an umbrella. It is my judgment 
that if Carbexport as the selling agent for the producers does not have authority 
that makes its agency exclusive, the Hxport Association cannot succeed. 


Mr. Hans Huber’s testimony on the exclusive provision of the con- 
tract was as follows: *” 


In this connection I feel I must emphasize the importance to the American 
earbon black industry, and no doubt to most American industries which export 
and which are threatened by foreign competition, of a feature which is the 
essence of Carbexport and without which Carbexport cannot hope to operate 
effectively. 

Carbexport must be allowed to forbid the sale by its members of any carbon 
black obviously intended for export to anyone outside of Carbexport. An agree- 
ment among members of an association that they must sell abroad or for 
consumption abroad only in conformance with established prices and terms of 
sale is no agreement at all, if such members are free to sell to a class of persons 
at any price and on any terms. It is not possible to maintain established prices 
and sales terms when producers are required to sell through distributors not 
bound by such prices and terms and when a premium is placed on foreign 
consumers’ purchasing from such distributors rather than from those distrib- 
utors who have contracted to observe uniform prices and terms. 


Mr. Thomas D. Cabot testified on the exclusive feature, as follows: *® 


I think it fundamental in an association such as ours that the members 
be restricted from exporting black directly or indirectly through other channels. 
Otherwise, quotas become meaningless. A member can get both: his quota 


of the association’s market and such additional market as he can attain through 
other channels, 


His testimony on the negotiation of quotas reads as follows: 


Q. In your opinion is there any way that Carbon Black Export could function 
in the absence of some quota device? 

A. We tried that and it did not work. The trouble is that unless you have 
quotas there is always the urge on the part of individuals to increase their sales 
and also of the agents to increase the sales of the agents. The agents are diffi- 
cult to control. If they cut commissions neither the principal nor the competitor 
can be sure that they have done it. They suspect that they have often when they 
have not. 


We have found by experience that before we had quotas there was what we 
might call chiseling in the foreign market. 
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Q. So that in your opinion a quota arrangement of some kind is essential to the 
smooth functioning of an organization such as Carbon Black Export? 

A. Ibelieve itis. That is our experience. 

Q. What do you believe should be the factor which controls quota or the factors 
which control quota? 

A. Quota is a matter of negotiation or compromise. 

We based the quota originally partly on the relative producing capacities of 
the various people that went into the Carbon Black Pxport, Inc., and partly on 
the ratio of sales in the foreign markets of the various people who went into 
Carbon Black Export, Inc., but in the last analysis it was nothing but a horse 
trade. We sat down and each set down on paper a percentage he thought he 
ought to have, and we added it up and it came out 150 percent, and we had to 
trade that down until we got within 100 percent. 

Q. Irrespective of what has happened in the past, I ask you whether or not 
you think quotas should be determined by productive capacity in this country? 

A. In the long run I think it would approach productive capacity in this coun- 
try, particularly if Carbon Black Export exists for a long time, because over a 
long period the question-of export sales becomes less and less important. 

Q. There may be some question as of this moment as to whether production 
should govern quota. Should that doubt, if it exists, be removed by ruling of 
the Commission or the courts, in your opinion? 

A. In my opinion there are no dangers in having a quota if quotas are in direct 
proportion with producing capacity. 

Q. When you say there are no dangers, you have what dangers in mind? 

A. Dangers to the buying public in this country. 


In the course of operations under the contract, Mr. Kayser, on June 
5, 1935, “brought to all members’ attention” information contained in 
the following letter (photostat, exhibit 41A) : 
JUNE 5, 1935. 
Mr. Oscar NELSON, 
United Carbon Co., 
Charleston, W. Va. 


Dear Mr. NELSON: Clause Sixteen of the Sales Agreement between producers 
and the Corporation is producer’s notice that he is obligated to see to it that 
none of his production goes into export except thru the Corporation. Clause Two 
of the agreement between distributors and the Corporation is distributor’s notice 
that it is his responsibility to see to it that black which he sells in the United 
States, Canada or Mexico shall be sold for consumption in those countries, and 
shall not be exported to any other country. 

We feel it necessary to remind both producers and distributors of their obliga- 
tions in this respect because we discover that Crescent Carbon Company and/or 
Canada Carbon Black Company, the latter being the former’s distributor in 
both the domestic and export markets, are attempting to make purchases of black 
from members of the Corporation which, though the intention is not expressed 
at the time the offer of purchase is made, are intended for export. 


Very truly yours, 
CARBON BLACK Hxport, INC. 


Mr. Nelson replied (exhibit 41 B) on June 15, 1935, writing “I am 


entirely in accord with your letter.” Mr. Kayser testified in connec- 
tion therewith as follows: ” 


1 T, 188. 
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Q. Was Crescent Carbon Co. referred to in these letters as a member or stock- 
holder of the corporation? ; 

A. No, Crescent Carbon Co. was not. 

Q. Who is Canada Carbon Co.? 

A. It was the distributor for Crescent Carbon Co. Myr brief explanation is 
incorrect. It had nothing to do with the situation I thought was being covered. 
In all probability it was reported that producers in the export corporation were 
selling to producers or distributors outside of the export corporation. 

Q. This was to stop that? 

A. This was the warning that that was contrary to the contract. That letter 
was probably circulated to everybody in the organization or connected with 
the organization in any way. 

Q. Was either Crescent or Canadian, one or the other, or both, apparently 
trying to purchase black from members of the corporation? 

A. One might have purchased it, I don’t recall it. 


Stockholding membership changes occurred as follows: In De- 
cember 1934, the United Co. acquired the plants of the Century and the 
Texas Carbon Industry Cos.; and Columbian acquired the Palmer 
Carbon Co. Copies of documents of assignment effectuating these 
transfers appear in the record as exhibits 181 to 184. Chas. Eneu 
Johnson & Co. became a stockholder on June 18, 1936. On September 
16, 1936, Keystone Carbon Co. became a stockholder but shortly there- 
after it was acquired by Columbian Carbon Co. As the result of pur- 
chases of carbon black made by the association from Continental Car- 
bon Co. beginning September 29, 1937, this company, in 1942, was 
given a quota of 5.58 percent, though a nonmember. (This trans- 
action is further discussed in par. TV—C hereof. ) 

The foregoing membership changes were duly recorded in directors’ 
minutes, as follows: Exhibit 95 B. April 24, 1935, meeting: 


The president advised the board that Palmer Carbon Co. had officially an- 
nounced that it had sold its plant and assets, including its stock in Carbon Black 
Export, Inc., to Columbian Carbon Co., that this fact was verfied by Columbian 
Carbon Co., and that Palmer Carbon Co. asked permission to transfer its stock 
in this corporation to Columbian Carbon Co. On motion made, seconded and 
carried, the permission to make such transfer was unanimously granted. 


Exhibit 97 A. July 24, 1935, meeting: 


It was moved and the resolution was unanimously adopted that the transfer 
of the sales agreement between the corporation and Century Carbon Co. dated 
May 25, 1933, and the stock in the corporation owned by Century Carbon Co. 
to United Carbon Co. be approved. 

It was moved and the resolution was unanimously adopted that the transfer to 
United Carbon Co., Inc., of the sales agreements with the corporation held by 
United Carbon Co. dated May 25, 1933, and the shares of capital stock of the 
corporation held by United Carbon Co. be approved. 

It was moved and the resolution was unanimously adopted that the transfer to 
United Carbon Co., Inc., of the sales agreement between the eorporation and 
Texas Carbon Industries, Inc., dated May 2, 1933, and the shares of capital stock 
of the corporation held by Texas Carbon Industries, Inc., be approved. 
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Exhibit 100 A. April 30, 1936, minutes: 


The president further reported that he had arranged with Chas. Eneu John- 
son & Co., successor to Herkness Carbon Co., to become a stockholder in the cor- 
poration and to accept a sales agreement with a quota of 4 percent. 

Upon motion duly made and carried, it was 

Resolved. That upon execution and delivery of the same standard sales agree- 
ment between Chas. Eneu Johnson & Co., and the corporation as exists between 
the corporation and the producers who are at present stockholders, such sales 
agreement providing for an export quota of 4 percent, the president and secretary 
be and they are hereby authorized to issue to Chas. Eneu Johnson & Co. against 
its check for $29,200, 292 shares of capital stock of the corporation. 


Exhibit 101 B. November 13, 1936, meeting: 


The president further reported that Columbian Carbon Co. has purchased the 
stock of Keystone Carbon Co. and has requested the approval of the transfer of 


. Keystone’s shares of the capital stock of Carbon Black Export, Inc., to Columbian 


Carbon Co. and also approval of the assignment of the sales agreement between 
Keystone Carbon Co. and Carbexport dated September 16, 1936, to Columbian 


Carbon Co. 
Upon motion duly made, seconded, and carried, the following resolutions were 


adopted : 
Resolved. That the transfer to Columbian Carbon Co., of 216 shares of capital 


stock in this corporation owned by Keystone. Carbon Co., be and is hereby 


approved. 
Resolved. That this board hereby approves the assignment to Columbian Car- 


bon Co. by Keystone Carbon Co. of its sales agreement with Carbon Black Export 
Inc., dated September 16, 1936. 

In explantion of earlier testimony (Tr. 233) concerning the rela- 
tion between production and quotas, Mr. Kayser gave the following 
history of quota changes, reflecting the aforementioned membership 


changes: 


Regardless of the language Mr. Layton quotes from, a sales agreement amend- 
ment in his question on page 233, lines 12-18, the fact is that export quotas were 
never on the basis of member production ratios until January 1942. This will 
readily be seen from the following comparisions of quota ratios with production 


ratios. 


May 1933 

Export Production 

quotas ratios 

(percent) (percent) 
(GHES D A Oe ee ee ee ee as ee ae a 18. 103 22. 386 
(Oye luien) Crate eye se 8 > RRR ie ore ae eee ae a ae re 25. 933 26. 032 
PSS! Overs Ree = 5 Se ee ee eee 13. 000 13. 855 
eankandle Oenminyis = s- se ae ean ao 4. 400 6. 692 
Papin a vey ela meee © oS 2 aS eS ee ee ee 2. 400 3. 361 
4 Wey A OSH Ol: Be ee tee ee eek oe es A 3. 000 4, 255 
WD ert exo aeee = eee e e a pr Se er  iee A 33. 164 28. 419 


100. 000 100. 000 


20'T, 1702-1705. 
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In the fall of 1985 the expiry date of sales agreements was extended from 
December 31, 1938, to December 31, 1945. Quotas were then altered as of Janu- 
ary 1, 1936, to meet the request of Panhandle Carbon Co. mentioned (R. 22) 
above. The relationship of resulting quota rearrangements to production ratios 


of members then became as follows: 


Jan. 1, 1986 
H Kaxport Production 
quotas ratios 

(percent) (percent) 
COMO bE ea ee ee eae eae eg Eis haa epee 18. 103 23. 063 
Colimbigntse. tees es ack Soa an one ae oe eet 28. 333 30. 257 
eludes -t i < Us ae ow B.A oe Bi aie pane etme | Setiens « paper gaa So 12. 800 10. 767 
Panhandle ei bs2 ise Se oe ee eee Pe 2. 500 2. 546 
Winsted Ap re a Steer ena ie eS ae sal od eee 38. 264 33. 367 

100. 000 100. 000 


Quotas were again revised with the consent of all holders of sales agreements 
as of October 1, 1936, to make room for two as to Chas. Hneu Johnson and Key- 


stone Carbon. 
was as follows: 


October 1936 


Laport Production 
quotas ratios 

(percent) (percent) 
Crap eee ree As race iw cee ES once 2 urbe fy seu 16. 858 22. 350 
Calgmbinm Gt ste) sek see ese Sal ee oth Ye aa 29, 384 29. 648 
1S (Od SVs) Dp eS Sc, Ss cepa Se, Cilatetaapllti  yegions, oy rly Ab Sas 3 8 and 11. 919 10. 939 
VOWMNSODM speek. AS. hee SAEs aa tl 9 SEM eo). gh SILT EASE 3. 880 1. 109 
Rannandlos ens it o7) ae ner y ss Sa ine See ee ene at 2. 328 2. 491 
Winttedeten Sees ss Sos, ee Caer AER, SR ene She Sed 35. 631 33. 463 

100. 000 100. 000 


The relation of the new quotas to production ratios at the time 


As of January 1, 1942, there was another general revision of quotas incident 


to the extension of sales agreements beyond December 31, 1945, the then termi- 
nating date, to December 31, 1951. Export quotas were then established on a 
closer relationship to production ratios, as I argued that they should be in the 
memorandum of April 21, 1941, which is exhibit 113 (b) and (c). The compari- 
son of the two ratios is as follows, treating the percentage allowed Continental 


Carbon Co., a nonmember, as a quota percentage : 


January 1942 


Export Production 

quotas ratios 

(percent) (percent) 
Cabot-. Soe ne eee ee ee ee ee ee Ae 21. 245 22. 097 
Gohimbian Oise ne el, a Bel a 28. 403 28. 170 
Bubgre 07 AP a8 & ae oe OB te ees ee eee oe Se 10. 050 10. 079 
Jotnsonse..: SORES 22s. ei ee ee 2. 965 Layee 
Poplin dle. <Avee JB 2+ 5 fight ee a a 2. 198 2.119 
Wintte ewan: renntes swe: 9 7 itd poe ge ae tte ns 29. 459 29. 179 
@ontindntal_ GVO)... 2 22) ee ae 5. 580 6. 579 

100.000 100. 000 
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There is further evidence in the record relating to the exclusive 
feature of the contract. The directors, on May 25, 1987 (exhibit 102 
A-C), adopted a resolution reading as follows: 


_ Resolved, That producers who are stockholders in Carbon Black Export, Ine., 
report to said corporation monthly all sales of carbon black made by them to 
producers who are not stockholders and all sales of carbon black to any other 
person or persons for account of such producers who are not stockholders. 


Mr. Reid Carr testified that the purpose of the resolution was “to 
see: whether we were living up to that clause of the producers’ agree- 
ment with Carbexport with reference to using reasonable precaution to 
see that sales were not made in the export trade than through Carbon 
Black Export.” 

Mr. Kayser, on May 28, 1937, following passage of the foregoing 
resolution, addressed a letter to Mr. Oscar Nelson reading as follows 
(exhibit 185—A) : 

Mr. Oscar NELSON, 
United Carbon Co., 
Charleston, W. Va. 

DeEAR Mr. NELSON: It was agreed at the last meeting of the directors of Carb- 
export that producers who are stockholders in Carbon Black Export, Ine., report 
to us monthly all sales of carbon black made by them to producers who are not 
stockholders, and all sales of carbon black to any other person or persons for 
account of such producers who are not stockholders. 

It was not the purpose of this agreement to release producers under contract 
to Carbexport from their obligation not to permit their black to go into export 
through any other source than Carbexport. Its purpose was to establish a record 
of all sales made by members of Carbexport to nonmembers of black for domestic 
use only, and to make that record available to members. The reports to be made 
are entirely separate from the reports made by members to National Gas Products 
Association. The records of N. G. P. A. are, of course, not availabl@to Carbon 
Black Export, Inc. 

Very truly yours, 
CARBON BLAcK Export, INc. 

This exhibit was accompanied by exhibits 185 C and D, photostats of 
correspondence between the association and Columbian which dis- 
closed sales to outsiders in March 1940, by Cabot, Columbian, United, 
and Johnson. 

Mr. Carr was of the impression that he had not received a copy of 
the foregoing letter, but testified that “the purpose of obtaining these 
reports was to furnish the information on which he (Kayser) would 
be able to check up if he thought that the members were not living up 
to their obligations to Carbon Black Export.” * 

Mr. Kayser testified as follows: ” 


Q. What was the purpose of that reporting of these sales by members to non- 
members? 
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A. The sales agreement obliges the signers, the members, to take reasonable 
eare that the carbon black they sell domestically shall not be exported otherwise 
than through Carbexport. At that time this question came up—— 

Q. As to whether or not they should report, you mean? 

A. Yes. Or I will put it this way : In May 1937, or in the month before, I do not 
remember, which, the question arose, or it was brought out, rather, that sales 

_ were made by members in the domestic market to nonmembers and others. 
This was simply out of the discussion that a resolution came to the effect that the 
only action that should be taken to remind members of their obligations under 
the sales agreement was to report to the corporation such sales as they made to 
outsiders, nonmembers particularly. 


Mr. Hans Huber testified as to exhibits 185 A-C and D, as follows: * 


Q. Are you familiar with the requirement of exports that producer members 
should report their domestic sales to nonmembers? 

A. Yes. 

Q. What is the purpose of that reporting, Mr. Huber? Does that have any- 
thing to do with the subject matter of paragraph 11? 

A. The entire strength of Carbexport rests upon the fact that each producer had 
aquota. Now, if he could circumvent his quota, or add to his quota by selling his 
black to somebody else, and he selling it, and in that way getting a much larger 
share of the export market than he was entitled to, that obviously would under- 
mine all of Carbexport. 

I believe I pointed out in my previous testimony that the reason the old associa- 
tion, or one of the principal reasons, it failed, is because there was no quota 
system, and there was nobody that stood between the producer and the dis- 
tributors. 

Q. My question is, without referring to a specific example, if you sold X pounds 
to a nonmember producer and you reported that to Mr. Kayser, how could that be 
utilized in aiding and protecting the exporting of black outside the corporation? 
How was it used? 

A. How was that knowledge used? 

Q. Yes. 

A. Each producer was responsible to see that all his export carbon black 
went through Carbexport. Now, this would have been a route to circumvent 
it, and Carbexport certainly must know if any routes to cireumyent the quota 
to go through Carbexport were in effect. 

Q. I don’t want to appear too persistent. I want to direct your attention 
to exhibit 185—A. 

If you will please just turn for a moment to 185-C which shows the reports 
being made in conformity with that. For instance, on 185-C, of what value 
was it for Carbexport to know that Cabot sold 360 pounds to Imperial, or 
that Columbian sold 80,000 pounds to Imperial, or United sold 184,000 to Imperial 
in domestic sales? 

A. These particular quantities would be of no value, but if the quantities 
had been substantially larger, it would have been of value. 

Q. Tell me how it works. How does the yalue attach to it? 

A. Let’s suppose a hypothetical producer outside of Carbexport has a pro- 
duction of 3 million pounds. The most he can export, then, would be 3 
million pounds, but he probably had some domestic business too. So it would 
be less than 3 million pounds. 
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Now, let's suppose the outside producer buys 6 million pounds. Now he can 
potentially export 9 million pounds. Or, let us suppose that he merely realizes 
all of the black that he sells in the domestic market by black he purchases. 
It makes him that much larger an exporter. And by the same token it allows 
the producer member to sell black which eventually finds its way to export in 
addition to his quota. 


Exhibit 120, is a photostatic copy of a letter from Mr. Kayser to 
Mr. Nelson esa January 16, 1935, the first two par AETARNE of which 
read as follows: 


I now have before me the completed statistics for the year 1934, and I’ 
am able to give you the information you requested of me last Saturday. 

Stocks on hand at December 31, 1934, exceeded stocks on hand as of the 
same date in 1933 by approximately 21,800,000 lbs. The largest tonnage in- 
crease was on the part of United Carbon Company. In the following order of 
importance increases occurred with other members: Huber, Columbian, Texas 
Carbon Industries, Century and Panhandle (Combined) Palmer, Keystone, and 
Crescent. Decreases in stocks took place in the operations of Cabot, Magnolia, 
and Imperial. The Cabot decrease was large if viewed from the standpoint 
and most other members of the industry had increases. But from the stand- 
point of the effect on Cabot’s total stocks, it was not very great. 


Mr. Kayser questioned about the reference to “stocks on hand,” 
testified :*4 


The Witness. Our members did not report anything to us in a statistical 
way. Our statistics were built up on what we got in the way of bills and 
evidence of shipments, and so on, the information we had as to the movement 
of carbon black from United States shores abroad, and the reports we got from 
agents and distributors. 

Q. I was under the impression, Mr. Kayser, I may be wrong, anid this is the 
reason I brought it out, that the stockholders in Carbexport, reported to 
Carbexport, as such, certain data as to their production and stock. 

A. The agreement which I imagine you have in your hand allows Carbexport 
to collect such data from its members, but it never did, except perhaps in the 
first instance, I do not know that even to be true, that would be the only 
exception, when the subscription agreements were under consideration, or rather, 
when they were in operation. 

Q. Then I shall not attempt to find it because we have isolated tie point 
now. You are stating, am I correct, that although Carbexport had the authority 
under its agreement with the producers to require production and other statistics 
with reference to stocks, it never exercised that right? 

Q. AS to exhibit 120 A and B, a letter addressed by you to Mr. Oscar Nelson, 
dated January 6, 1935, it discusses in part, at least, does it not, Mr. Kayser, stocks 
on hand as of a certain date? 

A. It does. 

Q. Where did you gain the information as to stocks that you refer to? 

A. At that time I was secretary of the Code Authority and secretary of the 


National Gas Products Association as well. 
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Q. And the National Gas Products Association, what is that? I think it is 
already in the record, but I am not sure. 

A. It is a statistical agency for the industry. 

Q. Commonly known as the Domestic Trade Association of the Industry? 

A. Yes. 

* * * & * * * 

Q. Mr. Kayser, can you explain why you wrote this letter concerning such a 
matter on the stationery of Carbon Black Export, Inc.? 

A. Well, it probably arises out of the fact that either my secretary or I did not 
realize it was either a Code Authority matter or a National Gas Products Asso- 
ciation matter. I notice it is not signed Carbon Black Export by me, it is a 
personal letter from me to Mr. Nelson on a Carbexport letterhead. It would 
indicate carelessness in distinguishing between the functions. 

Q. Was it a practice of yours to attempt to aid producer companies in the 
disposition of their stocks to other companies on the letterhead of Carbexport? 

A. I would be surprised if you find any such letters, other letters in the files. 
It was not a practice. 

Q. Nevertheless, to make it doubly clear, at this time you held three positions? 

A. That is right. 

Q. With Carbexport, the Domestic Trade Association and the Code Authority? 

A. That is right. 

Q. And there was no fine differentiation in at least the clerical work or the use 
of stationery? 

A. I think probably there was considerable confusion of this on the part of the 
office personnel before it got the distinctions that I was aware of and I would 
not be a bit surprised if there were in the early part of my functioning in these 
three capacities, National Gas Products Association letters in the Carbexport file 
and vice versa, as well as the Code Authority. 

Q. Again, I want to say, if I am not mistaken in the mattér, I noted in the 
sales agreement this power of the corporation to gather these statistics and I saw, 
of course, here in this letter apparently your use of them but nevertheless, you 
have given your explanation of it, is that right? 

A. That.is my explanation. I would like to elucidate a bit more for your 
benefit. These three capacities in which I functioned and which we have just 
mentioned, fell as mantles on my shoulders within a very short period of time, 
between May 1933. and I think September of the same year, so that it probably 
took some application on the part of the personnel in my office to make these 
distinctions in the files that I was aware of. uL 

Q. Of course, when the code went out, you went out with it? 

A. That is right. 

Q. You have maintained your position with the Domestic Trade Sst Sagi 

A. I am still its assistant secretary and treasurer. 


Exhibits 118 to 118 consist of photostats of correspondence between 
Kayser and Messrs. Nelson and Treadgold, officers of United, which 
took place between April 21 and November 10, 1941, interchanging in- 
formation preliminary to the 1942 GOI, quota changes above 
related. The following eight paragraphs are reproduced from a 
lengthy memorandum by Mr. Kayser, dated April 21, 1941 (exhibit 
113 B-C): 

The Cabot Company intends, perhaps at the very next meeting of Carbexport, 
to open up the question of member export quotas by proposing a revision, at least 
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as far as it is concerned. I understand that it will contend that its own quota, 
which is in fact 15.917% although nominally 16.858%, is unreasonably low. 

In my estimation such a contention has merit, If that is correct the entire 
percentage arrangement is entitled to revision. 

Quotas were originally arrived at in probably the only effective way then avail- 
able, namely by “horse trading.” There was no experience, or at least no 
recorded experience, by which the effects or influences of any set-up could be 
gauged. Such experience exists today, not only in the years of records collected 
by the Corporation which has administered this quota system but also in the more 
complete general statistics with which the industry has occupied itself in the 
‘Same period. 

It seems to me that an objective study of tonnage and price movements in the 
last several years in the light of these records indicates that, notwithstanding 
evident deficiencies, quota allotments to Carbexport producers in some relation- 
ship to their respective ratios of production is a sounder, and therefore better, 
arrangement than the present one. ; 

This disadvantage can be statistically demonstrated. If quotas had been 
equivalent to production ratios during, say, the years 1937-41 inclusive (produc- 
tion for 1941 being calculated on the basis of the production for the first 
quarter to get an approximate figure for that year) they would compare with 
actual average quotas as they have been for the period as follows: 


aye Actual 
roduction q average 
(pounds) Ratios (per- 
: cent) 
Ware 782 3984. OU Be es a eet 504, 772, 070 22.126 15. 917 
5 Ea ambiss ee ee ee ns 673, 157, 739 29. 507 27.744 
Continental bas 199, 457,216 | 8. 743 .778 
and Panhandle_--_-.-_---- ee ae ee ee se 2. 328 } Death 177 
TRON NG Tee at ar ap se eee Bam aE a ee 214, 057, 835 9. 383 11. 254 
OUEIS OMe 98 8 in So pt en ae 28, 075, 935 1. 231 3. 664 
LORS hs LS aS SR ee Se a eee Gee eee 7 em 7 661, 821, 531 29. 010 33. 643 
2, 281, 324, 326 100. 000 100. 000 


The present arrangement therefore forces those stockholders whose export 
quota is less than their production ratio to find a place in the domestic market 
for the black represented by the difference. In other words they have to 
dispose in the domestic market of an amount in excess of their production 
ratio applied to domestic volume and have to do so, additionally, for the less 
of the two price benefits. . 

The effect of that situation over the last 5 years on the Cabot Company, 
for instance, has been that they have had to find extra place in the domestic 
market for a total of approximately 39 million pounds, or some 8 million pounds 
per year (calculation: Total exports for 5-year period 631,065,779 lbs. of which 
22.126% is 139,629,614 lbs. and 15.917% is 100,446,740 lbs.). Furthermore they 
have had to dispose of this quantity at from %4¢ to 1¢ per pound less than 
the net price received by their fellow-stockholders in Carbexport from export 
sales. By this same process of calculation the total amount of member black 
in this “distressed” position for the same period has been approximately 56,- 
500,000 Ibs., or an average of approximately 11,000,000 Ibs. per year. 

It seems to me that the policy of continuing the present quota set-up is un- 
sound. Carbexport is in the position of deliberately thrusting a competitive 
hurdle into a situation where it has no legal right to interfere and where, by 
its own declaration of intent and under its general conduct, it has never wanted 
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to interfere. The effect of the present arrangement is also a handicap in some 
respects to Carbexport itself. One such respect is that no formula can be 
established for the acceptance of non-Carbexport operators into stockholdership 
that will affect stockholders with self-evident equity. 


Exhibit 180 consists of a list of the membership of the National 
Gas Products Association, being the following: Godfrey LL. Cabot, 
Inc.; Columbian Carbon Co.; Crescent Carbon Co.; J. M. Huber 
Corp.; Imperial Oil & Gas Products Co.; Chas. Eneu Johnson & 
Co.; Continental Carbon Co.; Panhandle Carbon Co.; United Carbon 
Co. Inc.; and Crown Carbon Co. (a reporting nonmember). ; 

Contained in the record are copies of statistical records of the 
National Gas Products Association, identified as exhibits 124 to 141. 
Exhibits 124 to 132 consist of carbon black production records of 
the membership for the years 1934 to 1942. Exhibits 132 to 141 
consist of monthly carbon black production, sales, and inventory 
records of the membership on charts containing previous annual totals 
on the same subjects for comparative purposes. : 

Testimony of Mr. Kayser with reference to exhibits 124 to 141 was 
as follows: * 


Q. Can you identify those documents, exhibits 124 through 141? 

A. Yes. These are the monthly statistical reports or they are typical of 
the monthly statistical reports which the National Gas Products Association 
supplies to its members or to members of the industry who participate in 
supplying the data. ‘ 

Q. Now, what was your function, if any, as secretary in the preparation of 
exhibits 124 through 141? 

A. As secretary of the National Gas Products Association, questionnaires were 
sent monthly to the members of the industry who were members of the National 
Gas Products Association, and that was, I believe, all of them, on which they 
made returns of their monthly production, sales and stocks on hand. These 
individual reports were consolidated into industry reports, which you have here. 
These reports I recognize as our own and I volunteered them to the examiner. 

Q. Who called on you? 

ASCs, 

Q. So that the statement that you do make is that these exhibits, 124 through 
141, were the result of your activities as an official of the Domestic Trade Asso- 
ciation and not in exercise of your power under the sales agreements with the 
stockholders of Carbexport, is that right? 

A. That is exactly right. 


Contained in the record are exhibits 379 and 380. These are statis- 
tical charts described by Mr. Reid Carr as having been prepared from 
official data published by the United States Bureau of Mines. Exhibit 
379, titled “Stocks,” is a statistical record in millions of pounds of 
carbon black stocks at the end of each year from 1923 to 1941. Ex- 
hibits 880 consists of a statistical record of domestic and export sales 
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in millions of pounds of carbon black for the years 1925 to 1941. These 
charts are here reproduced (exhibit 379). | 


Stocks 

BLA VR ee ee ama pe aE le Eas el 38, 320, 814 | 1933______._____________ 155, 969, 000 
ai RO aparece Se BCE DOF OCL, 246° TOS4es = tees ay eae ees 171, 799, 000 
a 9 omens aera 5 acetal a VGLUZS, 448 | Os pee ae et Bes eee Gs 086, 000 
OD Oe ee = taal ee aS SLC e308, WO | A Gene ee ae eee 79, 582, 000 
Ponte oe ee, ORL 5 QUO Les 6 ee CN arene Ree ae 100, 497, 000 
5 IND pis nna ae re ctor ln na 2 0 50;,240, 000") 193822 2) 2 166.4159; 000 
7 Nomina og Ste es Ses thee i oye 152,205; 000.| tOa0— 2. eee ee 130, 792, 000 
2S 9 i eee ad Re i vind 200) 240 QUO LO4Q 2 ee ee ee 169, 587, 000 
Sy ee er ZL OO WOO | Lovee wes ae Sees vee mint 118, 847, 000 

US SS gD i aa aon a Seal Helin 257, 998, 000 

EXHIBIT 380 
Sales 
Year Domestic Export Total 

132, 448, 691 43, 182, 635 175, 631, 34¢ 
128, 294, 321 39, 210, 389 167, 504, 716 
168, 999, 000 54, 431, 000 223, 430, 006 
202, 676, 000 77, 903, 000 280, 579, 00K 
191, 977, 000 91, 829, 000 283, 806, 000 
167, 279, 000 84, 260, 000 251, 539, 006 
161, 712, 000 96, 714, 000 258, 426, 000 
161, 483, 000 100, 072, 000 261, 555, 000 
222, 182, 000 152, 286, 000 374, 468, 000 
191, 992, 000 120, 620, 000 312, 612, 000 
245, 351,.000 142, 185, 000 387, 536, 000 
313, 018, 000 154, 718, 000 467, 736, 000 
305, 362, 000 184, 253, 000 489, 615, 000 
243, 474, 000 167, 968, 000 411, 442, 000 
356, 705, 000 203, 828, 000 560, 533, 000 
352, 156, 000 177, 618, 000 529, 774, 000 
1 532, 009,000 | 2 112, 735, 000 644, 744, 000 


1 Exports for October to December 1941 included under ‘‘Domestic’’ to avoid disclosing export figures. 
2 Figures cover January to September, inclusive. 


Mr. Kayser’s testimony concerning exhibits 120 and 185 A-D re- 
ported above at footnote 24, was given at the Washington, D. C., hear- 
ing held on February 7, 1945, at which time he still held the office of 
assistant secretary-treasurer of. National Gas Products Association, 
sometimes referred to as N.G. P. A. The record contains the follow- 
ing additional information on this intermingling of offices. 

Exhibit 177 is a photostatic copy of a letter dated December 29, 1942, 
from Mr. Kayser to Mr. Nelson, on N. G. P. A. letterhead, reading as 


follows: 


No meeting has been held of this Association since November 13, 1936. A 
number of its members have lately suggested the desirability of such a meet- 
ing at an early date, so that all adherents may have a report on Association 
activities since 1936 and may have the opportunity to discuss what, if any, addi- 
tional activities could be undertaken for the industry’s benefit and to assist in 
the nation’s war program. Mr. Godfrey L. Cabot having resigned as Presidenf 
some time since, his successor should be elected. 
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A meeting of the Association is therefore called herewith for 10 A. M. Wednes- 
day, February 3, 1948. Will you kindly arrange to attend. 


Exhibit 178 B is a photostatic copy of a letter dated December 16, 
1943, from Mr. Kayser to Mr. Pleo on N. G. P. A. letterhead, nde 
ing as follows: 


Since 1934, when Carbon Black Export, Inc. and National Gas Products 
Association became domiciled in the same office, Carbexport personnel has 
handled the Association’s work free of cost to the latter. The only items col- 
lected for have been extraordinary ones, such as traveling expenses advanced 
and an occasional telephone call that has definitely been identified at our switch- 
board as Association business. The arrangement meant little in the way of 
expense to Carbexport in the early years of the mutual domicile. The principal 
Association business was then the collection of statistics and the issue of monthly 
reports. In late years, however, the Association’s interests have enlarged to the 
point where appreciable time by Carbexport personnel and money are expended 
in handling its activities. There are other reports than the usual monthly sta- 
tistics. There is more correspondence. There is more telephoning on matters 
of purely Association interest. The use of supplies and equipment is greater. 

Since it is impossible always to determine (1) just how personnel time should 
be divided between the two organizations, (2) what telephone calls are essen- 
tially either Associated or Carbexport business or, (3) how the use of general 
office supplies and equipment should be distributed, I think the Association 
should pay Carbexport a fixed monthly fee which would cover use of space, gen- 
eral office supplies, pastage, telephone and personnel service, in fact everything 
except cost of stationery and the rare item of traveling expense. 

Our recommendation is that the fee be fixed, until further agreement, at $100 
per month. We are addressing you, simultaneously with all other members, to 
ask if you will approve such a fee. 


Mr. Nelson replied to this letter on December 23, 1943 (exhibit 177 
A), writing “I approve your recommendation that a fee of $100 per 
month be fixed as payment to Carbexport for this work.” 

Mr. Kayser’s testimony given on June 6, 1946, at the New York City 
hearing, in further explanation of these exhibits, reads as follows :” 


The only ordinary activity of National Gas Products Association from the time 
I became its association secretary late in 1933 up to December 1942, the date of 
exhibit 177, was that of collecting statistics as to monthly production, shipments 
and stocks from each of the menibers and consolidating them into an over-all 
monthly report, of which exhibits 124 to 141 in this case are examples, for circu-’ 
lation among the members. Occasionally routine matters such as freight rates, 
minimum carload regulations, general tax questions, ete., were handled by this 
respondent as executive secretary of the association. When necessary I would 
use some of the stenographic and clerical personnel in Carbexport’s office, the 
mimeograph machine located there and a swall amount of mimeograph paper to 
assist in association work. The cost of this assistance and material would not 
average over $20 per month. That is the reason this respondent used the word 
“nominal” in exhibit 178 (b) to describe the expense prior to 1942. The actual 
work of the National Gas Products Association was done by this respondent who 
received $250 per month for doing it. | 
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When the part the National Gas Products Association was called upon to play 
in the furtherance of successful prosecution of the war the load on this respond- 
ent stepped up; he had to lean on Carbexport personnel in the office which the 
association shared with Carbexport to a point beyond: nominal. That fact was 
the occasion for the letter marked “Exhibit 178 (b)”. 

Carbon Black Export, Inc., and National Gas Products Association never were 
one and the same thing during my period as implied by Mr. Layton’s question 
in lines 18 to 16 at page 566. The reason the latter was housed in the same office 
with Carbexport was that its activities were so limited that it was deemed an 
extravagance to stand the expense of housing it separately. National Gas Prod- 
ucts Association never engaged in the widespread activities which are associated 
with the term “Trade Association,” nor does it do so now. Since this joint 
domicile has become subject to attack by Mr. Layton it was decided in December 
1945 to submit to the extravagance of separate housing. Since February 1946 
the statistics have been farmed out to an individual with no connection with the 
carbon black industry. No reason for any being foreseeable at present, the 
association has no address. 

& * * * * * * 

I dont think they (board of governors of N. G. P. A.) deemed the present inves- 
tigation a pressure. They doubtless felt, as I have for some time, that it seemed 
inconsistent to those who were investigating the case that a domestic association 
regardless of its functions, and an export corporation under the Webb-Pomerene 
Act should be housed together. 


Mr. Reid Carr testified that he was sure Mr. Kayser’s recommenda- 
tion contained in exhibit 178 B was carried out, and also gave the 
following additional testimony : ”” 


A. Well, the National Gas Products Association was an organization of pro- 
ducers having no reference whatever to the export trade. It was a voluntary 
association, not a corporation. It was formed many years before Carbon Black 
Export was formed and there were members of the National Gas Products Asso- 
ciation who were not members of Carbon Black Export, and the officers of the 
National Gas Products Association were not the same as the officers of Carbon 
Black Export, and I should say the functions of the two organizations were very 
different. 

Q. Now, during this period they were domiciled in the same quarters, were 
they not? 

A. Yes, they had the same offices. 

Q. And according to these exhibits, all of the expenses incident to the handling 
of the domestie association’s work, except very, very extraordinary ones, were 
paid by Carbon Export. I refer to exhibit 178-B. 

A. Well, 178-B says in substance that in the early days the expenses of the 
National Gas Products Association were nominal and only the extraordinary 
expenses were paid for by the association. It says the arrangement meant little 
in the way of expense to Carbexport in the early years, but this letter indicates 
the time has come when’ the expense of the National Gas Products Association 
should be independently paid by the members. 


Mr. Hans Huber, at the New York City hearing, held June 4, 1946, 
gave testimony concerning N, G. P. A. as follows, He had been its 
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president since February 3, 1948. It was a voluntary association or- 
ganized December 28, 1920, ivider New York law with stated purposes 
to extend markets i pean gas products; legitimately oppose un- 
reasonable legislation; support conservation ; maintain a credit in- 
formation exchange; Sede trade pcos ation concerning depletion, 
pipelines, and production problems; and to take concerted action 
in the matter of freight rates, classifications, and container require- 
ments. A copy of its articles appears in the record as exhibit 500. 
He listed as members of N. G. P. A., the following: Cabot Carbon 
Co., Columbian Carbon Co., Coltexo Corp., Columbian-Phillips Co., 
Continental Carbon Co., J. J. Huber Corp., Crown Carbon Co., Im- 
perial Oil & Gas Products Co., Panhandle Carbon Co., United Carbon 
Co., Kosmos Carbon Co., Eastern Carbon Co., and Charles Eneu John- 
son Co. Of this group, he testified, Crown, Continental, and Imperial 
are not affiliated, directly or through parent companies, with Carbon 
Black Export, Inc. The witness made the following statement on 
the group’s operations : 


It was not until 1927 that a salaried employee of the association undertook 
the statistical work. A so-called “statistical secretary” was engaged at that 
time and performed this work until September 6, 1933, when, by resolution of 
the members of the association, the statistical work was transferred to the office 
of C. E. Kayser who then was president of Carbon Black Export, Ine. This 
was a very natural action to take at that particular time: During the summer 
of 1933 the association was intent upon getting an N. R. A. code formulated 
and approved and there was little other association work of any continuing 
importance at that time. C. HE. Kayser was engaged by the association at that 
time as its paid assistant secretary, chiefly for the purpose of assisting the 
industry to obtain a code of fair competition. Mr. Kayser was the logical choice 
since he knew the industry, had the office facilities to perform the other necessary 
association functions and was known to the industry members as being impartial. 
His office collected, compiled, and disseminated the statistics. - He continued to 
perform that work even after the N. R. A. codes went out of existence. 

Meetings of the association through 1933, 1934, and 1935 were, as might be 
expected, chiefly concerned with the formulation and operation of the code of 
fair competition under the N. R. A. Thereafter and until the recent war, the 
association was not very active. It sponsored a program for standardizing paper 
packages used in the industry, successfully opposed certain proposed excessive 
domestic freight rates before the Interstate Commerce Commission, and its 
traffic committee met fairly often for this purpose during this period. During 
the war, the association at the request of Government officials, made its services 
and its paid assistant secretary available to the War Production Board and 
to its industry advisory committee and throughout the war continued to co- 
operate fully with the Government. Mr. Kayser served on the industry advisory 
committee as a representative of N. G. P. A. and in that eapacity was called 
upon for many kinds of unusual data. The extraordinary demands made on 
N. G. P. A. as a result of the requests of W. P. B. and its industry advisory 
committee required Mr. Kayser to make severe demands on the office personnel 
of Carbon Black Export, Inc. He informed the members of N. G. P. A. of this 
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fact and asked permission of the board of governors of N. G. P. A. to pay 
Carbexport from the N. G. P. A. funds an amount which he felt represented 
the value of the services he obtained from Carbexport, pointed out that, whereas 
heretofore the demands of N. G. P. A. on Carbexport had been negligible, they 
had as a result of the war become a considerable burden. 

AS early as 1937 N. G. P. A. began a continuous study of the operation of the 
hopper cars employed in carbon black service. This developed into an important 
activity after the outbreak of hostilities in 1941. From the beginning of the 
war until October 1943, when the “Carbon Black Pool Authority” established by 
O. D. T. special order R-6 took over this activity in its own name, the purpose 
of the association study and of the O. D. T. order was to bring to greater efficiency 
the employment of the limited number of hopper cars available for carbon black 
service. This and other studies by N. G. P. A. have been referred to in the record. 

From February 3, 1948, no meeting of the association was held until December 
19, 1945, at which time the association accepted the resignation of Mr. Kayser 
as assistant secretary, effective January 1, 1946, and adopted a resolution to the 
effect that the association should be removed from the quarters of Carbon Black 
Export, Inc., “promptly after January 1, 1946.” At this time I was authorized 
to make arrangements for other office space and to employ such service as the 
association might need. On March 7, 1946, after considerable difficulty, I engaged 
the services of the law firm of Beer, Richards and Haller, 70 Pine Street, New 
York City, to take over the statistical work of the association. Mr. Richards 
of that firm on May 22, 1946, accepted the appointment as paid assistant secre- 
tary of the association. His offices at 70 Pine Street are now the offices of the 
association. 


C. Eaclusive contracts with nonstockholders 


1. Ten percent purchases from outsiders 


The first specification in the bill of particulars reads as follows: 


1. Contracts with manufacturers of carbon black, who are not stockholders 
of Carbexport, which require and cause them to sell carbon black for export 
exclusively to Carbexport, and to refuse to quote or sell, directly or indirectly, 
carbon black for export to other American exporters. 


The sales contract hereinbefore referred to (exhibit 15 A—Q) pro- 
vided for purchase by the association of not to exceed 10 percent of 
its requirements in any year from nonstockholders. Mr. Cabot’s 
testimony on this provision of the contract reads as follows: ” 


I believe the reason why the sales agreements permitted Carbon Black Export, 
Inc., to buy 10 percent of its requirements from nonmember producers was due to 
the desire of all members that those outside producers who were not original 
members, and who represented about 10 percent of production, accept the 
invitation to join. 
It was obvious that the main consideration in connection with getting any 
nonmember to join would be the quota they would be assigned. Had we assigned 
all of the requirements of Carbon Black Export, Inc., to member producers, then 


20 'T, 1080. 


1290 FEDERAL TRADE COMMISSION DECISIONS 


we could not have taken in any-new member without unanimous consent that 
the quota assigned to the new member was a fair one (unless some members were 
willing to suffer more than their share of the cost in terms of quota). 

Leaving 10 percent of the requirements free meant that by a majority vote 
we could appoint someone plenipotentiary to negotiate a quota arrangement with 
a new member. : 


Mr. Kayser testified that there never was a time when the stock- 
holders did not have an ample supply to meet the association’s require- 
ments, but that from time to time “some odds and ends in the way of 
hundreds of thousands of pounds here and there” were purchased 


from nonmember producers. He testified further, as, follows: * 


The clause was never intended or used as a means of influencing the domestic 


market. 


In fact, it was never employed to anything like 10 percent of our export require- 
ments, as is shown by the following table of shipments: 


Total ship- 
Total exports | ments by Car- 
Year of Carbexport | bexportofNon-| Percent 
(pounds) member Black 
(pounds) 

DE lee Ss oe I I iE EBA Ne Nhs I Min a Sn 87, 748, 210% None None 
ROS emer ey et ORE aes SSR or tei e! Pete: Se 103, 610, 487 301, 050 0. 291 
ER irene lee BRS Me te Pete he Be aac ane Eee 117, 345, 522 880, 387 . 750 
193 pee a ee mT eee era Se eee er 142, 786, 515 3, 249, 537 2. 276 
O38 seer = ee Rene, ees. Fasaett. Seep Sake eS | ey | 125, 339, 817 9, 433, 862 7. 527 
TARY ac oe ING owes ae SRR, ee Be ra oe ea i es 156, 698, 268 7, 096, 279 4. 529 
ihe ke es MND TNT RE eR Mer tek aihar Stn see cod 122, 241, 179 6, 098, 225 4, 989 


At a subsequent hearing, Mr. Kayser testified as follows concerning 
the 10-percent clause :*4 


Q. What was the purpose of that 10-percent clause? 

A, While I didn’t write it, my understanding of the purpose of it was to permit 
the purchase of carbon black from nonmembers in order to demonstrate to them 
how they would be advantaged by joining Carbexport. 

I am not hesitating to try to recall all of the purchases that were ever made in 
order to elaborate on my statement. The only purchases made that in the 
course of the years did not—say from nonmembers who did not become mem- 
bers—were from the Magnolia Petroleum Co. which eventually decided not to pro- 
duce carbon black and from the Continental Carbon Co. which prior to J anuary 
1, 1946, was not a member, but which is now about to sign a contract as Mr. Wish- 
nick testified yesterday to become a member. 

* * * * * * * 


Q. Your statement, then, as I understand it, is that the purpose of the 10- 
percent clause was merely to give the export corporation an opportunity to demon- 
strate to nonmembers. 

A. On any sale necessary up to 10 percent of its requirements. 

Q. To demonstrate to them the advantages that would accrue to them by 
marketing under your methods and by adherence to your policy? 

A. That’s right. A particular advantage being which was in my estimation 
and probably in the estimation of those who wrote the clause that they could 
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net a greater price as members of the export corporation than they could as 
competitors using a lower price to compete. 

Q. Now when you say that the clause was never intended or used as a means 
of influencing the domestic market, what is the basis for that statement? 

A. I don’t understand what you mean by the basis. 

Q. You say it was never used. How do you know it was never used as a 
means of influencing the domestic market? 

A. By carbexport which meant by its management which did the purchasing 
and by its board of directors as the directors of that management. 

Q. If you had purchased 10 percent of your total export requirements from 
outsiders, would that not have approximately absorbed all of the production of 
nonmembers. 

A. No. 


2. Herkness negotiations 


The association’s first negotiations with a nonmember manufacturer 
were with Herkness Carbon Co., and commenced shortly after the 
association’s organization. Contained in the record are photostatic 
copies of directors’ minutes recording the passage of resolutions re- 
ferring to the negotiations as follows: 

Meeting of June 7, 1933 (exhibit 78-C) : 


On motion made and carried, Mr. Oscar Nelson was authorized to negotiate 
with the Herkness Carbon Co. with a view to reaching an agreement under 
which— 

(1) United Carbon Co. will supply or cause to be supplied all the gas that 
said Herkness Carbon Co. may purchase for use in its present plant, 

(2) Herkness Carbon Co. will undertake in the sale of export carbon black to 
adhere to such schedule of export prices as may from time to time be fixed by 
Carbon Black Export, Inc., 

(8) Carbon Black Export, Inc., will undertake to purchase at a stipulated 
price such surplus of carbon black as Herkness Carbon Co. may have for ex- 
port but may not succeed in selling at the schedule of prices fixed by Carbon 
Black Export, Inc. 


Meeting of July 10, 1933 (exhibit 79 A—B) : 


Mr. Nelson reported that he had entered into negotiations with Mr. Herkness 
in accordance with the authority conferred by resolution at the last meeting 
of the board of directors, and that negotiations had reached a point on which the 
only matter left open for argument was whether Mr. Herkness should market 
3,000,000 or 4,000,000 pounds in the export trade. Upon motion made and carried, 
it was 

RESOLVED. That Mr. Carr be made a committee with Mr. Nelson to complete 
said agreement and that the committee be authorized to enter into an agreement 
with Mr. Herkness on the basis of approximately 3,500,000 pounds per annum. 


Also contained in the record are photostatic copies of correspondence 
of the initial negotiations, reading as follows: Exhibit 194, dated 
June 16, 1933. C.K. Kayser to Oscar Nelson : 

In a letter from Mr. Cabot today, acknowledging receipt of the minutes of our 


last board of directors meeting, the following comment appears regarding the 
authority given United Carbon Co. to negotiate arrangements with the Herkness 


Carbon Co.: 
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“With regard to the agreement that we had suggested that the United Carbon 
Co. supply gas to the Herkness Carbon Co., it was further stipulated by myself 
and agreed to, I think, by the meeting, that the United Carbon Co. should 
stipulate that no gas should be bought by the Herkness Carbon Co., outside of the 
supply bought from the United Carbon Co., the idea being that in this way we 
would be reasonably sure that the output of the Herkness Carbon Co. wouldn’t 
increase in the State of Louisiana.” : 

It is my recollection that this stipulation was in the resolution presented by 
Mr. Cabot but, like him, I am not sure that it was in the motion as reread to 
the meeting by the secretary. 

I forward to you this comment of Mr. Cabot, not to make the point which he 
raises, but so that you may be aware of the fact that it may be one of the neces- 
sary terms to obtain Mr. Cabot’s vote to an arrangement. 


Exhibit 196, dated July 21, 1933, C. EK. Kayser to Osman E. Swartz: 


Mr. Herkness is sailing without accepting either of the expressions of agree- 
ment between himself and Carbon Black Export, Inc., which you have presented. 
Mr. Carr voted, as you did, to deal on the basis of making his plant capacity the 
limit of his sales in exports and sent me a revision of the last page of the form 
you drew. I enclose a copy of this revision, together with Mr. Carr’s letter to 
me. He felt, as I did, that under this choice of agreement the last sentence in 
paragraph 2 of your contract would have to be eliminated. 

I called Mr. Herkness yesterday afternoon to express our choice and to obtain 
his consent to sign the agreement covering that choice. He refused to do this 
because he will not agree to the obligations expressed in clause 7, after the 
words “like period” in your draft, and restated, though changed, in Mr. Carr’s 
draft. Mr. Herkness’ position is that there is no mutuality in this contract; that 
he obligated himself to everything while we give nothing in return. He points 
out that— 

“1. He limits his sales to the production of the present size of his plant; 

2. To deliver his trade information to a body in which he has no voice; 

3. To submit his agents to that body’s control ; 

4. To maintain the standard of his black. 

In return for that the corporation obligates itself to nothing, except to let him 
continue as he is doing now in the event it chooses not to buy the black he had 
not been able to sell in competition with it. He states that if the agreement to 
help him sell his black at our price does not work, he wants to be free to cancel 
the whole arrangement and will not be restricted, as above pointed out, for 5 
years. If we want to bind ourselves definitely to buy what he does not sell, 
that is something else again, and he is willing to operate under the other alterna- 
tive with a 4,000,000 maximum. 

Mr. Herkness repeated to me, over the telephone, ota that he is not 
willing to consider the gas contract under consideration between himself and 
United as a quid pro quo for the export sales contract we suggest. As an aside, 
he mentioned that he was returning the proposed gas contract to United as un- 
satisfactory also. , 

Mr. Herkness expects to meet Mr. Nelson in London. He feels that conclusion 
of both contracts can be left until his return. 


Mr. Osman E. Swartz, counsel for the United Carbon Co, acting 
in the absence of Mr. Nelson, in July 1933, had two meetings with 
Mr. L. C. Herkness, vice president of Chas. ae Johnson & Co. Inc., 
concerning the sale of natural gas by United to the Johnson company. 
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The amount of gas to be supplied was 5,000,000 cubic feet daily, 
roughly equivalent to a carbon black production of 2,700,000 pounds 
annually. Mr. Swartz prepared a draft of a contract to carry out 
such purpose, a photostatic copy thereof appearing in the record as 
exhibit 413 A-F. The proposed contract was not acceptable to Mr. 
Herkness and no written contract for such gas sale was made. United 
company did, however, sell natural gas to the Johnson company pur- 
suant to a verbal arrangement between Messrs. Nelson and Herkness. 
Sales under this arrangement commenced October 1, 1933, and were 
billed to J. S. Herkness Carbon Co. Exhibit 417 consists of a record 
of these sales between October 1, 1933, and June 30, 1936, totaling | 
3,226,559 M cubic feet for a cash consideration of $58,460.80. Mr. 
Swartz testified further that he assumed that Mr. Herkness had other 
sources of supply of natural gas; that the verbal agreement placed 
no limitation on the amount of his production; and that such produc- ~ 
tion “was not tied in with the export of carbon black.” 

Mr. Swartz testified further that he had no independent recollection 
of seeing the June 16, 1933, letter from Kayser to Nelson (exhibit 194, 
above), nor did he recall being present at the June 7, 1933, directors’ 
meeting (exhibit 78) at which Mr. Nelson was authorized to negotiate 
with Mr. Herkness. He testified that he did not believe that he had 
discussed this matter with Mr. Carr; and that, likewise, Mr. Carr had 
not taken part in the negotiations with Mr. Herkness other than to 
suggest an amendment to a contract drawn for Mr. Herkness, in evi- 
dence as exhibit 414 A—D, a draft of which Mr. Kayser had mailed 
to Mr. Carr.” 

This contract, like the proposed written contract for purchase of 
gas (exhibit 413 A-F), was never executed. Contained in the record 
are exhibits 413 A-F to 418 A—D relating to the two unexecuted con- 
tracts just mentioned, and in addition, exhibits 194 to 216, consisting 
of correspondence involving dealings with Mr. Herkness and the John- 
son company. The proposed contract exhibit 414 A-D; also drafted 
by Mr. Swartz, between the association and Charles Eneu Johnson & 
Co., Inc., was to run 5 years from January 1, 1934, and contained, 
among others, the following provisions: That Johnson “maintain the 
uniform prices, conditions and practices” of the association with 
respect to sales of its export carbon black; that Johnson not sell more 
than 4,000,000 pounds of carbon black annually nor augment said quan- 
tity by any “increase in plant capacity or by the purchase of carbon 
black for export or for its own consumption ;” that Johnson furnish 
the association information similar to that required by it from its 
members under its sales agreement with them; that Johnson con- 
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form to the association’s regulations and commission practices govern- 
ing its distributors; and that the association would purchase from 
Johnson annually cat bot black representing the difference between 
the amount sold by Johnson in export and 4,000,000 pounds. It was 
the last provision which Mr. Carr, upon racine of the draft from 
Mr. Kayser, amended to provide that the association either purchase 
such difference or “notify Johnson of its election not to purchase said 
carbon black. In the latter case Johnson shall be free to sell at such 
price as Johnson may in its discretion see fit said amount of carbon 
black which Export elects not to purchase” (exhibits 415 A-B). 

The relation between the two drafts is apparent in paragraph 10 
of the gas sale contract (exhibit 413 A-F) which reads as follows: 


10. The party of the third part has entered into an agreement in writing, 
bearing even date herewith, with Carbon Black Export, Inc., regarding the sale 
of its carbon black in the export trade. Should the party of the third part 
violate its said agreement with Carbon Black Export, Inc., or should Buyer 
violate any of its obligations hereunder, Seller shall have the right to terminate 
this contract and cease delivering gas after having given thirty (30) days notice 
in writing to Buyer, which notice may be mailed or delivered to him at his 
office, 10th and Lombard Streets, Philadelphia, Pennsylvania, in which notice 
the alleged violation shall be specified. 


On July 20, 1933, Mr. Herkness wrote Mr. Swartz as follows (ex- 
hibit 416) : 


Mr. Osman E. Swartz, 
1002 Union Building, 
Charleston, W. Va. 


Dear Mr. Swartz: I have your letter of July 15 inclosing SORiEs of proposed 
contract for the purchase of gas. 

The language in paragraph 10 is not satisfactory to us and in looking over 
my correspondence with Mr. Nelson and my memorandum. of our conversation 
on the train I cannot find anything to indicate that such conditions were con- 
templated in our discussion. 

The draft of the contract with the Export Association in its last paragraph 
is likewise not satisfactory and seems to me to differ considerably from the 
basis we discussed. I talked with Mr. Kayser over the telephone about this 
contract and explained my objections to him. He is going to discuss the 
matter with Mr. Carr and advise me how Mr. Carr feels about it in the morning. 

I am sailing in the morning and it will be impossible to conclude these matters 
before I leave but this does not seem to me to:be very important as the con- 
tracts are not to become effective until the end of the year in any event. Further- 
more the contracts have become so involved and some of the conditions have 
departed so far from our original intentions I think perhaps it will be just as 
well to let the matter rest for a while and then try to see if we cannot get 
together on a simpler basis. I hope to see Mr. Nelson in London and I will discuss 
it with him then. 

Very truly yours, 


CHARLES ENEU JoHNSON & Co., 
(Sgd.) L. C. Herxness, Vice President. 
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Mr. Carr testified that he had no recollection of a proposal which 
Mr. Kayser attributed to Mr. Thomas D. Cabot in exhibit 194, requir- 
ing Herkness to purchase all of his gas supplies from United, but 
that he stood on the minutes (exhibit 78) as correctly recording the 
directors’ reference to the Herkness matter. Its inclusion in the 
minutes arose from the fact that United’s sale of gas was an induce- 
ment to Herkness to join the association. He likewise recalled no meet- 
ing with Mr. Swartz (as referred to in exhibit 194) having dealt only 
with the Association-Herkness contract (exhibit 414 A-D) drafted by 
Mr. Swartz, which was submitted to him as the association counsel by © 
Mr. Kayser. Respecting the proposed plant capacity limit on exports 
referred to in exhibit 196, Mr. Carr testified that at the time, July 
i938, 1t was a legal proposal because under the N. R. A. limitations on 
production were encouraged. He continued that the limitation was on 
“the amount of export, it was not a limitation on production at all. It 
was a limit of what the company could export but he was perfectly 
free to produce as much as he wanted to on the domestic market.” * 

Mr. Kayser testified that he did not meet Mr. Herkness until the fall 
of 1933, and that “there never was any pressure brought to bear on 
lim or his company to join Carbexport.” 

He cited article IV of the N. R. A. Code for the carbon black in- 
dustry approved June 16, 1933, directing “each member to so regulate 
its current production as to prevent the same from exceeding its cur- 
rent deliveries.” The board of directors, in its meeting of July 10, 
1933 (exhibit 79), appointed a committee to investigate application 
of the code to export trade, he added. Referring to the word “voted” 
in exhibit 196, he testified as follows. 

I can and do state categorically that there was no such meeting. The first 
paragraph of my letter of July 21, 1933, which letter is exhibit 196 A-B, is a 
report to Mr. Swartz of a conference I had with Mr. Carr over the telephone after 
I had received from him the revision, also reported in that paragraph, of the con- 
tract draft which Mr. Swartz had sent me for submission to Mr. Carr, I used the 
suspect word ‘“‘voted” as meaning “expressed himself to me as in favor of.” 

Mr. L. C. Herkness testified as follows: He is president of Charles 
Eneu Johnson & Co., Inc., a printer’s ink manufacturer in existence 
since 1804. There is no Herkness Carbon Co., the Johnson company 
being sometimes referred to as “Herkness.” Prior to 1926, it pur- 
chased carbon black used in ink manufacture from producers United, 
Columbian, Palmer, Keystone, and Magnolia. In 1926, it commenced 
manufacture of carbon black, producing about 1 million pounds a 
year. It did not engage in sale of carbon black in the domestic market 
until 1940, but prior to 1933 was selling carbon black in export through 
foreign agents. It purchased up to a million pounds of carbon black 
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from other producers, but this amount added to its own production 
did not make the company an important factor and it did not joi 
either of the export associations. Between 1933 and 1936, the company 
purchased carbon black from the Cabot, Keystone, and Magnolia com- 
panies. Natural gas was purchased from the United company follow- 
ing June 7, 1933, for 2 or three years, first at 114 cents per thousand 
cubic feet and toward the end at 2 cents per thousand cubic feet, when 
the purchases were stopped. He was “very firm” about such gas pur- 
chases being free from any conditions involving the association. 
There was no provision requiring all such purchases exclusively from 
United. Referring to exhibits 194 to 216, Mr. Herkness testified : 

No, I have no recollection of it at all. I saw those letters but I have no 
knowledge of that at the present time. As you see, they are somebody else’s 
letters, not mine, I have no knowledge of that at all. 

Mr. Herkness examined the Kayser-Swartz letter (exhibit 196) in 
which Kayser mentions telephoning Herkness, but could not recall 
any conversions with Kayser at about that time, July 21, 1933. His 
testimony reads that he “was negotiating with Carbexport with the 
thought of maintaining Carbexport prices. I had been selling and 
continued to sell for a certain length of time below Carbexport prices.” 
He:-testified that he had an agreement with Carbon Black Export that 
they should buy black from him to the extent that he did not sell 
abroad under their prices. He did have conversations with Mr. 
Swartz relating to purchase of gas from United and concluded his first 
testimony, in hearing held February 8, 1945, when asked if he had any 
additional statement, as follows: “No, except to emphasize again that 
there was no connection between the purchases of gas from United 
Carbon and my agreeing to maintain Carbon Black Export prices.” * 

At a subsequent hearing held January 15, 1946, Mr. Herkness 
further testified as follows: In the period between formation of the 
association, 1933, and the date of his acquisition of membership, June 
18, 1936 (exhibits 215, 6), he purchased carbon black from Binney & 
Smith, United, Wishnick-Tumpeer, and Cabot. A search of his files 
disclosed “no evidence of any refusal on the part of any concern to 
sell us carbon black during that period, nor any other period.” Gas 
purchases from United were discontinued in' June 1936, because of an 
increase in price to 214 cents per thousand cubic feet, and at that time 
a switch was made to Farrell & Co., who charged 2 cents per thousand 
cubic feet. In reference to his earlier testimony of an agreement by 
the association to purchase from him! carbon black which he did not 
succeed in selling in export, his testimony reads as follows: * 


Upon looking over my files, I find that my memory was at fault. The time 
referred to was 12 years ago. The correspondence indicates that when offered 
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such an agreement, I declined to accept it. It appears, however, that I did 
undertake to go along in an effort to maintain Carbexport’s prices, reserving the 
right to myself to depart from this policy at any time. It also appears that at 
my request Carbexport did buy 600,000 pounds of black from me in October 1934. 
I have nothing to add to my testimony beyond a repetition of a fact that I 
have already tried to make clear, namely that insofar as Charles Eneu Johnson 
was concerned, there was no coercion or intimidation involved in our joining 
Carbon Black Export, Inc., but on the other hand, we joined it solely because 
it appeared to be a profitable undertaking and it has proved such. By becoming 
a member of Carbexport we were sure of disposing of our entire export quota at 
full prices with a consequent improvement in profit. Moreover once our con- 
tracts were at full market prices, we could afford to buy additional black and 
resell. This was important to us since our export quota was in excess of our 
total production. 


During the period 1929 to 1940, the Charles Eneu Johnson Co. sold 
no carbon black in the domestic market for the reason that “we got more 
money for it abroad,” he continued. Referring to the proposed con- 
tracts, exhibits 413 and 414, he testified that he never became “a party 
to any contract either oral or written, that in substance was the same, 
or that covered the points mentioned in those contracts.” He recalled 
no discussions with Messrs. Carr, Nelson, or Kayser about these con- 
tracts. He recalled the meetings with Mr. Swartz and discussions 
with Mr. Kayser about joining the association. On his London visit 
in the fall of 1933, he met Mr. Nelson and discussed adherence to the 
association’s prices by the Johnson company’s London agent. Upon 
being shown exhibit 78 C, the directors’ minute for June 7, 1933, Mr. 
Herkness testified : “I know nothing at all about it. I wasn’t a mem- 
ber. I wasn’t. present. The first time I ever knew anything about 
that was when it came up at the hearing in Washington.” His testi- 
mony on these particulars reads as follows: ** 


Q. Although you entered into none of these contracts, I’d like to have you con- 
firm these things if they are so. Nevertheless, immediately after this time, 
beginning somewhat in 1932, did you purchase gas from Nelson, didn’t you? 

A. Yes, for 3 years. 

Q. And you did adhere to Carbexport’s prices, did you not? 

A. Yes. 

Q. And Carbexport did purchase at least one amount of 600,000 pounds of 
black from you, did they not? 

A. Correct. 

Q. But those three things that you have just confirmed have no relationship 
to each other, weren’t contingent upon each other, weren’t tied up with each 
other, is that correct? 

A. Yes, it is correct. Of course, when you say no relationship to each other, 
they were all carbon black. 

Q. Let’s put it this way. When you purchased gas from United Carbon Co., 
that was not contingent upon your contract, Carbon Black Export’s agreement 
to purchase black from you? 
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A. It definitely was not, and I ceased to purchase gas from the United Carbon 
Co. when I was able to make a more advantageous arrangement elsewhere, and 
I kept on adhering to Carbexport’s prices, after I ceased buying gas. The two 
were not connected in any way. 

Q. Was it a condition of the gas agreement—you must have had an agreement 
with Nelson at some time, that you not purchase-gas from any other source. 

A. It was not. 

Q. Was that subject approached to you? 

A. No. You see, the question of purchasing gas, the problem involved in pur- 
chasing gas was to find someone who had gas that was accessible to my plant, 
which was low presure gas that I could buy cheap enough and use for carbon 
black. The reason United Carbon sold it to me was because they had sold this 
plant, and had that low pressure gas for which they had no other use. 

The quota under which his company joined the association in 1936 
was a percentage of 3.880 and worked out roughly to about 41% or 5 
million pounds of export carbon black. The plant capacity at that 
time was 5 million pounds, all of which, after using up to a million 
pounds for ink manufacture, was exported. The company’s plant 
capacity was 214 million pounds from 1924 to 1927; 5 million pounds 
from 1927 to 1940; and 13 million pounds since 1940. 

Mr. Oscar Nelson recalled seeing Mr. Herkness in London in the fall 
of 1983, but on a social basis and not for discussion of business. He 
denied the making of any arrangement, contract or understanding 
with Mr. Herkness linking the gas transaction with any association 
program, testifying that the amount of gas purchased from United by 
Herkness was but “a drop in the bucket” and necessarily indicating 
gas purchases from other sources.*® 

There follows a brief description of exhibits not heretofore described 
in the group numbered 194 to 216. Nos. 197 A-B and 198 A-G, dating 
from August 25 to October 16, 1933, are copies of correspondence be- 
tween the association and member Cabot relative to certain Herkness 
business in Calcutta and the granting to Herkness benefit of the lower 
of two freight rates in computing Cabot’s c. i. f. price to Herkness. 
Nos. 199 A-B to 201 A-B concern requests to the association for price 
information made by Herkness between January 9 and May 21, 1934. 
Nos. 202A—B to 214 E-F dating from April 20, 1934, to June 25, 1935, 
consist of correspondence reciting Herkness’ difficulty in holding busi- 
ness in England as the result of maintenance by his agents, Typke & 
King, of the association’s prices. Exhibit 215 A-E consists of photo- 
stat copy of a letter from the association to Mr. Herkness dated March 
27, 1936, and a statistical comparison of export prices of both. This 
indicated a $2,700 advantage to Herkness if he joined the association 
as a producer coupled with the additional incentive of procuring a 
distributor’s contract. Returning to the preceding group, the follow- 
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ing excerpts are reproduced from exhibit 207 B-C, photostat of a letter 
dated July 6, 1934, from Kayser to all association members: 


After some discussion, the directors determined that the only positive assistance 
Carbexport could give Mr. Herkness was to undertake to buy some black from him 
and permitted me to approach him with an offer to do so. It was the opinion, and 
I believe correctly so, that assistance to the firm of Typke & King could come only 
from our distributors. I called on Mr. Herkness and laid our point of view before 
him, emphasizing my own curiosity as to why he should be so insistent on pulling 
the coals out of the fire for an agent who insisted that he could not sell a standard 
product except at a cut price. Herkness’ agent in France maintains. the price 
and gets his share of the business. Mr. Herkness, while admitting the incon- 
sistency of his support of such an agent, insists that, as long as distribution of 
black remains on such a highly competitive basis, he must support even a poor 
distributor who is responsible for developing the market for the Herkness brands, 
at least until he can get another one more satisfactory. In other words, concern 
for his own distribution ranks, to say the least, equally with his concern for price. 
Consequently, Mr. Herkness feels that the solution of the problem which he needs 
would not occur by selling black to the Corporation. That point of view appears 
also in his reaction to my invitation to him to join Carbexport. He is willing 
to be a member beginning 1935, agreement on quota being taken for granted, if 
Carbexport’s existence beyond 1938 is assured and if either distribution is made 
jess competitive or his agents are taken over. 

With respect of the present problem, Mr. Herkness asked me to reconsider 
his request that room be made in the United Kingdom program for Typke & 
King to sell a reasonable amount over the balance of this year. His request is 
in the best of temper, even when he asks for promptness of action on the ground 
that selling for 1934 will soon be spent, 

It seems to me that the Corporation should take some definite action to help 
Mr. Herkness out. His point of view with regard to his problem is in line with. 
that of most members of the Corporation on questions of distribution. There 
ean be no virtue in insisting that that point of view is wrong until the Corpora- 
tion conducts its affairs according to the contrary view. Besides, we and our 
distributors have gained what Herkness has lost; consequently, to make it pos- 
sible for Typke & King to recover Herkness’ customers entails no sacrifice on our 
part. Finally Mr. Herkness is both an able and a fair man, who should, in my 
opinion, be drawn closer to us. 

The association did purchase 600,000 pounds of carbon black from 
Mr. Herkness on October 25, 1934, photostat of letter confirming this 
purchase is exhibit 212 A—B in aforesaid group. Relative to the Typke 
& King matter, Mr. Huber, questioned for explanation of the phrase in 
exhibit 207 B-C (quoted above) about the association’s distributors 
gaining what Herkness had lost, testified as folldws: ® 

There, of course, was no legal obligation on Herkness, to observe Carbexport 
prices. If he had not observed Carbexport prices, it would have certainly been 
netter for him to have had Carbexport in existence, having a definitely known 
orice level, than competing against a number of larger competitors with unknown 
price levels, unknown terms, and so on. This merely says that when Herkness 
brought his price up to Carbexport price that then he lost the business which he 
nad gained during the period when he did not observe Carbexport prices. 
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Now, why he lost it, I don’t know. It may have been quality; it may have 
been lackadaisical agents. I don’t know the reason why he lost it. I don't see 
any inconsistency. 


Mr. Thomas D. Cabot explained the same phrase as follows: * 


In 1934 Mr. Herkness, who was then principal owner of Charles Eneu Johnson 
Co., was a very small producer of carbon black and had no adequate technical 
facilities for either controlling the quality of his product or giving service to his 
customers, and I think it probable that on an equal price basis Carbexport (i. e., 
Carbexport’s distributors) would take business away from Charles Eneu 
Johnson Ce. 

The concluding testimony on the Herkness episode was that of Mr. 
C. E. Kayser, reading as follows: * 

I know that Mr. Herkness made no contract with Carbexport at any time 
prior to June 18, 1986. I know that from the time Mr. Herkness returned from 
Europe in the fall ef 19383, when I met him for the first time personally, there 
was never any pressure brought to bear on him or his company to join Carb- 
export. Exhibits 199-a to and including 215-e clearly show that Carbexport 
conducted itself in a manner te demonstrate to Mr. Herkness that Carbexport’s 
operations were in no way hostile to the interests of nonmembers and to bring 
te his notice the benefits his company would obtain from membership in Carb- 
export. I know these things because from October 1933 to June 1936 I carried 
on all negotiations and contacts with Mr. Herkness in regard to exports alone 
and personally. 

Mr. Herkness stated to me at the time his company became a member of 
Carbexport, and has repeated the statement on occasion since, that the only 
reason Chas. Eneu Johnson & Co. became a member was that it was convinced 
that it could export more carbon black and make more money as a member 
than as a nonmember. 


3. Invitation of October 24, 1935 


The question of nonmember producers next came to the foreground 
as the result of a trip to Europe taken by Mr. Kayser in the summer 
of 1935. He testified that he made the trip “to inform myself how 
the sales in the export market were being conducted and what prob- 
lems the agents and distributors had.” His original purpose was to 
determine how to “meet the problem of blocked currencies and how 
to take care of our largest customers in Germany and in the blocked 
currency countries.” In the course of his travels in Europe, he observed 
the “growing inroads of outsiders” upon the export business of the 
association. Upon his return to the United States in the fall of 1935, 
he prepared a document recording certain observations made and 
conclusions reached in the course of the travel. Copies of this docu- 
ment were circulated “among all the directors in preparation for a 
meeting, for a discussion to take place several days later than the 
date of this.” A photostatic copy of the document is in the record 
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as exhibt 193 A-T. At its submission, Mr. Kayser testified that in 
view of impending purchase by United, the Combined Carbon Co. 
and Texas-Louisiana Producing & Carbon Co., the last two of seven 
firms listed in exhibit 193 B (p. 2 of the memorandum) could be 
eliminated from consideration. ‘This left as outsiders the following: 
Herkness Carbon Co.; Crescent Carbon Co.; Imperial Oil & Gas 
Products Co.; Keystone Carbon Co.; and Magnolia Petroleum Co. 
Officers of these companies known to Mr. Kayser were Mr. L. C. 
Herkness, Mr. F. W. Ingraham of Crescent; Mr. Robert Hartman 
and Mr. Joseph Hartman of Imperial; Mr. C. K. Williams of Keystone; 
and Mr. Farnham and Mr. West of Magnolia.” 

The first five pages of the report (193 A—E) are devoted to descrip- 
tion of the seven outsiders above named, the quality of their products, 
their sales methods, and a recital of their “inroads” on Engelbert of 
Belgium, Bata of Czechoslovakia and Michelin of France, association 
customers. The remaining pages recite: 193 F, that outsiders sold 
2 million more pounds in 1935 over 1934, increasing their percentage 
of the market from 9.42 to 14.64 percent. 193 G, increased exporis 
will lead outsiders to expand their production. 193 H, a price war 
would be costly and could not be confined to the export market. A 
1-cent per pound price reduction would cost the membership $2,750,000. 
193 I, sketches “control of outsiders” by contracts with Herkness and 
Magnolia and negotiation with Crescent and Imperial. 193 J, Key- 
stone quota is dependent on their tie-up with Imperial. “As to DeSmet, 
the more outside producers we tie up the less necessary it will be to 
consider him.” 198 K, exchange problems discussed. 193 L, exchange 
problems in Italy. 193 M and N suggestion of 5 percent price increase 
and adoption of 5 percent cash discount. 193 O and P, conditions in 
Italy and Germany are going from bad to worse. 193 Q, six new plants 
in Germany and order requiring German customers to purchase 20 
percent of home production. 198 R, in view of policy giving eight 
distributors the world market, restriction in number of agents is not 
advisable. 

193 S~T, consist of “Agenda-Directors’ Meeting Scheduled October 
24, 1935,” in which item IT reads as follows: 


ITEM II 


PRESENT CARBON BLACK PRODUCERS WHO ARE NOT MEMBERS OF CARBON BLACK 
EXPORT, INC, 


With respect to this topic I request that the following resolution be offered and 


adopted : 
Resolved, That the president be and is herewith authorized to invite Herkness 


Carbon Company, Crescent Carbon Company, Imperial Oil & Gas Products Com- 
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ee ey 
| Sul memecstip in this cerperstiom wader the same terms and conditions enjoyed — 
De gresent memiers and, im ease ef aceeptamce of said invitation by any or all — 
ad <232 companies im bis sole discretion te allot quotas and close all necessary — 
coment: Sensing am changes in. the vingieed costtect Skee 2 ad 
mm WiGhew2 revive reference to this beard for approval. 

For Gixcussiom of Wis topic please refer to my letter of October 2st to all 
G@hreenaes, unier subject “Outsiders” 


The Grecters held 2 meeting on October 24, 1935, at which the fol- 
lowing resointiem was adepted (exhibit 93 B) - 

Resoired. That te presifent he and he is hereby authorized to invite Herkness 
Caen Qunpanz. Crescent Cartem Company. Imperial Oil & Gas Preducts Com-- 
peng. Keustene Cactem Company zad Magnolia Petroleum Company to become 
squeitieiiers im iis cerperstinm under the same terms and conditions as its 
present sweibeliecs, amd im case of acceptance of said invitation, by any or 
all ef 32 commenies, 2 mezetizie with such companies sales agreements for the 
eee of =m years from Jaamary 1. 1986, such agreements to be identical In form 
que with meiter ami with tie agreements negotiated with the present stock- 
belies and t be suiject te sppreval by the hoard of directors of this corpora-- 
tan, and be © ‘ 

Purctiier ceseized That im case such agreements shall be negotiated with any 
ar 22 of $259 companies, the quota of the present stockholders under their sales 

Mr. Bead L. Carr, Seeretary of the association at the date of the — 
faregeing episode, testified thai he had prepared and signed the min- 
wies recerdimg the October 24. 1985, directors’ meeting one 6. 8 
A-B). bts testimony on thts matter reading as follows: * 


ah ies Aientnes? unintiincd ten’ Ochabint 2%: 1G: when WE aviesbloagio-ann 
ema El ef tte agemia aliading te bis letter (exhibit 193 A), I objected to com- 
Sikeston of the letter by the beard because it contained a discussion of palicyin 
Tesyect Gf mailers witch if was ebvieusly improper for Oarbexport to discuss 
ereqmsiier Hiwever, I advised the heard not only that it was perfectly lawful 
amg greger o invite aii nemmember producers to join, but that in my judgment —__ 
st was sod pelicy te dp sx Accerdingiy, no comsideration was given to the. — 
Inter, ani mp actiem takem thereon, but 2 resolution was adopted inviting non- 
Tnemiters Gp jit. which reseitiienm was differently phrased than thai proposed by ‘ 
Me. Kagser @@ ie agemia. Im iiie disposition of the matter, Mr. Kayser 

Te tie best of ma Euwowledge um further comsideration was ever given by the - 
beard t Me Kayser's letter af any subsequent time. 

— = = = > = * 

4. I Gewese tat letter, particularly the pertion beginning om page 7 and run- 
aatz ence the top ef page Il, comtsimed many features that were not proper for 
Ge heart af directers of Cartespert to cemsider. For example—— 

@ Let me interrupt, if I may there. You are citing the language beginning 
“show aag¢hing be dome abeut that? Ifsa,what?”  _ . 

ss. Ss . 
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Q. All right. Continue. I just wanted to be sure we knew where you are. 

A. Particularly the reference to taking action that would affect the domestic 
price and particularly the statements about acquiring control of these companies 
or aiding Imperial to purchase Crescent. In short I felt that and advised the 
board that it would be perfectly lawful and proper to invite all nonmembers to 
become members of the association, and in fact it was our moral duty to do so, 
but that would be the point where we would better stop. 

Q. You have a firm recollection of having made & somewhat similar statement 
you have just made to the board? 

A. Yes. I cannot recall the exact words I used but that was the substance 
of my position, that the letter contained objectionable features that I did not 
think they ought to consider. 

Q. Upon your so stating, what then occurred, if anything? 

A. The board adopted a resolution which I think is already in evidence, if I 
remember correctly it is exhibit 98 B. 

* * * * * * * 

Q. You felt, I take it, it was your duty as counsel to call to the attention of 
your conferees any legal matters, any illegal action they might get into and warn 
them against it, is that right? 

A. Yes, I thought that they were matters in this letter they ought not to 
consider. 

Q. You gave us a legal opinion this‘: morning. I wonder if you will give us 
one this afternoon. In what respect would you think the recommendations of 
Mr. Kayser were illegal? 

A. I told you I thought we ought not to consider domestie price and I thought 
that we ought not to consider obtaining control of those companies insofar as he 
spoke of obtaining control or assisting other people in obtaining control. I did 
not think that was a matter for the Export corporation to have anything to 
do with. The farthest I thought we had the right to go would be to deal with 
them in respect of the purchase of some of their black possibly or making them 
members of the corporation for export purposes. 

Q. In other words, you thought, if I understand you correctly, that the con- 
templated action might violate the antitrust laws, is that right? 

A. It would certainly be outside the scope of anything that an export corpora- 
tion had the right to do. 


Mr. Nelson testified, by way of a written statement, as follows: ** 


I have been asked to comment on exhibit 193 A to T, which is a report by Mr. 
Kayser to the board of directors of Carbexport dated October 21, 1935. There 
is a copy of this letter in our files but I cannot recall ever reading it. I attended 
the meeting on October 24, 1935, and according to my records had left for New 
York on October 21 before this letter reached Charleston. I recall Mr. Carr 
making pointed objections to this report and I gave the matter no further 
thought and have not to this day. I had nothing to do with getting these small 
companies to join Carbexport, except that I have on occasion talked to my friend 


Ingraham about it. 
Mr. Kayser ,also in a written statement, testified as follows: * 


I testified, as shown in lines 11-14 on page 275 of the record, that exhibits 
193 (s) and (t) represented announcements of agenda to be discussed at a 
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meeting of the board of directors of Carbexport called for October 24, 1935. 
At the close of item II on this agenda report (exhibit 193 (s) recipients thereof, 
namely, directors, are referred to in a report of mine dated October 21 as a 
background for discussion of the recommendation made in agenda item II. Ex- 
hibits 198 (a)-(r) inclusive are copies of the report referred to. 

Exhibit 98 (a)—(c) shows that a meeting of the board of directors took place 
on October 24, 1935. ‘The said exhibit is a copy of the minutes of that meeting. 

When in the course of the meeting I as chairman, brought up item II of the 
agenda for discussion Mr. Reid L. Carr, a director of Carbexport, promptly ex- 
pressed his disapproval of my report as the basis of a policy to be adopted by 

Carbexport and recommended that the board decline to discuss or give con- 
sideration to anything therein which was of the nature of a proposal of policy 
for Carbexport. 

Several board members present indicated that they had not read the report 
but all, including myself, accepted Mr. Carr’s opinion and recommendation. 

Thereupon I asked if there could be any objection to the resolution which I 
proposed under item II of agenda, exhibit 193 (s), suggesting that, while it had 
been continuous policy of Carbexport’s directors to hold membership open to 
nonmembers, it might aid in obtaining more favorable reception of renewed 
invitations to join if it could be brought out that the board had again gone on 
record as extending such invitations. 

None objected to the board again going on record as holding membership in 
Carbexport open to any and every nonmember. Therefore a resolution ex- 
pressing this sentiment was drawn to conform to the ideas of the board. It was 
offered for vote and was passed without dissent as recorded in exhibit 98 (b). 


4, Magnolia correspondence 


There were introduced into the record during the investigation 41 
photostats of correspondence between the association and Magnolia 
Petroleum Co., of Dallas, Tex., or between others on behalf of Mag- 
nolia. These are identified as exhibits 230 A-B to 247 and 590 A-W. 
These consist of transmittals of export price lists, references on 
foreign agents, a sale of 700,000 pounds of carbon black, and discus- 
sion of possible membership by Magnolia. Exhibit 590 E, dated 
September 5, 1934, from the association to Magnolia, contained an 
invitation to join in the following language: 


At the time of our meeting I informed you that it was my intention to invite 
Magnolia Petroleum Company to become a stockholder in Carbon Black Export, 
Ine. and to ship black for export thru it. That invitation is herewith cordially 
extended. Although Magnolia Petroleum Company has never exported black, 
the members of Carbexport will be glad to “move over” and make room for Mag- 


nolia, so that the Corporation can assign it a representative quota of the total 
export requirements. 


Magnolia, by its officer C. E. Farnum, on September 21, 1934, re- 
plied to the association as follows (exhibit 590 G) : 


Mr. Miller has asked the writer to express to you his appreciation of your 
letter of September 5th sending us the documents covering Carbon Black Export, 
Inc. We feel that it would be to the advantage of our Company to participate 
in this Corporation and are very much interested, but in presenting the matter 
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to the management for final approval and authorization there seem to be several 
things that are not quite clear, and we are taking the liberty of asking you for 
a little additional information. How many shares would we be required to 
purchase, and how much per share will have to be paid at time of purchase? 


The invitation was not accepted, Magnolia on October 29, 1934, writ- 
ing the association as follows (exhibit 590 K) : 


Your letter of October 3d, in reference to participating in Carbon Black Export, 
Inc., is received and, after consideration of the matter, wish to state we believe 
that we will not take advantage of your kind invitation at this time. 

Assuring you of our desire to continue to cooperate with you for the best 
interests of all concerned, and with kind personal regards, beg toremain, * * * 


Correspondence on the association’s purchase of carbon black from 
Magnolia, is as follows: 
Magnolia to association, January 31, 1936 (exhibit 590 L) : 


We have at our Magic City and Faulkner, Texas, plants between 800,000 and 
1,000,000 pounds of black produced under the old grinder process of bolting; 

May we inquire if the Export corporation would be interested in purchasing any 
of this black? 


Association to United Carbon Co. February 27, 1936 (exhibit 
230 A): 


Magnolia Petroleum Company have inquired whether or not we would be in- 
terested in buying between 800,000 and 1,000,000 lbs. of black produced under the 
old grinder process of bolting, and in their stock at Magic City and Faulkner, 
Texas. The purchase does not sound very inviting but it will be to our interest, 
until the outsider situation is cleared up, to keep Magnolia well disposed toward 
Carbexport. Therefore, altho it does not occur to us to buy this material, we 
would prefer keeping the question of purchase in a friendly status of negotia- 
tion to making a final refusal now. With this intention, we have asked Magnolia 
to permit us to take samples and test the black in question, and they have ad- 
vised us that Mr. C. V. Edwards, Superintendent of Carbon Black Plants, 
Magnolia Petroleum Company, Pampa, Tex., has been instructed to make avail- 
able whatever samples your representatives might want. 

We address you to enlist your aid. We would appreciate it if you would have 
your producing division take samples, test them thoroughly and send us a full 
report of the findings, together with an opinion as to the type of customer to 
whom. we could afford to deliver the goods if we should buy it. We will, of 
course, expect to reimburse you for whatever costs such services will involve. 
Please advise us if you can and will accommodate us. If so, will you also in- 
struct your plants to do the necessary. 


United to Association, February 29, 1936 (exhibit 230 B): 


I have your letter of the 27th inst. and I am entirely in accord with you on 
the purchase of black from Magnolia Petroleum Company, as long as they 
are willing to cooperate with the Export Corporation. Naturally we want to 
purchase little black as possible, but I presume you know what stock they have 
on hand and therefore, it would be satisfactory with us for you to handle as 
you think best at this time. If this black is not up to the standard specifications 
of the Export Corporation it is, of course, a very difficult matter to handle. I 
am turning the matter of samples over to our Mr. A. G. Treadgold for handling, 
and you will hear from him in due time. 


1306 FEDERAL TRADE COMMISSION DECISIONS 


Association to Magnolia, July 9, 1936 (exhibit 590 R) : 


We have completed our tests of the samples of black you sent us from the 
700,000 lbs. previously made up by you for, but not accepted by, Firestone. We 
find that they satisfy our minimum requirements for export and I am, there- 
fore, now glad to formally make the purchase of this material from you. 


Magnolia acknowledged, and in its reply, dated July 17, 1936, wrote 
(exhibit 590 U) : 


It is also our desire that this material be not subject to rejection after ship- 
ment from our plant at Magic City. The export market has never been attractive 
to us because of the methods employed at times by customers to secure reduction 
in price, and we therefore wish to make this plain to you. 


Another purchase transaction is indicated in the following year, 
1937, in the following correspondence involving Magnolia’s inquiry 
about agents located in England and Germany. Under date August 
17, 1937, Magnolia wrote the Association (exhibit 243) : 


Lind, Mayer & Company of 110 Fenchurch Street, London, have addressed in- 
quiry to us, requesting permission to represent us in the sale of Carbon Black 
in England. 

No doubt you are familiar with this concern, and we ask your advice whether 
or not you think they would make good representatives. 


The association’s reply, dated August 27, 1937, reads as follows 
(exhibit 244) : 


Unfortunately I am not acquainted thru personal contact or by report with 
the firm Lind, Mayer & Company of 110 Fenchurch Street, London, and can, there- 
fore, not give you an offhand estimate of them. However, I have initiated in- 
quiries with instructions that they be discreet. 

It will not surprise you that I wonder over your inquiry. You have repeatedly 
given me to understand that Magnolia Petroleum Company had no desire to go 
into the export market. Altho you have never stated so, I had felt sure that 
whenever you determined to do so you would consider joining the Export Cor- 
poration, since you have been repeatedly assured that you would have a 
quota which would represent a fair share of the market and relieve you of the 
necessity of troubling with distribution. Would you mind informing me 
whether or not there is a change of policy with regard to exporting in your 
company. 


This was followed by the association’s letter of October 4, 1937, 
in which is indicated the purchase of 250,000 pounds of carbon black. 
The letter reads as follows (exhibit 246) : 


As your letter of October 1st states, we are a long time getting around to 
the purchase of 250,000 lbs. of carbon black. You will’ see by the order en- 
closed that we have finally gotten to it. It is a small quantity we are discussing 
but, under present conditions, it hasn’t been the easiest thing for us to handle. 

In an earlier reference to the proposed purchase, you asked us what we might 
know about Lind, Mayer & Co. of London, who had solicited an agency from 
you. My reply was that we would make inquiries regarding them. We now 
have a report from London, copy of which I am pleased to enclose. 
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Your letter of October ist states that you have a similar inquiry from Wil- 
helm Priem & Company, Magdeburg, Germany. This concern used to be an 
agent of one of our distributors. The agency arrangement was cancelled after 
a couple of years because of continuous evidence that Priem & Company operated 
entirely in its sole interest and without consideration for its supplier. When 
you seriously want to take a flier in exporting carbon black directly, I have in 
mind recommending that you tie up with Priem to get a taste of what difficulties 
and costs there are connected with selling this commodity outside of our fair 
land. 


The last dated correspondence, Magnolia’s letter of J uly 29, 1988, 
indicating their desire to sell additional black, is here reproduced in 
full (Example 590 W) : 


MAGNOLIA PETROLEUM COMPANY 
A Socony-Vacuum Company 
DISTRIBUTION DEPARTMENT 
Datuas, Texas, July 29, 1938. 


CARBON BLACK Export, INC., 
500 Fifth Ave., 
New York City, N. Y. 

GENTLEMEN: This is to acknowledge Mr. Villareal’s letter of July 22d attach- 
ing copies of price schedule No. 2 for various countries, for which we thank you. 

If you find it possible to order any black from us to fill commitments for 
shipment abroad, we should be very pleased to receive any orders you can 
consistently place with us. 

Thanking you, we are, 


Yours very truly, 
(Signed) C. E. Farnum. 


Mr. Kayser testified that with the permission of the association’s 
directors, he had invited Magnolia to take membership in the associa- 
tion as early as 1934. From time to time, purchases of carbon black 
were made from Magnolia and he was positive that there was no ar- 
rangement with Magnolia “that they should not operate in foreign 
fields for export.” He thought they ceased carbon black operations 
in 1938 and knew nothing of their acquisition by Phillips Petroleum 
Co. He testified further by way of written statement, as follows: * 


I should like to add to the record additional copies of correspondence between 
Magnolia Petroleum Co. and Carbexport which clarify and support my state- 
ments on pages 336-338 of the record and which throw more light than the said 
statements on the relationships between the two companies. I have numbered 
these exhibits 590 a through w. ‘The first carbon black which Carbexport pur- 
chased from Magnolia was in July 1936 and the purchase was initiated by Mag- 
nolia’s own inquiry of January 31, 1936, marked “Exhibit 590 L,” as to whether 
or not Carbexport cared to buy. You will note that the black finally offered to 
and purchased by Carbexport was a lot which a domestic customer of Mag- 
nolia had rejected because it did not fit the customer’s specifications, Carbex- 
port was able to find export buyers whose specifications the black did fit and 
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helped Magnolia get it out of stock at the best price. Please note in the last 
paragraph of Magnolia’s letter of July 17, 1937, marked ‘Exhibit 590 T,” a ref- 
erence to the habit of customers in the export-market of using the threat of 
rejection as means of getting price reduction. I quote the reference: : 

“It is also our desire that this material be not subject to rejection after ship- 
ment from our plant at Magic City. The export market has never been attractive 
to us because of the methods employed at times by customers to secure reduction 
in price, and we therefore wish to make this plain to you.” 

Magnolia’s experience as a nonmember of an effective Webb-Pomerene Asso- 
ciation was apparently the same as that of Carbexport members prior to May 
1933, the date Carbexport came into being. 


An earlier letter dated December 30, 1936, from Phillips Petroleum 
Co. to United Carbon Co. (Exhibit 231) reads as follows: 


I have your recent letter asking for information concerning the Magnolia’s 
earbon black operations. 

When we took over Magnolia’s equipment we did not include one small plant 
which they had south of Pampa in the Bowers Pool Texas. This plant is capable 
of burning up to 10 million feet per day, although apparently it is not doing this 
good at this time as their use for carbon black in November was 4,880,000 cubic 
feet of gas per day. The gas supply is being depleted around this plant. 

This is the only carbon black operation which the Magnolia have. As far as 
I know, they have practically withdrawn from the carbon black business. I 
believe this will answer your inquiry. 

Although Magnolia’s letterhead (exhibit 590 W) indicates affilia- 
tion with a large Petroleum organization, Socony-Vacuum, the inves- 
tigation resulted in no further information on its last operations. Mr. - 
Hans Huber testifying at the June 22, 1945, hearing, gave only the 


5) sf 
following information : “ 


Immediately prior to 1933 Magnolia Petroleum Co. owned three or four carbon 
black plants. In late 1933 or early in 1934 we leased a carbon black plant from 
the Magnolia Petroleum Co. located at Skellyton, Tex. After about 3 years of 
operation, the lease was canceled and we understand that they sold the plant, 
dismantled and moved it elsewhere. 


5. Continental quota 


Mr. Robert I. Wishnick testified that he is the president of the 
following four corporations: Panhandle Carbon Co., a producer of 
carbon black and member of the association since 1933, selling its 
export black through the association; Continental Carbon Co., a pro- 
ducer which in early 1937 became the successor of Witco Carbon Co.; 
Crown Carbon Co., a producer which sells its production through 
a distributor in Canada known as Canada Carbon Black Co.; and 
Witco Chemical Co., successor to Wishnick-Tumpeer Co., which is a 
distributor for Carbon Black Export, Inc., the association herein. 
Phillips Petroleum Co., about 3 or 4 years after 1933, became owners 


EAD bs 


CARBON BLACK EXPORT, INC., ET AL. 1309 


of a half interest in Panhandle Carbon Co. There is no interowner- 
ship of each other’s stock among the four corporations. . 

Continental’s plant was constructed in 1936 but he could not recall 
whether it had any production in 1936. In 1937, it may have produced 
up to its capacity which was 33,000,000 pounds of carbon black per 
year. Continental entered into a contract to export exclusively 
through the association, Mr. Wishnick’s testimony on this particular 
reading as follow.*® 

Q. As a part of Continental’s agreement with Carbexport, did Continental 
agree not to export through the Crown Carbon Co. and Canada Carbon Co.? 

A. Well, we had an exclusive agreement with Carbexport which we certainly 
intended to live up to and restricted our exports through that agreement. 

Q. Did your understanding of that contract mean that Continental was not to 
export through Crown Carbon Co.? 

A. Yes, sir. 

Q. Was it also true that you were not to export through Witco Chemical Co.? | 

A. Excepting as a distributor for Carbexport. 

The contract referred to, its modification and extension is contained 
in the record in the form of photostatic copies identified as exhibits 
218 A-B to 229; 486; 570 and 589. It will be noted that only exhibit 
218 A-B refers to Continental as Witco Carbon Co. Exhibit 570 con- 
sists of a folder containing 20 photostat copies of Continental’s file 
copies of the contract. In this group, a letter dated February 15, 
1937, appears to be the last use of the Witco Carbon Co. letterhead 
and a letter dated March 23, 1937, is the first use of the Continental 
Carbon Co. letterhead and designation. Mr. Wishnick testified that 
Witco Carbon Co. and Continental Carbon Co., “for all intents and 
purposes,” are one and the same. A summary of the exhibits follows: 

Exhibit 589, photostat copy of Wishnick telegram to Kayser dated 
‘February 9, 1937, and reading as follows: 

Directors have authorized me to accept for Witeo Carbon your offer to pur- 
chase five million pounds delivery this year accordance our conversations stop 
desire however go on record in stating this quantity not to set precedent for 
future quota negotiations as we feel it too small for our plant however are 
accepting for this year to show willingness cooperate with industry all directors 
joins me in wishing you bon voyage safe return regards. 

Exhibit 218 A-B is a photostat of the first contract of purchase. It 
is in the form of a letter from the association dated February 9, 1937, 
signed by Mr. Kayser, addressed to Mr. R. I. Wishnick, Witco Carbon 
Co., and on its second page bearing the caption “accepted February 
11, 1987, Robert Wishnick, President, Witco Carbon Company.” The 
first two and last two paragraphs are here set out in full, the inter- 
vening five paragraphs relating to quality standards and packaging 
requirements. The four paragraphs read as follows: 
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Thanks for your_telegram of today advising me that Witco Carbon Company 
accepts the offer of Carbon Black Export, Inc., which I made you to purchase 
five million pounds of carbon black for delivery during this year, in accordance 
with the terms discussed by us. The offer which is now to be formalized as an 
agreement is as follows: 

Carbon Black Export, Inc., agrees to purchase from you and Witco Carbon 
Company agrees to sell to it, 5,000,000 lbs. of heavy compressed ordinary carbon 
black in 12% lb. plain bags sealed with plain tape, packed 4 each in heavy 
standard paper bags; price to be the same as paid by Carbon Black Export, Ine., 
‘to its member producers, f. a. s. Gulf ports, less 10% commission. 

* * * * * * * 


Carbon Black Export, Inc., will attempt to call for delivery by you to Gulf 
ports at the rate of 500,000 Ibs. per month beginning with the month of March 
1987. You agree to hold any balance not taken under the above monthly rate 
without storage charges and at your risk until you make delivery to us at Gulf 
ports. In April, May, and June we will pay you at the price due for the 500,000 
lbs. contracted to be taken in each of the preceding months, the portion of such 
- payment not representing actual deliveries to you to be an advance on account. 
Beginning with July we shall pay you in each month for the actual quantities 
taken in the preceding month. In consideration of our undertaking to purchase, 
you agree that for the year 1937 none of the carbon black produced by Witco 
Carbon Company will move into the markets outside of the United States, Mexico 
and Canada directly or indirectly otherwise than thru Carbon Black Export, Inc. 

If you find that the above is a correct statement of our agreement, will you 
kindly indicate your approval thereof by affixing your signature and the date 
thereof on one of the two copies herewith and return it to me. Of course, if it 
does not state the agreement correctly, I shall expect you to point out the error 
so that it may be corrected on my return. 


Exhibit 220, dated April 19, 1937, addressed to Continental Carbon 
Co., consists of a modification of the contract (exhibit 218 A-B), under 
which “any portion of the 5 million pounds remaining untaken by us 
as of December 31, 1937, to be billed to us and held for our account 
without storage charges and at your risk until we call for it to be 
delivered to us at Gulf ports.” 

Exhibit 221 A-C, addressed to Continental and dated September 
29, 1987, is a similar contract for the purchase of 7 million pounds of 
carbon ilakle in 1938, and bearing quotation “accepted: September 
30, 1937, Continental Carbon Company, by Robert Wishnick, Pres.” 
This contract, after detailing quality, packing, payment and warranty 
provisions, contained three paragraphs reading as follows: 

(5) During the term of this agreement Continental shall not directly or in- 
directly sell or deliver any carbon black for export except thru Carbexport. 

(6) Throughout the term of this agreement Continental shall take all reason- 
able precautions to prevent carbon black sold by it in the United States, Canada 
and/or Mexico from being exported except thru Carbexport. 

(7) The restrictions under (5) and (6) above on the sale of carbon black by 
Continental for export are the same restrictions binding the member suppliers of 


Carbexport and shall be interpreted and applied in the case of Continental exactly 
as they are interpreted and applied in the cases of Carbexport’s member suppliers. 
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~ Exhibit 223, is an extension, date June 27, 1938, and duly accepted, 
of the 1988 contract for the year 1939, on the same terms and 
conditions. 

Exhibit 224, letter dated May 26, 1939, from Mr. Kayser to Mr. 
Nelson of United, revealing Continental’s overtures to take member- 
ship in the association, reads as follows: 


Sales Agreements with Continental Carbon Company have heretofore been 
concluded approximately six months prior to their effective date. Such early 
agreement has been reached in order to prevent the disturbance in our distribution 
which would be created by preparations for eventual separate marketing Conti- 
nental might think it necessary to make, if uncertainty as to their relationship 
to us after the expiry of an existing contract should exist any longer. 

The subject of a Sales Agreement with us for 1940 has now been broached by 
Continental. They have notified us of their willingness to extend the contract 
in effect for this year to cover 1940 or to become a stockholder of Carbexport if 
granted a quota of 7%. 

The present contract bars Continental from selling carbon black for export 
except thru Carbexport. We are committed to purchase from them an amount 
of black which figures 5.58% of our requirements at the price allowed and the 
discount charged our stockholders. 

I believe it to be Carbexport’s best interest to extend the present contract 
thru 1940. However, in view of market and other conditions, I do not consider 
it to Carbexport’s best interest that I take any action without benefit of the 
views of is directors. Will you please write me the ideas on this subject of your 
company’s representatives on the board. 


Exhibit 224 B is Mr. Nelson’s reply dated May 29, 1939, reading 
“Tt is satisfactory to us for you to extend the present contract with 
Continental to cover the year 1940.” 

Exhibit 225, dated July 11, 1939, records an interoffice memorandum 
of a telephone message, transmitted by Mr. N. L. Smith of Binney & 
Smith Co. to Mr. Reid L. Carr, and reads as follows: 


Memorandum to Mr. Reid L. Carr: 

At the export meeting last Friday, you, Mr. Cabot and Mr. Huber were ap- 
pointed a committee of three to negotiate a new sales contract with the Conti- 
nental Carbon Company. 

Carl Kayser has requested me to ask you to telephone him this morning, before 
the Columbian meeting, to let him know if you would be willing to serve on this 
committee and attend a meeting this coming Thursday. 

I understand that Mr. Wishnick is leaving town on Friday, to be absent for 
a week, and sails the following Friday for Europe, so that Thursday of this 
week is about the last day this meeting can be held. 

Mr. Kayser of course wants to hear from you so that he can telephone the 
other two members. 


Exhibit 226, July 13, 1939, Continental contract for the year 1940, 
in the customary letter form, embodying the same terms and condi- 
tions of the 1939 contract but with the addition of a 60-day cancella- 
tion clause. The whole contract is here set forth: 


This is to confirm the understanding reached between us verbally today that 
Carbon Black Export, Inc., and Continental Carbon Company shall be and are 


W352 FEDERAL TRADE COMMISSION DECISIONS 


bound to each other for the purchase and sale of carbon black for export for 
the year 1940 under the same terms and conditions which bind them for the 
year of 1939, which conditions are set out in agreements dated September 29, 
1937, and June 27, 1938, except that the following cancellation clause shall apply 
for the year 1940. 

“Hither party shall have the right to cancel this contract at any time on not 
less than sixty (60) days’ previous written notice to the other, such cancellation 
to be effective on the date specified in said notice, and after such date each party 
shall be relieved of all further obligation hereunder.” 

Will you kindly affirm this as your understanding of the said arrangements 
between us by signing and dating the enclosed duplicate hereof in the space 
provided theron, and by returning it to us promptly. 


The foregoing contract was accepted on July 25, 1939, following 
acceptance by the association of an amendment suggested by Conti- 
nental, reading as follows (Ex. 436) : 


We are returning herewith original letter of July 13th from you to us con- 
firming the verbal understanding arrived at covering the purchase and sale of 
earbon black for export for the year 1940. 

We have signed the acceptance of the proposal as outlined in your letter, but 
in accordance with the conversation which Mr. Schwartz and the writer had with 
you yesterday, this acceptance is upon the understanding that in the event of a 
cancellation pursuant to the provision contained in your letter of July 13th you 
will purchase and we will sell such an amount of black as will bring the total 
sold by us to you for the period up to the effective date of the cancellation of 
the contract, to 5.58% of the total carbon black shipments for export by Carbon 
Black Export, Inc.,.to and including the effective date of the cancellation. 


Mr. Kayser by letter dated July 20, 1939 (in the interim between 
the July 13 and 25 dates of the above contract), wrote Mr. Oscar 
Nelson as follows (Ex. 227) : 


I have just awakened to the fact that I have not informed you what was 
arrived at between the committee and Continental Carbon. The present contract 
was renewed for 1940 with only one change. The latter was the addition of a 
60-day cancellation clause. Mr. Wishnick left the meeting with the clear impres- 
sion that Carbexport would exercise the right to cancel without hesitation or 
discussion if present outside capacity were increased a pound. 

Your letter giving your views did not reach me as early as I had wished. It 
was delivered to met at about 1:00 P. M. Thursday, just as the meeting came 
to a close. The committee did not meet with Continental, however, without 
knowing what you thought. I informed its members in a preliminary meeting. 


In performance of the contract for the year 1939 (exhibit 223), the 
association, at the conclusion of that year, purchased an unshipped 
quantity of carbon black for $74,133.11, as evidenced by exhibit 228, 
dated January 10, 1940, reading as follows: 


In spite of strenuous efforts to move the percentage share of our total 1939 
shipments due you under our contract of June 27th, 1938, we have failed to do 
so by 1,744,308% lbs. Consequently we enclose our check in your favor for the 
sum of $74,133.11 as the purchase price of that unshipped remainder, based on 
the price per pound f. a. s. Gulf ports of 4.25¢ for fully compressed black in 
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bags. Please confirm to us that you will hold this quantity of fully compressed 
or dustless in bags in warehouse to our order and subject to our shipping 
instructions. 


The 1940 contract (exhibit 226) was extended 1 year to cover the 
year 1941 by two documents: November 22, 1940, letter to Continental 
of that date reading as follows (exhibt 229) : 


This is to confirm the verbal understanding previously reached by us that 
Carbon Black Export, Inc., and Continental Carbon Company shall be and are 
bound to each other for the purchase and sale of carbon black for export for 
the year 1941 under the same terms and conditions which bind them for the 
current year 1940, which conditions are set out in agreements dated September 
29th, 1937, June 27th, 1938, and July 13th, 1989. Will you kindly affirm this as 
your understanding by signing and dating the enclosed duplicate herewith in 
the space provided thereon and by returning such executed duplicate to us 
promptly. 


The second document, Continental’s letter of November 27, 1940, 
to the association, relating to this extension, along with practically 
identical letters dated December 8, 1941 (for year 1942), and De- 
cember 29, 1942 (for year 1943), is included in the group of 20 photo- 
stats comprising exhibit 570. It reads as follows: 


We are returning herewith original letter of November 22, 1940, from you to 
us confirming the verbal understanding arrived at covering the purchase and 
sale of Carbon Black for export for the year 1941. 

We have signed the acceptance of the proposal as outlined in your letter but 
In accordance with conversation between us, this acceptance is upon the under-. 
standing that in the event of a cancellation pursuant to the provision contained 
in your letter of July 13, 1939, you will purchase and we will sell such an amount 
of black as will bring the total sold by us to you for the period up to the effective 
date of the concellation of the contract, to 5.58% of the total carbon black ship- 
ments for export by Carbon Black Export, Inc. to and including the effective 
date of the cancellation. 


Testimony in explanation of the foregoing exhibits was given as 
follows: Mr. Robert I. Wishnick, at the February 8, 1945, hearing, 
questioned specifically about exhibit 226, dated July 25, 1938, for the 
reason why the cancellation clause was inserted, testified : 


A. Well, we had never been satisfied with the quota and had been negotiating 
for increased quota subsequent to the contract, when we constructed another 
plant which we had acquired from another company that closed down. We 
rebuilt it on our own location and we wanted to be in a position to demand an 
increased quota when that additional capacity was made available, and we 
therefore thought it advisable to have the right of cancellation, on 60-days notice 
so we could renew negotiations for increased quotas. 

Q. Where was this plant that was in the process of construction at this time? 

A. It was a shut-down unit which we acquired. 

Q. You mean Continental or this whole group? 

A. I am talking about Continental. 

Q. You acquired it from whom? 
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A. From a firm, Imperial Oil & Gas Products, and I believe they had originally 
purchased it from Magnolia corporation and it had been shut down due to lack 
of gas or some other reason and we acquired it and moved it to our plant site 
and reconstructed it. 

Q. You have that date very firmly fixed in mind? That was sometime prior 
to July 13, 1939? 

A. I would have to refresh my memory as to exact dates. 

Q. Do you recall the extent to which you had proceeded with the development 
or opening up of this plant you refer to? 

A- You mean the acquiring of the plant? I do not know at this time. 

Q. Nevertheless, at this time you were not in the process, or were you in the 
process of putting that plant into commission? 

A. I would really have to refresh my memory on exact dates of negotiations 
for the purpose of that plant. 

Q. Well, then, do you withdraw your testimony as to whether or not this 
situation existed and was the reason for the insertion of the cancellation clause 
referred to? 

A. Repeat that question. 

Trial Examiner Norwoop. Read the question. 

(Question read by reporter.) 

A. I would say in addition 

Q. Then you do not want to withdraw your testimony? 

A. No, sir. I might add this, that not only were we interested in keeping the 
quota open from the viewpoint of further expansion in production of our plant, 
but also we were constantly negotiating for increasing our quota on our old 
production. : 

Q. By quota you refer to the amount covered by this contract between Conti- 
nental and Carbexport? 

A. That is right. Our directors were not satisfied with the quota we had and 
were constantly attempting to have it increased and we deemed it advisable to 
have that kind of cancellation clause inserted in all future contracts. 

Q. In other words, you are definitely certain at this time that, namely, on or 
around or about July 13, 1939, that Continental Carbon Co. was in the process of 
growth and attempted growth, is that right? 

A. That is right. 

Q. You are positive about that? 

A. Yes, sir. Sau 

Q. I hand you exhibit 227, in evidence, which is a letter from Mr. Kayser to 
Mr. Oscar Nelson, which refers to the transaction set forth in exhibit 226. Calling 
your attention to the first paragraph in letter 227, is Mr. Kayser correctly stating 
your understanding when he said that: “Mr. Wishnick left the meeting with a 
clear impression that Carbexport would exercise the right to cancel without 
hesitation or discussion if Continental’s present outside capacity were increased 
a pound?” 

A. I think I expressed my understanding previously. What transpired be- 
tween other companies I would not be familiar with. 

Trial Examiner Norwoop. I will ask the reporter to read the question and ask 
you to answer it, please, sir? 

(Question read by reporter, as follows:) 

“Q. I hand you exhibit 227, in evidence, which is-a letter from Mr. Kayser 
to Mr. Oscar Nelson, which refers to the transaction set forth in exhibit 226. 
Calling your attention to the first paragraph in letter 227, is Mr. Kayser correctly 
stating your understanding when he said that ‘Mr. Wishnick left the meeting 
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with a clear impression that Carbexport would exercise the right to eancel with- 
out hesitation or discussion if Continental’s present outside capacity were in- 
creased a pound?’ ” 

A. My answer to that is that my understanding was expressed in the contract 
which the Continental Carbon Co. entered into with Carbexport. 

Trial Examiner Norwoop. Does that answer the question? 

Mr. Layton. No. 


By Mr. Layton: 

Q. Did you have a meeting with Mr. Kayser prior to the entering into of this 
contract referred to in exhibit 226? 

A. We usually had meetings concerning our export quota for the succeeding 
year. 

Trial Examiner Norwoop. He did not ask you what was usual. Now, did you 
have this meeting or did you not, tell us? 

The WiTNeEss. In order to arrive at a quota, Your Honor, you have to have 
some discussions about what the quota would be and we have had a number of 
meetings discussing it. 

Trial Examiner Norwoop. Do you recall a meeting? 

The Wirness. If you will ask me specifically what meeting we had—— 


By Mr. Layton: 

Q. Mr. Wishnick, this is the first contract that you entered into with Carbexport 
that had this cancellation in it? 

A. Yes, sir. 

Q. And you have testified that you put that clause in there because you were 
attempting to expand. That ought to fix the meeting fairly well in your mind, 
the negotiations. Now, Iam asking youif you had such a meeting with reference 
to this contract that contained the cancellation clause, exhibit 226? 

A. We certainly had a meeting to fix our quota and at the same time, if the 
cancellation clause was part of the agreement it certainly was discussed at 
that meeting. : 

Q. Did Mr. Kayser at any time at which you had a meeting, if you did have one, 
prior to the entrance into the contract, exhibit 226, tell you by word or action 
or in any other way that Carbon Black Export would cancel its contract with 
you, Continental, if you increased the present outside capacity a pound? 

A. I think we had discussed the quota not being satisfactory to Continental 
Carbon Co. and that we wanted to be free to extend that quota and my under- 
standing was at that time, if we had that privilege, that Mr. Kayser on behalf of 
Carbexport would want the same privilege. 

Q. I want to give you another opportunity to answer the question I asked. 

Trial Hxaminer Norwoop. Read the question. 

(Question read by reporter, as above recorded.) 

Trial Examiner Norwoop. Is that true or not true? 

The Witness. I tried to clear it up by indicating there was a mutual under- 
standing that if Continental Carbon Co. increased its capacity we would be free 
to renew negotiations for the increased quota, and that was my understanding 
of the agreements we arrived at and it was so expressed in the contract which 
Continental Carbon subsequently drew with Carbexport. 


By Mr. Layton: 
Q. You will not state, then, whether or not it is true, the statement I made with 


reference to Mr. Kayser, is that right? 
A. Iam in no position to say that inasmuch as you are trying to tie me down to 


some correspondence I have no knowledge of. 
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Q. No, I am not trying to tie you down to any correspondénce at all. I am 
just asking you a plain, simple question as to whether or not Mr. Kayser told you 
or brought home to you in any way at all that Carbexport would cancel the 
agreement without hesitation under the circumstances set forth. 

A. I still say that my proper answer is that Carbexport, we each had the 
privilege of cancellation on 60 days notice for any reason. 

Q. Will you answer that question, Mr. Wishnick, did Mr. Kayser do that or 
didn’t he? 3 

Mr. Breer. If Your Honor please—— 

Trial Examiner Norwoop. Off the record. 

(Discussion off the record.) 

Trial Examiner Norwoop. Read the question, and I will ask you to answer it. 

Mr. Layton. Is it clear what I asked you? 

Mr. Breer. May the last few questions and answers be read back? 

Trial Examiner Norwoop. No, sir. Please do not interfere until we see if he 
will answer this question. 


j 
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By Mr. Layton: 

Q. Do you understand the question I am asking you? 

A. The difficulty I have in answering it is because you showed me a letter I 
had no knowledge of. If you had not shown me that, I would have been very 
elear about it. 

Q. Ignore any letter you have seen and I ask you whether or not at the time 
that this cancellation clause was inserted into the Continental contract whether 
or not Mr. Kayser told you or made known to you, or brought home in any other 
way, the fact that Carbexport would exercise the right to cancel that contract 
without hesitation or discussion if Continental’s present outside capacity were 
increased a pound? 

A. My understanding was that Carbexport had that right if they elected to do 
so, that would be my answer. 

Q. That is your understanding? 

A. That is right, if they elected to cancel it when we expanded production, they 
had a right to. 

Trial Examiner Norwoop. Off the record. 

(Discussion off the record.) 

The Witness. I should like to add one explanation. Subsequently, the fact 
remains we did increase, that is, Continental’s production did increase and Carb- 
export did not take advantage of the cancellation clause. 


By Mr. Layton: 


Q. When did it increase production? 
A. At the time that we acquired that additional plant. 
Q. When was that? 


A. Well, the exact date I would like to refresh my memory on. It was sub- 
sequent to that agreement, however. 


Trial Examiner Norwoop. Was that after these meetings? 
The WirTNEss. Yes, sir. 


Trial Examiner Norwoop. Then his bark was worse than his bite? 
The Witness. That is what I tried to explain. 


At the January 18, 1946 hearing, Mr. Wishnick testified that he and 
his associates purchased the Panhandle Carbon Co. from Phillips 


Petroleum Corp. on May 1, 1933, and on October 1, 1936, resold to 
Phillips a one-half interest in the Panhandle company. The Con- 
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tinenta] Carbon Co. was organized November 5, 1936, and produced its 
first carbon black on February 15, 1937, producing in that year 23,- 
800,000 pounds. Its greatest production was 32,400,000 pounds, made 
in 1940. An expansion took place in 1944 indicating an expected 
production of 36,000,000 pounds for 1945. Continental has sold all 
its export carbon black through the association. He testified further 
in explanation of exhibit 226, as follows: © 


In the spring of 1939 the directors of Continental Carbon Co. agreed with me 
that the outlook for the carbon black business was improving and that, if it. 
continued, some expansion of capacity by Continental would be warranted. I 
informed them that it might be possible to expand cheaply because there were 
some units lying around the Southwest which were idle on account of lack of 
gas and which I might be able to buy and remove to Continental’s plant for rela- 
tively little money. I mentioned some old units in Louisiana and the shut-down 
Magnolia plant at Pampa, Tex. While I was watching developments and waiting 
for a right time to make an offer I lost the opportunity to purchase the Magnolia 
plant. Imperial Oil beat me to it and purchased the plant for its own account. 
Imperial did not operate or move the purchase to an available gas supply at any 
time. In December 1941 I succeeded in buying the Magnolia plant from Imperial 
at a price satisfactory to me and immediately moved it to the Continental site. 
It was added to the Continental plant and was operating in April 1942. 

I approached Mr. Kayser about the 1940 contract in April 1939. I advised him 
against making the contract on his own responsibility. I advised him in that 
manner a number of times both before and after 1939. I gave him that advice 
because I did not feel that he ought to leave himself open to criticism for negotiat- 
ing with me as a nonmember in the same manner he could negotiate with me asa 
member. I thought that Carbexport’s directors should know our intentions before 
the 1940 contract was made. I urged Mr. Kayser to get the matter before his 
board of directors as early as possible and suggested settlement before June 30. 
I wanted to have plenty of time to make other distributing arrangements for 1940 
if necessary. I remember that the matter was put before the board in July 
because I withdrew from the room to allow free discussion. 

I don’t have any clear recollection of the details of the meeting with the com- 
mittee appointed by the board, even regarding all who might have been present. 
However, there were no threats from anyone nor any pressure brought on me 
about expansion. I do remember that the meeting was short and that the can- 
cellation clause was mutually agreeable to all of us. 

Referring to the letter, exhibit 227, from which Mr. Layton quoted on page 
318, I cannot be responsible for the impression that others believed I might have 
at the time. As I stated in my testimony I wanted a cancellation clause and it 
was agreed to. My production increased after 1939 and I added capacity to both 
Continental and Crown later without losing my rights. 

While I don’t remember quantity being discussed with the committee, I have 
been reminded by a letter (exhibit 436) in my office contract files, that I called on 
Mr. Kayser accompanied by one of Continental’s directors a short time after the 
committee meeting and called his attention to the fact that my proposition had 
been that quantity should be expressed in quota percentage instead of in a fixed 
number of pounds. He remembered that and we agreed on 5.58 percent. 

In spite of increases in the capacity of Continental and of my other nonmember 
interest, Crown Carbon Co., since 1939 I have never heard a word from Carbexport 
or any of its members about cancellation of their arrangements with Continental. 
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Referring to the modification of the contract (exhibit 436) which 
gave Continental a quota of 5.58 percent, he testified that such quota 
placed him in “substantially the same position as a producer member 
stockholder of Carbon Black Export,” excepting that Continental had 
no investment in the association. 

Mr. Kayser, in further explanation of the Continental contract, tes- 
tified that in the spring of 1937, when Continental commercial produc- 
tion, Mr. Wishnick asked him if it were possible for Wishnick-Tum- 
peer Co., under its contract as distributor for the association, to sell the 
export carbon black of the Continental company. His testimony 
continues : * 


A. * * * to which I replied in effect that the distributor’s agreement made 
Wishnick-Tumpeer the exclusive distributor of Carbexport, and that there was 
nothing to stand in the way, that if Wishnick-Tumpeer wished to give up its 
distributorship it was entitled to take a distributorship for Continental. Mr. 
Wishnick then felt that it would be necessary for him to establish a separate 
selling organization for Continental and he preferred not to do that and he 
wanted to know if there was not some way in which to bring Continental into 
the Carbexport picture and the first reply, of course, was there was a way,- 
Continental could become a member of Carbexport by becoming a stockholder. 
The other possible way was for Continental Carbon Co. to make a contract with 
Carbexport, which would make Carbexport its exclusive agent. 

At that time the matter of quota was simply one of what Mr. Wishnick thought 
he would like to have as an export volume and as one does, one bats things of 
that kind back and forth, and I do not recall that we arrived at anything, at 
any figure, either as a quota if Continental became a member of Carbexport 
or the equivalent of a quota if it became its sales agent by contract. 

Mr. Wishnick thereupon went to what he said was a directors’ meeting of 
Continental Carbon Co. in Chicago and he would let me know which of these 
two alternatives, if either, his board of directors would prefer. I think I re- 
ceived a telegram from Mr. Wishnick, although I cannot certify to that without 
finding it, in which he stated that he would prefer the contract for the time 
being. 

Thereupon, we made, on his return we made a contract which I believe this to be. 

Q. Will you read the number of that? 

A. It is 218 A and B. 

Q. That is the 1937 contract for 5,000,000 pounds? 

A. That is right. Under this contract we agreed to purchase, the Witco 
Carbon Co., and I want to make a correction in Mr. Wishnick’s statement here 
and now—the Continental Carbon Co. was first called Witco Carbon Co. and 
eventually it became Continental Carbon Co. 

This contract by its terms stated that in consideration for this purchase 
Carbexport is to be the exclusive agent of Witco Carbon Co. for the year 1937. 

Now, that made it possible then for the then Wishnick-Tumpeer, I believe, to 
distributed in the export market because Wishnick-Tumpeer had the distribu- 
tor’s contract. 

One thing I want to call attention is that all these contracts are merely for 

‘a year’s time, which made it necessary for either Mr. Wishnick or me to get 
together and I do not recall who brought the subject up as to next year, whether 
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or not this contract was to be renewed, a new one to be negotiated or what the 
situation might be. 
: Si & * a * * 


We now come to the year of 1939. After 1937 I renewed these contracts or 
rewrote them, whatever the proper expression is, without reference to my 
directors until after the event. 

Q. And the minutes will show that? 

A. I think they should say they confirmed. In the spring, and I am not going 
to attempt to fix the date, because I do not know whether it was January, 
February, or March, or whatever it may be, of 1939, Mr. Wishnick himself said 
to me he thought I was making a mistake doing these things on my own responsi- 
bility, that I should have the approval of the board of directors and the reason 
he gave for that was that he either was or had acquired or negotiated some 
additional units which he was going to do something with. I have no recollection 
as to whether I thought it was sound advice or poor advice, but I did that and 
Mr. Wishnick, being a member of the board through his Panhandle contract and 
his previous Century contract, withdrew from the room during the discussion 
of this matter. The only action taken by the board was to instruct the president 
to appoint a committee to discuss the matter with Mr. Wishnick. I see here more © 
information than I have been able to recollect, on exhibit 225, and refreshing 
my memory from this number 225, I appointed Mr. Nelson, Mr. Carr, Mr. Huber, 


. aS a committee, and Mr. Cabot. 


Now, I have no recollection of which Mr. Cabot I had appointed. 

Up to my seeing this memorandum the only one whom I could identify as 

actually being on that committee was Mr. Nelson and I believe also that Mr. 
Carr was on it. 
’ Now, this committee dealt with renewal of Mr. Wishnick’s contract, with Mr. 
Wishnick. While I do not have to use an expression I heard this morning, 
an independent recollection of the thing, I believe that I probably was there 
or in and out of the meeting. 

I do know this, that Mr. Wishnick is correct when he makes the statement 
that he repeated to this committee what I had probably told them before, 
that he felt that I should not renew the contract without calling attention to the 
fact that he either had or intended to, or was going to buy, or had bought, 
some extra production unit. 

Now, what I recall that meeting to have done was simply this, when Mr. 
Wishnick stated that he did not want to have a full years’ renewal without 
an ability to cancel, because if he canceled he would want more of a quota 
than the 7,000,000 pounds represented, as he would then have a larger production, 
no one could quarrel with him about that. However, it was the sentiment 
that if he should have that right to withdraw, it should be a mutual right 
and that it was quite probable, if he were going to add units yearly, we 
would much prefer to have him sell his own black rather than sell it through 


Carbexport. 
Now, that is the whole story, and there is nothing more to the story, nothing 


less nor more to that story. 

Now, as to this expression which you have read into the record and which 
appears in here, you force me to make a confession about the politics I play 
with my directors. 

Q. That is the statement on 227 as to the impression you gave Mr. Wishnick? 

A. I did not say in this letter I gave him the impression. The language of 
this thing states: “Mr. Wishnick left the meeting——.” Now, I noticed that 
you attempted to say to Mr. Wishnick, or I think you did, that Mr. Kayser 
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had said to him, if you do not do this, we will do that, and certainly no such 
thing took place. What actually happened after this meeting, I am going to 
bring the story down to date so we will have it all on the record, is that with- 
out any reference to my directors again, I think within 2 or 3 months we amended 
this contract and instead of making it for 7,000,000 pounds, he and I agreed 
to put it on a percentage quota basis, our total requirements, which still exists, 
which is 5.58 or something of that kind. I may have the decimal fraction wrong, 
but it was something over 514 percent. 

That is the only conversation I can say we had and I do not remember 
whether that 5.58 was arrived at over the telephone or by personal meeting. 
I think that Mr. Wishnick felt at that time that 5.58 would give him a nicer 
break than a fixed quantity because as the total requirements of Carbexport 
would rise he would have more than 7,000,000 pounds. 

These negotiations are all on a friendly, reasonable basis. It looked reason- 
able to me that he ought to have more, as our members did, of that quantity. 

Q. Just to clarify, amended to 5.58 of what? 

A. 5.58 percent of what our actual or total requirements were, that i is what 
the market requires us to ship to it. 

In 1939 it was renewed for the year 1940 by letter and for the year 1941—— 

Q. You referring to 229? 

A. Yes. Although it does not appear here, I think there was a letter renewal 
for 1942. The contractors carried on without any renewals and it is still in 
force and effect, I do not know what you would call it, I suppose by common 
understanding without anything binding on either party, but it continues to 
operate. 

Q. What is the essential difference, if any, between the arrangements here 
entered into with Continental and those entered into with the stockholder 
members? 

A. It requires no investment on the part of Continental. The member con- 
tracts are binding for a long term and these letter agreements bind both parties 
only for a year. Now, there may be some other differences. 

Q. So far as the control over his export activities is concerned, it is identical, 
you say, with the members, the stockholder members? 

A. It has been, yes. I think the word “exclusively” is used in the language 
just as it is in the member contracts. . 

Q. How did you speak, or how did you act so that you were able to say that 
Mr. Wishnick left the meeting with a clear impression that Carbexport would 
exercise the right to cancel without limitation, and so forth? 

A. I said to you a moment ago I made two statements, one of them was that 
the mutuality of this was agreed to, the right to cancel either way. 

Q. That appears on the face of it? 

A. Yes, and that it was more than likely that if Mr. Wishnick chose to increase 
his capacity and come back for an additional quota, that we should prefer to 
have him sell his own carbon black, have the Continental Carbon Sell its own 
black, 

Q. In other words, you told him Carbexport would cancel? 

A. I do not recall anybody saying that, now, Mr. Wishnick, if you do so 
and so, we will do so and so. It probably had that effect. 


Mr. Kayser in his testimony concerning Continental’s production 
referred to N. G. P. A. production statistics contained in the record 
as exhibits 124 to 141. The statistics for the years 1938, 1939, and 
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1940 disclose Continental’s carbon black production at 29,551,590, 
32,116,798, and 32,476,625 pounds respectively (exhibit 128-30). 

At the June 6, 1946, hearing, Mr. Kayser produced the telegram 
received from Mr. Wishnick on February 9, 1936 (exhibit 589), and 
testified further : ° 


The point I tried to emphasize and which I failed to make clear as I wished 
in my statements between line 12 of page 832 and line 15 of page 335 was that the 
right to cancel the Continental contract on 60 days notice for any reason what- 
ever was a mutual right and that the exercise of that right by Carbexport would 
in no way interfere with the freedom of any nonmember interest of Mr. Wish- 
nick to sell all the carbon black it was producing or might produce at any time 
in the export market or anywhere else. The exercise of the right by Carbex- 
port would simply mean that Carbexport preferred to have Wishnick sell his 
nonmember black in export himself, independently of Carbexport, a procedure 
which would not handicap such interests at all. 

The last extension of the contract between Continental Carbon and Carb- 
export was for the year 1943. Since that time the terms thereof have gov- 
erned the relationship of the two companies by tacit consent except that it has 
been mutually understood that cancellation can be invoked by either party 
without prior notice. 


The committee to deal with Mr. Wishnick referred to by Mr. Kay- 
ser, was appointed at the directors’ meeting of the association held 
on July 7, 1939 (exhibit 105 A—B), but not designated by name. Mr. 
Carr, association secretary, who was not present at the meeting, testi- 
fied as follows: * : 


Q. Again going to the authenticity and accuracy of the minutes. 

You will find in there, nevertheless, and I wish you would refresh your recol- 
lection, that it was at that time that the Continental contract was discussed. 
Just read those minutes carefully. Z 

A, “The president reviewed the relations between the Corporation and Con- 
tinental Carbon Co. and recommended the present contract with the company 
be extended to the year 1940. _Mr. Wishnick withdrew during the ensuing dis- 
cussion and returned to vote on the following motion adopted : 

“ ‘Resolved, That the president be and is hereby instructed to appoint a com- 
mittee empowered to negotiate and conclude a sales agreement with Continental 
Carbon Co. covering the year 1940.’ ”’ 

Q. Is there any record there that you see about your having been made again 
a committeeman to negotiate that contract? 

A. There is nothing in the minutes of the meeting to that effect. 

Q. Nevertheless, looking at exhibit 225, such was the fact, is that not so? 

A. Yes, this memorandum states that Mr. Cabot and Mr. Huber and I were 
appointed a committee of three. 

Q. Who was the sender of that memorandum, who was the author? 

A. Norman Lee Smith. 


Q. Who is he? 
A. He is an officer of Binney & Smith Co. 

* * * * * * * 
271, 1719. 
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Q. Did you undertake the duties of a committeeman, as pointed out there? 

A. I have no recollection whatever of doing anything about the matter. At 
this time I was away on my vacation. That explains my absence from the 
meeting. 

‘Mr. Huber, who is referred to in exhibit 225 as a member of the com- 
mittee, testified on this particular and also with respect to exhibit 193 
A-~T (the subject of sec. [V—C-3 above), as follows: 


Q. That is an interoffice memorandum in the Columbian Carbon Co. addressed 
to Mr. Carr-informing him of his appointment. Your appointment does not 
appear in the minutes but it appears there on 225. 

A. Wxhibit 225 states that Mr. Carr, Mr. Cabot, and I were appointed a com- 
mittee of three to negotiate a new sales contract with Continental Carbon Co. I 
neither remember the appointment to the committee, nor did I ever help to 
negotiate a new contract with the Continental Carbon Co. 

Q. That is fairly definite, but let me make it a little more definite, after 
directing your attention to exhibit 227, a letter addressed from Mr. Kayser to 
Mr. Nelson. 

Do you know to whom Mr. Kayser refers in 227, as the committee? 

A. No. 

Q. Didn’t include you? 

A. It did not include me, to my best knowledge. 

Q. I now want to direct your attention to exhibit 193 A to R, which is a memo- 
randum from Mr. Kayser, one that he wrote after returning from a trip to 
Hurope, in which he makes an analysis of the problems confronting carbon 
export. 

Do you want me to read it all? 

Do you know what it is about? 

Generally, it seems to be a report on his trip, with recommendations. 

Were you one of the recipients of that memorandum? 

I don’t remember receiving the memorandum. It is very probable that we 
di 
Did you attend the meeting for which exhibit 193 S is the agenda? 

I very probably did. The minutes will show whether I was at the meeting. 
Do you remember if there was any discussion held concerning that memo- 
randum and its recommendations at the meeting subsequent to its being sent to 
the directors? 

A. I believe there was, and I believe that Mr. Carr stated that this was beyond 
the scope of the association. 

Q. You have any independent recollection of that, Mr. Huber? 

A. No. I remember comparatively little from 1935. 

Q. What aided your recollection then that there was such a discussion? 

Mr. Beer. You mean what refreshed his collection. 

Mr. Layron. If you prefer. 


epoPpoPpop 


By Mr. Layton: 


Q. That Mr. Carr made the statement that you believed he made? 

A. We have generally reviewed the minutes of Carbexport since this hearing 
has been inaugurated. 

Q. And having made that review, it is based on the discussions you had with 
other people, is that correct? 

A. Yes. 
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Contained in the record is exhibit 682 A-H, being a mimeographed 
copy of minutes of a directors’ meeting of the association held May 
29, 1946, from which the following is set forth: : 


The president stated that Imperial Oil & Gas Products Co. had expressed its 
readiness to accept a sales agreement quota of 1 percent and to subscribe to 
82 shares of the capital stock of the corporation at said price of $66.6624 
per share. 

The President stated that Continental Carbon Company had expressed its 
readiness to accept a sales agreement quota of 7.190 percent and to subscribe to 
589 shares of the capital stock of the Corporation at a price per share, to wit, 
$66.6624, equal to the present cost per share of said stock to the existing stock- 
holders of the Corporation. He pointed out that allocation of any quota per- 
centage to a new stockholder of the Corporation would mean that all existing 
stockholders would be under the necessity of accepting a reduction in their 
present respective quotas. 

Thereupon, upon motion duly made, seconded and carried, the following reso- 
lutions were unanimously adopted: 

Resolved, That the President of the Corporation be and hereby is authorized 
and empowered, for it and on its behalf and under its corporate seal attested by 
its secretary, to enter into agreements with all existing stockholders of the Cor- 
poration amending their respective Sales Agreements, as heretofore amended, 
with the Corporation so that the respective export quotas now provided in such 
Sales Agreements, as so amended, shall be respectively as follows; effective on 
and from and after April 1, 1946: 


New quota 

Stockholder : (Percent) 
CGOCELE YAEL CABO ty, pm Ce Se es ih  SE AS a. Ses oe ee 20. 657 
Gommmbiam Carports ©@2 Be pa eS ee ee 27. 618 

eh fosved col B CTT VS C0 6 ¢ aa cp a areal lh Soe et oe ee ee 9. 870 
CNaricg Hee OMESOTt a OOo ae ee ne ene eee ee eee 2. 883 
Panhandle Carbon «Ge, Ftickhie7) oot Seis se ess ae 2.137 
Wibod Oa rWOTE CG Orn NC oe ee a ee 28. 645 


The association’s report to the Commission filed on January 6, 
1947, discloses among members as of January 1, 1947, Continental 
Carbon Co., 295 Madison Avenue, New York, N. Y., 589 shares of 
stock, and represented by Mr. R. I. Wishnick on the board of directors ; 
and Imperial Oil & Gas Products Co., 330 Grant Street, Pittsburgh, 
Pa., 82 shares of stock, and represented on the board by Mr. Paul 
A. Hartman. At the concluding h€aring, held August 20, 1946, the 
association’s new president, Mr. H. L. Titus, testified on the foregoing 
new memberships, as follows: ** 

Q. How were their quotas arrived at, Mr. Titus? 

A. The figure of 7.19 percent 

Q. For Continental? 

A. Continental; was arrived at, as I understand it, by negotiation between the 
former president of Carbexport and Continental Carbon Co.; at least, I found 
that figure generally agreed upon, when I became president. 
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The figure of 1 percent which has been agreed upon for Imperial was arrived 
at by negotiation between myself and the executives of Imperial. 
Q. How did you fix upon that 1 percent? 
* * * * * * % 
The Witness. After considerable discussion with the executives of the Im- 
perial Oil & Gas Products Co., they believed that a 1 percent quota would be fair 
and reasonable for them, and Carbon Black Export, Inc., agreed. i 


By Mr. Layton: 

Q. Could you tell me what factors were considered, what considerations guided 
you, or what considerations were mentioned? 

A. Well, the only considerations that were mentioned were the long-standing 
friendly relationship between Imperial and Carbon Black Export; the number 
of years that Imperial had been in the carbon black business; the important 
position which they had at one time in the export market, several years prior to 
the war; the important position which they expected to assume in the years to 
come, in the carbon black indusry. 

Q. Was production considered ? 

A. Well, you are asking me, did Carbon Black Export consider production? 

Q. Yes. , 

A. Iam sure that the various directors did; I know that I did. 

I do not know Imperial’s production, but I believe it to be somewhat less than 
1 percent of the total production of the carbon black industry. 

If you are asking me whether it was considered by the Imperial company, I 
ean say that it was mentioned by them, several times. 


6. Invitation of June 6,:1940 


The board of directors in a meeting held June 5, 1940, again con- 
sidered the question of outsiders, as evidenced by the following 
quotation from the minutes thereof (exhibit 108) : 


By motion duly made, seconded, and carried, the president was authorized 
to negotiate with Crescent Carbon Company, Crown Carbon Company, and 
Continental Carbon with a view to an arrangement under which each of the said 
companies shall become stockholders of Carbon Black Export, Inc., with obliga- 
tions as to quota, etc., such that he can recommend their acceptance by this 
corporation. 


The record contains no evidence of negotiations pursuant to this ° 
authorization other than those, with Continental, above recorded. 
The record, however, contains additional testimony on the question of 
outsiders. Mr. Kayser, at the June 7, 1946, hearing, testified as 
follows: © 


A, * * * There were times when shipping space was scarce that buyers to 
whom sellers were to make shipments would go out and engage the space on a 
boat available for carbon black for themselves, 

Carbexport was in the position to say meaning—intending thereby to see to 
it that their own individual shipment got to destination regardless of what might 
happen to either carbon black shipments. 
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On occasions of that kind, we took the position that it was our function to 
engage the space because we were selling ¢. i. f. and that if we accept the proposi- 
tion of the buyer that what we were shipping him should fill the space that he 
had engaged we would be doing an injury to everyone also who may have cargoes 
intended for that same general destination and thus we were able to see to it 
that all buyers got a proportionate share of the space that was available for 
carbon black. 

Q. What about seeing to it that the nonmembers had a proportionate share of 
the space. Did you see about that, too? 

A. Well, I have an illustration already in the record where on an occasion 
when space was available and where we thought that we had a stronger relation- 
ship with the buyer than they, we offered to take-care of them proportionately. 

Q. How many times did that occur? 

A. I can’t state because I didn’t handle the shipment myself except in this 
particular instance where it was acute. But I can’t recall a time when we did 
not undertake to limit the space available if space were short. 

I mean if there wasn’t room for anything, to a proportionate share of the out- 
Siders shipments. That was a matter of policy, that is what I am trying to say, 
and the direction would have gone to our shipping department and then to for- 
warders if they had anything to do with the engaging of any particular space. 

We not only are not interested in excluding outsiders but it is our definite policy 
not to do so wherever they need space and have difficulty. ; 

Q. When was that policy developed, Mr. Kayser? 

A. I can’t make a categorical statement but from the very beginning of my 
management of Carbexport that was my policy and I didn’t discuss it with direc- 
tors. That is the way I operated Carbexport. 


Mr. Thomas D. Cabot, at the January 23, 1946, hearing testified as 
follows: * 


I see no fundamental difference between the admission of new stockholder 
members with a quota and contracting with a nonmember who is given a Similar 
quota with similar limitations except that the latter arrangement does not 
require the producer to put up the funds necessary to become a stockholder, 
which in some cases has been a deterrent from accepting our invitation to join 
the association. 

* * * * * * * 

Q. Again I am going to ask as a matter of opinion from you: Do you believe 
that any harm results to the domestic economy by the purchase of supplies from 
nonmembers by the Export association? 

A. No. I should think it would help. the domestic economy. 

Q. You do not believe, however, that outsiders should be forced into an export 
association, do you? 

A. No. I do not see how that could be except by legislation. 

* * * * * * * 

Q. How would you support the statement that “Unquestionably nonmember 
producers have benefited the most?” How does that work out? 

A. The nonmember producer is not limited in the amount of the black which 
he exports by any quota, and if Carbon Black Export, Inc., maintains a 
foreign price which is somewhat higher in net return to the producer than 
the domestic price, then the nonmember producer benefits by, to use a common 
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expression, standing under the umbrella. He can sell in the foreign market at 
a price below Carbon Black Export, but at a higher market price than he would - 
get from selling in the domestic market, and there is no quota limitation to the 
amount that he sells in the foreign market and, therefore, he may sell up to 
his whole production in the foreign market and may thus perhaps sell his whole 
production at a higher net price than other member producers receive, and the 
member producers ordinarily cannot sell their whole production. 

Q. You are familiar, are you not, with the efforts of Carbon Black Export 
to induce nonmembers’ adherence to Carbon Black Export’s prices, say with 
reference to Mr. Herkness, before he became a member? 

A. I do not believe Carbon Black Export, Inc., had any means by which 
it could induce nonmembers to adhere to Carbon Black Export, Inc.’s prices. 

I think Carbon Black Export, Inc., did make a practice of informing non- 
members as to the prices at which it sold. 

* * %* * * * * 


Q. In this problem of nonmembers going along with the association, one 
of our problems is how to handle that. I am merely asking you as a practical 
matter if they are in substantially the same relation and whether or not you 
as a member do not believe they should be reported as members, as a practical 
-matter, not as a legal matter? 

A. That would be telling a lie to report as a member a man who is not a 
member. I do not see why I should say they should be reported as members 
when they are not members. Mr. Beer is quite right. I have not familiarized 
myself with all of the rules of the Federal Trade Commission. 

Q. I just’ wanted to get your reaction to it. Although you say they are 
substantially the same as members, still they are not members? 

A. They are not members. 

Q. So that if your advice were asked as a member of Carbon Black Export, 
as to whether they should be reported as members, you would express yourself 
in saying that you did not think they should be reported? 

A. I should say they should not be reported as members, but if somebody 
were to ask a question in such form that it was quite evident that they wanted 
to know all who stood in the position of members and had any of the privileges 
of members I would then say that we should tell the whole story with respect 
to those people. 


D. Price Dealings With Nonstockholder Manufacturers 


The seventh specification in the bill of particulars reads as follows: 


7. Contracts with American exporters who are manufacturers of carbon black 
but are not stockholders of Carbexport, which restrict the volume of their export 
sales of carbon black and which fix the minimum price and most favorable 
terms and conditions of such sales. 


Evidence was introduced in support thereof in connection with 
three nonmember producers. 


1. Crescent correspondence 


Exhibits 257 A-B to 267 and 592 to 603 in the record consist of 
27 photostatic copies of correspondence with, or relating to, the 
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Crescent Carbon Co., Point Pleasant, W. Va., and its distributor, 
Canada Carbon Black Co., Ltd., Toronto, Canada. Mr. F. W. In- 
graham handled corespondence for the former and Mr. A. C. Ransom 
for the latter. Only three of the exhibits are from the nonmember, 
two from Crescent (exhibits 592 and 600) and one from Canada, (ex- 
hibit 259). Most of the remainder, particularly exhibits 260 A-B 
to 262, and 592 to 603 relate to transmittal of information on prices, 
terms, packaging, and ocean freight rates. Pertinent to the inquiry, 
the following are here set out: 

Exhibit 258, letter dated February 15, 1934, Mr. Kayser to Mr. 
Nelson, reading as follows: 


I acknowledge your request dated February 18th, that copy of our export price 
schedules be sent to Crescent Carbon Company. This request is in line with 
my own thought. Reports of the under-selling of our price by a large margin by 
both Crescent and Imperial have convinced me that the better course for Carbon 
Black Export, Inc. to pursue is to advise these people of what we are doing. 

As soon as the schedules are mimeographed I shall also send Mr. Hartman a 
copy. 


Exhibit 259, letter dated March 14, 19384, Mr. A. C. Ransom to Mr. 
Kayser: 


I thank you very much for your favor of the 9th, inst., enclosing complete list 
of price schedules on Carbon Black and while we will follow these along very 
closely you understand that practically 60% of our output is taken up among our 
associates and, therefore, the amount of Black we have for export is a very small 
item, and the writer has no desire to build any larger Carbon Black business once 
he can dispose of the product we have for the Crescent Carbon Company, beyond 
this his ambitions cease. 


Exhibit 265 A, letter dated March 29, 1935, from Mr. Kayser to Mr. 
Nelson, in which the second paragraph reads as follows: 


I was in Toronto again last Monday. The idea of selling us black until the 
end of 1936 and withdrawing from the export market during that period did not 
appeal to Mr. Ransom at all. However, I have a very strong feeling that the 
idea of joining the export corporation as a full-fledged member with a quota of 
say 244% has his strong sympathy. Mr. Ingraham and the other directors of 
Crescent were due to be present in Toronto yesterday for a meeting, and this 
idea was to be thoroughly discussed. I hope shortly to hear from either Mr. 
Ransom or Mr. Ingraham about the subject of their joining us, and will be 
disappointed in my own judgment if considerable progress in that direction did 
not result from yesterday’s meeting. I sincerely believe that Mr. Ingraham is 
entirely in favor of Crescent taking a membership. 


Exhibit 267, letter dated May 22, 1940, from Mr. Kayser to Mr. 


. Ingraham, transmitting information about. the association’s net return 


from the sale of carbon black, the second paragraph reading as follows: 


This kind of statement will make it possible for you to compare your net 
return over the same period of time with that of Carbexport’s members. The 
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following figures are per pound and represent the average for all packings and 
qualities handled by Carbexport: 


TOR Te Fete me eee OS Aen ee $0.0507 
5 CI abseil 2 le abana ABE tl, Bork ola aly ct Be bed a 0494 
5 pr ern cle Lhe te net pnb BS 0487 
Pos ee eee CIO IEE ERIS PHN IEE) oes 0410 
Gy oak taeda ly ca a A Ort YM RSA) Spe NES CA La e EsE hae LEO 43 0409 


Exhibit 262, dated May 21, 1934, Carbon Black Export to Canada, 
is a letter of ER of price information, typical of the remaining 
exhibits, and reads as follows: 


Exact copies of resale Price Schedules, as issued by Mr. Kayser, and referred 

to in our letter of May 19th, are enclosed as follows: 

1. Germany. 

2. Holland. 

8. Poland, Lithuania, Latvia, Estonia, Roumania, Bulgaria, Turkey, Greece, 

Albania, Jugoslavia. 

4, Czechoslovakia, Austria, Hungary, and Switzerland. 

5. Belgium. 

6. Norway, Sweden, Finland, and Denmark. 
In the meantime, our action on May 18th reduced to 30 days the terms of 45 days 
stated in the first four (4) Schedules listed above. 

Since there are now in each of the newly established resale Price Schedules, 
listed above, wide margins between shipments over 50 cases to one customer and 
shipments under 50 cases, the following rule has been added to all such Schedules: 

“Tf shipments of 50 cases or more are made to merchants or nonconsumers of 
earbon black, the prices made shall be on the basis of less than 50 case lots.” 

This rule is made to prevent merchants and nonconsumers from competing 
under more favorable conditions than the agents in the respective markets are 
able to employ. 


Mr. Ingraham’s letters to the association read as follows: Exhibit 
592, dated May 23, 1984: 


If you have not already done so, we request that you please forward a copy 
of the price schedule mailed us on May 21st to the Canada Carbon Black Com- 
pany at 82-90 Peter Street, Toronto 2, Ontario, Canada, addressed to the atten- 
tion of Mr. A. C. Ransom, President. 

The Canada Carbon Black Company are our sales agents, and in the future 
we would appreciate your sending copies of price schedules to them as well as 
to this office. 

With our thanks for your cooperation in this matter, we are, * * * 


Exhibit 600, dated December 8, 1937: 


Just prior to receipt of your wire with reference to ocean rates, we received 
a wire from our agents at New Orleans advising us that conference worked 
out a rate of 19¢ to Continental points, and 21¢ to the United Kingdom, to be 
effective from January through June 19388. 

We appreciate your courtesy in advising us that rates are not yet agreed 
upon, and we request that you please advise us the outcome of the negotiation. 
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The Crescent Carbon Co. did not take membership in the association 
but was, on April 1, 1944, purchased by United aon Co., as appears 
from Mr. Oscar Nelsowt s testimony : * 


The background of these letters lies in the fact that Crescent Carbon Co., and 
miore especially, Canada Carbon Co., its export agent, had been at all times 
active in the export market, selling Crescent’s product there under Carbexport’s 
prices. It was my own desire and I believe of all concerned to secure Crescent 
as a member of Carbexport or make a purchase contract with it whereby Carbex- 
port’s (M. S. p. 7) prices would be maintained in the export market. 

It so happened that Messrs. Ingraham and Weissenburger, principal officers 
and stockholders of Crescent, reside at Point Pleasant, W. Va., which is about 60 
miles from Charleston. I have had a long and very pleasant business relation- 
ship with both of these gentlemen and have done a lot of business with another 
company which they operated under the name of Marietta Manufacturing Co. 
It was natural that efforts to bring Crescent into the Carbexport fold should 
be made through me. It was for that reason that correspondence on this subject 
has largely been between me and Mr. Kayser. I believe that if anyone could 
have brought this about, probably I could have done so. 

After Carbexport was organized and we were functioning, we of course knew 
there were a number of people outside the association that were selling their 
black for less and obtaining orders that we could not obtain at the price we 
sought to sell it. On the other hand, if a small company such as Crescent felt 
that it would be to its advantage to become a member, we would welcome that 
membership. I knew these gentlemen who were operating the company. Not 
only did they operate a carbon black company, but they were also operating 
a company which furnished supplies to the carbon black industry generally, with 
which we also had a very friendly relationship. 

About January 1, 1944, or possibly a little earlier, I was approached by Mr. 
Harold Woods of Monroe, La., who was a stockholder in Crescent Carbon Co., 
and asked to consider the purchase of its property, which at that time was more 
or less in ruins as the result of a fire and deterioration from sulphur corrosion. 
As a result of Mr. Wood’s intervention, the officers of Crescent Carbon Co. 
visited me at my country home where we agreed upon terms. The purchase was 
consummated about April 1, 1944. The rehabilitation of the plant was completed 


in August 1944, 
Mr. Kayser testified as follows: 


A. The only comment I have to make at this time is that the correspondence 
indicates that the relationship between Carbexport and Crescent Carbon Co. 
and its distributor, Canada Carbon Co., were very pleasant and agreeable. We 
supplied them with information about our activities for which they appeared 
to be very grateful. 

Q. ‘Did: you enter into an agreement with them whereby they would maintain 
your prices and conditions of sale? 

A. No, we did not. 

Q. Did you make any effort to do so? 

A. Yes, on numerous occasions we attempted to make an agreement or to 
bring Crescent Carbon Co. into membership of the Carbexport and to make 


Canada Carbon a distributor. 
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Q. Is Crescent Carbon Co. still outside of the Carbexport? 
Ad No; it is not. To my knowledge it has in the last several months been 
bought or there has been a merger with United Carbon Co. 


2. Imperial Correspondence 


Photostatic copies of 20 letters dating from September 8, 1937, to 
November 7, 1940, between the association and the Imperial Oil & 
Gas Products Co. of Pittsburgh, Pa., or relating to them, are con- 
tained in the record as exhibits 268 A—B to 283. Excepting for the 
last three (exhibits 281 A—B, 283 quoted below) the correspondence 
concerns prices and terms of export carbon black. Pertinent quota- 
tions follow: 

Exhibit 268 A, dated September 8, 1937, Imperial to association: 


From one of our agents in Poland we have information that the members of 
the Carbon Black Export, Inc., are underquoting us on the ordinary grades of 
Black. We do not. understand how they can underquote us unless they are 
splitting their commission with the buyer. 

We would be pleased to know if the Carbon Black Export, Inc., has increased 
the rate of commission to agents. 


Exhibit 268 B, dated September 9, 1937, association’s reply to 
foregoing: 


Neither our price to Poland nor the rate of commission paid agents there has 
changed from what you last understood them to be. It seems unlikely to me 
that your agent is correctly informed when he charges ours with selling at less 
than our schedule. My belief is not based on any unshakable confidence in 
the virtue of our agents but on the knowledge that margins of profit in our com- 
mission are so low in Poland that no agent can afford to give away anything. 
Further, unless all of them were cutting exactly the same amount so as to 
equalize the effect we should have had complaints within our own organization 
about our own members. This has not occurred. 

How much simpler the whole situation would be for you if you were in our 
group instead of outside. You would not have to be bothered with these com- 
plaints for you would consider them unimportant. 


Exhibit 271 A, dated July 28, 1938, association to Imperial: 


We have recently seen an invoice rendered by Mr. V. G. Martins, your agent in 
Sao Paulo, to a customer in Brazil on basis of $5.95 per 100 pounds, no charge 
for consul fees. 

The quantity involved in the above transaction, under our schedule, would 
call for a price of $6.40 per 100 pounds, plus consul fees. 

Price reductions of this kind tending to increase the difficulty of maintaining 
the present differential between the export and domestic price in which we are 
both equally interested, we wonder if price cutting to this extent, or any price 
cutting at all is necessary to obtain business. 


Exhibit 271 B, dated August 4, 1938, Imperial’s reply to foregoing : 


In answer to your letter of July 28 with regard to sales of Carbon Black 
made by Mr. V. G. Martins, we might mention that Mr. Martins is a new agent of 
ours and that shipments made so far have been principally for trial purposes. 
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We believe that the low price charged by Mr. Martins can be accounted for by 
the fact that he was not thoroughly familiar with our price lists, particularly 
where it refers to prices for small lots. 

Our prices for Brazil are practically the same as Carbon Black Export’s and 
we feel sure that such sales as the one you refer to will not be made in the future. 


Exhibit 272, dated September 15, 1938, Imperial to association: 


We have information from three sources that the agents of Carbon Black 
Iixp rt in Brazil and Argentina are absorbing consular fees and not charging 
these to the customer. 

Information has been received from Argentina that certain competition is 
allowing 5 percent to one of our customers in order to help make up for the 
exchange loss encountered by the necessity for purchasing exchange at the free 
market rate, the premium for which we understand is now approximately 2114 
percent. 

These matters are being called to your attention in a friendly way and we 
would like to have word from you, if we may, as to whether or not you are 
aware of these allowances. 


Exhibit 273 A, dated November 2, 1938, Cabot company to 
association : 


I am enclosing a copy of a letter just received from Mr. Reinaldo Graupner 
dated October 17 which indicates that price cutting by Imperial Oil & Gas 
Products in Brazil continues to threaten that market seriously. 

I know there is not much you can do but I thought you would be interested in 
having this letter since your earlier conversations with Imperial seemed to 
result in an implied ’agreement on the part of Imperial to attempt to stabilize 
prices and conditions there. 


Exhibit 274, dated November 7, 1938, association’s reply to the 
foregoing: 

Thank you for passing on to us with your letter of November 2 a copy of com- 
munication to you from your agent in Brazil dated October 17. As you point 
out, there isn’t much we can do about the complaint registered other than to 


recall to Imperial previous undertakings to slow down the pace of their rep- 
resentative. We are doing that. 


Exhibit 276, dated November 5, 1938, association to Imperial: 


One of our agents in Brazil complains that your agent there is doing a job of 
price cutting right and left that is extremely disturbing. It is a relatively small 
market where any reduction below our prices is particularly noticeable and 
disturbing. We realize that it is not your policy to maintain our prices any- 
where, but we would appreciate whatever you can do to hold your agent in 
Brazil down to a moderate tempo with respect of prices. 


Exhibit 277 A, dated November 9, 1938, Imperial’s reply to the 
foregoing, after stating that “our sales in this market are made at 
prices-very close to yours,” concludes: 


We feel that our price policy in the export trade at the present time is very 
little different from yours and that we have given you little, if any, trouble 
recently in the foreign markets. It is our intention ‘to cooperate with you as 
well as possible on all export business, and as regards the subject of this letter 
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we might mention that, if any price cutting is to be done, it is not our desire to 
do it in Brazil. ; 

It is difficult for us to determine what business you are referring to in your 
complaint regarding our prices in Brazil and we can therefore hardly explain 
the situation to you any better than we have above. If you are able to give us 
more definite information with regard to the alleged price cutting, together 
with names of customers, perhaps something could be done to rectify any vio- 
lations of our price policy by our agent in Brazil. 


Exhibit 278, dated November 17, 1938, association to Imperial: 


My very best thanks for your letter of November 9, in reply to mine of the 5th, 
which covered so completely your selling policy with the Brazilian market. 

Please don’t understand from my comments that I am being critical of the 
fact that you find it desirable to underquote us. Nor do I, when writing you, 
mean for a moment to imply that you have ever agreed to quote our prices, terms. 
and conditions. I have always felt that you accept at face value my assurance 
that Carbexport has no desire to interfere with your market position anywhere, 
just as I have always accepted your assurance, repeated in your letter of 
November 9, that it is your intention to cooperate with us as well as possible 
on all export business. All my letter of November 5 wished to do was to suggest 
that you check into the activities of your Brazilian agent and see to it that 
he doesn’t jeopardize the price structure by offering more than is necessary to 
get a reasonable share of the business. 


Exhibit 281 A, dated February 13, 1940, association to Imperial, 
after detailing certain ships and their sailing dates: 


At this writing the allotments arranged for you are S. S. Orion 150 tons. and 
S. 8S. Georgis Kyriakides 30 tons. 

We wish to emphasize that shipping programs should not be definitely laid 
out in the expectation either that the sailings will take place as announced or 
that the space notified will actually be available. Our experience has been that 
no ship can be counted on until it is in port. Furthermore space definitely 
promised can be and is frequently withdrawn in favor of some other commodity. 

We pass this information on to you as prelude to a suggestion with respect 

_of the allocation of shipments in which we have been cooperating, as well as 
to keep you informed. The suggestion is that you now notify us of the quantities 
you desire to ship in this month (February) with the names of the consignees; 
furthermore that hereafter you send on to us similar information early in 
each subsequent month. We are very anxious to handle this shipping business 

-so that you shall always have proportionate access to the same facilities as. 
we and that you shall always have your share of allotments at times no less . 
favorable than our assignments secure. Without knowing definitely in advance 
what you want and need to move we will find it difficult to take care of you 
properly in the constant juggling of lots and orders which the schedule and 
space revisions necessitate. 


Exhibit 282, dated February 15, 1940, Imperial’s acknowledgment 
of the foregoing: 


We have your letter of February 13 and wish to thank you for the information 
given us with regard to the French situation and the schedule of steamships 
for France to go forward within the near future. - ; 

We have made particular note of your comments in the latter part of your 
letter, and at this time can confirm that we do have special confidence in your 
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fairness, and we know you would not undertake such a program with regard 
to arrangements for shipments to France unless you felt that it would be of 
equal benefit to all parties concerned. We therefore have no hesitancy in 
reporting to you the quantities we expect to ship to France in the near future. 


Exhibit 283, photostat of telegram dated November 7, 1940, Imperial 
to C. E. Kayser: 


WE HAVE BEEN EXPECTING TO HEAR FROM YOU REGARDING CON- 
TRACT WITH CARBEXPORT ON YEAR TO YEAR BASIS. OUR QUOTA 
BASED UPON FIGURES YOU GIVE US OF TOTAL EXPORTS FOR FIVE 
CALENDAR YEARS ENDING DECEMBER 31, 1939, IS 4.14 EXCLUDING 
HIGH GRADES FROM TOTALS. 


Upon the introduction of exhibits 268 A—B to 283 at the February 8, 
1945, hearing, Mr. Kayser testified as follows: ® 


Q. The exhibits just received in evidence I hand to you, Mr. Kayser. Mr. 
Kayser, the Imperial company is another one of the so-called outsiders that 
you referred to in your memorandum that you wrote after you got back from 
Europe, in evidence as exhibits 193—A to R? 

A. Yes. 

Q. Did you answer that? 

A. Yes. : 

Q. Did you have an agreement or an understanding with Imperial company 
that they should adhere to the Carbon Export prices in terms of sale and their 
export business? 

A. We did not. 

Q. Of no kind? 

A. Of no kind. 

Q. Iam ealling your attention, Mr. Kayser, especially to exhibit 2838, and I ask 
you if the Imperial company has become a member of Carbon Export? 

A. No; it has not. We have negotiated with them a number of times, but up £9 
this time they have not become a member. 

Q. What was your arrangement, if any, with Imperial in connection with secur- 
ing shipping space for them? 

A. When the war broke out we had difficulty in getting space, anybody shipping 
anything, and we being the largest shipper in export of carbon black, the French 
shipping control offered us space more frequently than we thought they might 
offer to Imperial and we undertook to protect them in securing their share of the 
space if they would let us know ‘what space they needed in time to make such 
arrangements. 

Q. Did you operate on behalf of any other outsider in such way? 

A. My belief is that we made the same offer to everyone, to let them get the 
advantage of our better position to deal—because of the quantities of goods we 
had—with shipping companies. They were more or less controlled by their own 
War Shipping Administration. 

* * * 

We conscientiously attempted to help all of the outsiders to make all they could 
out of the business, make it unnecessary for them to cut each other’s throats Oe 
to go too far under our prices by giving them our schedules resularly and dis- 
cussing mutual irritations, with the idea of ironing them out to their advantage. 


* * * Eo 


59 T. 348; 352. 


1334 FEDERAL TRADE COMMISSION DECISIONS 


By Mr. LAytTon: 


Q. Attempting to work as closely with them as you could, is that correct? 
A. That is right. 


At the June 6, 1946, hearing, Mr. Kayser testified as follows: ® 


I want to emphasize here that all of the exhibits already in the record from 
No. 258 to and including 283, and the 12 additional exhibits 592-603, demon- 
strate that Carbexport policy has consistently been friendly and as cooperative 
as legitimately possible. 

One such legitimate of means of cooperation has been to keep nonmembers 
posted on all negotiations with steamship conferences. Another has been to post 
them on such measures as Carbexport took to protect its export business against 
the extraordinary risks lurking in all export business because of war scares, of 
exchange, currency, import and other controls which foreign governments 
established as hurdles to normal transactions as far back as 1934. 

Information which was common knowledge, because available to all foreign 
buyers of carbon black, was freely distributed to our competitors in the interest 
of accuracy. Price schedules, conditions of sale and terms of sale fell in that 
category of information. 

With our large background of experience with the demoralization buyers abroad 
could create among American exporters and with our extensive facilities for 
analyzing the conditions abroad which could be used to advantage for a renewed 
demoralization we felt that the information we could supply for their use to 
protect themselves would bring to their attention the advantages and benefits 
they would automatically enjoy if they became members of Carbexport. 


3. Keystone contract 


On April 17, 1936, Keystone Carbon Co., a Louisiana corporation, 
entered into a contract (in the record as exhibit 284 A-N) with the 
association for a term running from January 1, 1937, to December 31, 


1945, for the sale of 314 million pounds of carbon black annually. 
The relevant terms are: 


Paragraph Turrp requires that— 


the Producer shall not directly or indirectly sell or deliver any export carbon 
black except to the Corporation as hereinafter provided. The Producer further 
agrees throughout the term of this agreement to use reasonable care that exports 
made by the Producer to Canada or Mexico are intended for use and consumption 
in those countries and shall not be diverted to other foreign countries, and also 
that carbon black sold by the Producer in the United States shall be exported 
only through the Corporation. 

FirTH, The price hereunder shall be f. a. s. Gulf Ports and the price for each 
month’s shipments shall be the same as the price f. a. s. Gulf Ports at which the 
‘Corporation shall settle with producers who are Stockholders of the Corporation 
for export carbon black of standard quality shipped during such month, subject, 
however, to the deductions provided in paragraph NINTH hereof. 

TWENTY-TuirD. The Corporation hereby grants to the Producer the option 
exercisable as hereinafter provided, to enter into a “Sales Agreement” with the 
Corporation, substantially identical in form with the sales agreements now 
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existing between the Corporation and its Stockholders, which sales agreement 
shall provide for a contract quota of three (3) percent, effective from January 
1, 1937, or from such earlier date as the Producer shall have performed or dis- 


charged its export commitments to other parties so as to enable Producer there- 


after to make all sales of export carbon black through the Corporation, and 
continuing to the thirty-first day of December 1945. In case the Producer shall 
exercise said option, it shall subscribe for and purchase two hundred and sixteen 
(216) shares of the capital stock of the Corporation and pay for the same in 
cash at the rate of One Hundred Dollars ($100) per share, as and when payment 
shall be demanded by the Corporation. Such.option shall be exercisable by the 
Producer at any time on or before October 1, 1936, by notice in writing to the 
Corporation of its election to exercise said option and to subscribe for said stock, 
and if not so exercised on or before said date said option shall be void. In case 
the Producer shall exercise said option, the new sales agreement executed pursu- 
ant thereto shall supersede and take the place of the present agreement, and 
the present agreement shall thereupon become void. 


The association notified one of its distributors, R. W. Greeff & Co., 
of this contract in a letter dated July 22, 1936, as follows (exhibit 285) : 


We advise you formally herewith that Chas. Eneu Johnson & Company (Herk- 
ness), producer of the brands of carbon black sold in the export markets as 
“Atlantic” and “Special X” has joined Carbexport and that we shall purchase 
all of its carbon black for export from the United States beginning October 1st, 
1936. 

Furthermore, we have made a contract with Keystone Carbon Company (AAA 
and No. 216 brands) to purchase from it beginning October Ist, 1986, all of its 
earbon black for export. Our control over this black in export will continue 
until December 31, 1945, at least. 


Exhibit 286 is a photostatic copy of letter dated December 14, 1936, 
from Columbian’s counsel to the association recording fact of that 
member’s acquisition of Keystone Carbon Co. It reads as follows: 

Will you kindly sign as president and return to me the enclosed Carbexport 
stock certificate No. 48 for 216 shares in.the name of Columbian Carbon Company 
issued on transfer of Certificate No. 46 for an equal number of shares in the name 
of Keystone Carbon Company, Inc. 


Mr. Kayser testified as follows in reference to the Keystone 
contract: * 


Q. Prior to the time that it did become a member, you entered into a contract 
with Keystone, in evidence now as exhibit 284—A to N, did you not? 

A. Yes. 

Q. What is it—if I am correct, I believe 9 years is the term of that contract, 
is it not? 

A. I will have to look and see. Yes, 9 years. 

Q. Was that a bit unusual for a term on a contract to purchase for Carbon 
Export? 

A. No. Because early in 1936 or late in 1935, I don’t remember which, the 
sales agreements binding producers and Carbon Export together, which then had 
a terminating date in 1988, were extended to December 31, 1945. 
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Q. And you looked upon them as analogous to a sales agreement with one of 
your members; is that correct? 

A. I do not know as we did as with one of the members, except that I would 
rather say it was a similar contract to that made later with Continental Carbon 
Co. That was the attitude. Except that there is an option in this contract 
we are now discussing which allows Keystone, before the contract actually went 
into effect, to choose to become a stockholder on a regular sales agreement. 

Q. And did Keystone elect under that option to become a member ? 

A. It did. 

Q. I do not know whether the -record as we now have it will show, but do 
you recall how soon after the date of this contract, April 17, 1936, it became a 
member? 

A. Hither in September or October or November of that year. 

Q. In the fall? 

A. In the fall of the year; yes. 

Q. And do you recall when it, Keystone, was acquired by Columbian? If not, 
does 286 refresh your recollection as to it, approximately? 

A. Well, before the end of the year of 1936 they became a member. 

Q. So that, to summarize, between April 17, 1986, when you entered into con- 
tract, exhibit No. 285, you entered into a contract for a period of 9 years for 
the quantity therein specified. Within a short time they had elected to become 
a member and shortly after it elected to become a member, it was acquired by 
Columbian Carbon. 

A. That is correct. 

Q. And when Keystone did become a member you entered into the uniform con- 
tract with it? 

A. Yes. 

Q. The uniform sales agreement with it, as introduced? 

A. Right. 

KE. Control of Distribution 


The fourth specification in the bill of particulars reads as follows: 


4. Contracts with the few vendees to whom it chooses to sell carbon black for 
export directly, known as “distributors,” some of whom are American exporters, 
which require and cause them not to resell to other exporters, including other’ 
American exporters, known as “agents,” unless ‘such “agents” are first listed with 
and approved by Carbexport. 

Distributors, as the first factor of distribution, are the immediate 
sales contact exercised by the association. A number of considerations 
enter into the qualifications of a distributor. Mr. Reid L. Carr testi- 
fied that from long experience at least three things were found essen- 
tial: First, financial responsibility, the association requiring adequate 
assurance of a distributor’s solvency since sales.are made to him on a 
c. 1. f. basis foreign ports located at distant points. Second, willing- 
_ hess to conform to the association’s price regulations and terms of sale 
to avoid the abuses of “rebating, price discrimination, and commis- 
sion-splitting which formerly cursed the export trade.” Third, he 
must have the technical equipment and personnel to merchandise the 
black properly and to render adequate consumer service. Illustrative 
of the facilities and type of service rendered by one association dis- 


CARBON BLACK EXPORT, INC., ET AL. 1337 


tributor, Binney & Smith Co., Mr. Carr outlined its history. It was 
organized in 1932 to succeed a 25-year-old partnership which had 
engaged in domestic and export trade in carbon black and chemicals. 
It has agents in about 45 cities in as many countries, and maintains 
offices in Paris, Copenhagen, and London, the latter known as Binney 
& Smith and Ashby, Ltd. Laboratories and technical staffs for cus- 
tomer service are maintained in New York City and London. Chem- 
ists are employed to furnish information to rubber, ink, and paint 
manufacturer users of carbon black. In addition to problems pre- 
sented by the many grades of channel black, the advent of furnace 
black posed entirely new problems in connection with its adaptability 
to synthetic rubber. Binney & Smith regularly supply customers 
with reports and publications explaining new uses and techniques, 14 
specimen copies of which are contained in the record as exhibits 381 
A-G to 394. 

He concluded his testimony as follows: 

Now unless a distributor is thoroughly conversant with these and many other 
similar technical questions, cognizant up to the minute of the progress made in 
their solution, capable of recommending the particular types of black best 
adapted for specific uses, equipped to answer consumers’ questions and furnish 
intelligent guidance in the use of the product, he is simply not in a position to 


render adequate service to his principals or to do his part in establishing and 
maintaining the foreign market for American carbon black upon a secure 


foundation. 

Mr. Thomas D. Cabot testified that export trade in carbon black 
prior to formation of the association was unprofitable principally be- 
cause of bad selling conditions. These he enumerated: The practice 
of a few large buyers acting individually and through intermediaries 
in shifting their business from supplier to supplier ; commission-sphit- 
ting and customers on the part of agents; growth of more liberal 
credit terms in a time of financial stringency; unscrupulous use of the 
right of rejection for quality reasons; and operation of black markets 
to the detriment of American exporters. His company joined the 
present association because it appeared to promise restoration of the 
export business toa profitable basis. Mr. Cabot concluded that “unless 
the association has the power to limit the channels through which its 
goods reach customers, its agents or distributors are not likely to extend 
themselves to secure markets. Their profit will be insecure because the 
association will be unable to enforce its rules. 

Mr. C. E. Kayser testified that seven large buyers in the export 
market (three of them affiliates of American rubber manufacturers) 
were able, prior to formation of the association, to cause carbon black 
exporters “to succumb easily to unreasonable demands as to prices 
and terms and to be uncommonly fearful of rumors as to their going 
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‘into carbon black production on their own.” He referred to exhibit. 
574, in the record, which is a tabulation of export carbon black de- 
liveries to the seven customers made by the association for the years 
1934 to 1939. The customers named are: Continental Gunwerke 
(Germany and Spain) ; Dunlop Rubber Co. (Australia, France, Ger- 
many, India, Japan, South Africa, and United Kingdom) ; Michelin 
Tire Co. (France, Germany, Italy, Spain, Czechoslovakia, and United 
Kingdom) ; Pirelli (Argentina, Belgium, Brazil, France, Italy, Spain, 
and United Kingdom) ; Firestone (Argentina, India, South Africa, 
Spain, Switzerland, and United Kingdom) ; Goodrich (France and 
Japan) ; and Goodyear (Argentina, Australia, Brazil, Java, Sweden, 
and United Kingdom). The tabulation includes the purchases dur- 
ing the period 1934-39 by 10 smaller unnamed customers, and dis- 
closes that the purchases of the 17 customers for the 6-year period an- 
nually accounted for the following percentages of the association’s 
exports: 64, 58, 63, 70, 67, and 63 percent. The balance of the asso- 
ciation’s exports went to a yearly average total of 4,000 small customers 
around the world. He described the mechanics of the association’s 
distribution as follows: 


(1) Manufacturers produced carbon black and supplied it upon the order 
of Carbexport for shipment abroad; 

(2) Carbexport, the exclusive agent, requisitioned the manufacturers for 
earbon black to fill the export orders it received from its contract distributors. 
It took delivery from the manufacturers at seaports where, when necessary, 
it packaged the shipments in wood cases. Through its own forwarding agents 
it assembled lots according to distributors’ instructions, arranged and contracted 
for ship space and supervised the loading and stowage aboard ship. It negotiated 
all ocean freight rates with steamship conferences and with nonconference 
lines. It attended to all shipping documents and other requirements to make 
the transfer of title complete. It made delivery of documents to its distributors 
and invoiced them for all shipments. It determined all prices involved in the 
export transactions, from the prices to be charged distributors and agents down 
to the prices to be collected from customers, in many instances as to every type 
of sales. It compiled all statistics with regard to exports for its membership, 
for United States Government offices and for such other persons as might be 
interested. 

(8) The distributors contacted the markets and made the sales to consumers 
abroad. They did so either directly or through agents and their subagents. 
Customers’ orders were upon the distributors’ organizations and not upon Carb- 
export. The distributors requisitioned Carbexport for black to fill the said 
orders. The number of distributors through whom Carbexport sold in the export 
market was never less than eight. All markets were open to all distributors. All 
of them competed with each other in all of the large markets, in most of the 
medium-size markets and in some of the smaller markets. The term “markets” 
as used here means countries. The distributors billed and collected from either 
their agents or their customers located in the individual markets, depending 
upon the arrangements they had with their agents. 


Distributors’ contracts, following organization of the association, 
were entered into with the following: Godfrey L. Cabot, Inc.; J. M. 
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Huber, Inc.; Binney & Smith Co.; R. W. Greeff & Co. Inc.; Palmer 
Gas Products Corp.; Wishnick-Tumpeer, Inc.; Chance & Hunt; and 
United Oil & Natural Gas Products Corp. Ltd. The first six'named 
are American concerns and the last two are English concerns. Ex- 
hibits 555 to 564, contained in the record, consist of folders containing 
photostatic copies of all association contracts to date with its distribu- 
tors. Exhibits 19 A-I is a photostat of the contract with Binney & 
Smith Co. dated January 1, 1934, and Exhibit 20 A-J, the photostat 
of their distributors’ contract dated January 2, 1940. 

The contract provisions (exhibit 19 A-I) are briefly digested by 
sections as follows: (1) Vendor to sell purchaser all of its actual com- 
mitments for resale; (2) purchaser shall purchase only the carbon 
black of vendor for resale in the territory contracted; (3) territory: 
“All countries of the world except Belgium, Canada, Mexico, and 
the United States of America and its possessions, and shall not sell 
same for delivery outside the territory”; (4) “vendor will from time 
to time as it thinks fit fix the minimum prices, terms and conditions” 
of resale; (5) purchaser, upon payment for black invoiced to receive 
discount of 8 percent computed against vendor’s f. a. s. Gulf price. 
This discount available only on aggregate delivery of 29,000,000 
pounds in 1934; (6) payments to be made within 90 days, with a 1 
percent cash discount for certain earlier payments; (7) vendor to 
make prompt shipment; (8) black to be of merchantable quality and 
vendor assume freight in event of rejection; (9) on deliveries outside 
the United Kingdom, purchaser agrees to pay agent who guarantees 
credit not in excess of 5 percent of f. a. s. price and not exceeding 3 
percent otherwise; (10) vendor may refuse to make delivery or further 
sales and require offender’s dismisal in case of rebate or split dis- 
count which reduces minimum price to consumer; (11) purchaser’s 
records open to vendor’s inspection; (12) purchaser may sell at any 
price but not below the minimum price; (13) purchaser to have sole 
right to certain brand names, 75 detailed; (14) vendor to’see that 
black under any of the special brand names is not “sold outside the 
territory for reshipment into the territory” and “purchaser will use 
its best. endeavor to see that carbon black purchased by it is not sold 
outside the territory”; (15) term, January 1, 1934, to December 31, 
1934, but deemed renewable for calendar year 1935 unless either party 
gives termination notice by October 31, 1934; (16) notices to be in 
writing, served by registered post or cable; (17) contract, other than 
payment requirement, subject to “Force Majeure”; (18) “carbon 
black means hydrocarbon gas black made by the impingement process, 
other than high grade carbon black”; (19) contragt not assignable 
without written consent of other party. 

The terms of the January 2, 1940, contract (exhibit 20 A-J) are 
practically identical excepting for 49,000,000-pound aggregate antic- 
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ipated (sec. 5) and vendor’s right to insist on cash payment less dis- 
count, against delivery of documents (sec. 6). The first two photo- 
stats in the folder identified in the record as 562, dated January 7 
and 31, 1941, validate extension of this contract for the year 1941. 

In connection with brand names, Mr. Kayser testified that the 
brand names are the identification of the distributor rather than the 
producer; that distributors who had sold certain producers’ black 
prior to formation of the association, continued to do so thereafter 
under the distributors’ agreements, but that every distributor at one 
time or another “distributes the product of various plants.” This 
occurred when it was desirable to keep distributors’ aggregate annual 
quotas in balance. The association maintained a record of brands 
identified by its own code number. Explaining procedure for sup- 
plying other producer’s black under a given brand name, Mr. Kayser 
testified : ° 


Our requisition upon the producer might not have this name at all, it might 
have a number like 1722, which identified to the factory or the producer what 
kind of black was called for. Then we supplied that kind of black. 

Let us assume that was a black that Columbian Carbon Co. was able to supply 
and we wanted them to supply it and we gave them that identification number. 
If that identification number did not mean anything to another producer and we 
wanted to supply another producer’s carbon black against it, we would ask 
Binney & Smith for a sample of what they considered, let us take any name, 
Dustless Micronex, for example, then we would pass that sample on to the other 
producer, that is, other than Columbian, from whom we wanted to get the black,. 
and we would say: We want that sample matched, and if he could match that 
sample to the satisfaction of Binney & Smith Co., then we would requisition that | 
non-Columbian producer to supply that quantity of carbon black. 

Then Binney & Smith would pass it into the market under its own brand name, 
Dustless Micronex. 


The association’s directors, at their February 7, 1934, meeting’ 
adopted the following resolution (exhibit 86—A) : 


Resolved, That the appointment of the Amtorg Trading Corp., as agent by any 
distributor or the granting by any distributor to said company of any discount, 
commission, or concession from the usual price to consumers shall be deemed 
conduct hostile to the interests of Carbon Black Export, Inc. 


Thereafter, in a letter dated February 13, 1935, Oscar Nelson wrote 
Mr. Kayser in part as follows (exhibit 26 C-D) : 


I have noted your letter to Mr. Chance with reference to restriction on sales 
to Amtorg Trading Corp., and inasmuch as the members of the Export corpora- 
tion have practically discontinued selling to this country the attitude of the 
sellers has probably changed since the restriction was placed and some of the 
producers were making sales to Amtorg Trading Corp. | 

I believe that J. M. Huber, Inc., and our Mr. Higgins could be helpful in 
approaching the Anitorg Trading if you consider it inadvisable to do so yourself. 
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We want to secure some of this business if it is there for the corporation and we 
should take advantage of the fellow having the best connection for such approach, 


Mr. Kayser’s reply, dated February 18, 1935, reads as follows (ex- 
hibit 26 E) : 


My letter to Mr. Chance did not mean to convey the idea that selling Amtorg 
Trading Corp. was forbidden, but merely to inform him that by directors’ instruc- 
tions no distributor could employ Amtorg as an agent. I shall discuss with Mr. 
Higgins and with Huber how Amtorg can be approached on the question of how 
sales to Russia can be effected. 


Mr. R. H. Eagles, assistant secretary of J. M. Huber Corp., testified 
to his company’s experience with appointment of agents and particu- 
larly on the foregoing Amtorg matter, as follows: * 


For years prior to the formation of the original association two of our strongest 
export agents were American Trading Co. of New York, who handled our sales 
in Japan and China, and the firm of Whitney & Oettler of Savannah, Ga.,; who 
handled our sales in Australia. 

Carbexport permitted us to continue these agents without question and al- 
though the American Trading Co.’s business vanished with the United States 
embargo on carbon black to Japan considerably prior to Pear] Harbor, Whitney 
& Oettler continue to represent us in Australia. 

In addition we have from time to time listed with Carbexport American firms 
located in New York and with connections in less important foreign markets. 
Carbexport never raised any objection to the appointment or dismissal of any 
such agents. 

Amtorg Trading Co. was for many years the official, or semiofficial, purchasing 
agent for the Russian Government with offices in New York City. We sold 
them substantial quantities of black for several years, ending with 1931, at which 
time we believe they completed their own carbon black plants and discontinued 
all purchases of American black. Mr. Chance had evidently written Mr. Nelson 
about 3 years later, as to why these purchases had been discontinued and how 
they might be restored, and Mr. Nelson, probably recalling our previous dealings 
with Amtorg, suggested our name as possible contact. I have absolutely no 
recollection of haying been approached by Mr. Kayser, along the lines suggested © 
by Mr. Nelson. ‘To the best of our knowledge, we have never sold Amtorg since 
1931, although we have made some shipments recently via lend-lease. 


Mr. Kayser testified that a consumer may not be an agent and 
referred to exhibit 37 A—B, a letter from Binney & Smith to Mr. 
Kayser, dated August 4, 1937, as illustrative. After referring to a 
sale made by the consumer, N. V. Java Straits Trading Co., on June 
2, 1987, the letter goes on as follows (exhibit 37 A-B) : 

I presume this sale has been questioned because we have since appointed the 
N. V. Straits Java Trading Co. as our agents in the Malaya States. I.am there- 
fore pleased to give you the full particulars, which I believe will exonerate our 


agents and also us of any blame. 
According to our records, our agency agreement with the N. V. Straits Java 


Trading Co. is dated June 4, 1937 (incidentally, they have not returned their 


«TT. 803-804. 


1342 FEDERAL TRADE COMMISSION DECISIONS 


signed copy), and on that date we mailed them copy of Carbexport’s price sched- 
ule and basic selling policy. 
* * * * a * * 
This order you will appreciate was taken several months before we had any 
thought of appointing the N. V. Straits Java Trading Co. as our agents, and 
therefore at that time we had no control over their resale price. 


Exhibit 39 is a photostatic copy of the appointment by distributor 
Chance & Hunt, Ltd., of United Carbon Co. as their agent, dated 
February 12, 1934, and reading as follows: 


You are hereby appointed as agent for the undersigned in the sale in the United 
States, for export to foreign countries, other than Canada, of the carbon black 
which we, as distributors, will purchase from Carbon Black Export, Inc., under 
an agreement effective January 1, 1934, with which you are familiar. 

You will receive a commission of 3 percent of the price f. a. s. Gulf Ports, and 
you will have no responsibility in making collections, other than to exercise 
reasonable prudence in extending credit where you have no specific instructions 
from us as to credit. 

In carrying out this agency, you will be bound by the provisions of the dis- 
tributor’s agreement with Carbon Black Export, Inc., and by our instructions, 
The agency hereby created may be terminated by either party upon 30 days’ 
notice, either by letter or cablegram. 

If the terms hereof are acceptable to you, please indicate so by affixing your 
signature to a duplicate hereof. 


- Mr. Kayser testified that the association could have objected to the 
appointment. He explained this particular appointment as being 
necessitated because of the distributor’s domicile in England placing 
it at a disadvantage in dealing with U. S. Rubber Manufacturer cus- 
tomers. Mr. Oscar Nelson testified that “some of the rubber com- 
panies here insist on buying on this side and other people have 
distributors in this country and, therefore, we are giving Chance & 
Hunt that service.” 

Mr. Kayser referred to exhibit 44, photostatic copy of a letter dated 
July 12, 1939, from General Chemicals, Ltd., to the association, as 
compliance with the requirement that the association approve assign- 
ment of a distributor’s contract. The letter reads as follows: 


I am instructed by my Board to refer to the correspondence which has taken 
place between Mr. C. H. Kayser, the president of your corporation, and Mr. 
HWdgar Chance of the London Office of Chance & Hunt Limited, in regard to the 
status of the distributors contract of the 30th December 1938, between your 
corporation and Chance & Hunt Limited consequent on the proposal that Chance 
& Hunt Limited should be placed in voluntary liquidation and the contract 
assigned to I. C. I. (General Chemicals) Limited. 

First, I would like to state that Chance & Hunt Limited was placed in volun- 
tary liquidation on the 380th June 1939. Secondly, I-have pleasure in confirming 
that I. C. I. (General Chemicals) Limited will assume full liability in respect 
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of the obligations of Chance & Hunt Limited under the said distributors contract 
of the 80th December 1938, and will carry out all matters arising out of that 
contract in the same way as Chance & Hunt Limited has done in the past. 


Mr. Kayser testified that it was the association’s policy to refer all 
purchase inquiries to its distributors. He pointed to 16 photostatic 
copies of correspondence dating from October 26, 1933, to December 
7, 1940 (exhibits 48-55 B) in support thereof—quotation from several 
of these follows: 

Exhibit 50 A, letter dated December 11, 1933, association to Boler 
Petroleum Co., Philadelphia, Pa., after giving names and addresses 
of eight distributors, closes as follows: 

If you will be good enough to inquire with any one of these distributors we 
know that you will find them glad‘to supply your friends in France with their 
requirements. 


Exhibit 50 C, Boler Co.’s reply dated December 18, 1933: 


We want to again refer to your letter of the 11th inst, in reference to our 
selling your carbon blaek in. France. 

As requested we have written to the different companies you mentioned were 
handling your material in France and so far we have received negative answers, 
inasmuch as they all seem to have their own counselling arrangements there. 

Isn’t it possible for you to put us on the same basis as these other companies 
as we believe we could get you some business if we put in the same position? 


Exhibit 50 B, association’s further letter dated December 21, 1933: 


Unfortunately for the suggestion you made in the last paragraph of your 
letter of December 18, our arrangements with producers and distributors of 
carbon black for export make it impossible for us, at this time, to negotiate with 
you for the sale of carbon black abroad on the same basis by which we have 
contracted with our present distributors. 

In the event we are able to take a different position we shall be very glad to 
open this subject ourselves. 


Exhibit 51 A, letter, Illinois Bronze Powder Co. to association, dated 
September 11, 1934: 


We are in the market for Carbon Black Elf-Brand or Carbon Black Kalista 
‘Brand, or an equal quality, suitable for the manufacture of printing ink, for 
export to concerns with whom we are affiliated in Germany, and would be 
pleased to have your rock-bottom quotations, very best discounts, and deliveries, 
with prices based CIF Hamburg or Bremen, Germany. All bills to be rendered 
to us and payable in Chicago Exchange, by us. 

Your name and address was given to us by Mr. C. M. Baldwin, Chicago 
representative of the United Carbon Co., Chicago. 


Exhibit 51 B, association’s reply, dated September 15, 1934: 


We are pleased to have your letter of September 11, asking quotations on 
certain brands of carbon black for export. 

Elf Brand and Kalista Brand are products manufactured by Godfrey L. 
Cabot, Ine., 77 Franklin Street, Boston, Mass. That concern is, at the same 
time, one of the distributors in export for Carbon Black Export, Inc. We have, 
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therefore, taken the liberty to pass on to them copy of your letter, together 
with a request that they communicate with you direct. 

Our reason for handling the matter in this way, instead of quoting you directly, 
is that it is not our policy to quote customers directly and independent of the 
distributors with whom we have contracted to sell our products. 


Exhibit 52 A, letter dated October 18, 1938, E. Billings of Cabot 
Co. to the association : 


We recently received an inquiry from the Hess Oil Co., 106 West Hleventh 
Street, Kansas City, for quotations on half million pound lots of carbon black 
more or less. On further investigation, we found that their interest was solely 
in carbon black for export and we accordingly declined to quote, explaining 
that all of our export sales must be made to you. 

They now write asking whether there isn’t some arrangement which could 
be made between yourselves, ourselves, and themselves whereby they could get 
what they needed. Their question is so generally worded that it isn’t necessary 
to reply but I thought you would be interested in knowing of their curiosity 
because it may possibly result in pusiness moving through them from some 
nonmember. 


Exhibit 52 B, association’s reply, dated October 19, 1938: 


Thank you for yours of the 18th instant informing us of the request of the 
Hess Oil Co. of Kansas City, Mo., for a supply of carbon black for export. We 
shall try to keep an eye on their activities. 


Exhibit 538, letter dated December 3, 1938, Mr. Billings of Cabot 
Co. to Mr. C. E. Kayser : 


With further reference to my letter of November 28 concerning the inquiry 
from the S. 8S. Berger Co., I have had our agent on the west coast call on 
these people and I quote a paragraph from his letter: 

“Mr. Berger is in the Export business, and tells me that he operates for 
the most part, in New Zealand, Australia, South Africa, and Latin America. He 
has no specific quantities in mind, rather he wants prices on our various grades 
of paint black, so that he, in turn, can offer the black to consuming trades in 
the countries named above. In fact, he does not know what, if any, blacks he 
ean sell. He does not know that the paint companies in those countries use 
black and his idea is for us to give him prices on all of our various blacks, 
f. a. s. steamer for both carload and 1. -c. 1. quantities, then to those prices to 
him, he will add on his profit and attempt to sell the blacks.” 

We have written Berger that, in view of our obligations to Carbexport, we 
could not quote him. 


Exhibit 62 A-B is the photostatic copy of a letter dated March 14, 
1935, from the association to Binney & Smith commenting on a rule 
of the United Kingdom Carbon Black Association giving distributors 
the option to absorb duty charges on black sales, and continuing as 
follows: 

You will understand Carbexport’s attitude when we say that it is a debatable 
question whether or not such special arrangements as recited above do not 
modify the meaning of a c. i. f. character sale. We simply want distributors 


to know that we will not undertake the risks of being party to the debate and 
that our responsibility—not necessarily our assistance—ceases with a legally 
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correct « i. f. delivery. We may make an occasional exception to this policy, 
but the exception will have to be at our option and on our judgment. 

It may be unnecessary to do so but distributors, including yourselves, might 
like to be reminded of the kind of extra undertakings beyond ¢. i. f. with which 
a distributor assumes to accommodate his customer which may change the 
character of the sale they appear to have made to the customers. Such 
instance would be when a distributor selling c. i. f. agrees to deliver the goods 
inyolved to an interior point, or when he sells ¢. i. f. subject to approval of goods 
on arrival, 

Mr. Kayser testified that the British group, comprised of distributors 
and agents fixed rates of exchange and warehousing charges, but 
subject to the approval of the association, which considered the 
British group “in the nature of an advisory committee.” 

Exhibit 66 A—B, photostat of a letter dated June 18, 1937, from 
the association to Binney & Smith reported the establishment of a 
single distributor in Belgium as follows: 


Carbexport is entering into a contract with African Metals Corporation of 
New York and Sepulchre Freres, Liege, Belgium, under which they jointly will 
be its sole representative selling for delivery in Belgium and Luxembourg all 
brands of carbon black under Carbexport jurisdiction. One of the provisions 
of the new arrangement is that Afrimet/Sepulchre will take over saleable 
stocks in the hands of present distributors and their representatives in Belgium 
and Luxembourg, afloat to or Iccated in those countries at June 30th, 1937, 
which it can obtain at cost to the holders thereof plus legitimate charges. We 
required this provision so that none of our present representatives need find 
themselves embarrassed with stocks on hand after June 30th. Mr. Etienne 
Sepulchre will be pleased to negotiate the transfer which any distributor or 
agent under existing contracts may wish to make. 


Mr. Kayser testified that prior to this centralization there had been 
five or six agents in Belgium. At the June 6, 1946, hearing, his atten- 
tion was directed to exhibit 254, photostat of a letter dated March 17, 
1938, Mr. E. Billings of the Cabot Co. to Mr. Kayser which reads (in 
last paragraph) as follows: 


I am delighted to see that the percentage of outsiders’ business done in Belgium 
has declined markedly because this furnishes about the best possible test of the 
soundness of the experiment of appointing one general agent for Carbexport 
in that country. 


He testified on this as follows: © 


Then there is a discussion by Mr. Billings to the effect that in his estimation 
it is a delightful consequence or a satisfactory consequence of the establishment 
of a single agent in Belgium, that outsiders apparently don’t have as much 
business there as they had before. 

And my letter goes on to tell him that he is mistaken and that that is not 
the fact and that before we can determine whether or not our United Export 
position in Belgium is adversely affected by this appointment of a single agent 
instead of the numerous cats and dogs we had there, speaking in a fighting 
sense, we will have to watch the picture some time longer. 

* * * * * * * 
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Q. Was the establishment of the single distributor in Belgium a deviee for 
fighting nonmember competitors in Belgium? 

A. The answer to that is no, and in addition to that I might say that ne 
effect of preventing our own agent from-cutting prices was an advantage to 
the outsider. It held an umbrella over him in that market. 

Mr. Kayer’s reply to Mr. Billings’ letter to which he refers in his 
testimony, was dated April 5, 1938, and is in the record by way of 
photostatic copy as exhibit 591 AB, the reference to Belgium reading 
as follows: 

Altho the percentage of outsider business done in Belgium in 1937 declined 
markedly, no test of the soundness of our experiment with a single agent in a 
market is furnished by last year’s figures. Far more than half of the total 
sales to Belgium for the year were made in the first half of it when the old 
system was in operation. In the month’s interval between our announcement 
that our distribution would henceforth be carried on by a Single agent and the 
effective date of the change two agents loaded several of the intermediate cus- 
tomers up with supplies which, in some instances, will carry them thru the 
year 1938. This operated to reduce the market of our single representative 
very materially. Experience with the new system is far too young to permit 

of a categorical statement that it is better or worse than the old one. While 
_ that indisposes me to discuss the relative merits of the two systems at this 
time, I do not want to let you draw false conclusions from a lack of facts. 

Mr. Kayser testified that all markets of the world excepting Belgium 
were open to distributors. Exhibits 555 to 564, distributors’ contracts 
referred to above, each contain a territory provision identical to the 
section from the Binney & Smith contract (exhibit 20 A—J) above 
reviewed. 

Mr. Allan F. Kitchell, president of Binney & Smith Co., testified 
that his company is the domestic distributor for Columbian Carbon 
Co. of whose stock it owns a proportion under 2 percent. He stated 
that his company’s research division is constantly at work solving its 
customers’ technical problems and that such teehnical information 
is available for use of the association. Under its distributors’ con- 
tract, it normally sells Columbian black in export, but on several 
occasions it has sold other member producer’s black upon order of 
the association. Mr. Kitchell was familiar with the association’s 
policy requiring its members to report sales to nonmembers as ex- 
pressed in the resolution adopted May 25, 1937, exhibit 102 B dis- 
cussed in paragraph IV B herein. Certain dealings with Mr. L. C. 
Herkness of the Chas. Eneu Johnson Co. had taken place several years 
earher and Mr. Kitchell agreed that his arrangement with the associa- 
tion would not permit sales for export to Mr. Herkness. 


His prepared 
statement on this particular reads as follows: ® 


I would like to state, however, that in years gone by we have often sold Charles 
Eneu Johnson Co. various quantities of carbon blacks, high-grade materials 
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as well as ordinary ink grades. From the best recollection of those in the depart- 
ment here handling such business our sales during that period were-limited to 
high-grade materials which are not under the jurisdiction of Carbon’ Black. 
Export Corp. 

However, we might well have accepted an order for ordinary black from: 
them since that would only have been of a nature for domestic shipment. and 
packed in the regular domestic bags. If such an order had been accepted we: 
would have expected them to use it in their own manufacture here and that it 
would not have been exported. If we had had any idea that sueh black was: 
to be moved into the export trade we would not have accepted the order. 

Mr. D. H. Robinot of New York City, testified that he has been an 
exporter of steel and some chemicals since 1932. About a year before 
passage of the Lend-Lease Act, he attempted to purchase carbon black 
for export and made written inquiry of manufacturers Imperial, 
Cabot, Huber, and Columbian. They replied that they had local! 
agents for the particular countries he inquired about or referred him. 
to Carbon Black Export, Inc. The latter told him they had coverage: 
in France. He reported a telephone conversation with United’s New 
York City agent as follows: 

I told them that the Carbon Black Export, Inc., being in the same game as: 
mine naturally wouldn’t be able to pay me the full amount of commissions that the 
manufacturer generally allows an agent. I asked him, “What do you think they 
will give me?” 

He said, ‘1 percent.” 

I said, “I don’t work on that basis.” 

He testified further that the Lend-Lease Act passed in the meantime 
and that only one of the manufacturers, Imperial, offered to sell him - 
carbon black for delivery to Spain, which offer the war forced him 
to decline. He learned of Phillips’ entry into carbon black produc- 
tion from the War Production Board. After less than a year of nego- 
tiation with the Phillips company, Mr. Robinot wrote the Secretary of 
Commerce (exhibit. 430) on October 16, 1945. Thereafter on October 
30, 1945, he addressed a letter to the Commission’s Director of the Ex- 
port Trade Office (exhibit 431) and on November 1, 1945, to the 
Phillips company (exhibit 432 A~B). At the latter date, Mr. Robinot 
had an inquiry from Greece for 20 tons of carbon black, for which, 
shortly after November 1, 1945, Phillips Petroleum Co. made him 
a quotation. At the date of his testimony, January 16, 1946, Mr. 
Robinot had completed arrangements with the Phillips company to 
sell their product, Philblack, in five small countries at a 5 percent 
commission. He plans to-sell the product to the paint and ink in- 
dustries in these countries because they have no rubber industry. His 
knowledge of Philblack is that it “is being made by a different process 
than ordinary carbon black is made.” * 
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Mr. ‘W. H. Grote, of Phillips Petroleum Co., testified that he as- 
-sumed the position of Export manager and established an export office 
-for the company on December 1, 1945. He testified that the home 
office made all price arrangements and he did not know the relation 
of ©. K. Williams & Co. to Phillips, but he was familiar with the 
territory assigned to Mr. Robinot, testifying as follows: 


Q. In the assignment of territory, to Mr. Robinot, is there any particular 
reason why you, if you did, restrict the territories to those in which there was 
no rubber manufacturing potential? 

A. I think you must be laboring under a misapprehension. 

Q. I may be. 

A. Because there is no restriction. On the contrary, I told Mr. Robinot that 
-unless he could sell to the rubber industries in those countries, his volume 
-wouldn’t be very big. There is no restriction. ; 

Q. I might have misunderstood him, then. 

A. You must have, because we would rather have him sell to the rubber 
industry than to the ink industry. : 

Q. Let’s just have it so that we may have it by way of contrast—I am not 
wtrying ‘to trip you up or him up. What is the nature of your arrangement? Is 
there any limitation as to destination, as to industry destination? 

. No limitation whatsoever. 
There are limitations, though, as to countries? 
. Well, I wouldn’t say limitations. 
Certain ones have been specified? 
. He was interested in certain countries which I granted to him. 
. Is there a so-called rubber potential in those countries which he was 
.assigned ? 
A. Yes, all those countries have rubber-manufacturing establishments. 


Mr. Robinot’s letters to the Phillips company relative to his request 
‘for an agency are not in the record, although two of Phillips’ replies 
appear as exhibits 444 A-B and 445. Exhibit 444 A-B, from Phillips 
to Mr. Robinot, dated October 29, 1945, contains a paragraph reading 
as follows: 


As we advised you some time ago we are withholding all commitments on 
export sales and shipments until we have established our export office in New 
York. Present indications are that this office will be inaugurated shortly after 
ithe first of December, and no final arrangements will be made except through the 
director of export sales. 

If you are in position to have carbon black crated we will be happy to complete 
this order for any domestic point you might designate, and the price will be in 
accordance with our current price schedules, and no discounts will be allowed for 
agency fees. At the present time it is impossible for us to crate it as we do not 
have the equipment or manpower available to handle this work. We also wish to 
mention in this respect that we give no assurance that we will continue to aecept 
orders as all later requests for foreign shipments must go through our export 
office as soon as it is in full operation. 

We wired you today as follows: “Relet impossible to quote at this time on 
20 tons of Philblaeck for Mediterranean area.” We did not receive your letter 
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in time to wire you Saturday as requested, and sincerely hope that receiving it 
today has not caused you any undue inconvenience. We are aiso returning the 
correspondence you forwarded on your request to C. K. Williams & Co., and we 
wish to thank you for forwarding this to us. We have passed this on to our 
main office for their further information. 


Their letter to Robinot dated October 19, 1945, refers to the Williams 
company as follows (exhibit 445) : 


Our relations with C. K. Williams & Co. were established some little time ago, 
and we can make no exceptions in regard to selling our product to others where 
its ultimate use is in the coloring, or ink field. We regret that this is necessary 
but we are sure that you appreciate that agreements cannot be violated. We 
would suggest that you contact C. K. Williams and see if they are not interested 
in selling you. 


Mr. Frank Andrews, sales manager of the Philblack Division of 
Phillips Petroleum Co., testified that he never discussed carbon black 
prices with Carbon Black Export, Inc., officers but assumed Phillips’ 
prices were “close to them.” He was familiar with the quotation made 
to Mr. D. H. Robinot and after testifying that the quotation was made 
on an f. a. s. basis because the company wanted to avoid paying 
insurance and freight as entailed in the c. i. f. basis, his testimony 
continues : 7° 


Q. Do you intend to have such a person, say, as Robinot competing as to 
price in such a market as Greece, say, with another person to whom you Sell such 
as Robinot? 

A. I wouldn’t plan to. 

Q. How would you avoid that? 

A. I would set up territories in which agents were given definte territory 
in which to sell. 

Q. In other words, you would avoid competition among, we will call them 
“agents” abroad by limiting and restricting the territory which they serve so 
that they would not overlap? 

A. Yes. 

Q. How would that work out? You haye no control over the product when it 
is shipped f. a. s., do you, Mr. Andrews? 

A. We would probably enter into some kind of contractual arrangement with 
our agents. 

Q. In other words, do you have such an arrangement with Mr. Robinot? 

A, We have no contracts at the present time. 

Q. But you do anticipate in a general way to enter into contracts whereby the 
independent exporter through whom you operate shall restrict his activities to 
certain fields? 

A. That’s right. 

Q. The purpose of that is to avoid price competition between those men abroad? 

A. No, to make it possible for each dealer to operate. 


Mr. Louis A. De Smet testified that he operates as an individual 
trader under the name De Smet & Co. from his home at 6417 Wayne 
Avenue, Chicago, IIL He is engaged in exporting Gilsonite and 
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Bentonite. The main business was, prior to his father’s death in 
1938, the export of carbon black. The witness joined his father in 
1923, though his father had operated since 1917 under the name George 
W. De Smet. Sales of carbon black were principally of the rubber 
black type and were made direct to consumers and in some instances to 
agents who resold to consumers. “In all cases we purchased and we 
sold the carbon black on our own account,” he testified. His records. 
disclosed dollar volume of export sales of carbon black for the years 
1929-85 as follows: 1929—$123,454; 1930—$65,147; 1931—$66,236 ; 
1932—$69,306; 19883—$45,312; 1934—$114,175; and 1935—$157,887. 
The 1935 exports went to France, England, Japan, Poland, Germany, 
and Holland. Supplies of black had been purchased from Cabot, 
United, Keystone, Palmer, and Wishnick-Tumpeer. Keystone, after 
joining the association, on October 38, 1936, wrote him that all their 
export business would thereafter be handled through the association 
(exhibit 454). Thereafter, until 1945, he canvassed the industry but 
could not procure supplies. Contained in the record are a total of 37 
items of correspondence relating principally to efforts of the witness: 
and his father to affiliate with the association. These are identified 
in the record as exhibits 287-91 A-B, 421-8, 454-9, and 604-22. Rep- 
resentative of these are the following: 

Exhibit 613, dated May 24, 1934, George W. De Smet to association : 


We acknowledge receipt of your telegram of the 18th inst, and your letter 
of the 19th, confirming this telegram. 

Since then we have received your letter of the 21st inst, in which you enclose 
the copy of the resale price schedule for various states in Europe for which we 
thank you but we are sorry that you did not send us a copy of the schedule for 
France. We have always done a fairly good business: im France and would like 
to receive the schedule. ; 

Please let us know when you expect your Mr. Kayser in New York. In his. 
last letter your Mr. Kayser advised us that on his return from Europe he would 
be able to give us a definite answer in reference to securing a full agency from 
your company. ; 


Exhibit 617 (also in record as exhibit 455) dated July 12, 1934, 
association to De Smet: 


On June 5th I advised you that I would later again refer to your inquiry regard- 
ing agency arrangements. 

At a recent meeting of the directors of the Corporation, I brought the matter 
up in connection with a discussion of our general representation. As a result. 
of that discussion, I must now write you that the directors asked me to express 
to you their regret that, because of many problems not yet completely solved 
within our present distributing organization, they feel it necessary to take the 
position that they cannot make any other arrangements for the balance of this 
year. 

I should like to have you understand that, although the matter is as I have now 
explained it, I should be very pleased to receive a call from you on the occasion 
of one of your visits in New York, to discuss the question of export in general 
and any means we can develop of cooperating together along other lines. 
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Exhibit 622, dated January 27, 1936, association to Gira W. 
De Smet: 


Since my letter to you in July 1934 our distribution in export has been so 
organized as to be thoroughly adequate for our needs. Consequently I am com- 
pelled to reply to your courteous letter of January 21st last that we are unable 
to grant you an agency. Nor are we able to release any of our producing mem- 
bers from their contracts to sell us exclusively all of their black which goes into 
export. I can advise you, however, that our agents in the various markets are 
permitted to sell black to jobbers at our regular schedule prices without discount 
or commission allowance. 

Continumg his testimony, Mr. De Smet said that in certain years 
the bulk of his export sales of carbon black were made to Michelin 
Tire Co. of France through a Paris agent named J. Bugnet who later 
transferred his agency to Mr. W. Van Lede.. At times Mr. Van Lede, 
as De Smet’s agent, sold Michelin, sometimes De Smet sold Michelin 
direct, reserving a commission for Van Lede and “at other times it 
was sold to Mr. Van Lede at a net price, and he sold it to them at a 
higher price.” 1927 sales to Michelin exceeded 214 million pounds. 
Since 1936, he has had offers from Mr. Van Lede on behalf of Michelin 
and others. One such inquiry, in 1938, was substantial. In con- 
nection with this inquiry, Mr. De Smet testified that Texas-Elf Carbon 
Co., an affiliate of the Cabot company, and the Imperial Oil & Gas 
Products Co., refused to sell him, the latter’s letter of November 5, © 
1938, reading as follows (exhibit 457) : 

We have your letter of November 3 in which you inform us that the 700,000 
ibs. order was offered to you by your French agent and that the material would 
go to France and Belgium. 

Our arrangements in France and Belgium are such that at the present time 
we could hardly offer this in these markets. We therefore feel that we cannot 
quote on this business. 


He testified that his company had purchased carbon black from 
Canada Carbon Black Co. at one time but that it advised him that 
they could not supply him. This was by letters, photostatic copies 
in the record as-exhibits 458-and 459, dated January 28 and February 1, 
1938. Exhibit 458 reads as follows: “We regret very much that we 
are not in a position to offer you any black at this time either for 
England or the Continent.” 

In May 1945 the witness was offered a proposition by Mr. R. L. 
Wishnick to act as his subagent in France at a commission of 5 percent. 
‘This he refused because “it was an entirely different way of handling 
it than I had done it before.” He continued, “If I was to handle it 
for this company I would have to pay that 5 percent commission to 
an agent there to handle the business. Now, the only way that could 
be worked would have been to do away with the agent in France, and 
for me to.go there myself and handle the business there myself.” 
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Mr. Wishnick suggested that De Smet see Mr. Kayser. Mr. De Smet. 
testified that in October or November 1945, he conversed with Mr. 
Kayser who told him that under the present set-up of Carbon Black 
Export, Inc., “it was impossible for them to appoint another agent,” 
but that Mr. De Smet’s application would be taken under advisement 
and if something could be done he would be notified. Nothimg had 
materialized to the date of the testimony (February 4, 1946). He 
testified that Mr. Kayser had informed him of Columbian’s acquisition 
of Keystone Carbon Co. and closing of that plant because of inferior 
quality of the product. To this, he said he told Mr. Kayser that he 
thought the quality of Keystone’s product was excellent and that in 
the years when he handled it he had never had a complaint from an 
agent or customer. 

Mr. De Smet testified that his company had sold carbon black under 
three brand names: “Stygian,” “Jetta,” and “Croak.” Producers, 
including Keystone, had cooperated when questions of quality arose, 
but it was “never a question that made or broke a sale.” The Stygian 
brand was sold to Michelin in competition with brands of other 
American suppliers and was well known throughout England and 
Europe, and it had a “marked brand preference,’ he added. He never 
had credit difficulties with his suppliers, and in selling he netted 10 
percent. profit after agent’s commission, purchase cost, and other 
expenses. The only competition encountered was that of other 
American producers and he could not recall an instance of bad faith 
rejection to create a distress sale. He testified that since 1935, he 
has not been able to procure supplies of carbon black beeause Carbon 
Black Export, Inc., controls the export of carbon black to foreign 
countries; that it was his regular business which was terminated 
at quite a financial loss; and that the members of the association were 
nice people to do business with and men of their word but that nobody 
could break in “and those who were not in on it before were definitely 
outy et 

Upon the suggestion of respondents’ counsel made to the investigat- 
ing attorney, Mr. De Smet gave the following additional testimony : 
Since 1938, sales of envelopes and domestic and export sales of Gil- 
sonite has been his means of livelihood. From 1925 to 1938, witness 
and his father were importers and sellers of crude rubber, mushrooms, 
and canned fish. From 1925 to 1927, his father was president of De 
Smet Quartz Tile Co., Wauconda, W1., which either went bankrupt 
or made a settlement with creditors. Witness has no knowledge of 
whether the Colored Cement Co. controlled by his father was able to 
pay its debts and judgments obtained against it. The importing of 
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mushrooms was discontinued because of a tariff which added $5 to the 
cost of a case. He knew the following carbon black manufacturers: 
who were not members of the association between 1933 and 1938: 
Crescent Carbon Co., Canada Carbon Co., Imperial Oil & Gas Products: 
Co., Keystone Carbon Co., C. E. Johnson Co., Magnolia Carbon Co., 
General Atlas Carbon Co., and Thermatonic Carbon Co. He had. 
done business with all but the four last named. From 1933 to 1988,. 
witness was Imperial’s exclusive agent in France. He knew William 
Priem, Magdeburg, Germany, was Imperial’s German Agent and 
that they had an exclusive agent in England whose name he could not’ 
recall. Witness testified that he would expect a manufacturer who: 
had a foreign agent to protect such agent and not compete with him.. 
Witness believed the association had a right in the sale of its owm 
brands to expect an applicant for an agency to wait until a vacancy’ 
arose but that it had no right to exclude an agent possessing his own 
brand. Witness agreed that he would not expect Ford Motor Co. to 
sell him cars for resale in Chicago in competition with an appointed 
Ford agency. Witness was not familiar with producers’ practice 
of selling their brands through specially selected distributors. If 
such producer received an order for one of the trade-marked brands, 
witness would expect the producer to fill the order through his agent 
located at the place of origin of the order. In their dealings with 
Imperial, witness testified their territory was limited to France,. 
Belgium, Holland, Spain, and the Scandanavian countries, and when 
they found they could sell Keystone’s product in an unlimited ter- 
ritory “we changed from Imperial to Keystone.” At the date of 
testimony (February 4, 1946), Mr. De Smet recalled Imperial and. 
Canada as nonmembers of the association. The De Smets never main- 
tained a laboratory for giving technical service on carbon black prob- 
lems but relied on their producer-suppliers. Their agents Van Lede 
in Paris and Alfred Smith, Ltd., Manchester, England, are large 
outfits and have technical staffs. The De Smets, likewise, never” 
called for the technical services of any independent laboratories. He 
concluded by expressing his desire to get back into the business with. 
his brands which are still known.” 

Mr. R. I. Wishnick testified that he had dealings with De Smet but 
had no recollection of a discussion of those dealings in any association 
directors’ meeting, particularly the meeting of November 1, 1933, 
exhibit 83 A-B. (The minutes make no reference to De Smet or 
Wishnick. ) . 

Mr. Oscar Nelson of United Carbon Co. was favorable to grant of an 
agency to the elder De Smet as evidenced by the following correspond- 
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ence. Exhibit 288 A-B, dated November 7, 1933, photostat copy of 
letter from Mr. Nelson to Mr. Kayser reading as follows: 


Chance & Hunt, Ltd., have sent us the following copy of letter from Kurt 
Rasmus & Company of Hamburg: 

“We have learned by accident that a certain firm: Messrs. De Smet & Co. of 
Chicago have sent a sample packet of Carbon Black to a German firm. This 
packet was sent through Paris and not direct to the Hamburg firm. 

“Do you know of Messrs. De Smet & Co., of Chicago being sellers of black ?”’ 

With the following transmitting letter: 

“We enclose translation of a letter from Rasmus dated the 16th and we are 
sorry to note the signs of activity by De Smet in the German market. 

“We sincerely hope that this outsider will not prove such a thorn in the side 
in the German market as he has done in France.” 

The De Smet matter was discussed at the last meeting of Carbon Black 
Export, Ine., and it was revealed that one of the members of the Corporation was 
selling De Smet, namely, Wishnick. The above does not complain of any price 
cutting, but in my conversation with Mr. De Smet I made it plain that the country 
the Export Corporation would consider for him was delivery to France, and if 
-you in future decide to make sale of any Black to De Smet I would suggest that 
he be restricted to the territory in which he has been so active and not allowed 
to enter any new market. He has some connections in France which he has 
‘maintained for a number of years, but I do not know of any activities he has 
‘had in Germany. 


On January 21, 1936, the elder De Smet addressed letters of like 
tenor to the association and to Mr. Nelson (exhibits 421 and 422), the 
former containing a paragraph reading as follows: 


We are now approaching again to see if in case you cannot grant us an agency 
df you could permit some of your members to sell us some black so that we 
‘could supply same to our agents who are handling our other products and are 
also anxious to offer their customers carbon black. Our agents are selling our 
products to the rubber, paint, and ink trades and would also like to be able to 
-offer them carbon black. It is understood that any sales they make would be at 
‘the prices of the Carbon Black Export, Inc. 


Mr. Nelson’s reply to Mr. George W. De Smet, dated January 23, 
1936, reads as follows: 


I have your letter of the 21st enclosing. copy of letter you have written to 
‘Carbon Black Export, Inc., relative to securing some black or securing an agency. 
I appreciate your writing me in this instance and I would like to see something 
~worked out for you. 


Mr. Nelson testified, by means of prepared statement, in relation to 
these exhibits, as follows: 7 


I refer now to exhibit 288—A and B, which is a letter from me to Kayser dated 
‘November 7, 1933, with which I transmitted to him two letters regarding the 
activities of De Smet & Co. of Chicago; one of said letters being from Rasmus & 
Co., Hamburg, to Chance & Hunt, and the other being a letter from Chance & 
Hunt to me transmitting the Rasmus letter, or a translation thereof. I had 
known De Smet for many years prior to the formation of Carbexport and had 
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done some business with him. Our relations were always friendly. I had 
known of his business connections in France. At this period in the business: 
of Carbexport the association was having a good deal of trouble educating its 
foreign agents to carry out its rules and policies. 

It occurred to me that De Smet would fit into our picture very nicely in France,. 
since he had connections there over a period of years and I believed that it 
would be all right for him to take that agency and confine his activities to that 
country. However, it was only a thought on my part and nothing was ever done: 
that I know of to persuade De Smet to do this. The fact as I understood it is 
that he preferred to stay outside. : 


He continued his testimony under questioning, testifying that he 
had suggested an agency in France for De Smet because he knew that 
De Smet “used to sell a little black occasionally in France.” Mr. 
Nelson had no recollection of any directors’ meeting at which Mr. 
Wishnick’s sales to De Smet were discussed. He recalled knowing 
the elder De Smet, saying “He had had a lot of financial trouble and 
was rather hard up. He was a nice old gentleman and I tried to fate 
him if I could.” 

Mr. Kayser identified Mr. George W. De Smet as one of the firms. 
referred to in the memorandum reporting his 1935 European trip,. 
exhibit 198 A-T. He knew De Smet was not a producer of carbon 
black and he was never “what I would consider a distributor or 
exporter of carbon black”; that “De Smet purchased carbon black: 
wherever he could and he sold it wherever he could.” 

By way of a prepared statement, Mr. Kayser testified as follows: 


Exhibits 604-622, inclusive, represent all the correspondence with De Smet & 
Co. outside that already in the record as evidence I can find in Carbexport files.. 
My recollection is that Carbexport declined to give De Smet & Co. the distributor- 
ship it sought because it was the concensus that the said firm was not an 
exporter in the essential sense that applied to the distributors whom Carb- 
export employed. 

The said firm had been a trader in carbon black. It had never been equipped 
with a technical staff, as were all Carbexport’s distributors, to do independent 
research in the uses and applications of carbon black and to help consumers 
abroad in the problems of compounding rubber or pigments. 

It was also felt that De Smet & Co. acted largely as shopper in the United 
States for concerns abroad, principally French concerns, who were seeking 
price concessions. It will be noted in exhibit 291 A that De Smet is reported 
to have stated in his inquiry to Texas-Hlf Carbon Co. that he had been offered 
an order for compressed carbon black of 700,000 pounds monthly. 

He had never been a producer of carbon black nor an agent of any producer. 

My reaction, as expressed in 291 B, was that De Smet was being used by a 
foreign buyer as a shopper. My suspicion expressed in my pencil note on exhibit 
291 A and my stated belief in 291 B is advisedly pointed at Michelin, France. 

In pre-Carbexport days Michelin was most active in the use of tactics against 
which American exporters of carbon black could produce no defense, even when 
joined in the earlier Carbon Black Export Association. 


™ 7, 1731; 1779. 


\ 


1356 FEDERAL TRADE COMMISSION DECISIONS 

During the early years of Carbexport’s operation Michelin attempted several 
times to undermine the stability and orderliness of Carbexport operation. This 
‘was without success, although the efforts contributed in so small measure to 
the consideration that was given in 1937 (see exhibit 102 C) to the advisability 
of consolidating distribution in France in the hands of a Single agent. 

The offer of an order which De Smet announced to Texas-Elf looked to me 
like another such attempt by Michelin. I regarded it as either an attempt by 
Michelin to jar out of Carbexport a forward price announcement which we were 
not yet ready to make or even as an attempt to break the export price. 

The use by me of the words “shopper” and “to shop” does not imply that 
either Carbexport or I hold shopping for the lowest price or being a shopper 
for a foreign buyer to be either odious or not legitimate. The use of these terms 
is meant to bring out that it would be senseless on the part of Carbexport to 
come to the assistance of anyone whose free activities resulted in nullifying 
the very benefits which the Webb Act permitted us to enjoy. 

oe * * * * * * 


Mr. De Smet states that 5 percent is the usual commission paid to a sub- 
agent. It may have been his own usual commission to subagents but in the 
‘case of subagents in Carbexport’s organization the commission for subagents 
has been 3 percent. There are many instances where an agent, which is what 
Mr. Wishnick offered to make Mr. De Smet, sells through a subagent and allows 
him only 3 percent. Mr. De Smet undoubtedly preferred to work under con- 
ditions where he could have kept the full 5 percent, which is the maximum a 
‘Carbexport distributor may allow an agent, but, considering the many examples 
(R. 72) in Carbexport’s organization of agents successfully and profitably sell- 
‘ing in countries outside their own through subagents who receive only 3 per- 
cent, there can be no other reason for Mr. De Smet’s refusal of Mr. Wish- 
nick’s proposition other than his own preference or his unwillingness to seek 
subagents who would represent him for 3 percent. 

Mr. De Smet quotes me at line 11-13 of page 1829 as stating that it was impos- 
‘sible for Carbexport to appoint another agent. Not for the purpose of impugning 
Mr. De Smet’s veracity but in order to get the record straight I wish to bring 
‘out that Mr. De Smet could not have recollected what he terms my explanation 
of “the present set-up of Carbon Black Export, Inc.” Under that “set-up” Carb- 
‘export can only appoint general distributors. The right to appoint agents is 
reserved to the general distributors, with Carbexport’s approval. When Mr, 
Wishnick, acting on behalf of Witco Chemical Co. a distributor for Carbexport, 
offered Mr. De Smet a vacant agency he did so with Carbexport’s approval. 


Under questioning, Mr. Kayser later testified that his refusal to con- 
sider Mr. De Smet an exporter in the essential sense that applied to 
the association’s distributors was due to De Smet’s lack of a technical 
staff and “no personal ability to solve purchaser’s compounding prob- 
lems.” He added that it was not a question of De Smet having to start 
at the top but “If Mr. De Smet had ever presented himself as wanting 
a Subagency or perhaps even an agency from a distributor, we would 
not have objected if the distributor wanted to employ him.” He 
further testified that the association was in existence for only 2 years 
of the period 1929 to 1935 for which De Smet offered dollar volume 
statistics, but that if the statistics had recorded the price per pound at 
which sales were made it would have demonstrated that De Smet’s 
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‘sales resulted from under-cutting his competitors and not because of 
the Stygian brand name of his product.”® He concluded that the point 
of his comment on De Smet was— 

not that Mr. De Smet was not within his rights to buy at any price and resell 
at any price he chose to. Those rights were absolutely his. The point of the 
said comment is that Mr. De Smet doubtless lost supplies of carbon black for 7 
export because the nonmembers of Carbexport found that they could them- 
selves sell all-the black they wished to put into the export markets at higher 
prices than if they furnished Mr. De Smet a portion of such total quantity for 
export by him. 

Mr. Kayser expressed a similar attitude with respect to the agency 
application of Mr. D. H. Robinot, above set out, testifying: “I hope 
that he succeeds in becoming a large and profit-making exporter. 
* * * But he has got to start able in the sense in which I have 
repeatedly described it here in the record’—principally with a tech- 
nical organization. Contained in the record are exhibits 661 A-—B to 
664 A-B, photostatic copies of Mr. Robinot’s correspondence with the 
French Board of Import Control, dated August 10 and November 5, 
1945, in which Mr. Robinot wrote that he would shortly be charged 
by “a very substantial firm in the United States with its foreign 
sales.” Late that fall (1945) Mr. Le Person, head of the Carbon 
Black Section of the French Import Control Board visited the United 
States as an advisor to the French Purchasing Commission. On one 
of his numerous visits to the association’s offices, he inquired about 
Mr. Robinot, who was not known to the association’s office personnel. 
The telephone switchboard operator traced the only Robinot address 
Mr. Le Person had, “Office and Warehouse, 323-27 West Sixteenth 
Street, New York City.” The operator made telephone contact with 
that address, was told that Mr. Robinot was out, and that he had no 
organization or individual who might speak for him, he simply having 
desk space at that address.” 


FE. Exclusive Contracts With Distributors 


The fifth specification in the bill of particulars reads as follows: 


5. Contracts with all “distributors” and ‘“agents,’’ some of whom are American 
exporters, which require and cause them to deal only in carbon black sold to 
them by Carbexport and not to deal in any other carbon black, including the 
-earbon black of other American manufacturers and exporters. 


The distributors’ contract referred to in the preceding section (ex- 
hibits 19 A-I and 20 A—J), contains the following agreement: 


Sreconp: Purchaser shall not during the subsistence of this agreement pur- 
chase any carbon black for resale in the territory from any person, firm, or cor- 
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poration other than Vendor, or as principal or agent sell or distribute any carbon 
black in the territory except carbon black purchased from the Vendor; but 
nothing in this agreement contained shall restrict or limit the right of the 
Purchaser to purchase carbon black or to act as agent for any person, firm, 
or corporation in the sale of carbon black, provided that all such black shall 
be sold only to customers for consumption in the United- States, Canada, or 
Mexico, and not for export to any other country (or under circumstances in. 
which Purchaser shall have reason to believe the same is intended for export). 


Mr. Reid L. Carr, who drafted the contracts, was questioned about 
the purpose of the exclusive clause above quoted, and testified as 
follows: 7 


_ A. I would say that it was deemed very unwise that a distributer for Carb- 
export should be in a position where it could take black from nonmember pro- 
ducers and sell it at a lower price than the carbon black which it handled : 
for the association. It could not. It did not seem practicable to have an ar- 
rangement whereby the same distributor or agent could handle the identical 
material at two different prices. 

Q. It was a control device you thought essential? 

A. To the proper functioning—— 

Q. Of Carbexport? 

A. Yes. 

Q. Would you say the same thing is true with reference to the power which 
the corporation exerts in the distributors’ contracts to fix the minimum prices: 
and the most favorable terms and conditions of sale? 

A. I should say those powers would be essential to the functioning of the 
Export association. Otherwise, we would have a return to the chaotic condi- 
tions that prevailed before the association was formed and which it was one 
of the chief purposes of the association to remedy. 

Q. Now, in drafting these amendments, not only as to the sales contract, but 
distributors’ contract, and in general setting up the organization, were you guided 
or governed by other forms or organizations, perhaps operating in other fields? 

A. I should say generally, yes. 

Q. Well, I would like to have you enlarge upon that, if you care to or will. 

A. Well, I had understood that in the debates of Congress with reference to: 
the adoption of the Webb Act, there was matter indicating a recognition that 
exclusive contracts. were permissible under the Webb Act, and I had also under- 
stood that it was the long-conducted practice of the Federal Trade Commission to: 
accept for filing contracts containing such terms, and in fact while the Federal 
Trade Commission did make some specific criticisms of our sales agreement and 
required us to change certain features of it, that particular feature with refer- 
ence to exclusivenéss was not challenged by the Commission and so I assumed 
that it was in accord with their departmental practice. 


In section IV B, footnote 16 and 19 above, reference will be recalled 
to exhibits 40 and 41 A, identical letters mailed to producer-members 
and to association distributors, on the question of sales of carbon black 
to nonmembers. Exhibit 40 was addressed to Binney & Smith, dis- 
tributors. Mr. Kayser’s testimony relative thereto included the state- 
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ment that “This was a warning that that was contrary to the contract. 
That letter was probably circulated to everybody in the organization 
or connected with the organization in any way.” At the June 6, 1946, 
hearing, Mr. Kayser testified as follows: 


The notices involved in these exhibits, 40, 41 (a) and (b) referred to on page 
188, were to remind producers and their domestic selling agents, the latter in 
many cases also Carbexport distributors, of the last sentence of the Tuirp CLAUSE 
of the producers’ SALES AGREEMENTS: which requires that all reasonable pre- 
cautions be taken by the producers to prevent carbon black sold by them in 
the United States, Canada, and Mexico from being exported except through Carb- 
export. Crescent Carbon Co. and Canada Carbon Black: Co. were apparently 
buying carbon black from Carbexport members for resale within the United 
States, Canada, and Mexico. 


Mr. Oscar Nelson’s testimony on these exhibits included the state- 
ment that “It is my judgment that if Carbexport as the selling agent 
for the producers does not have authority that makes its agency 
exclusive, the Export association cannot succeed.” 

Mr. A. F. Kitchell, an officer of Binney & Smith, was. questioned 
about that distributor’s sale of 82,000 pounds of black to the C. E. 
Johnson Co. between May 1933 and June 1936, as follows: ” 


Q. And you don’t recall whether he represented it was for export or whether 
it was or not? 

A. Of course there was no call for him to declare the use of the material be- 
cause of the fact that it was high grade black and under no restrictions 
whatsoever. 

Q. You do not want this to appear in the record as an exception to the policy 
of Carbon Black Export or yourself with reference to your mutual arrangement 
to be solely a distributor for Carbon Black Export and not to sell for export in 
any other way? 

A. We would certainly want to uphold that obligation in every other way. 


Mr. Thomas D. Cabot testified as follows in reference to the exclu- 
Sive provision of the contract: * 


Nor is it to the interest of a principal to permit his agent to distribute the 
product of others. Unless the association can grant an exclusive agency for 
some brand or territory and can require that agent to handle only his line of 
goods of a given kind or type, I consider that any agency or distributor arrange- 
ment would be practically impossible and that it would be necessary for the 
association te deal directly with consumers through salaried employees. This 
would be a revolutionary and costly change in the export field and would un- 
doubtedly provoke competition from new producing enterprises in foreign 
countries. 


Contained in the record is the photostatic copy of a letter dated July 
21, 1938, from Mr. Kayser to Mr. Godfrey L. Cabot, with notation that 
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a copy thereof was sent to all the association directors. It is identified 
as exhibit 42 A—B, and reads as follows: 


The progressive realization of reports current during the last three years about 
proposed carbon black production outside the United States intrigues our dis- 
tributors’ agents more and more. Lately we have had a number of appeals 
for modification of the provision in our distributors’ contracts obliging our rep-— 
resentatives to sell Carbexport black exclusively. The Roumanian producer 
is looking for export markets and is making agency offers which interest some of 
our agents. 

The precedent regarding the “exclusive” contract provision established by the 
decision of Carbexport’s directors in October 1935 to allow German agents to 
handle German, Czecho, and Hungarian production in Germany together with 
ours makes us uncertain how to answer the aforesaid appeals. Our policy with 
respect of the “exclusive” provision needs clear definition. If our directors will 
express their views in reply to this letter, the guidance we will be able to draw 
from the consensus of opinion will make it necessary to call a meeting for the 
purpose of such definition. 

The principal argument advanced in support of allowing our agents to handle 
a competitive black together with ours is that less damage will be done if the 
former is in friendly hands. » That argument appears to asswme thatthe agent 
will, in loyalty and friendship, take care that we lose little or no business to the 
competitor regardless of how he, the agent, may see his own interests. 

We consider the assumption dangerous in our type of distrii uting organization. 
Our agents, tho “under the same flag,” are first of all competitors with each other. 
lc would be too much to expect that those handling a cheaper black together 
with ours would refrain from using the former as a competitive weapon. Carb- 
export would be the injured innocent bystander. Furthermore, such dual repre- 
sentation would interfere with the effective carrying out of protective measures: 
against the outside producer we might decide upon because of the divided loyalty 
under which the “polygamovs” agents would find themselves. Eventually each 
would be forced back into a single loyalty. If Carbexport should be the divorcee 
it will have simply furnished the cushion on which the agent rested while estab- 
lishing himself against us. What is more, the eompeting producer has had the 
benefit of all the information in our possession and has been sayed many of the 
obstacles to establishing himself. Not the least of the latter would be his agent’s. 
lack of sufficient supplies to attract the business of the larger customers. 

In October 1935 we opposed the relaxation of the obligation to represent us 
exclusively, even tho the situation in favor of which this: was done appeared 
unimportant. The time will come when it will be wise to arrive at some under- 
standing with foreign producers of carbon black, but the proper approach to 
that time is not over a route which gives our competitor a control over our 
salesmen, We reaffirm that objection now and recommend that we be author- 
ized to enforce the exclusive representation requirement in our distributors: 
contracts literally and without exception. 


The record contains no testimony concerning this subject and but 
one reply, Mr. Oscar Nelson’s, reading, under date August 8, 1938. 
(exhibit 43): “I have your letter of July 21 and am in accord with 
your recommendation that the exclusive contract provision of the 
distributors’ contracts should be enforced.” 

Exhibit 98 A-C in the record is the photostatic copy of minutes of 
a directors’ meeting held on October 24, 1935, referred to in section 
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renewal of all distributors’ contracts for the calendar year 1936, but 
contain nothing resembling the subject matter of exhibit 42 A-B. 
Reference was made in the preceding section to exhibits 555 to 564, 
the association’s distributors’ contracts extant as of the date of their 
introduction in evidence at the June 5, 1946, hearing, and to the fact. 
of their extension in January 1941 subject to termination “by either 
party by at least 10 days’ written or telegraphic notice to the other.” 
The exhibits consist of copies of distributors’ contracts with the. 
following concerns: 


Exhibit 555, Godfrey I. Cabot, Inc., Boston, Mass. 

Exhibit 556, African Metals Corp., New York, N. Y. 

Exhibit 557, J. M. Huber, Inc., New York, N. Y. 

Exhibit 558, United Oil & Natural Gas Products Corp. Ltd.,, 
Manchester, England. 

Exhibit 559, William Somerville’s Sons Rubber Co., Ltd., London, 
England. 

Exhibit 560, Chas. Eneu Johnson & Co., Philadelphia, Pa. 

Exhibit 561, Wishnick-Tumpeer, Inc., New York, N. Y. 

Exhibit 562, Binney & Smith Co., New York, N. Y. 

Exhibit 563, Chance & Hunt, London, England. 

Exhibit 564, R. W. Greeff & Co., Inc., New York, N. Y. 


G. Control of Resale Prices and Terms 


The sixth specification in the bill of particulars reads as follows: 


6. Contracts with “distributors” and “agents,” some of whom are American, 
exporters, which (a) fix the price, terms, and conditions of sale of carbon black 
manufactured by its stockholders and others which it sells to such “distributors” 
for resale to “agents” or consumers in export trade; (b) fix the minimum price. 
and most favorable terms and conditions of such resale of such carbon black by 
“distributors” to “agents;” and (c) fix the minimum price and most favorable. 
terms and conditions of resale of such carbon black by all such “distributors” and 
“agents” to consumers located abroad. 

Mr. Kayser gave the following testimony describing the associa- 
tion’s export price policy. The base price is the price which the 
association pays to producers. This is fixed by the directors at a rate 
“to give more net to the producer than he received from other sales.” 
This enables producers to pay the association a “charge-back” to cover 
the association’s deficit from operations—it never operating at a profit. 
‘The association settles with the producers on the basis of f. a. s. Gulf 
port, meaning the price agreed to be paid to producers plus the cost 
of freight to Gulf port. The association then computes a c. 1. f. 
price by adding to the base f. a. s. price, crating, insurance, freight, 
and 8 percent for selling costs. The c. i. f. price thus determined is. 
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the price or cost to the distributor and is the minimum price at which 
the distributor may resell. Mr. Kayser explained it thus: 


Well, they buy at ac. i. f. price. Now, they may sell at a ¢. i. f. price and do 
in large quantities, which is a minimum of that price which we have sold them, 
or it may be more. Our control is only over the minimum price that may be 
«charged. They may sell, and frequently do, also delivered at the customer’s 
door. In the event they sell delivered at the customer’s door, the additions to 
the price, covering the additional cost, and so on, are also determined by the 
Carbon Black Export, Inc. In other words, the distributor may not sell at less 
than the price determined in the schedules. 


He has observed that some dealers in South America have made 
“surprisingly more than our minimum schedule.” The distributor 
tor his services receives a discount of 8 percent.** Mr. Carr explained 
use of the term “discount” rather than “commission” in referring to 
the distributor’s compensation, as follows: * 

We were advised that under the provisions of British law an American manu- 
-facturer who employs an agent for the sale in the United Kingdom of goods 
manufactured in the United States would become liable to pay British income 
tax on the entire profit resulting from the sale of those goods, representing the 
difference between the cost of manufacture and expenses of sale, and the selling 
price. For that reason it was necessary, unless the member companies were to 
“be subjected to extremely heavy tax liabilities, to draw the distributors’ con- 
tracts in the form of sales, c. i. f., and instead of allowing the distributors an 8 


“percent selling commission, to put that distributor’s compensation in the form 
of a discount. 


I might add that this feature of the distr ibutor’s agreement was submitted to 
British counsel in London for approval and was approved as forming such a 
contract, would not subject the original producers of the black to the British 
income tax liability. 

Mr. Kayser identified exhibit 24 A—L, consisting of price lists as 
follows: 


For Norway, Sweden, Finland, and Denmark, November 30, 1934, 
exhibit 24 A-B. 

For Norway, Sweden, Finland, and Denmark, June 3, 1935, 
exhibit 24 C. 

For Holland, Sweden, Finland, and Denmark, February 1, 1938, 
exhibit 24 De F. 

For Finland and Sweden, March 7, 1940, exhibit 24 G-I. 

For Sweden, July 16, 1941, exhibit 24 J-L. 


Packaging is described in the lists as “uncompressed in 150-pound 
cases, quarter-compressed in 18714-pound cases, half compressed in. 
225 cases, fully compressed in 31214-pound cases, and fully compressed. 
and dustless in 50-pound bags.” Mr. Kayser testified that in course 
of time carbon black was shipped in paper packages, a-latex type of 
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bag, 50-pound size, or in overslips containing two or four small bags 
2 feet in length and 6 inches in width and height. Price on the lists | 
are specified in United States currency and are applicable to 100-kilo 
and 100-pound units. A factor not appearing on the price lists but 
implicit in the prices themselves is that of ocean freights. In order 
to make a uniform price announcement*to some 170 distributors located 
all around the world, it was found impractical to quote prices and 
exact freight rate to the numerous destination points involved. A 
system of average freight rates weighted by tonnage to certain areas 
of the world was devised. Mr. Kayser described it as follows: 

We will assume that on the continent of Europe, or that the freight rates to 
the continent of Europe were within the range of 10 cents a cubic foot to 20 
cents a cubic foot. From records we had in our possession, we knew approxi- 
mately what each one of the countries whose freight rates fell into that zone, 
took in volume, so we weighted each one of these freights by tonnage that it 
eovered, and divided by the total tonnage and arrived at an average weighted 
freight factor. ; 

Now, it so happened that areas in Europe and areas in North Africa, and 
perhaps areas in South America, that their freight rates fell within that 10- to 
20-cent range, so that the price to a dock in South America in that range would 
be the same price as to France, for instance. Then the rest of the world was 
divided or fell into a range, say from 20 to 30 cents, so that the freight factors 
we used or we devised was by dividing the world into two zones and that cannot 
be marked by a line through the globe or anything like that, or a straight line. 
The location of any market in a zone depended upon the range of its freight rates. 
Additional price schedules, similar in form to the foregoing, for 
Austria, Hungary, and Switzerland, dated February 1, 1938, and 
for British Malaya, same date, appear in the record as exhibits 575 
and 576. 

Mr. Kayser testified that exhibits 22, 23 A—D, and 586 A-G, repre- 
sent the “complete statement of the basic selling policy.” Exhibit 
586 A-G consists of four such statements, two of which duplicate 
exhibits 22 and 23, which are briefly described as follows: Exhibit 
586 A, dated November 30, 1934, is entitled “Basic Selling Policy” and 
consists of 11 sections lettered (A) to (Li). (A) “No price decline 
guarantees shall be given on any sales.” (B) All contracts to be in 
writing and “requirement” contracts not permitted. (C) Long-term 
contract to contain privilege by seller to prorate deliveries. (D) 
Contract to grant seller cancellation option in event of governmental 
interference with payment or delivery. (E) No firm offers—all prices 
subject to change without notice. (F) All annual contracts to be 
terminated within the calendar year. (G) 1935 contracts to specify 
termination date. (H) All prices will be based upon shipment from 
Gulf ports. (J) Actual consular fees paid chargeable to buyer. (K) 
Moisture guarantee to be 214 percent at shipment from plant. (1) 
Sales price in effect in country of consumption shall apply as minimum 
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regardless of point of shipment. Exhibit 586 B-C, dated July 1, 
1937, exhibit 586 D-E, dated February 1, 1938, and exhibit 586 F—-G, 
dated March 7, 1940, are entitled “Standard Conditions and Terms of 
Sale.” These are similar in substance to exhibit 586 A, except that 
the 1937 issue added 3 new sections and the 1938 and 1940 added an 
additional 2 sections, containing all told 17 lettered A toQ. The 1938 
and 1940 additions concerned ocean freights and war-risk insurance. 
The three sections added to the 1937 issue, and repeated in the last two 
are: (F) Maximum payment terms, 30 days from date of delivery; 
(G) 1 percent cash discount allowed for cash payment against docu- 
ments in New York; and (H) “The prices in Carbon Black Export, 
Inc.’s price schedules are net prices for resale by distributors, agents, 
and subagents. No discount, other than that authorized in the pre- 
vious regulation (G), may be allowed customers for prompt payment.” 
The price decline clause (A) was slightly modified to read “No price 
decline guarantee (Fall Clause) shall be given on any sales.” 

Mr. Kayser described a basis of control over distributors and agents 
consisting of a system of reports as follows: * 


The reports covered two types of transactions. The first type of transaction 
was that one which required the direct shipment of the goods from the United 
States to the consumer. 

The second type of transactions were the contract sales as well as spot sales 
for less than 50 cases or equivalent lots, I believe. What was required in either 
report, whether I have covered the matter completely or not, was the name of 
the customer and his address, the quantity involved, the price at which it was 
sold, the terms allowed, the full description of the types of packages required, 
and details of that kind. : 

* * * * * * * 


That was the basis of the control. In the event there was any question about 
adherence to the numerous regulations we made from time to time with regard 
to the rate of exchange, for instance, at which the dollar price was allowed to be 
converted to the price of the market in which the goods were being delivered, we 
would require the original contracts or copies thereof for examination. 

These records not only furnished the basis for our control, but also furnished 
the information from which we drew up statistics, statistical reports as to the 
relative position of distributors in any given market, and total sales in the 
market, and so on. 

Another method of control was to issue these basic selling policies which repre- 
sented the major items of the code of conduct, and to issue amendments either by 
letter in special cases or by new issues of the basic selling policy keeping agents 
and distributors informed of what was required everywhere. 

Now getting to the question of discipline. There have been a few cases where 
the distributor or agent has had to be what you term as “disciplined.” I think I 
probably used that term myself, 


Mr. Kayser pointed to exhibit 27 A as illustrating association pro- 
cedure in checking deviation from sales policy. This exhibit, dated 
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June 23, 1933, is the photostat of a telegram to the Cabot company, 
which he termed “an admonition to please behave.” It reads as 
follows: 

PLEASE CABLE YOUR ITALIAN AGENT NOT TO QUOTE AEROPLANO 
MILAN ITALY SPHERON LESS THAN FAS BASIS THREE SEVENTY FIVE 
STOP AMOUNT INVOLVED IS TWENTY CASES STOP THIS BY 
REQUEST. 

Exhibits 29 A-i to 380 consist of 11 photostats of correspondence 
passing between the association and Binney & Smith, distributor, be- 
tween January 18 and August 31, 1937, relative to an infraction by the 
latter’s Belgian agent, Peter Freres. Mr. Kayser referred to this 
group as a “detailed account of how we proceed in matters of that 
kind.” ‘The correspondence indicates that the agent made two de- 
liveries to a customer on a purported single c. i. f. invoice. The 
distributor eventually agreed with the penalty imposed, a 2-month 
suspension of the agent, which is set out in exhibit 29-D as follows: 

We have decided to Suspend the privilege of Peter Freres to sell for you in 
Belgium for 2 months. Please cable them this information, advising them that 
the suspension goes into effect immediately on receipt of your cable, and that 
they are barred from making any forward or spot sales during the 2 months’ 
period beg.nning with such receipt, whether it be for delivery by direct shipment 
or ex warehouse. 

Mr. Kayser cited as an illustration of protection given distributors 
against arbitrary deduction of discounts by customers, the case of 
Semperit, appearing in exhibit 31 A, photostat of a letter dated Febru- 
ary 6, 1937, association to Binney & Smith, and reading as follows: 

During the past year the firm of Semperit, with branches in Austria, Poland, 
and Czechoslovakia, has on various occasions paid each of its suppliers in advance 
of 30 days from steamer arrival and has arbitrarily deducted a discount. Pro- 
tests by distributors and their agents at this unprivileged practice have not 
consistently succeeded in recovering the discounts taken. 

In consequence of Semperit’s arbitrary position in this regard we find it neces- 
sary to require that no further sales be made by any distributor or agent to 
this customer unless there is a prior definite understanding that invoice amounts 
are net under all circumstances except when cash is paid by the buyer in New 
York against delivery of documents. The exception carries the privilege of 


deducting 1 percent discount. Any variation: to the foregoing requirement shall 
mean no sale. This notice is being sent to all distributors. Please promptly 


instruct your agent accordingly. 

Mr. Kayser testified that on two occasions fines have been imposed 
on distributors, once in the case of Cabot and once against Binney & 
Smith. The latter is evidenced by photostat of the association’s letter 
of February 9, 1937, to that distributor, reading as follows (exhibit 
32 A): 

From the time when Carbon Black Export, Inc., made the regulation that a 
customer must make cash payment in New York against presentation of docu- 
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ments in order to enjoy the 1% discount privilege and up to November 13th, 1936, 
your company has admittedly allowed the discount to Goodrich Rubber Company 
and Goodyear Tire & Rubber Company on more generous terms. The infraction 
is ‘subject to penalty under the Distributors Contract between your company 
and Carbon Black Export, Inc. : 

Of the penalties provided by the contract the one most justly fitting the char- 
acter of the offense is unavailable. Therefore it has been agreed with you that 
a cash fine shall satisfy the requirements in this one case. 

Consequently I herewith impose a fine on your company of $1,500.00 and 
request that you make arrangements for its prompt remittance to Carbon Black 
Export, Ine. ‘I must advise you further that a recurrence of this violation of 
regulations will call for prescription of one of the more severe penalties under 
the contract. 


Exhibit 33 A-B, photostat of letter from the association to Binney 
& Smith dated April 14, 1937, lists sales to four subagents, and refers 
to the report Forms II A as follows: 


We require, as you know, the name of the ultimate consumer of all black under 
our jurisdiction and the listing of a sub-agent’s name by an agent, on its Form 
II A to us, does not meet our regulations. Further, although your sub-agent 
may buy, with or without your permission, a supply of black from another dis- 
tributor, the responsibility of the agent involved is still binding to the extent 
of furnishing as usual information on Forms II A, concerning the ultimate 
disposal of such material. 


The association’s control over distributor’s advertising is evidenced 
by exhibit 35, photostat of a letter from the association to Columbian, 
dated January 8, 1938, in which is quoted the opinion of counsel 
reading as follows: 


(2) The Distributor may advertise in his own name and at his own expnese, 
but he certainly has no right to advertise himself as agent for any Producer, 
since that would be a misrepresentation of fact and a repudiation of the obliga- 
tions assumed by paragraph Second of the Distributor’s Agreement. There is 
nothing to prevent him from advertising (1) brands which he has the right to use, — 

or (2) high-grade blacks. In the latter case, it would seem that he would also 
-have the right to use the Producer’s name, provided it is so used as to be confined 
exclusively to such high-grade blacks. 


Referring to exhibit 45 B, photostat of a letter from the association 
‘to Cabot, dated July 16, 1937, and stating that a disclosed consumer 
must be quoted the minimum price but that “a jobber wishing to pur- 
‘chase for resale purposes must be quoted the highest. price regardless 
-of quantity,” Mr. Kayser testified as follows: * 


Q. In other words, then, a jobber in the United States desiring to purchase 
‘carbon black from a distributor and that being his only source, he couldn’t buy 
it directly from the Carbon Export Co? 

A. That is correct. 

‘Q. He would have to pay what? 

A. The highest schedule price. 
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Q. For export? 

A. For export. 

Q. No matter what quantity was involved? 
A. That is correct. 


Tt will be recalled that in section IV-E above, with reference to 
exhibits 49 to 55, Mr. Kayser testified that it was the association’s 
policy to refer all inquiries for carbon black to distributors. He also 
testified that from 1933 to 1940 there was a substantial increase in 
the number of inquiries from miscellaneous persons, firms, and cor- 
porations for carbon black for export. 

Exhibits 46 A-C are photostats of correspondence between the 
association and distributor Cabot, dated in early February 1938, 
concerning Cabot’s plea that a Boston exporter-customer be allowed 
freight on a 50-pound shipment to South America. The association 
computed the amount of freight and permitted its allowance, writing 
“considering the small quantity of black involved in the present in- 
stance, we are willing to make an exception.” 

The omission of the so-called “Fall Clause” from long-term con- 
tacts, was the subject of Mr. Kayser’s letter of March 12, 1938, to 
Mr. Van Valkenburgh of Dunlop Rubber Co., Ltd., Buffalo, N. Y. 
The latter states that the explanation is made because the association’s 
distributors are unable to make a full explanation. The pertinent 
portions of the letter, being the first five paragraphs, read as follows 
(exhibit 70 B) : 

Please pardon the delay in replying to your letter of March 7th. It is due 
to the fact that I have been out of the office continually since your communica— 
tion reached me. 

The absence of the so-called Fall Clause from the contracts which are offered 
earbon black buyers in the export markets is not the result of an attitude taken 
by our distributors and agents on their own initiative. Under our arrangements 
with them our representatives are obliged to refuse it. 

Unfortunately I cannot agree with your opinion that there is no reason for 
us to refuse the Fall Clause in foreign contracts. Our industry had an illus- 
tration of the sad state of affairs it can bring about in the free-for-all period 
which existed prior to 1934. You will recall that period as the unhappy time 
for the producer when the said stipulation played such a large part in wrecking 
prices abroad, as well as the time when the export consumer was without pro- 
test obtaining his carbon black at a materially lower price than that at which 
the American consumer could acquire it. When Carbexport was formed by 
those who were suffering the consequences.of the wreck, one of its first actions 
was to bar the further use of the sales condition which so thoroughly im- 
plemented it. 

In my opinion the conditions now prevailing in the American market prove 
the action of Carbexport with respect of this insidious contract stipulation to 
have been most sound. If I have observed those conditions correctly, the Fall 
Clause in domestic contracts has contributed its full share to the debacle. 

With the best of will I am unable to understand why Mr. McDowell, at Fort 
Dunlop, should feel greatly disturbed over being unable to obtain any price 
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protection clause in his carbon black contracts. He cannot be fearful that we 
completely reject the principle of price protection to the customer. On each of 
the two occasions in our history when we have reduced sales prices, namely 
effective December 1st, 1984 and February ist, 1938, we have specifically stated 
the reductions to be applicable to all balances on customers’ contracts which 
had not been shipped from the American seaboard prior to those dates. 

‘Mr. Kayser testified that distributors chose their own agents and, 
except in one or two inconsequential instances, the association had 
nothing to do with their approval. In referring to exhibit 73 A to 
73-Z-35, a 59-page list of distributor’s agents and subagents, he testi- 
fied that on account of wartime conditions, it would be impossible to 
determine which of these are authorized to do business in the United 
States. 

Mr. Norman L. Smith, president of Binney & Smith, on a visit to 
his firm’s customers in France, wrote Mr. Kayser on May 25, 1935 
(exhibit 588 A-B) that he had encountered pressure to sell below the 
association’s price list and to allow a 1-percent discount for 30-day 
payments, concluding his letter with the suggestions: 

1. For the Export corporation tu discharge all distributors’ agents in France 
and simply appoint one agent for all the corporation. 

_ 2. To pay every agent a fixed commission, but of course by that I do not mean 
the same amount to each agent. 

Mr. Kayser’s reply to the foregoing is in the record as photostat 
exhibit 179, dated June 11, 1935, and reads, in part, as follows: 

Iam not certain that it is yet the proper time to propose discharging present 
agents and establishing a single one responsible directly to Carbexport. I doubt 
it. The overthrow of the Codes by the Supreme Court decision leaves only the 
sketchiest instruments for controlling the domestic situation. I imagine that 
producers will want to take a fair look at the ultimate effect on the industry 


before further concentrating control in Carbexport hands. 

There is nothing further in the record as to any action about agents 
in France. Mr. Kayser testified that Mr. Smith’s reference to the 
codes meant the N. R. A. and that his own phrase “sketchiest of con- 
trols” meant the Trade Practice procedure of the Federal Trade Com- 
mission for dealing in the United States with “unfair practices similar 
to those in France about which Mr. Smith complains.” * 

Mr, A. F. Kitchell, of Binney & Smith, gave testimony concerning 
contract procedure covering their domestic business which permitted 
upward adjustment of prices every 3 months, and as to fall clauses as 
follows: © 


A. I mean that 100 percent of our contracts never carried the fall clause. 
When markets were weak or the customer thought that prices might go down, 
they were very apt to insist upon a fall clause and we felt obliged to put it in. 
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On the other hand due to our general policies which have grown up over the 
years, we have had a mutual understanding with practically all of our accounts 
that if conditions change materially during a period of any contract and the 
customer was faced with the position where the contract named a price and he 
could get a better offering, and we know darn well he could, we never fell back 
upon the legal rights in the contract but tried to do what we thought was the 
fair thing, looking toward his protection and our protection later on. 

Q. You say these fall clauses were not universal. I would guess, and correct 
me if I am wrong, in connection with this sort of thing that probably it was the 
big customer who was always successful in getting the fall clause to operate. 

A. He may have led the way, sir, but in our position within our own organiza- 
tion, we have never tried to draw the line between the big man and the little man. 
We felt that each was entitled to a fair deal. 

Q. I have another question here and I think probably you have covered it, but 
I will ask you this: What was the purpose of these clauses, namely, the escalator 
and fall clauses? 

* * * * * *% % * 

A. And in the purpose of these clauses, which I give, it is easy to get one kind 
when the market is weak and going down and it is easy to get another kind when 
it is the reverse. But we have tried not to play the thing unfairly one way or the 
other, but to get a good average—fair experience with our trade that would in 
turn protect us in the long run. 

Q. You were successful, were you not, in eliminating the fall clause from 
export trade, were you not? 

A. I don’t have anything to do with that. 


When the association commenced operating in May 1933, it required 
distributors to file with it the details surrounding all contracts running 
for the calendar year in question. Exhibits 297 and 623 are photo- 
stat copies of such requests, which Mr. Kayser testified formed the 
basis of the association’s control of export transactions. Exhibit 297 
is dated October 17, 1933, notes a price advance, and requests data on 
all contracts entered into immediately before and after the price in- 
crease. Exhibit 623, dated July 24, 1933, requests filing of five specific 
contracts with firms named Lorilleux, Goodyear (England), Neu- 
maticos Goodyear, Goodyear (Australia), and B. F. Goodrich, the 
request being prefaced as follows: 

Because of the number of important requirements contracts and option con- 
tracts which appear in the lists given on Forms 1 and 2, on the statistics we 
called for immediately after May 24, we find it necessary to require the filing 
of all such contracts by all companies. 

The Forms 1 and 2 are the report forms described above by Mr. 
Kayser.. Photostat copies of the report forms appear in the record 
as exhibits:584 and 585. Exhibit 584 is known as “Form II,” is for 
the use of distributors, and calls for information on contract, customer, 
amount, price, terms, place of delivery, packaging, and name of agent. 
It carries a notation that the form be filed “immediately after con- 
tracts are obtained.” Exhibit 585 known as “Form II A,” is designed 
for the use of agents and calls for information on delivery date, cus- 
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tomer, quantity, spot or contract sale, price, packaging, type of black, 
terms, and name of subagent. It carries a notation “Listings on this 
form mailed monthly, not later than the 10th of the month following.” - 

At the June 6, 1946, hearing, Mr. Kayser read into the record a 
prepared statement summarizing the association’s pricing policy as 
follows: 


Distributors paid Carbexport the c. i. f. prices thus devised less 8 percent 
discount (their commission) on the f. a. s. base factor, regardless of quantity. 
The commissions which distributors paid out of their own allowance to their 
agents were, of course, less and were made uniform depending on the type 
arrangement in effect. 


D. PRICES AT WHICH CARBEXPORT’S CONTRACT DISTRIBUTORS RESOLD TO. THEIR 
CUSTOMERS ABROAD 


All prices under this title were set by schedules issued by Carbexport. The 
schedule resale prices governed sales by distributors and/or agents to customers. 

While schedule-making policy has tended toward uniform programing, com- 
plete uniformity has never been achieved. The aspects of uniformity to which 
scheduling successfully clung were the following: 


(1) A division of the export world into tivo zones according to the value of 
the freight factor in c. i. f. price structure 


One zone, termed “low zone,’ comprised essentially markets to which ocean 
freight rates from Houston, Tex. ranged between 10 and 25 cents per cubic 
foot. The other zone, termed “high zone,” comprised essentially those to which 
the ocean freight rates ranged over 25 cents. The original freight factor used 
in making c. i. f. prices to destinations in the first zone, for instance, was the 
ealculated average of all the separate rates to destinations within the 10-25 cents 
range weighted by the estimated tonnage moving to each. The factor arrived 
at was 15 cents per cubic foot. The like original factor arrived at for the second 
zone was 382 cents per cubic foot. 

The low and high zone factors were checked several times between 1933, when 
Carbexport began to operate, and the outbreak of war in September 1939. The 
first recheck showed that failure to take into account that the largest markets 
were uniformly those with the lowest freight rates within a range and that 
any disproportionate increase in volume in those markets would create-an unin- 
tended increment for the manufacturer in over-all net return from exports. Such 
an increase in volume was in process at the time of that recheck. The freight 
factors were not changed, however. A compensating reduction in the uniform 
ce. i. f. prices for each zone was made instead. From that action the policy 
developed of leaving the original factor unchanged and of compensating for 
increments and decrements respectively by reductions or increases in ec. i. f. 
prices. 

The effect of this procedure was to make the ec. i. f. price to every market 
within a zone uniform and to make only two different basic ¢. i. f. prices in the 
world. The fact that it was at times necessary to modify the uniform ec. i. f.. 
price for some particular market in a zone for some special reason, such as com- 
pensation for the high cost of providing exchange due to regulations by the gov- 
ernment of that market, did not alter the effect generally. 


871. 1678 ; 1682. 
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(2) A minimum number of resale price schedule patterns 


The most detailed pattern—the one employed in markets where the use of 
carbon black was extensive and varied as to type, size, and number of customers— 
recognized the need for quantity differentials because of the extra costs attaching 
to handling many orders for small quantities. This pattern set the prices for 
every type of sale from e. i. f.-to delivery from an inland warehouse. The least 
detailed schedules were for the simpler markets where quantity differentials 
were unnecessary. They set the . i. f. prices only; they indicated by regulations 
the procedure for adding charges for extra costs where necessary. A sample of 
each of these two patterns is attached (Australia 1938, as exhibit 575, a-d, and 
British Malaya 1938 as exhibit 576). Between these extremes there were a 
few intermediate patterns which represented such modifications of the most 
detailed one as the characteristics of the markets covered thereby dictated. 

Resale prices fixed by Carbexport were minimum prices. Since, however, 
practically every market was served by from two to all of Carbexport’s contract 
distributors (a distributor’s territory was world-wide) and their agents (an 
agent’s territory was local), these minimum prices were, with exceptions occur- 
ring in isolated spots, the actual prices of resale. Since Carbexport collected 
from its contract distributors no more than the lowest prices of a schedule regard- 
less of quantity of a schedule for which'a price was made (which is the e. i. f. 
price described under subsection B above), all schedule increments over said 
lowest scheduled ec. i. f. prices went to distributors and/or their agents to 
reimburse them for the extra service costS involved in small quantity sales and 
deliveries and in deliveries beyond c. i. f. The amount of the increments 
allowed from time to time was arrived at through examination of the showings 
made by groups of agents resident in the markets where increments were granted. 


The inauguration, in 1937, by the Cabot company of a system of 
bulk delivery of carbon black to domestic users at an economy variously 
estimated from an eighth to a quarter of a cent per pound, precipitated 
a price war in the domestic market, in the course of which, following 
November 1, 1937, the price of carbon black fell from 4 to 214 cents 
per pound. This resulted in demands for a reduction in the export 
price. On January 14, 1938, Mr. Kitchell of Binney & Smith wrote 
Mr. Kayser as follows (exhibit 306) : 


I have discussed with you on the telephone some of the situations which have 
arisen in connection with our relations with important consumers abroad. 

Speaking solely as a distributor, I feel that the matter of good-will is of 
sufficient importance to every producer member of the corporation to consider 
the situation very promptly, and to give immediate indication to the trade of 
their intention to make some change in the schedule of prices. 

Fortunately, it does not seem necessary to go to any drastic limits, as I 
believe that a reduction of % to 34 cent per pound in the export schedules 
would rebound to the benefit of the corporation, and be worthwhile for the 
future. I hope, accordingly, that your members will consider these matters 
promptly, and release their intentions without loss of time. In doing so i 
recommend that the announcement be cabled as soon as possible to the effect 
that the new price schedules will be effective until further notice on shipments 
clearing the port on and after February 1, 1938. 
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Mr. Kitchell, questioned about this letter, testified as follows: ** 


Q. Why did you emphasize “solely”? You say “Speaking solely as @ 
distributor.” 

A. Mr. Smith had taken it up with me for the reason that he was concerned 
on account of the pressure brought by certain foreign buyers for a lower price 
in the export market, knowing that he was on the firing line with direct 
responsibility 

Q. (Interposing.) To stockholders? 

_A. No; direct responsibility of taking care of those customers, they looked 
to him. : 

Q. Oh, I see. 

A. He naturally felt the pressure more than anybody else, and I could 
sympathize with him as a seller of the effect. 

Q. Was it also the pressure from buyers that had a-.dual capacity? I mean 
the larger rubber companies who had plants both here and abroad? 

A. That was a combination of both. 

Q. Yes. 

A. However, looking at it from the standpoint of the carbon black itself 
IT could not wholeheartedly recommend a lowering of the export price, because 
I saw no reason for it. ; 

Q. I think it is in exhibit 305, which—just preceding 306, where there is a 
memorandum from Mr. Kayser setting forth certain aspects of the relationship 
between those prices. Wasn’t one of them, as I read it, that there was a 
likelihood of what we might call an arbitrage taking place between those large 
customers—that is, buying the rubber in this market and sending it to their 
foreign plants if that margin was too wide? 

A. Iheard that suggestion. I never knew of its being carried out. 

Q. You did not have that fear on your own account of that kind of arbitrage 
between those two markets? 

A. The difficulties in so doing are rather great. The products that we furnish 
to customers in domestic markets are in either bulk hopper cars or in bag 
form; neither of that can be exported. If they are going to export it they 
have got to take and put it in containers of some kind, ship it to the seaboard 
at considerable expense, which, I gather, in most cases would more than offset 
any difference in prices. 

Q. There would be another limitation on arbitrage of that sort insofar as 
the carbon black export rules would have prohibited it if they knew—that is, 
from selling for export in this market ; isn’t that correct? 

A. That is right. 


Mr. Norman L. Smith, of Binney & Smith, wrote Mr. Kayser on 


January 16, 1938, the first three paragraphs of his letter reading as 
follows (exhibit 307 A) : 


I have been asking myself what the carbon black producers would do if the 
present price situation was reversed, that is to say, if the price to the domestic 
manufacturer was 1% cents per pound more than the price to the foreign manu- 
facturer. The large consumers here would certainly resent having to pay more 
than their affiliates abroad, and I am wondering if the producers would be 
deaf to their appeals to be placed on a parity with their foreign competitors. 
Would the producers not be afraid of incurring the domestic manufacturers’ 
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displeasure and fearful lest they might take some steps to protect themselves? 

Should we therefore allow geographical locations to penalize certain cus- 
tomers? Is it good policy, simply because we have the legal machinery to main- 
tain the present differential between the export and domestic price to do so? 
I do not believe the Export corporation was created with this idea in view, but 
rather to maintain a stabilized market. The Export corporation, like any other 
supplier, exists on the goodwill of its customers. It is.of course a fact that 
irresponsible competition has reduced the price for the domestic market far 
below a reasonable basis, and naturally I do not advocate an equal reduction 
for export, but some consideration should be shown to the foreign buyer. The 
corporation has proven its power to maintain prices—now it should display its 
magnanimity. 

Further, we have to remember that a great many concerns who resent the 
maintenance of the present export prices are branches or affiliates of some of 
the largest consumers in this country, and the parent companies here I under- 
stand are greatly resenting the fact that their branches have to pay so large 
a premium. 


Mr. Kitchell testified further in respect to the foregoing exhibit, as 
follows: 


A. * * * That there was no reason in the world for lowering the export 
price as such. The domestic price here was purely an abnormal situation, 
brought about by this competitive fight. Those conditions did not apply in 
any way in the export trade. No bulk black was shipped abroad. There was no 
question of a differential. The price in the export field was on a normal basis. 
Just because we were fighting here—I think Mr. Smith will agree with me—we 
saw no real reason to wreck the export price at all. 

Mr. Reid L. Carr was questioned on this exhibit as follows: ®° 


Q. Do you agree with Mr. Normal Lee Smith’s statement in 307 A and B, 
that Carbexport was created to maintain a stabilized market? 

A. Well, I would say that the stabilization of export markets was certainly 
one of its main objectives. But I would not say that it was created for the 
purpose of stabilizing the domestic market and I don’t padersinnd that that 
is what the letter means. 


Mr. Billings of the Cabot company, on J anuary 21, 1938, forwarded 
to Mr. Kayser a letter of Dunlop Rubber Co., Birmingham, England, 
to Cabot’s agents, Hughes & Hughes, London, England, dated Janu- 
ary 10, 1938, which reads as follows (exhibit 309 B) : 


Now that the domestic price of gas carbon black is 244 cents per pound in 
bulk f. o. b. plant, we consider a reduction in the export price to use is overdue 
and we wish you to advise your principals that the position created by the wide 
differential now existing in the domestic and export prices is unjustifiable. 

We want you to press very strongly for an immediate adjustment to the 
basis of the domestic price, after allowing for any increases in inland and ocean 
freights. Failing this it is our intention to take immediate steps to protect 
our interests in this market. 

Yours faithfully, 
- (Signed) J. McDowE Lt, 
Chief Purchasing Agent. 
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Mr. Kayser, as president of the association, in the face of this pres- 
sure, prepared an agenda for the December 10, 1937, meeting, photo- 
stat exhibit 305 A—D, the relevant portions of which read as follows: 


This is the first time in its history that Carbexport has to consider price 
policy in face of a declining domestic market. The unanimity of opinion on 
export price policy which has been natural during the period of unchanged 
price in the domestic market will no longer exist. The principal division of 
‘opinion will arise over the question of whether or not export prices should 
automatically follow the course of domestic prices. 

The main reasons which will be offered in support of the contention that 
they should do so will be that a differential between the two in excess of the 
‘sum of calculable and estimable transportation costs from the U. S. will (1) 
invite an’ increased movement of nonmember black into the exports markets, 
will (2) encourage international customers and merchants to buy in the domes- 
tic market and ship abroad against us, and will (8) induce large foreign buyers 
to encourage to the utmost a greater production of carbon black outside the 
US. 

It is the management’s opinion that at this time these reasons are not opera- 
tive and that, therefore, they do not offer sufficient grounds for a change in 
Carbexport’s present schedules. The outsiders, with the exception of Magnolia 
Petroleum Co., have been moving approximately 90% of their production 
into export right along. The total quantity which they could shift from the 
domestic into the export market in the next three months would not be more 
than one and one-half million pounds. International buyers and merchants are 
not likely to go to the trouble and expense of equipping themselves to take 
black in domestic bags at U. 8S. seaports, package them and arrange transporta- 
tion until domestic prices and transportation costs are stabilized. Neither 
of these factors is stable now and both of them are likely to continue in a state 
of confusion for the next two or three months. As for the third reason, its 
force is only likely to exert itself if an excessive differential is maintained con- 
tinually after the factors which make up the price are stable. 

In addition to the foregoing negative argument, there are, in the estima- 
tion of the management, the following positive reasons for not changing export 
prices at this time merely because domestic prices have changed. They are: 

(1) That Carbexport was formed, in part, for the purpose of making the 
export and domestic markets independent of each other, as is the situation in 
the case of all important articles in international commerce. If this were not 
so it would follow that whenever the Export Corporation might find it neces- 
sary to lower prices to meet competition in one or more foreign countries, the 
domestic price would have to decline immediately and in like amount even tho 
there were no competitive pressure on it. 

(2) That Carbexport is a Corporation in which its stockholders have important 
‘investments. It is reasonable of any investor to expect his Corporation to make 
money for him as long as it can do so competitively. In addition to having 
invested thus, Carbexport’s stockholders pay it a fee for moving their black at 
a profit. If the profit were given up except under competitive pressure Carbex- 
port’s members would have reason to be skeptical of the advisability of con- 
tributing a neat sum monthly to the maintenance of an institution which fails 
to provide the market stability which will assure the profit. 

(3) That Carbexport should act when it can in such a way as to prove that 
its policy is not dependent on what happens in the domestic market, lest members 
come to feel that they are entitled to exercise their right to freedom of action in — 
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the domestic market as a means of abehinning and affecting the export market. 
to the disadvantage of the Corporation. 

The President presented his recommendation as to export prices of carbon. 
to continue present c¢. i. f. prices to customers in effect on all sailings from U. S. 
ports up to and including, oy March 31st, 1938, unless otherwise instructed 
before that date. 


The directors met on December 10, 1937. Photostat copy of the 
minutes, exhibit 103 A—B, discloses the following action taken on 
prices: 

It was moved and seconded that the President be authorized and instructed 
forthwith to announce to the trade that present ¢. i. f. prices will be reduced one 
cent per pound for the period from April 1st, 1938, to July 1st, 1938. This motion 
was lost. 

The President presented his recommendation as to export prices of carbon 
black for the first quarter of 1938. 

Upon motion duly made, seconded and carried, the following resolution was: 
adopted : 

“Resolved, That the President be and he hereby is instructed and empowered 
to_ continue the present c. i. f. prices for sales made for shipment from U. 8S. 
ports up to and including March 31st, 1938.” 


Thereafter, on January 22, 1938, Mr. Kayser addressed a letter to 
all members reading as follows (exhibit 310 A-B) : 


When on last December 10th the Corporation announced unchanged forward 
export prices for the first quarter of 1988 a number of factors bearing on price 
determination were seriously unsettled. An important one of these, namely 
ocean freights, has lately been put in order and at a lower level than seemed 
probable in December. It does not seem too hazardous to estimate the status of 
another, namely domestic rail freights, for the next several months. 

Observation of the activities in export of nonmembers of the Corporation 
indicates strongly that at least one of them is quoting in some important markets 
from 7% to 11% lower than our schedules. The differential between the do- 
mestic and export base prices has increased *4¢ since our December 10th an- 
nouncement. Its size is now such as to give restive large customers strong, 
inducement to consider long term arrangements with our competitors. 

In the circumstance I consider it advisable to reduce both our purchase and 
sales schedules for the balance of the previously announced selling period, and. 
~therefore recommend the following : 

(1) That our ¢. i. f. prices be reduced 75¢ per 100 Ibs. for sales made for 
shipment from U. S. ports from February ist, 1938, to and including March 
31st, 1938. ' 

(2) That our f. a. s. Guif ports prices for settlement with producers on all 
sailings on and after February 1st, 19388, and until further notice be reduced T5¢ 
per 100 lbs. 

The by-laws of the Corporation provide that export prices may be changed 
without a meeting of stockholders by the written consent of the holders of a. 
majority of the total number of shares outstanding. I herewith request your 
consent to price changes as above recommended and would appreciate a reply 
by return mail. 


All members appear to have concurred in the price decrease, two 
of them in writing, United, by letter dated January 31,1938 (exhibit 
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311-C), and Cabot, by telegram dated January 24, 1938. Member 
Panhandle dissented, its letter dated January 25, 1938 (exhibit 3138), 
reading as follows: 


Your letter dated January 22 addressed to Mr. Wishnick received in his ab- 
sence. ’ 
We wish to advise that we see no reason for reducing the export price at 
this time, and cannot agree that the present domestic price has any bearing 
whatsoever on what the export price should be, and we definitely vote “no” 
against making a lower price at this time. 


Some foreign buyers were not satisfied with the reduction. Mr. 
Gundry of Binney & Smith’s London, England, office, in a letter to 
Mr. Kayser dated March 8, 1938, wrote as follows (exhibit 319 C—D) : 


You will remember that you tried to prove that the reduction of 0.75 cent 
per pound in the export price of Carbon Black resulted in a net reduction of 
the price to the producers of one and a quarter cents per pound. 

* * * * * * * 

As I understand it, the price of Carbon. Black in the United States has been 
reduced since the 1st November last by one and three-quarter cents per pound, 
and I believe that the present price is two and a quarter cents per pound. The 
price c. i. f. U. K. for the 50-pound bag packing which, after all, is the most 
important, is 5.21 cents per pound. At current rates I calculated that freight 
and insurance costs 0.76 cents per pound, which brings us to a f. a. s. figure 
of 4.45 cents per pound. 


Mr. Kayser’s answer to Mr. Gundry’s argument is contained in his 
letter dated March 19, 1938, to the Cabot company, reading as follows 
(exhibit 320) : 


In support of my argument that during the period January 1, 1934, to No- 
vember 1, 1937, the net price received by our producers from sales in export 
were reduced approximately 14 cent because of benefits passed on to buyers, 
whereas during the same period there was no reduction in the net price received 
from domestic buyers for like reason, I submit the following : 


‘Our export prices prior to Dec. 1, 1934.........-.---.-______- 7. Wie 7558.0 17.28) 5 16.43 6. 43 
Our export prices thereafter through period.____.__-_ ______ 7.43 7.15 6.97 6. 21 6. 21 
A ctudlipricereductionss sem ait oe Se Pers is pr 47 38 Bah 22 22 
Enereased freighWabsorbeds o =. sal Sse Sek ee Sa 38 30 +25 18 16 
Total diminishment of net price received__....________ 85 ; . 68 . 56 - 40 38 


Mr. Kayser testified, by means of a prepared statement, that exhibits 
306 and 309 (Binney & Smith and Dunlop letters) “are typical of the 
pressures the few buyers who purchase more.than 60 percent of the 
carbon black consumed are able to bring on American producers” 
through distributors. There were many such appeals by letter and 
by telephone in the period between December 10, 1937, and January 27, 
1939. His statement further reads: 


I have only two other comments to make on Carbexport’s export prices. Each 
Statement is made explicitly. 


som. 1744, 
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The first is that Carbexport has never used price competitively against non- 
members. The export prices of nonmembers have been lower than Carbexport’s 
prices, regularly and ccntinuously. Carbexport’s prices have never been lowered 
even to the point of equality to meet competition. 

The second categorical statement I have to make is Hist the export price of 
carbon black has no effect on the volume of carbon black exported. The reason 
is wrapped in two facts. Carbon black has a very low density, and a very 
small quantity by weight serves its purpose in about 85 percent of its use in a ~ 
inanner all out of proportion to its weight. It is economically impractical to 
store appreciable quantit:es of it, both because of the amount of space required 
and because the stock has to be warehoused, the latter because carbon black 
absorbs moisture in the air like a sponge absorbs water. The cost of that kind 
of storage space, assuming its availability, is all out of proportion to the savings 
that can be effected by buying against the narrow range of price increase possible 
in such a low-priced commodity. The heavy movement of carbon black into 
export in 1939 had nothing to do with the price. It was due to the fact that 
expectant belligerents and countries which could look forward to being cut off 
from supplies of carbon black with the outbreak of war began feverishly stock- 
piling finished rubber goods, such as tires. 

It has been an exceedingly difficult problem for the United Kingdom to stock- 
pile even sufficient carbon black during the war to prevent the shortage which as 
little as a 2 or 8 months interruption of ocean transport would create. 

I call attention to exhibits 310 a—b, 311 a—b-c, and 312 to bring out that only 
the association of carbon black exporters as permitted by the Webb-Pomerene 
Act made it p-ssible to efiectively limit the extent of the yielding to pressure and 
made it possible to retreat from a previously taken position in such good order 
as to prevent the damaging chaos into which pressures in pre-Carbexport days 
had thrown exporters’ interests. The orderly retreat to a line which could be 
held served nonmember interests to the same (legree as it served member interests. 


Under questioning, Mr. Kayser explained the phrase “orderly re- 
treat” appearing in his letter of January 22, 1938 (exhibit 310 A-B), 


as follows: ™ 


A. The orderly retreat, and I now quote from my statement, “To a line which 
could be held,” served to hold a stable umbrella over the nonmembers and made 
it unnecessary for them to lower prices to an unprofitable basis. 

Q. Now we are talking about export prices now? 

A, That is what I am talking about, export prices. 

Q. I thought your orderly retreat was so that you would have a defense against 
those outsiders who wanted to reflect the domestic situation in the export market? 

A. You did think so? 

Q. Is that erroneous? 

A. I don’t recall any such purpose, and I don’t know any such stated purpose— 
or I haven’t noticed any such stated purpose in these exhibits. 

Q. Well, I wanted to just call your attention that I had that inference in mind 
so that you could make any statement that you wanted to. I had this in mind, 
that nonmember producers would find with the discontent that was apparent in 
the foreign market—because of your maintenance of the higher price because of 
the calamity in the domestic market—would find that export market attractive 
and they would say we will go under Carbexport’s prices because they are appar- 
ently not willing to reflect that situation in the export market. I just wanted to 
warn you that I had that in back of my mind. 


oLTT Sees 
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A. I don’t mind helping clarify this situation to the extent that I could, but it 
seems to me that you have a misconception of the carbon black industry’s prob- 
lems. I don’t mean to say as an industry, but as the individual members. 

In 1938 there were still such outsiders as Crescent Carbon Co. and Crown 
Carbon Co., just to take a couple of examples. Both of these companies, if my 
recollection is correct, were sellers in the domestic market as well as in the 
export market. 

Now, you simply cannot—because for the moment it looks like a more attrac- 
tive move-—desert customers who are depending on you here, because you will 
never get them back, or if you do get them back it will be over a long pull. 
Mr. Herkness, I think, testified that he picked a market and stayed in that market 
for a good many years. He did not have the same problem. It would apparently 
not have come back into the domestic market if the reverse had been true. 


Mr. Kayser testified that his letter to the Cabot company, dated 
March 19, 1938 (exhibit 320), was an explanation to distributors for 
use with their customers of the manner in which the association 
had absorbed freight increases. Questioned whether he knew “any 
instance when export prices influenced or affected the domestic com- 
petitive price,” he replied as follows: ” 

A. The only thing I can answer is that I do not know an instanee where 
export prices were made with the idea of affecting it. Now the word “affect” 
has a broad a meaning as reasonable in my estimation but if there is any idea 
to determine intent through that question, I will categorically say there was 
never a price made that was even thought as being parallel or related to the 
domestic price in that sense. : 

A tabulation of the association’s export price changes for the period 
from May 25, 1933, to June 5, 1940, 21 in all, with reference, by ex- 
hibit number, to the directors’ meeting at which authorized, is in the 
record as exhibit 665. Corollary to this tabulation is the following 
tabulation appearing at page 1739 of the transcript, which, after 
showing deduction of the association deficit charged back to members, 
gives the members’ average net return per pound. 


Average gross Average deficit Average net 
ear price f. a. s. re- per pound price f. a. s. re- 
ceived per charged baek ceivea per 
pound (cents) (cents) pounds (cents) 
5. 48 0. 41 5. 07 
5. 40 - 46 4.94 
5. 37 . 50 4. 87 
4.41 .3l 4.10 
4. 36 27 4.09 
4.42 .3l 4.11 
4. 56 - 33 4. 23 


Exhibit 679, contained in the record is a photostatic copy of a 
price chart submitted to the OPA in May 1942 in support of the asso- 
ciation’s application for an export price premium. This chart depicts 
tonnage and price information from January 1, 1939, to February 28, 
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1942. Tabulations are made of gross price per pound received by the 
producer, and tabulations of deductions for association deficit, and. 
cost between plant and Gulf port leaving a final tabulation of net 
return per pound to the producer. This, in comparison with a tabula-. 
tion of “f. 0. b. plant price of domestic black,” establishes the fact: 
of a differential in favor of export black. On this exhibit the average 
differential commences with 1.022 cents, and decreases as follows: 
0.833, 0.683, 0.367, 0.360, 0.110, 0.232 and for the last period, January 
and February, 1942, 0.129 cent. 

Mr. Kayser explained the decrease to two reasons, first that the: 
export black price “moved in a different pattern than the domestic 
price,” and second, due to a great decline in volume of exports over: 
which the association had control between 1939 and 1942, the cost. 
per pound increased, thus reducing the net to the producer. 

It appears from exhibit 680 B, copy of a filing made with the OPA 

on May 6, 1946, to establish an export premium for furnace black, that. 
filings of price information were made by the association on March 
31, 1945, and April 7, 1945. This exhibit discloses use of a premium 
of 0.8060 cent per pound on black in bags and 0.8726 cent per pound 
on black in 300-pound cases. Exhibit 683, copy of an OPA letter 
dated May 17, 1946, heretofore quoted, indicates that the premiums 
appearing in exhibit 680 B, are those which were established for 
channel black, in view of the statement in the letter: 
Inasmuch as your new items are merely variations of carbon black upon which: 
a premium is allowable this office has no objection to your applying to these new 
items those premiums which have been approved for your other types of carbon! 
black. iy 

The J. M. Huber, Inc., by its vice president, R. H. Eagles, on Novem- 
ber 14, 1939, wrote identical letters to Pennsylvania Rubber Co., 
Jeannette, Pa., and Dunlop Tire & Rubber Co. (Mr. H. F. Van Valken- 
burgh), Buffalo, N. Y., the first two paragraphs of which read as. 
follows (exhibit 487-488) : 

About this time of year the air begins to fill with rumors that the price of 
carbon black will go up or down. This is just a line to let you know that I have 
heard no rumors worth mentioning as yet with regard to 1940 prices, and to 
the best of my knowledge contracts are not yet being offered by anyone. 

As you may know, our Export corporation extended current prices without 
change through the first quarter of 1940, but your guess is as good as mine 
whether this is any indicator, because the Export corporation has always func- 
tioned entirely independently of domestic conditions. 


V. RESULTS OF OPERATIONS 


The record contains evidence and statistical information which, 
though not directly connected with the seven specifications of the bill 
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cof particulars, throws additional light on the operations of Carbon 
‘Black Export, Inc. 
Mr. Hans B. Huber, president of the three Huber companies, testi- 
fied that his company commenced export operations in 1923, did con- 
siderable export business in the late 1920’s, and against a production 
ratio of 10 percent had 15 to 16 percent of total export trade when 
the present association was organized. Prior to formation of the 
association, export prices were lower than domestic prices and since 
then they have “been as good or better.” The new group has elimi- 
nated the old evils of excessive discounts and bad credits. His com- 
pany built plants in this country for five or more domestic producers 
and in the late 1920’s negotiated for such constructions abroad for 
Amtorg (Russia), Sonemetan (Romania), and Comodora Rivadavia 
(Argentine), and is currently interested in such projects in Venezuela 
and Iran because of the availability of gas in those countries. By 
-way of a prepared statement, he added the following: °° 


Carbexport has operated from 1933 to procure for the American producers a 
fair price for their product and has more or less effectively defeated the unfair 
attempts of foreign purchases to secure an American product at distress prices 
-and frequently at less than domestic prices. 

Nonmembers of Carbexport have benefited by the stabilizing influence of Carb- 
export even when they sold under the established prices. Foreign consumers of 
carbon black, both for rubber and ink products, have been put on a more fairly 
competitive basis with American producers for such products in foreign markets 
~where the finished products have been sold competitively, because Carbexport 
chas operated to keep the carbon black export price at least as high as the domestic 
price. Transportation rates for carbon black have been kept down by the activi- 
ities of Carbexport whose weight was felt at the shipping conferences since it 
represented a volume of traffic having a real value to steamship lines. Carbex- 
port has operated to permit small business to participate in export trade—a field 
mot usually accessible to any but the larger producers in an industry. “The 
participation of J. M. Huber Corp. to the extent of about 10 percent of the United 
States exports of carbon black and our enthusiastic interest in that participation 
are proof of this point. 

‘The postwar period will be a trying time for the American carbon black 
industry. When crude rubber again becomes available, it is probable that it will 
replace a considerable quantity of the synthetic rubber now in use and crude 
requires much less carbon black. American production has been greatly expanded 
during the war through private as well as Government financing. Although 
figures are not available, it may be assumed that Russian production has also 
greatly expanded and that as soon as Russia can put its house in order it will 
make every effort to utilize its vast reserves of natural gas to satisfy its own large 
‘demand for carbon black and to capture some of the foreign carbon black market. 
Russia will have an added incentive in order to provide foreign exchange quickly 
for its rehabilitation requirements. It is known that Canada has been contem- 
plating carbon black production. Projects for production in Venezuela and 
Mexico are under consideration. The large gas resources of the Middle East will 
undoubtedly be exploited for this purpose before long. 
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These conditions mean a greatly increased supply of carbon black and a much 
more competitive international market. But the expansion of production is not 
the only threat for we hear constantly of the probabilities of foreign combinations 
or cartels dominating the postwar markets and we have ample evidence of the 
tendencies of this sort in the prewar period. If American industry is to maintain 
its position in postwar international trade, it must be able to organize itself for 
the purpose and to present a unified front to the strong competitive and poten- 
tially competitive export organizations of foreign countries. Under these circum- 
stances, it is evident that American interests will not be served and the American 
carbon black industry cannot hope to enjoy the position and prosperity in world 
markets which it has a right to, unless it is permitted to continue its present ex- 
port organization and to operate with reasonable freedom in the complex and 
severely competitive foreign field. 


Mr. Oscar Nelson, of the United company, by way of prepared state- 
ment, submitted the following information: * 


_It is my opinion that in the postwar period the channel black industry in the 
United States is likely to meet serious competition in the export market from 
carbon black manufactured elsewhere. Before the war there was carbon black 
production in Formosa and in Russia and plans were under way for such produc- 
tion in Rumania. Russia, especially, may well become an important competitor 
after the war, as the industry there has had some twelve years of growth. More 
particularly, I anticipate competition in the export market from companies 
operating in Venezuela, Colombia, Brazil, Arabia, the islands of the Persian Gulf, 
and Iran. In all these localities there are large quantities of natural gas now 
going to waste with no local industrial market. Most of these fields are reason- 
ably close to seaports, thus permitting ocean transportation, whereas most of 
the carbon black industry in the United States has a long and expensive rail 
haul to seaboard. Since the shortage of carbon black became acute, particularly 
in the last few months, there have been discussions in governmental circles 
of the advisability of building channel plants in these foreign countries (M. S. 
p. 17). Thus the attention of the oil companies, both American and British and 
Dutch, has been focused on this situation. With very cheap labor costs in these 
foreign areas and no market value for the gas going to waste, it is evident that 
the export market can only be retained by American companies through the 
exercise of superior service and marketing practices. Carbexport is the only 
agency large enough and strong enough to do this. 


Mr. Thomas D. Cabot, of the Cabot company, submitted a prepared 
statement reading, in part, as follows: * 


The effect of the formation of Carbon Black Dxport, Inc., has been to stabilize 
export prices at levels which have changed less frequently and have averaged 
somewhat higher in net return to the producer than domestic prices. This has 
benefited both member and nonmember producers. Unquestionably, nonmember 
producers have benefited the most because being free to cut the Carbexport prices 
they have increased their share of the profitable export business. 

As a director of Carbon Black Export, Inc., I have consistently voted for the 
maintenance of export prices which were a little, but not much higher than the 
domestic prices prevailing from time to time, believing that the maintenance of 
too high a price would encourage foreign competition. I think the best evidence 
of effectiveness of Carbon Black Export, Inc., in benefiting American producers 


“4 T, 643. 
5 T, 1082; 1098. 


is the small amount of growth in foreign production. he gas reserves: of the 
United States are usually estimated at slightly over 100 trillion cubic feet, where- 
as there is considerably more than 100 trillion cubic feet estimated in the known 
gas fields outside of the United States. Nevertheless, according to the best avail- 
able estimates I have of foreign production, something over 98 percent of all 
‘carbon black made from natural gas is produced in this country. 


After making reference to Russian, German, Rumanian, and Jap- 
anese production of carbon black, and the tremendous reserves in 
Iran, he was questioned as follows: 


Q. Well, now, Mr. Cabot, connect what you have been saying, if you will, 
please, concerning this competition and potential competition and potential 
postwar competition with the continued existence of Carbon Black Export, Inc. 

A. It is my opinion that by having a central agency for the sale of carbon 
black, the American manufacturers can be more alert to the potentialities of 
foreign competition and more alert in meeting potential competition before it 
gets developed and takes away the markets now supplied by American manu- 
facturers. 

* ¥ * * * * zs 

Q. if a policy is pursued of eliminating industries with a so-called war poten- 
tial do you believe that the carbon black would be one of the industries that 
wouldn't be permitted, say in Germany and in Japan? 

A. I don’t know the meaning of the world ‘‘war potential.” If you mean that 
the aggressive nations must have carbon black in order to pursue a military 
po.icy, my answer is “Yes,” they must have carbon black in order to fight a good 
land war. And if we permit potential aggressor nations to build up a large 
carbon black producing capacity, they are more dangerous antagonists than if 
they haven’t that industry already built up and must build it up after war is 
declared. 

Q. As a matter of fact, your illustration of the destruction and rebuilding and 
destruction of the plant in Russia as between the Germans and the Russians is 
illustrative of the importance that they apparently attached to a plant of that 
sort? 

A. Yes, that is true. I might say with respect to Japan that Japan probably 
accumulated about 15 million pounds of carbon black in storage before it attacked 
us at Pearl Harbor. 

* * bo * * + * / 

Q. Well, now, let’s shift to the other type of buying that I believe you sug- 
gested yourself, the cooperative buying or governmental buying through pur- 
chasing missions in this country. To what extent do you believe that that 
growing practice calls for continuation of Carbon Black Export? 

A. I think it doesn’t need demonstration that collective bargaining is an 
advantage. The buying countries have now adopted collective buying as a tech- 
nique. They have appointed government purchasing commissions to buy the 
whole requirements of some consuming country. 

Were we to be denied the right to collective bargaining, we would have to 
bargain individually, and the collective buyers would deal with individual sell- 
ers and play one off against the other, and thus get a lower price than if he 
had to deal with a collective bargaining seller—with a cooperative seller such as 
Carbon Black Export, Inc. 


Q. Thus, for example, if France decides to purchase the entire requirements 
of French consumers of carbon black as a unit, you-want to be ina position to sell 
them their requirements as a unit? 

A. That is right. 


Mr. Kayser testified to the fact that German manufacture of carbon 
black which, in 1937, he estimated at 3,500 tons annually, grew to a 
6,000-ton rate by 1939 (exhibit 681 A-F ). Statistics of exports com- 
piled by the Department of Commerce (exhibits 153- 157) showed 
exports to Germany between 1935 and 1939 ranging 8,175 to 12,000 
tons, which, he testified, indicated that the Gereiens were building up 
for war. Germany represented one of the association’s three or four 
major markets. After stating that Russia has 22 available gas fields, 
his testimony continues : % 


The record is also full of references to Iran, S€udi Arabia, Venezuela, and 
other spots in the world that have abundant gas supplies; up to this date, as far 
as I know, no carbon black plants have been built. 

However, with the peculiar relationship of those countries to each other— 
ithe inability of certain countries to obtain the dollars with which to buy Ameri- 
can goods—well, there is an urgency, there is a pressure on them to produce 
commodities of their own to replace those that they cannot buy. 

It is not at all unlikely that a number of these areas will go into the carbon 
black business or will, at least, find it attractive. 

I know that during the war period, my own Government thought seriously of 
helping some of them go into the carbon black business, with good American 
money and good American plants. 

The thing I want to get into the record is the seriousness of it, aS a concern 
to the carbon black manufacturers, the potentiality of competition. It is more 
‘difficult for the individual operator in the industry to meet competition than if he 
isa member ofa group. They can do it in a big way. 

One of the big ways that I brought out is this idea of bulk shipping in export, 
which requires installations abroad that an individual operator would hesitate 
‘to make because of the expense, relative to its position in the trade. 

In 1935, the German Import Control Board undertook to place all 
German imports on a barter basis. Mr. Kayser made a study of this 
question as well as the related question of blocked marks, submitting 
a 13-page report to his distributors, exhibit 64 A-—N, dated April 
18, 1935. On May 25, 1935, he wrote Binney & Smith as follows, in 
part (exhibit 65) : 

We advise our ‘distributors that there is nothing in the regulations or in the 
attitude of Carbexport to prevent any of them from entering into barter trans- 
actions on their own account, and at their own risk. However, since the tech- 
nique of barter, as that type of trade progresses, may lead over paths of such 
variety as to greatly increase the probability of digression from Corporation 
price schedules and regulations, it is necessary to effective maintenance of prices 
and trade rules that the Corporation have full knowledge of all barter trades 


made. 

He testified that the association never imported commodities into 
the United States and that he knew of no distributor of the association 
engaging in barter. 
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Mr. Reid L. Carr, at the June 19, 1945, hearing read into the record 
a statement from which the following quotations are made: ” 


The effect of the war upon normal export trade has been threefold: (1) Exports 
to enemy and enemy-occupied countries have been completely cut off, (2) lack 
of shipping has reduced exports to neutral countries to a mere trickle, (3) lend- 
lease shipments have replaced normal exports to our Allies. 

The effect is graphically shown by the following export statistics as to channel 
black : 


Export Lend-lease 
GS Oho eet ie Segoe een aha SPL ep hE ots kak Nye She 153) (SOOVO0C iste ke 
NGA E ey Sie. ely 8 a ba Phas 8 agate Ht yeh ae ee ES 1219, 100; 000 pe S2n> es) S 
TOA Raves ree tein ape ele Spies! val aee Shee 69, 400,000 23, 535, 000 
DOA Dien acee rpuierea eaten pes PEs Powys Shea tae eas ie ee 13, 900,000 37, 344, 000 
OAR Facet upde elses gee pes ecg hs ays tnd oe) ee 10, 700,000 36,021, 000 
AG eg 2s aR ve a NIN Lace aft! te ty se 10, 700,000 70, 317, 000 


Lend-lease sales are made at the domestic price plus cost of export packing. In 
connection with such sales Carbon Black Export has rendered’ a material 
service and saving to the Government, by casing black at the pier for foreign 
shipment at a cost materially lower than the same service could have been 
performed by the several producers at their respective plants. 

Since January 1, 1945, the British Raw Materials Commission has taken over 
the purchase of all black for the United Kingdom, but lend-lease shipments 
to Russia, India, New Zealand, and Australia will presumably continue until 
the expiration of the Lend-Lease Act. Shipments to France are entirely made 
to the United States Army Ordnance. 


* * * * * ® * 


When the Export corporation was organized, the production of black by the 
furnace process or by thermal decomposition was small, and the black was 
very different in quality and uses from channel black. Consequently it was not 
a competitor of channel black in the export trade. 

During the war, the furnace process has undergone great development, and 
furnace blacks of the HME and FT types are now produced which in synthetic 
rubber tires approach channel black in reinforcing quality and excel it in cool 
running properties. These blacks are being constantly improved and will un- 
doubtedly prove serious rivals of channel black for many purposes in the post- 
war period, particularly in synthetic rubber compounds. The produetion of 
HMF and FT furnace blacks is now at the rate of 20 million pounds per annum, 
and will exceed 275 million pounds by the end of 1945. : 

The new problems confronting the industry in the postwar period from a 
volume standpoint are indicated by the following comparative figures: 


Production (pounds) 
; 1941 (the peak 


prewar year) Postwar capacity 
Channclaywmret = os Sei ee: is ene 487, 967, 000 1 675, 000, 000: 
AEE furmacer eel Sot et ee eee 0 275, 000, 000 
Other furnace’ (including Thermal)___________ 106, 098, 000 450, 000, 000 
POPS Ae sash Se Gur eee ee 594, 065, 000 1, 400, 000, 000 
1 Including 177,000,000 from D. P. C. plants. 
Ea * * * * * * 
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Another condition which the industry must face is the virtual certainty that 
various foreign nations will unify their purchasing power under a governmental. 
agency, as the British have already done by means of their Raw Materials Com- 
mission. It is rumored that France will soon establish a similar national pur- 
chasing agency. Russia also has its Amtorg. Individual producers or exporters. 
would be at a hopeless disadvantage in bargaining separately with such foreign 
agencies, which would have power to promise or deny to a producer the busi- 
ness of an entire nation. It is not difficult to foresee what would happen to 
export prices in such an unequal contest. Only a strong organization represent- 
ing the collective judgment of the industry, functioning under Governmental 
supervision, can assure a profitable export market for American carbon black. 

* * * * * * * 

Another uncertainty that beclouds the export market at the present time is 
the availability in the various countries of natural and synthetic rubber. . It is: 
estimated that from 2 to 4 years will elapse after the termination of the war 
against Japan before a normal supply of natural rubber will be available in the- 
world markets. Synthetic rubber requires on the average approximately 50: 
percent more carbon black per pound that natural rubber, and also a different 
proportion between channel and furnace blacks. Thus the volumes and types: 
of black that will be required by the export market in the immediate postwar 
years are extremely problematical. 


Supplementing the testimony about potential foreign production. 
referred to above, is exhibit 577 A-F, photostat copy of a report on 
Romanian carbon black production, submitted to the Association on 
February 19, 1939, by Ralph E. Davis, Inc., engineers, Pittsburgh, 
Pa. Mr. Kayser testified that the association paid part of the cost 
of this report. Mr. Billings of the Cabot company had made a sur- 
vey in Romania in 1938 in which year the association commenced to 
receive reports from its agents of Romanian black shipments to the 
Continental Gummiwerke, Pirelli, Semperit, and Beta companies, its 
customers in Germany, Italy, and Czechoslovakia, respectively. The 
Davis report (exhibit 577 A-F) states that a pilot plant operated by 
a government-controlled corporation, “Sonemetan,” using a process 
patented in Poland, can manufacture 10 pounds of furnace black 
per thousand cubic feet of gas, or about the equivalent of American 
methods. The report estimates Romanian gas potential at 5 trillion 
cubic feet. 

Evidence in the record on the reaction of customers to the price of 
carbon black appears in the questioning of Mr. A. D. Moss, director 
of purchases for B. F. Goodrich Co.** 

Q. Having in mind the statement that you have made that the existing export 
association. has proved more effective, especially in price, do you have any objec- 
tion to doing business in the export market through the Webb-Pomerene Export 


Association which the Carbon Black Export is? 
A. I might say that I don’t like to pay twice as much in the export market 
as I pay in the domestic market, but other than that I have no objections to 
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doing business with them; it is the same personnel we contact in one case as the 
other. 

Q. Let’s dwell on that price differential a minute. Why do you, if you have, 
pay, say, twice as much in the foreign market as you have in the domestic 
market ? 

A. We haven’t found a way to negotiate at all effectively with respect to ex- 
‘port prices. They are fixed in a central point and all of the major companies 
apparently are in the export corporation, and that’s about all there is to it. 


Mr. D. B. Max, Binney & Smith’s London agent, wrote Mr. Kayser, 
on November 29, 1937, as follows (exhibit 304) : 


It has occurred to the writer that possibly the Export corporation should con- 
sider filing a brief with the Department of State, to be used in conjunction with 
the Reciprocity Treaty under consideration between the United States and 
England. 

It does not seem logical to the writer that such a high rate of duty should be 
charged on carbon black in England, in view of the fact that that material 
must be imported from the United States. You are no doubt familiar with the 
fact that within certain limits the consumption of carbon black is adversely 
affected by the high delivered cost at any plant; in other words, there is a tend- 
ency to increase the dosage of carbon black in any formula when carbon black 
is cheap in comparison with other materials going into the formulation of rubber 
goods, ink, ete. 

Will you please be good enough to give this matter your prompt attention, 
because a brief if filed must be received in Washington within the next few 
weeks. 


Mr. Kayser testified as follows on this matter : °° 


Exhibit 304 is a letter from Mr. D. B. Max of Binney & Smith Co., one of our 
distributors, to me suggesting the filing of a brief with the State Department 
in connection with a Reciprocity Treaty between the United States and England. 
Among other things Mr. Max says: “You are familiar with the fact that within 
certain limits the consumption of carbon blacks is adversely affected by the high 
delivered cost at any plant; in other words, there is a tendency to increase the 
dosage of carbon black in any formula when carbon black is cheap in comparison 
with other materials going into the formulation of rubber goods, ink, ete.’ I was 
not familiar with “the fact,’ nor do I believe it to be a fact—certainly not in the 
compounding of rubber goods, which represents 85 percent of the use of carbon 
black, because the cost of the total carbon black used in any rubber compound is 
such a minuscule item in the cost of the rubber product. I am equally sure that 
it is not a fact in ink manufacture, where the printing inks consume perhaps half 
of the balance of carbon black sold. 


The association’s statistical service to its members and distributors 
included annual summaries of export sales which carried some in- 
formation about the volume of outsiders’ export business. These 
are described as follows: Exhibits 110 A-—D consist of statistical 
records of actual annual export shipments and destinations by the 
association’s eight distributors in the period 1935-39, and designated 
as “Reference 105.” Exhibits 111 A-I depict sales (as distinguished 
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from calendar year shipments) by the distributors during the period 
1934-41, and designated “Reference 100.” Exhibits 142-146, are 
goeurercn “Reference 102,” are titled “Comparative analysis of Ane 
ments by Carbon Black Export, Inc., and by outsiders * * *,” 
and give shipment totals of both groups by destination for the soars 
1936 to 1940 (first 6 months). Exhibits 148-151, designated “Refer- 
ence 103,” depict comparisons of outsiders’ and members’ shipments. 
for the years 1935-36, 1936-37, 1937-38, and 1938-39. Exhibits 152 
to 157, designated “Reference 101-9,” abpree the shipments recorded in 
exhibits 142-146 as contrasted to Department of Commerce statistics 
for the comparable years under the title “Reconciliation of actual 
shipments by Carbexport and Outsiders * * * with total ex- 
ports announced by United States Department of Commerce.” Ex- 
hibit 147 is the photostat copy of a letter from Mr. Kayser to all 
distributors, dated February 5, 1941, and reading as follows 

Reference No. 102, one of our regular annual statistical reports, is herewith 
enclosed. It is a comparative analysis of Exports by Carbexport and by out- 
siders to all markets for the year 1939 and for the first six months of 1940. The 
first half of 1940 is covered in place of the whole year because the shorter period 
is the only one for which we consider our information as reliable as formerly. 

While this statistical report does not have the usual value, it demonstrates 
that outsiders are able to dispose of their portion of export black under the 
difficult conditions today. It is possible that they have been doing even better, 
percentagewise, since July 1, 1940, than their performance for the first half- 
year indicates. To be on the safe side on that point whenever we are making 
a study of the export markets in which outsider performance must be taken 
into consideration, we allow them a 12% percentage for safety’s sake. 

Mr. Kayser testified that forwarders employed to handle goods at 
various ports furnished the data about outsiders’ shipments without 
charge. This information is available from port newspapers, ship- 
ping journals, and ship manifests which are public records and is 
accessible to any outsider if he desires it. 

Mr. Kayser made reference to exhibits 641-647 being photostats 
of correspondence occuring between August 17 and December 9, 1938 
relative to standard shipping containers. These indicate the estab- 
lishment by the association of a standard 1.95 cubic foot capacity for 
latex and paper bags which had been used as containers since 1934, 
In 1987, he testified, the French steamship lines sought to bar these 
containers but that he fought this proposal, his testimony reading 


as follows: 1 


Carbexport resisted this move, because this type of packing meant a saving 
to buyers abroad of about 30 cents per 100 pounds. Through its unique ability 
to survey and develop the handling experience with respect of so large a volume 
at the world’s principal ports of both embarkation and discharge, Carbexport 
was able to prove that the fault lay less in the packages themselves than in 
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careless stowage and handling by the ships of the complaining lines and to defeat 
this move. While the Conference Lines found it necessary to withdraw on the 
question of barring these packages, they undertook to offset the set-back by 
imposing a special and higher rate on bag shipments than on shipments in wood 
cases. It took negotiations over an extended period to defeat that move. The 
outcome of this controversy was that Carbexport saved to foreign buyers, 
whether they purchased from members or non-members of Carbexport, all the 
economies they had enjoyed through the use of shipment of carbon biack to 
‘them in bags. 


Along these lines, he described action taken on ocean freights as 
follows: 


A steamship conference is a combination of steamship lines whose vessels 
ply competitively between the same port or ports in certain areas that are close 
to each other. Under the Shipping Act of 1916 such lines are given the right 
to combine and agree on rates, types of cargo, uniform contracts with shippers, 
-ete. There are many steamship conferences. For instance, the Gulf-Mediter- 
ranean Conference, the Gulf-United Kingdom Conference, the Gulf-French At- 
lantic Hamburg Range Freight Conference, etc. A copy of a typical conference 
contract, attached as exhibit 625, is offered as an example and lists the steam- 
ship lines which were members of the two last-named conferences in 1984. 
Clauses 1 and 7 of this contract should be particularly noted as indicating the 
type conditions the Shipping Act permitted steamship lines in combination 
to make. ; 

When the individual shippers made their individual arrangements for ocean 
rates, etc., with conference lines few had enough cargo to demand close atten- 
tion to their interests of conference rate-making bodies. Nor were they in- 
‘dividually able to insist effectively on equal treatment in times of tight or 
scarce space. 

In the late fall of 1933 Carbexport let it be known to the conferences that the 
bulk of export carbon black would thereafter be shipped by it and that there- 
-after it, and not its members, would negotiate shipping contracts. The Gulf- 
United Kingdom Conference and Gulf-French Atlantic Hamburg Range Freight 
‘Conference had previously decided on a freight rate increase of 4 cents per cubic 
foot of ship space for carbon black cargo, and to limit the application of the rate 
to shipments made in the first three months of 1934, as revealed by exhibit 
‘626 A and B, herewith submitted. When the conferences learned of the han- 
dling of so large a volume of exports by Carbexport they acknowledged the 
trading power thus represented by lowering their demand for increased rates | 
to 8 cents. On the other hand they thought to save themselves the opportunity 
to raise at an early date by limiting the lower rate to January shipments. Ex- 
hibits 627 to and including 639 are copies of correspondence which show the 
course and length of negotiations through which Carbexport, as a combination 
of interests allowed by the Webb-Pomerene Act, saved buyers of carbon black 
abroad 1 cent per cubic foot for at least 6 months in its first negotiation with 
the conference lines. This saving was subsequently extended for the full year 
of 1934. 

Until the outbreak of war in Hurope, when steamship conferences dissolved 
as a matter of necessity, all ocean rates applying to carbon black were always 
carefully and thoroughly negotiated, with consequent benefits to buyers in the 
export markets. 


The exhibits referred to, 625-640, are photostats of the correspond- 
ence and contracts with “Members of the Gulf-United Kingdom Con- 
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ference and Gulf-French Atlantic Hamburg Range Freight Con- 
ference.” Under the paragraphs referred to by Mr. Kayser, the first 
requires exporter to ship all his exports by the conference line, and the 
seventh provides for increase in freight rate to prevailing schedule in 
case of shipper’s violation of paragraph one. Exhibit 625 is the con- 
tract for the year 1934, and exhibit 640 covers the year 1939. Mr. 
Kayser expressed his belief that rates thus established were available 
‘to nonmembers of the association. 

Mr. Kayser gave the following testimony describing the latest 
‘development in the shipment of black: 


In brief, this project contemplates moving black in bulk by covered hopper 
-cars—instead of in small packages as has always been customary—from pro- 
ducing plant to seaboard, to be unloaded there into barge storage or into sta- 
tionary silos similar to grain elevators. The next step contemplates loading 
from storage by air-lift or otherwise into a canvas bag tailored to line a lower 
shold of a ship for overseas transportation in bulk. Overseas the ship would 
be unloaded by air-lift or otherwise into stationary waterfront storage, from 
~which it could be transported to consumers in bulk in covered hopper cars—or 
at which it could be packaged for customers unable to take in bulk. The saving 
‘in export transportation and handling costs were and are still expected to be 
of such magnitude as to keep American carbon black competitive, at least in 
ithe large export markets, with any foreseen foreign production. The savings 
in bulk handling from inland American carbon black plants to Gulf ports were 
-vearefully investigated and reported on by me. They were found to be consid- 
-erable. A crude experimental job of handling from hopper car into ship’s hold, 
-of transport from Corpus Christi, Tex., to Boston and of unloading there from 
ship to hopper cars on barges alongside was actually carried out. Pictures of 
ithis operation are attached as exhibits 583 B through J. The outbreak of war 
made it necessary to abandon further experiment and the study of the foreign 
-end of the scheme until a later date, which has of course not yet arrived. 


The matter of packaging black for export played’an important part 
-during the war as the following further testimony of Mr. Kayser 


shows: 


By the fall of 1939 the bulk of carbon black was being exported in paper and 
asphalt-impregnated jute bags, packed at the manufacturing plants of Carbexport 
members. With the outbreak of war in Hurope at that time steamship agencies 
transporting to the United Kingdom and some other countries refused to take 
‘bag shipments and required packing of the bags in wooden cases. 

By the spring of 1940 Carbexport members, particularly those supplying the 
largest quantities of carbon black for export, began to find the packing in wood 
at their plants a burden on their operations and a strain on their facilities. Carb- 
export then experimented with taking delivery at Houston, Tex., its principal 
shipping port, in the domestic paper bag and doing the packing itself. This 
experiment proved not only that handling in that fashion was practical but also 
that it produced a considerable saving in the cost of delivery of wood-packed 
black f. a. s. the port. By late summer 1940 the packing operation at Houston 
‘was operating continuously. Photographs of this operation, namely exhibits 
648 a through g, as well as photographs of another operation established at 
Savannah, Ga., in 1941, namely exhibits 649 a through h, are attached. 
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The existence of the packing operation at Houston, Tex., and the experience 
gained from it, turned out to the advantage of our Government when, in er 
summer of 1941, it began to purchase carbon black for export shipment via 
lend-lease. 


Lend-lease exports 


In the summer of 1941 the Procurement Division of the Treasury Department 
began making purchases of carbon black for lend-lease export to Great Britain. 
In subsequent years it added Australia, New Zealand, India, French North 
Africa, and Russia as countries to which it would supply carbon black under 
lend-lease. 

Every inquiry Treasury Procurement has issued for carbon black to be sup- 
plied to the above-named countries has carried the name of the country to be 
supplied and has carried a notation that the material was to be packaged for 
export. Every quotation Carbexport has submitted in reply to the said inquiries 
and every purchase made by Treasury has been on an f. a. s. or “within reach of 
ship’s tackle” basis. : 

In July 1941 I personally applied to Mr. Freeman, then Chief of Contract and 
Purchase Branch, for an opportunity to bid on Treasury’s requirements of carbon 
black for lend-lease shipment. At a conference, attended also by a Treasury 
official named Mr. Landick, Mr. Freeman stated that he had been advised that a 
Webb-Pomerene association had the privilege of fixing its export prices and that 
Treasury was unwilling to buy on a fixed price base. In reply to my inquiry, 
Mr. Freeman stated that Treasury felt its duty to be to buy at domestic prices. 

I pointed out to Mr. Freeman (1) that carbon black could only be exported in 
packages, (2) that British War Transport would not accept the only type of 
package used on at least 90 percent of domestic package business, namely carbon 
black in paper bags, unless they were covered with wood cases, and (3) that the 
manufacturer would naturally have to add the cost of packaging in wood to his. 
domestic price for carbon black in paper bags in order to quote on what Treasury 
would need. I furthermore stated that I felt certain that every member’ of 
Carbon Black Export, Inc, would be willing to renounce the right to a con- 
trolled export price which his contract with Carbexport gave him, as far as 
carbon black to be furnished the United States Government for lend-lease export 
was concerned, in order that the Treasury might not be denied the same adyan- 
tages from Carbexport’s ability to do a turnkey job which they themselves en- 
-joyed in direct export. Mr. Freeman wanted to know what those advan- 
tages might be. The advantages I explained to him were in the main: 

(1) A saving of freight cost on at least 18 pounds of wood for every 100 pounds 
of carbon black ; 

(2) The saving accruing from a lower wage rate for labor at seaboard than 
at inland factory locations; 

(3) The probability that such savings could be made on Treasury require- 
ments of carbon black which were outside Carbexport’s control for export, such 
as high-grade channel blacks, furnace blacks and thermal blacks, as well as om 
those that were. There appeared no good reason why the producers of such 
“outside” blacks, whether they were members of Carbexport or not, should 
refuse to sell them to Carbexport in their domestic paper bags at their domestie 
prices in order to assure their delivery to Treasury Procurement for lend-lease 
export at the cheapest cost possible ; 

(4) The savings accruing from the purchase of case shooks in a volume large 
enough to take care of the total quantity of an order as against purchase thereof 
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by individual shippers to cover whatever share of the said total which might be 
awarded to. them; : 

(5) An expert knowledge of equivalents of grades which would be called for 
but which it might be impossible to obtain in time to make shipping schedules ; 

(6) A complete job, at cost, of assembly and delivery to shipside from more 
than thirty carbon black plants located principally in Texas, Louisiana, New 
Mexico, and Oklahoma but also as far away as California and Washington, thus 
freeing the Treasury personnel, except those which would in any case have to 
keep records, for the many other diffieult tasks which were the responsibility of 
Treasury Procurement. 

On the basis of the statements above recited, Mr. Freeman agreed that 
Treasury Procurement would entertain Carbexport’s bids. 

All members of Carbexport did renounce those rights, as I believed they 
would. All members offered to sell such carbon black as Carbexport might 
buy from them for delivery to Treasury Procurement at their domestic prices. 
All nonmember producers of carbon black in the country, with the exception 
of one, likewise undertook to sell to Carbexport at their domestic prices such 
earbon black as Carbexport might offer to buy from them for lend-lease export. 


Mr. H. L. Titus, who succeeded Mr. Kayser as president, at the last 
hearing, August 20, 1946, testified with respect to the OPA export 
price differential referred to in exhibit 680 A—B, that such differential 
(0.8060 and 0.8726 cent per pound on bag and case containers) “re- 
flected what had been the custom of the trade in 1942—Carbon Black 
Export, Inc., in 1942 exported probably 85 percent of all carbon black 
that left the United States.” He outlined a program authorized by 
the directors in a meeting held May 29, 1946, to facilitate movement 
of the association’s exports to the United Kingdom in the face of 
currency exchange problems. The plan, worked out by agreement 
with the Guaranty Trust Co. of New York City, consists simply of an 
understanding that British purchaser transmit with his order an 
authenticated import permit. The seller (association), upon filing 
this permit with shipping documents at the bank, is paid in American 
dollars, and the buyer, upon receipt of the shipment pays the London 
branch of the bank in pounds sterling. 

Mr. Titus characterized this program as follows: ? 

I do not claim that this problem could only have been solved by a Webb Act 
association. I do think, however, that a great many American exporters cannot 
afford to maintain‘a staff, trained and competent, to meet such situations, while 
it is a fundamental purpose of a Webb Act association to provide exactly that 
service and skill to its members. ; 

This investigation was closed at the conclusion of the last hearing 
held on August 20, 1946. Thereafter, on October 20, 1948, it was 
reopened for the purpose of adding to the record a stipulation bearing 
the same date and signed by attorneys for all parties containing 
relevant information bringing the file up to date. The stipulation is 
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a 21-page document accompanied by 9 photostatic exhibits and the 
whole is included in the exhibit file numbered 1-9 and identified as 
exhibit No. 686 A to Z-4. Contained therein is the following infor- 
mation supplementary to facts now in the record: 

The mode of purchasing gas on a royalty contract basis described in 
section IV—A herein has been discontinued in favor of a cash-per-unit- 
of-gas basis. 

The royalty contracts with Phillips Petroleum Co. were discon- 
tinued by respondents Cabot (on the part of its subsidiary Texas-Elf 
Carbon Co:), Panhandle, Columbian, and United in the period be- 
tween April 1, 1945, and July 16, 1947. 

Respondent Panhandle Carbon Co., Inc., had its name changed to 
Witco Carbon Co., by corporate amendment on July 31, 1948. 

The admission to membership in the association by manufacturers 
Imperial Oil & Gas Products Co. and Continental Carbon Co., referred 
to in section IV—C herein, actually was consummated on the dates 
August 26, 1946, and September 3, 1946, respectively. 

The old association, Carbon Black Export Association, Inc., re- 
ferred to in section III-B herein, was formally dissolved on December 
1, 1933. 

The governmental control on export of channel carbon black, re- 
_ ferred to in section III-A herein limiting such exports to 9,000,000 
pounds per month, has been twice modified. First, the original order 
(exhibit 686 Z-2) known as Priorities Decision No. 100, was in effect 
rescinded by removal of channel carbon black from the so-cailed “re- 
stricted” list under the terms of Current Export Bulletin No. 404 
issued by the Office of International Trade of the United States De- 
partment of Commerce on May 27, 1947 (exhibit 686 Z-38). Sub- 
sequently, and effective at the date of the stipulation, channel carbon 
black exports are subject to the terms of the aforenamed Department’s 
Current Export Bulletin No. 434, which requires a special license for 
export shipments valued in excess of $100 to Europe and adjacent ter- 
ritory known as the “R” countries (exhibit 686 Z-4). 

Supplementary to the evidence reported in section V relative to the 
British and French Purchasing Missions and the association’s cooper- 
ation with that effort through the Lend-Lease Administration, the 
stipulation recites that from early 1946 similar purchasing missions 
operated in this country for Belgium, Norway, Denmark, Italy, Aus- 
tralia, New Zealand, India, British Colonies, Union of South Africa, 
and Portugal. These missions, upon the termination of the Lend- 
Lease Administration, have not completely disbanded, but continue to 
function for their respective governments in the administration of 
import controls necessitated by monetary and trade balance considera- 
tions. Private trading for a short interval operated in trade with 
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Czechoslovakia and Yugoslavia but recent information discloses the 
existence and operation of state corporations known, respectively in 
the two countries as “Kotva” and “Hempro” for the handling of all 
imports. Sales of carbon black to Japan are made to an agency called: 
“Boeki Cho” subject to approval of the Occupation Authority. Ex- 
port sales to Germany may be made direct to consumers upon approval. 
of the Jomt Export Import Agency. 

Membership affiliation by the Continental and Imperial companies 
in August and September 1946, left but one competing nonmember: 
of channel carbon black, the Crown Carbon Co., a company organized 
by Mr. R. I. Wishnick, an executive officer of association members 
Continental and Witco (ex-Panhandle). Two new competitors are: 
- currently preparing for production: The Sid Richardson Carbon Co., 
which took over a Defense Plant Corporation plant at Odessa, Tex... 
in early 1948, with an estimated annual production capacity of 
60,000,000 pounds. Witco Hydrocarbon Co., another interest of Mr. 
R. I. Wishnick, is completing construction of a plant with an estimated’ 
annual production capacity of 11,000,000 pounds. 

Further supplementing section III-A of this report, there has 
been no addition to the four nonmember producers of furnace carbon 
black there named—the Crown, Phillips, Thermatonic, and Jefferson 
Lake companies. This type of carbon black is viewed by the associa- 
tion as a potentially serious competitor of its product, the stipulation 
referring to exhibit 686 W, a specimen of Phillips Petroleum Co. ad- 
vertising representing its product as “proving daily that it gives lower 
heat build up—long flexible life and high tensile strength and gives 
tires strong resistance to cuts, cracks, and abrasion.” 

Facts set forth in the stipulation corroborate the testimony of asso- 
ciation officers contained in section V herein relative to the imminence: 
of competition from carbon black production in Germany, Romania, 
Russia, and Venezuela, but with no tangible evidence of specific de- 
velopment. However, the production of carbon black in Russia can 
be assumed to be substantial when measured by the amounts necessarily 
incorporated in tires. and other rubber products produced and used in 
Russia and neighboring countries under its aegis. Carbon black pro- 
‘duction in the Middle East has apparently passed from the potential 
to the planning stage, the stipulation referring to exhibit 686 X, 
which discloses that the British House of Commons has designated the: 
“Interdepartmental Committee on the Production of Carbon Black” to 
discuss with the Anglo-Iranian Oil Co., “regarding the erection of 
a plant in Persia for the manufacture of carbon black suitable for 
tire production.” This exhibit, together with exhibits 686 Y—Z and 
686 Z-1, all of them copies of articles from the trade periodical “India 
Rubber Journal,” point up the fact spurring British action to be the: 
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spending (in 1946 alone) of five and a quarter million dollars for 
carbon black in the face of a scarcity of dollars. The latter two ex- 
hibits refer to two seemingly advanced developments: A project by 
the United Chemical Co. Ltd., to construct a plant in England for 
manufacture of carbon black under the Phillips Petroleum Co. process 
svith annval production of 50,000,000 pounds. This plant would use 
‘as raw material liquid hydrocarbons instead of gas. The second 
project contemplates erection of a plant in Wales, using coal as the 
yaw material. The formidable nature of this competition is em- 
phasized by the fact that the association’s exports to the United King- 
dom in 1947 amounted to 80,000,000. pounds, or approximately 40 per- 
cent of its total exports. This information has alerted the association 
to the danger of losing its place in this market unless it can be main- 
tained by providing superior quality standards and services. 

The stipulation also recites facts relating to the divestiture of com- 
mingling interests in four plants between the Phillips Petroleum Co. 
and four of the association members, Cabot, Columbian, United, and 
Panhandle (now Witco). Phillips and Cabot still jointly own the 
‘Texas-Elf Carbon Co. plant. However, Phillips has no say in the 
management, having granted to Cabot all right and power to vote 
its stock, name officers and directors who are not Phillips officers or 
employees and to operate this plant entirely independent of Phillips 
(exhibit 686 H). Included as exhibit 686 V is a report of the dis- 
posal by the War Assets Administration of surplus carbon black pro- 
ducing plants. These matters are hereinafter referred to in consid- 
eration of the domestic angle of the investigation, this report being 
here concluded as to the export matters embodied in the first seven 
-specifications of the bili of particulars. 


VI. CONTRACTS AFFECTING DOMESTIC COMMERCE 
A. Restriction of Production 


Paragraph 1 of section B of the bill of particulars consists of the 
following specification : 


1. Contracts with manufacturers of carbon black which limit and restrict 
their production and sale of carbon black within the United States. 

The evidence procured in the investigation under this specification 
consists of the overtures to restrict production of carbon black which 
‘were made to nonmember producers Chas. Eneu Johnson & Co., and 
the Contimental Carbon Co. in the years 1933 and 1936, respectively. 
The nonmembers in each case denied any agreement and actually in- 
creased their production. The evidence on these episodes is reported 
‘hereinabove under the first specification of the bill of particulars 
weferring to exclusive dealing with nonmember producers. The first 
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incident is reported at pages 40 to 52 hereof, titled “Herkness Negotia- 
tions,” and the second at pages 62-78 under the heading “Conti- 
nental Quota.” 

Two years later, in the midst of the bulk price differential war 
hereafter referred to, there passed the following correspondence, 
which is included herein because relevant to this general subject. 
However, no evidence was adduced showing that the export associa- 
tion was involved in the matters hereafter detailed in this section of 
the report. 

Exhibit 337 A-B. Photostat of letter dated February 18, 1938, from 
Godfrey L. Cabot to Oscar Nelson of United. After comment about 
excess stocks of carbon black due to over-production at the rate of 
16,000,000 pounds per month, the fifth and sixth paragraphs of the 
letter suggest curtailment of production, in the following language: 

With regard to the United Carbon Company, are they not in a rather strong 
position relative to certain other producers and would it not be possible in case 
of curtailment by the United Carbon Company to have a gentlemen’s agreement 
with those with whom you are most closely in touch that they should curtail in 
the same ratio as the United Carbon Company. 

Of course, I recognize that any such agreement wouldn’t be binding at law 
and ought not to be put into writing, because otherwise it might be embarrassing, 
due to the inquisitorial policy of the present Administration, although I believe 
it is perfectly legal and defensible in any criminal proceedings in case any 
attempt is made to penalize it, and for the reason that I think it would be clear 
to any competent judge and unprejudiced jury that such an arrangement, under 
present conditions, would be primarily and essentially a conservation action and 
not an action in restraint of trade, for, of course, there would be no penalty at- 
tached to its breach and it very distinctly would tend to diminish the proportion 
of natural gas that was sold at a price below 114¢ a thousand. 

Mr. Reid Carr of Columbian, questioned with respect to the curtail- 
ment suggestions contained in the foregoing exhibit, testified that no 
one had approached him on that subject and. that “no one made any 
such agreement” (Tr. 560). 

Mr. Oscar Nelson, to whom the letter was directed, testified that 
curtailment was never practiced by any common consent because, 
excepting Huber, none of the producers own their own gas wells, so 
that curtailment would require dealing with gasoline refinery owners 
of gas wells, and in addition conflict with state laws prohibiting gas 
to be blown into the air. He did not believe there was any over-pro- 
duction at that time (Tr. 637). He further testified that he did not 
undertake to carry out Mr. Cabot’s suggestion (Tr. 701). 

‘Exhibit 324 A is the photostat of a letter dated April 10, 1939, from 
Mr. C. E. Kayser to Mr. Oscar Nelson, in which the last three para- 
graphs read as follows: 

The Royalty Owners Association for the Texas Panhandle held a well attended 
meeting in Amarillo on March 8th. Ernest Thompson, Railroad Commissioner, 
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and Senator C. GC. Small were present. Much of the meeting was taken up in 
blaming the carbon black manufacturers for the low returns Royalty Owners. 
receive on natural gas produced from their properties. The Amarillo News- 
Globe on the 9th reports on Senator Small’s contribution to the meeting as 
follows: 

“The Senator (Small) also took a rather significant fling at the earbon black 
companies, who he said were in a big way responsible for the low returns on 
gas royalty being paid for gas processed for carbon black, by holding the price to 
such a low level. He intimated clearly that a law shutting off carbon black man- 
ufacture might be a real remedy until such time that it became searce enough to 
command a reasonable price.” ; 


Mr. Oscar Nelson’s testimony on this subject reads as follows (Tr. 
634-635) : 


Quite generally the gas companies received 30 percent of the gross carbon- 
black sales as payment for the residue gas delivered to the carbon companies. 
After all the expenses of transportation and treatment of the gas in gasoline 
plants and the burning of the same in the carbon plants, the one-eighth of the 
net proceeds remaining was a very small sum 1adeed;.probably.less than 1 mill 
per thousand cubic feet. The landowners were much discontented with this 
situation, particularly after the price of carbon black had fallen to 214 cents per 
pound f. o. b. plant. This discontent was reflected by concerted action taken by 
an association of royalty owners which comprised the Jandowners from whose 
farms the gas was taken and, in some instances, smaller oil and gas companies. 
who produced the gas and sold it to the distributing company, and other land- 
owners throughout Texas. Demands were made upon their representatives in 
the Texas Legislature for legislation adverse to the carbon industry. Another 
form of their activity was their appeal.or demand for an increase in the price 
paid them for their gas.’ I felt at the time that if the market price. of-earbon 
black did not improve so that these Texas landowners would derive a better re- 
turn from their interest in the natural gas, we would have legislation in Texas 
certainly restricting and perhaps abolishing the manufacture of carbon black in. 
that State. é 


B. Preventing Dwersion of Domestic Sales Into Export 


Paragraph 2 of section B of the bill of particulars consists of the . 
following specification : 

2, Contracts with its stockholders, other manufacturers of carbon black and 
other owners which require and cause them to use care that domestic sales made 
by them are not for export and to take precautions to prevent the export of 
carbon black sold by them for use or consumption within the United States. 

The investigation produced no evidence of such contracts with non- 
members or other owners of carbon black, except one contract with a 
nonmember on February 9, 1937; said nonmember is now a member. 
(See p. 77 of this report.) There was, however, such agreement to 
prevent diversion among the members of the association. That evi- 
dence is reported hereinabove at pages 23 to 42, under the heading 
“Exclusive Contracts With Stockholders.” Reference is directed to 
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page 24 hereof, setting out the provisions of the Association’s “Mem- 
bers Sales Agreement” (exhibits 12 and 16) in which— 

The producer further agrees throughout the term of this-agreement to use 
reasonable care that exports made by the producer to Canada or Mexico are: 
intended for use and consumption in those countries and shall not be diverted to: 
other foreign countries, and also that carbon black sold by the producer in the 
United States shall be exported only through the corporation. 


And further, at page 25: 


All the obligations of this agreement on the part of the producer are under- 
taken on behalf of the producer and of any and all subsidiary or controlled 
corporations in which the producer may now or hereafter directly or panes 
own or control 50 percent or more of the stock. 

Correspondence concerning this provision, represented by exhibits 
41 A and 185 A, and testimony thereon, is reported at pages 26 and 
32 hereof. The testimony of officers of association members (Oscar 
Nelson, Tr. 627; Hans Huber, Tr. 752; and Thomas D. Cabot, Tr. 
1083) was to the effect that such restriction was essential to preserva- 
tion of the cooperative effort. 

Evidence of possible restraint of domestic trade by the association. 
touched upon some other points, including the following: 


1. National Gas Products Association 


In section IV-B hereof, titled “Exclusive Contracts With Stock- 
holders,”. at pages 23 to 42, inclusive, is contained a report of the 
activities of the National Gas Products Association, known as the 
“domestic trade association” for the carbon black industry (Tr. 240). 
There is summarized the testimony of its president, Hans Huber, its 
secretary, C. E. Kayser, and Mr. Reid L. Carr, officer of a member, 
with reference to exhibits 12441 (statistical charts) ; 120, 177, 178, 
and 185 (joint office expense) ; and 180 (membership list). Contained 
in the file as exhibit 500 is a copy of this group’s articles of association. 
It is a voluntary association organized December 28, 1920, under 
New York law with stated purposes to extend markets for natural 
gas products; legitimately oppose unreasonable legislation; support 
conservation; maintain a credit information exchange; compile trade 
information concerning depletion, pipelines, and production prob- 
lems; and to take concerted action in the matter of freight rates, 
classifications, and container requirements. As of the date of testi- 
mony, all but two of its members, Crown Carbon Co. and Continental 
Carbon Co., were also members of the Export association (Tr. 614). 

Excepting for an engineering study, the investigation developed 
no further correspondence of this association nor any minutes of 
its proceedings. 
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2. Bulk differential price war and the Cabot price differential 


At page 126 hereof, in the consideration of export prices, mention 
was made of “The inauguration, in 1937, by the Cabot company of 
a system of bulk delivery of carbon black to domestic users at an 
economy variously estimated from an eighth to a quarter of a cent 
per pound, precipitated a price war in the domestic market, in the 
course of which, following November 1, 1937, the price of carbon black 
fell from 5 to 214 cents per pound.” This subject was rather ex- 
tensively investigated, but inasmuch as the evidence fails to disclose 
that the association participated in, or was a party to, any dealings 
or arrangements which may have been made in this connection, the 
material is not germane to this report and hence is not included. 


3. Commingling of interest 


- The Phillips Petroleum Co. is a large supplier of gas used in the 
manufacture of carbon black.’ Mr. F. E. Rice, its vice president, 
testified (at Transcript 1467-1473) that he had been with the company 
over 27 years and was familiar with the practices surrounding gas 
supplies to carbon black plants, giving the following additional facts. 
Oil or gas leases with landowners provide for a royalty of one-eighth 
of the proceeds from sale of gas or oil. His company pays the land- 
owner royalty for the amount of natural gasoline which they extract, 
and if it utilizes the butanes and propanes (which are referred to as 
“heavier fractions”) it pays a higher price. The gas which remains 
is called residue gas, which may be used for fuel and light or for 
carbon black producticn. A royalty of one-eighth of the proceeds of 
such sales must be paid the landowner. Residue gas from which 
the heavier fractions have been extracted furnishes a decreased pro- 
duction of carbon black. He testified further that Phillips company 
in 1944 sold 232 million cubic feet or 25 percent of the 910 million 
cubic feet of gas consumed by the carbon black industry; in addition 
it furnished 6614 million cubic feet to plants in which it held a half 
interest, making the total of gas furnished to the industry by Phillips, 
33 percent. Total production of carbon black in 1944 was 431,721,000 
pounds; its 80 percent royalty share of this amounted to 28,850,000 
pounds, or 7 percent of the total; its share of production in half-owned 
plants was 27,500,000 pounds, or 6.6 percent, making its proportion 
of total carbon black production in 1944, 13.6 percent. These propor- 
tions had not varied substantially during the 10 or 12 years preceding 
1944. Most of the major oil companies, including Skelly, Shell, Mag- 
nolia, Shamrock, Gulf, and Cities Service furnish gas to the carbon 
black industry. 

Phillips sold gas to producers Cabot, Columbian, Panhandle, and 
United, under contract, which in the latter three cases provided that 
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Phillips would receive 30 percent of the value of the black made from 
the gas when sold, and in one case, namely, the Cabot contract, it was 
provided that payment for the gas would be based upon 30 percent of 
the average price obtained for carbon black during the month in which 
the gas was consumed. These contracts were terminated between 
April 1, 1945, and July 16, 1947, and all of its gas sales are now on a 
cost per thousand cubic feet basis (exhibit 686 B-F). The Phillips 
company has never engaged in the sale of channel black but has become 
a competitor in the manufacture and sale of carbon black made from 
oil by a furnace process, which it claims to be superior to channel gas 
black. (See exhibit 686 O-P.) 

In addition to the foregoing, the Phillips Petroeum Co. owned 
interests in carbon black producing companies as follows: Texas-Elf 
Carbon Co., Phillips, 50 percent; Godfrey L. Cabot, Inc., 50 percent 
(Tr. 1107). On September 19, 1947, Phillips gave up its voting rights 
so that Texas-Elf production and management is in the hands of 
Godfrey L. Cabot, Inc. (exhibit 686-G). 

Panhandle Carbon Co., Phillips, 50 percent; R. I. Wishnick inter- 
ests, 50 percent (Tr. 306). On September 8, 1947, Phillips sold its 
interest to Mr. R. I. Wishnick (exhibit 686 H). 

Columbian-Phillips Co., Phillips, 50 percent; Columbian Carbon 
Co., 50 percent (Tr. 534). In July 1947, Phillips sold its interest to 
Columbian Carbon Co. (exhibit 686 H). 


CONCLUSIONS 


In General 


Carbon black is the commercial name for the soot of gas. Though 
its exact chemical formula is not known, it is comprised of carbon, 
hydrogen, oxygen, and other elements, with the carbon content ranging 
from 84 to 96 percent. It is soluble only in molten iron and has no 
competitor in conferring tensile strength and abrasion resistance to 
rubber. Intense color is its marked characteristic and since 1870 it 
has been used as an important ingredient in paint, ink, varnish, stove 
polish, and carbon paper. These uses accounted for its annual pro- 
duction volume range from one million pounds in 1887 to 25 million 
pounds in 1914. Discovery of its adaptability to rubber -with the 
advent of the automobile since the turn of the century has resulted 
in raising its annual production to 700 million pounds in 1944, of 
which 90 percent is utilized in the rubber industry. 

Natural gas, from which carbon black is manufactured, has become 
an important fuel commodity for domestic use. When it contains 
sulphur and other chemicals, it is referred to as “sour gas,” and is not 
desirable for domestic use but its usefulness for manufacture of car- 
bon black is not impaired. Concurrent with increased use and deple- 
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tion of older natural gas fields, the industry has moved from West 
Virginia and Pennsylvania to Louisiana, Texas, Oklahoma, and New 
Mexico, where it is now located. : 
~ Carbon black was manufactured in the early seventies by a process 
involving impingement of natural gas flame upon soapstone plates. 

After some years, there was developed an improved process consisting 
of 24-foot circular iron plates revolving over such flame. A further 
improvement-took place in 1900 with invention of the channel method, 
in which channel iron beams of 6- to 8-inch widths are moved back and 
forth over-gas burners. This method, with improvements, and pos- 
sessing simple construction and ease of maintenance, was the manu- 
facturing process in use during the major portion of the time period 
covering this investigation. The product is referred to as “channel 
black.” The extremely dusty character of the product has constituted 
a problem in its packaging for marketing. During the past 20 years, 
a process has come into general use of moulding it into small, grain- 
size pellets. This has permitted use of smaller containers, which, in 
general, are 50-pound paper and lois bags and 300-pound ee 
eases. 

Some time before the late war, the Cottrell or “retort” method was 
invented. This process consists of burning gas in a retort with an 
inadequate supply of air to create a smudge, from which the carbon 
black is chemically extracted. A variation of this process is called 
the “Thermatonic Method.” Under this process, as high as 18 percent 
of the weight of gas burned is recovered as carbon black, against a 
3-perceht proportion in the channel methods. The resultant product 
is called “furnace black,” and is classified as Semi Reinforcing 
(S. R. F.) and High Modulus (H. M. F.). 

There is a difference in the composition and quality of furnace 
black so that for use in natural rubber it did not seriously compete 
with channel black. Furnace black experienced a great development 
during the war, however, it being found equal to channel black in rein- 
forcing quality and superior in heat resisting properties in the manu- 
facture of synthetic rubber. A 50-percent larger proportion of furnace 
black is required in synthetic rubber manufacture. The result, at the 
date of closing of this investigation, places channel black in the posi- 
tion of supplying less than half of carbon black requirements, as 
indicated by the following statistics: 


Production (pounds) 
1941 (the peak 


prewar year) Postwar capacity 

Channelico cts ager ene ie, Seth innias Spe mnneterrs a 487, 967, 000 1 675, 000, 000 
ECM furnace: 2 ee eee ae ene eee ee ie 0 275, 000, 000 
Other furnace (including Thermal)____________ 109, 098, 000 450, 000, 000 
Potash ete ee Oe oe 594, 065, 000 1, 400, 000, 000: 


* Including 177,000,000 from D. P. C. plants. 
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The record discloses the following eight manufacturers of furnace 
black in the United States at this time, the first four named being 
members of the association here under consideration: United Carbon 
Co., Columbian Carbon Co., Godfrey L. Cabot, Inc., J. M. Huber 
Corp., Phillips Petroleum Co., Thermatonic Carbon Co., Jefferson 
Lake Sulphur Co., and Crown Carbon Co. 

Statistics compiled by the Bureau of Mines record total domestic 
and export sales of carbon black, in pounds, for the years 1925 to 1941, 
the period since 1933 appearing as follows: 


Year Domestic Export Total 


222, 182, 000 152, 286, 000 374, 468, 000 
191, 992, 000 120, 620, 000 312, 612, 000 
245, 351, 000 142, 185, 000 387, 536, 000 


313, 018, 000 154, 718, 000 467, 736, 000 
305, 362, 000 184, 253, 000 489, 615, 000 
243, 474, 000 167, 968, 000 411, 442, 000 
356, 705, 000 203, 828, 000 560, 533, 000 
352, 156, 000 177, 618, 000 529, 774, 000 
1 §32, 009, 000 2 112, 735, 000 644, 744, 000 


1 Exports for October to December 1941 included under ‘‘Domestic’’ to avoid disclosing export figures. 
2 Figures cover January to September, inclusive. 


Members of the association supplied 85 percent of the exports re- 
corded. Thesame Bureau’s statistics of stocks on hand for the 1933 to 
1941 period are: 


Stocks 
Tyee or ae Ee ees 155,1960;,000)| LOSS Paice Lis ie os Ree 166, 159, 000 
MOS A ST Set ek te A TATOOS OGO i ROOM ian fe ee ee 130, 792, 000 
$93 teal beeline ces gt 1367 086,000) A940. or ce ee 169, 587, 000 
ESE {Soh Meet SEOs Ob eee 19. DS2. O00: shag rere Ose 118, 847, 000 
5 pe ees LUE La oe 100, 497, 000 


During the war period, exports to enemy countries stopped entirely, 
and lack of shipping space greatly reduced exports to neutral countries 
with the result that the preponderant portion of exports was made 
under lend-lease and not by the association here under consideration, 
as revealed by the following statistics: 


Export Lend-lease 
WN fcs totes: Ata reek TACT STD ees Vie EE SES 5S: SOD OOW™ ATE ae Seles 
LGA Me saree — SS es “as Wee eee ei eos 2 P21 000; OOOH Hs. See Set 
Aevauitan) «Reeds ker ee aOR Uuter ee ee al 69, 400, 000 23, 535, 000 
CCCI | many ap cee Re ata eee epee 13, 900, 000 37, 344, 000 
WE feet alle Tie ih ice tly “enc tee alee 5" Meares 10, 700, 000 36, 021, 000 
A Ae EE hee te Ss ee ee 10, 700, 000 70, 317, 000 


The association, however, assisted the lend-lease Administration 
by performing the packaging, crating, and loading requirements of 
all lend-lease shipments. 

On November 21, 1929, three carbon black manufacturers, Godfrey 
L. Cabot, Inc., United Carbon Co., and J. M. Huber, Inc., and three 
distributors of the product: The Palmer Gas Products Corp., Binney 
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& Smith Co., and H. W. Greeff & Co., Inc., organized a corporation 
under Delaware law to engage solely in export trade, known as “Car- 
bon Black Export Association, Inc.” It filed requisite statements 
with the Commission under the Webb-Pomerene law, and went out 
of existence after filing annual reports at January dates of the years 
1931, 1932, and 1933. This was not a so-called full-functioning as- 
sociation, each member selling carbon black in export trade on its 
own account at prices determined from time to time by the associa- 
tion. It was testified that the membership found this type of associa- 
tion impractical and it was formally dissolved on December 1, 1938. 
Mr. Carl E. Kayser, who had been employed for more than 20 
years in the gas and oil business in the Southwest, made a survey of 
this association’s operations and demise, for the use of several carbon 
black manufacturers. He reported that the failure of the association 
was due to two factors, first, it was comprised of diversified interests 
(manufacturers and distributors) ; and, second, it operated as a purely 
advisory body and had no enforcement authority with which to regu- 
late dealings with foreign purchasers. He testified that the practices 
of foreign purchasers, some 10 or 12 of whom accounted for 80 per- 
cent of all carbon black exported, consisted of insistence on liberal 
credit terms, bad faith rejection of merchandise, demand for ex- 
cessive discounts, and a price decline clause in contracts which en-- 
abled purchasers, upon the allegation of a lower offer, to procure 
more favorable terms. 
On May 16, 1933, there was organized by the Snows herein a 
new association, under Delaware law, bearing the name “Carbon 
Black Export, Inc.” Its shares of sidek were owned wholly by manu- 
facturers, the first stockholders being the following: United Carbon 
Co.; Columbian Carbon Co.; Godfrey L. Cabot, Inc.; J. M. Huber 
of La., Inc.; Century Carbon Co.; Panhandle Carbon Co.; Texas 
Carbon Industries, Inc.; and the Palmer Carbon Co., the first three 
named being by far the larger producers. This association, under its 
charter, was vested with full power to deal in carbon black in export 
trade on its own account or for the account of others. The stock- 
holders entered into contracts to sell carbon black in export exclu- 
‘sively through the association. Each member’s stock participation 
was based upon a proportion of export business allotted to him as his 
so-called quota. At the time of the organization of the corporation, 
a quota was assigned to and agreed to by each stockholder. The 
amount of the individual quotas was determined by negotiation 
among the prospective members and the negotiations were difficult. 
Agreement was finally reached when the stockholders decided to 
divide themselves into two groups; the three larger stockholders to 
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reach an agreement among themselves as to individual quotas which 
would total 75 percent of the corporation’s requirements and the re- 
maining stockholders to reach an agreement among themselves as to 
individual quotas which would total 25 percent of the corporation’s 
requirements. Since that time there have been a number of changes 
in the quotas—upon the entrance of new members, upon the build- 
ing of new plant capacity of individual members and by virtue of 
the discontinuation of production of some of the plants of some o 
the members. 

The contracts implementing the foregoing exclusive agency arrange- 
ment specifically designate the commodity as carbon black made by 
“the impingement of a flame upon a metallic surface,” indicating chan- 
nel black as distinguished from furnace black. Four members of the 
association, Cabot, Columbian, United, and Huber, respondents herein, 
also manufacture furnace black. This is not sold for export through 
the association on any exclusive contract or quota plan, but rather upon 
a straight sales agency at a commission of 0.15 cent per pound payable 
to the association as agent. There are four manufacturers of furnace 
black who are not members of the association, to wit: Phillips Petro- 
leum Co., Thermatonic Carbon Co., Jefferson Lake Sulphur Co., and 
Crown Carbon Co. The association has been authorized to make 
similar agency contracts with these manufacturers, but at date of this 
investigation’s conclusion none had offered such agency nor had any 
‘of them requested membership in the association. There is no testi- 
mony or evidence in the record supporting specifications in the bill of 
particulars with reference to furnace black, which became a commodity 
of export trade in 1946. 


I. THE ASSOCIATION-PHILLIPS PETROLEUM CO. CONTRACT 


The Phillips Petroleum Co., in the course of its business of extract- 
ing gasoline from natural gas, following such extraction, becomes the 
possessor of large stocks of residue gas, which it sells for domestic use 
and for carbon black manufacture. During the period 1933 to 1944, 
it supplied one-third of the natural gas used in manufacture of channel 

black. Except for a small amount supplied to plants in which it owns 
a half interest, the major portion of this supply consisted of gas sold 
on a 30 percent royalty basis. This gas was originally sold at an 
agreed price per thousand cubic feet basis, but the 30 percent royalty 
provision became common following 1928, because, so it was testified, 
of the advantage to gas purchasers in not having to pay for the gas 
until the carbon black made from the gas was sold. Under royalty 
contracts, the purchaser stores and sells the manufactured carbon 
black, agreeing to sell the royalty black in amounts proportional to 


\ 
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his own black, and deducting up to 5 percent commission for selling 
expense. The royalty black is referred to in these contracts as “seller’s 
carbon black,” “seller’s stock,” “seller’s share,” and “seller’s share of 
the production.” Under the contracts, the purchaser may insure 
stored stocks of the production and bill the gas seller for his pro rata 
(30 percent) part of the insurance cost, or the seller may “carry its own 
risk as to its share of the said production.” The 30 percent royalty 
was described as a “device for determining the price” of the gas. 
There is no contract requirement for segregation of the royalty black 
nor any evidence that segregation was ever made. The selling price 
against which the royalty is computed has been the price received on 
domestic sales of black, and in periods of high export price, on both 
the domestic and export price, the gas seller seeking to procure the 
highest return for the gassold. All manufacturer respondents herein, 
excepting Cabot and Huber, purchase natural gas from the Phillips 
Petroleum Co. on a royalty basis. Phillips did not market the royalty 
black, but agreed on May 2, 1933, not to export any such royalty black 
during the 5-year period from January 1, 1934. This period was sub- 
sequently extended to December 31, 1945. Its officers construed this 
agreement as not applicable to royalty black involved in gas contracts 
with carbon black manufacturers not members of the association, which 
black was sold in export by such manufacturers. The investigation 
disclosed no evidence that the Phillips Petroleum Co. had ever sold 
or offered to sell channel carbon black or in any way held itself out as 
a dealer or prospective seller of such commodity. It cannot be said 
to have been independently engaged in the production, manufacture, 
or selling for consumption or for resale within the United States of 
channel carbon black, and there is no evidence of offers to sell or sales 
of such commodity in export trade. Under the royalty contracts with 
the manufacturer respondents, it may be said to have had an equitable 
interest in royalty black in which the right of possession, storage and 
sale, was specifically contracted to the purchaser of the gas. The con- 
tingency of possession of and trafficking in royalty carbon black in 
commerce on the part of Phillips Petroleum Co: never arose nor is it 
to be anticipated in any of the contracts in evidence. 

It is concluded from this evidence that the contracts in question, as 
they were carried out by the respective parties, amounted to a sale of 
natural gas by Phillips to the carbon black producer and payment of 
the purchase price therefor by the latter in cash, the amount of such 
purchase price in dollars being computed as stipulated in the contract, 
i, e., on the basis of the average price received by the manufacturer 
for the black sold by him, originally in the domestic market and later 
in the domestic and foreign market both. In other words, the 30 
percent Phillips’ share and the prices agreed upon for such share were 
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the measure of the amount of money to be paid as the purchase price 
for the gas. This being the case, Phillips’ share of the black itself 
was actually handled by the manufacturer and Phillips was not 
engaged in trading therein. The agreements themselves were between 
individual member-producers and Phillips and not between the asso- 
ciation and Phillips. Regardless of Phillips’ assurance in 1933 that 
it would export no black, the evidence indicates that it would not have 
exported any anyway, because it was not then a producer of any kind 
of black. It does not appear therefore that there is anything in the 
situation disclosed that could or did restrain the export trade of in- 
dependent competitors or effect any of the other restraints excepted 
in the provisos of section 2 of the Webb-Pomerene law. 


Ii, DEALINGS WITH NONMEMBER PRODUCERS 


The association, under the terms of the contract with its members, 
was authorized to purchase not more than 10 percent of its annual 
export requirements from nonmembers. Two officers testified that the, 
purpose of this provision was to invite participation in the association’s 
advantages. Such purchases commenced in 1934, aggregating 0.291 
percent of that year’s requirements, and 0.75, 2.276, 7.527, 4.529, and 
4.989 percent for the years 1936 to 1940, respectively, thereafter. These 
purchases were made from the following nonmembers: Charles Eneu 
Johnson & Co., Inc.; Magnolia Petroleum Co.; and Continental 
Carbon Co. 

On June 7, 1933, at one of the first directors’ meetings following its 
organization, one of the directors was authorized to negotiate with the 
“Herkness Carbon Co.,” meaning Charles Eneu Johnson & Co., Inc., 
for an agreement whereby: (1) The Johnson company would purchase 
all its gas requirements from United Carbon Co.; (2) would adhere to 
the export price schedule of the association; and (3) would sell to the 
association such surplus of export carbon black which it did not 
succeed in selling at the “schedule of prices fixed” by the association. 
One purpose of this program was expressed by the association’s presi- 
dent to insure certainty that Herkness “would not increase his output 
in the State of Louisiana.” These objectives never became the sub- 
stance of a formal agreement. The Johnson company purchased gas 
from United Carbon Co. for about 3 years “free from conditions,” 
according to Mr. Herkness, and then changed its source of supply 
because of a more favorable price quotation. Association officers ex- 
plained the attempt to control the Johnson company’s gas supply to a 
provision of the NRA Code for the industry directing relation of 
production to current deliveries. 
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Charles Eneu Johnson & Co., Inc., became a member of the associa- 
tion on June 18, 1936, almost 3 years to the day from inception of the 
negotiations. This company had been in the ink business since 1804, 
consuming since 1924 about a million pounds of carbon black annually. 
It commenced manufacture of carbon black in 1926, at about 1 millon 
pounds per year, attaining a production of 5 million pounds before 
1933. Shortly before 1933, it began selling carbon black in export, 
and in the domestic trade in 1940. It was given a quota of 3.88 per- 
cent of the association’s exports, equivalent to 414 million pounds, 
all of it sold in export trade. This amount, along with the million 
pounds used for ink manufacture, was in excess of the firm’s entire 
production. Mr. Herkness, its principal officer, testified that prior 
to 1933 he had been selling in export below the association’s prices but 
“was negotiating with the thought of maintaining Carbexport prices.” 
He also testified that he found the export market profitable enabling 
his firm to purchase carbon black beyond their own production capacity 
for sale in export trade. He admitted that he did “undertake to go 
along in an effort to maintain Carbexport’s prices” and that in 1934, 
at his request, the association purchased»600,000 pounds of carbon 
black from the Johnson company. 

The record discloses that on at least two occasions Magnolia Pe-. 
troleum Co., operating four carbon black plants in Texas, sold carbon 
black to the association for export. The first of these, occurring on 
July 9, 1936, involved 700,000 pounds of carbon black which had not 
met the quality requirements of a domestic user. The second sale in- 
volved 250,000 pounds and took place on October 1, 1937. In the 
course of these transactions, the Magnolia company rejected the as- 
sociation’s invitation to membership, writing that “the export market 
has never been attractive to us because of the methods employed at 
times by customers to secure reduction in price.” On another occasion, 
in response to an inquiry by the Magnolia company about a certain 
foreign agent, the association’s president replied : “When you seriously 
want to take a flier in exporting carbon black directly, I have in mind 
recommending that you tie up with Priem to get a taste of what diffi- 
culties and costs there are connected with selling this commodity out- 
side of our fair land.” 

The Continental Carbon Co., successor in early 1937 to the Witco 
Carbon Co., on February 9, 1937, entered into an agreement with the 
association to sell to the idtter 5 million pounds of carbon black during 
the calendar year 1937. The price to be paid was specified as the “same 
as paid by Carbon Black Export, Inc., to its member producers, less 
10 percent commission.” This Sone was renewed for the year 1988, 
the quantity being increased to 7 million pounds and the exclusive 
agency feature delineated as follows: “During the term of this agree- 


CARBON BLACK EXPORT, INC., ET AL. 1407 


ment Continental shall not directly or indirectly sell or deliver any 
carbon black for export except through Carbexport.” The contract 
was renewed for the year 1939, the quantity specified at 7 million 
pounds or a figure representing 5.58 percent of the association’s export: 
requirements. This quantity goal was not attained during 1939 so that 
the association at the close of the year purchased 1,744,30814 pounds: 
for $74,133.11 to be stored by Continental subject to the association’s: 
call. The contract was renewed annually through 1943 and then 
continued in effect by mutual assent. On May 29, 1946, Continental 
Carbon Co. became a member of the association, subscribing for 589 
shares, and being assigned a quota of 7.190 percent of the group’s total 
export requirements. ; 

The renewal for the year 1940 contained a clause granting each 
party the right of cancellation of the contract upon 60 days’ written 
notice to the other. Mr. R. I. Wishnick, president of the Continental. ' 
company, testified that the company was increasing its production and 
that his officers considered a cancellation clause advisable “so we could 
renew negotiations for increased quotas.” The association’s presi- 
dent, in turn, testified that the association preferred the cancellation 
clause because “if Mr. Wishnick chose to increase his capacity and 
come back for an additional quota, that we should prefer to have him 
sell his own carbon black.” He had, however, at the time the extension, 
clause was negotiated, written to one of the association members that 
“Wishnick * * * had theclear impression that Carbexport would 
exercise the right to cancel. without hesitation or discussion if present 
outside capacity were increased a pound.” The record discloses that 

‘the Continental Carbon Co. did in fact increase its production during 
the period involved, as shown by these statistics: 


Pounds 
PME age ta RR a a nt pli alia ena AMEE tar ttle RTS Me RS i 23, 800, 000 
10) RGR SU ee Se Fa RR SEE PRD, a a ee ae Beh A ah as 29, 551, 590 
5 A al ea ore aal CYTO ESS RU aE! We ais pees rycen sees Ds tg 32, 116, 798 
MRA tee pen Seg AA Et eS A eee a se 32, 476, 625 


The association’s president testified that there were two ways to 
bring the Continental Carbon Co. into the Carbexport picture, one 
by stockholder membership, and the other by way of an exclusive 
agency contract. He admitted that under the latter plan the Conti- 
nental company enjoyed all the advantages of membership without 
the necessity of making a stockholder’s investment. Mr, Wishnick 
testified that operations under a quota contract placed him “in sub- 
stantially the same position as a producer member stockholder” ex- 
cepting that Continental was not required to make an investment in 
the. association. 

~The Canada Carbon Co., Ltd., of Toronto, Canada, referred to as 
the sales agent of Crescent Carbon Co., Point Pleasant, W. Va., by 
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letter dated March 14, 1934, acknowledged to the association receipt of 
the latter’s export price lists on March 9, 1934. The letter went on to. 
state that their interest in-export trade was small and confined to 
the product of the Crescent Carbon Co. but that “we will follow these 
(the export price schedules) very closely.” In March of the following 
year, 1935, the association’s president sought to interest the Canada 
company in membership on a 214 percent quota, but nothing came of 
the negotiations. The association, from time to time, on its own ini- 
tiative, and sometimes at their request, furnished both companies with 
price lists and conference shipping rate information. Respondent 
United Carbon Co. purchased the plant and equipment of Crescent 
Carbon Co. on April 1, 1944, following its damage by fire in January 
1944. 

Exchange of export price information was the subject matter of 
some 20 letters passing between the association and the Imperial Oil 
& Gas Products Co. of Pittsburgh, Pa., during the years 1937 to 1940. 
One letter of Imperial’s dated August 4, 1938, in reply to the associa- 
tion’s query about a low price quotation in Brazil, reads: “Our prices 
for Brazil are practically the same as Carbon Black Export’s and we 
feel sure that such sales as the one you refer to will not be made in the 
future.” In November of 1938, Imperial again wrote the association 
as follows: 

We feel that our price policy in the export trade at the present time is very 
little different from yours and that we have given you little, if any, trouble 
recently in foreign markets. It is our intention to cooperate with you as well 
as possible on all export business, and as regards the subject of this letter we 
might mention that, if any price cutting is to be done, it is not our desire to 
do it in Brazil. 

It is difficult for us to determine what business you are referring to in your 
complaint regarding our prices in Brazil and we can therefore hardly explain 
the situation to you any better than we have done above. If you are able to 
give us more definite information with regard to the alleged price cutting, together 
with names of customers, perhaps something could be done to rectify any vio- 
lations of our price policy by our agent in Brazil. 

The association’s president testified that during the wartime ship- 
ping stringency the association assisted Imperial as well as other out- 
siders in procuring shipping space. He added that he negotiated with 
Imperial “a number of times” to procure their membership in the 
association but did not have any agreement with them for adherence 
to the association’s export prices. Imperial Oil & Gas Products Co. 
became a member of the association on May 29, 1946, receiving a 1 
percent quota of the association’s export requirements. 

The Keystone Carbon Co. of Louisiana entered into a contract with 
the association on April 17, 1936, making the latter its exclusive sales 
agent for the sale of 314 million pounds of carbon black annually 


) 
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uring a term running from J anuary 1, 1937, to December 31, 1945. 
Che contract contained an option granting Keystone the right before 
October 1, 1936, to subscribe to 216 shares of the association’s stock 
and to sign a member’s sales agreement on the basis of a 3 percent 
quota, or portion of the association’s annual export requirements. 
Keystone exercised the option and on December 14, 1936, its assets and 
association membership were acquired by respondent Columbian Car- 
bon Co. 

The association’s maintenance of a price policy for its products 
was a legitimate objective, but extension of this policy to nonmember. 
competitors by way of procuring “intention to cooperate,” and as- 
surances “to follow association prices closely,” was not in conformity 
with the principle of the Export Trade Act. Likewise, membership 
invitation overtures to prospective new stockholders which resulted 
in trial operations extending from 3 to 9 years, resulting in enjoyment 
of “all the advantages of membership without the necessity of mak- 
ing an investment,” conferred on such nonmembers benefits which 
were lawfully attainable only by compliance with the Export Trade 
Act. ; 

It is concluded that while the association’s maintenance of a price 
policy for its products was a legitimate objective and that member- 
ship invitations may be extended by the association to prospective 
new stockholders, the association may not, however, extend its price 
maintenance policy to nonmember competitors by way of procuring 
from them agreements to cooperate with assurances to follow the 
association’s prices and it may not make membership overtures to 
prospective new stockholders conditioned upon trial operations. 
Likewise the association may not make agreements with nonmembers 
whereby they stipulate that they will follow or adhere to the export 
prices of the association; nor may the association grant any export 
quota to any nonmember. It is also concluded that the association 
may not impose or attempt to impose any restrictions upon the volume 
of exports of nonmembers, or upon their volume of production, or 
upon the source or quantity of their supply of raw materials, i. e., 
gas. 

Ii. CONTROL OF DISTRIBUTION 


The basic agreement among the members of Carbexport bound each 
one to confine its exports of black to foreign countries to those made 
through the Association, except in the cases of Mexico and Canada. 
As to the latter the producer agreed to use reasonable care to see that 
exports made to those countries were for use and consumption therein 
and to prevent their diversion to other foreign countries. Each mem- 
ber agreed that the association should act as its exclusive agent for 
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the sale of all its export carbon black and that it would export only 
through Carbexport. 

This agreement obviously enalaede ‘Gre association to control the 
channels of distribution for all the export carbon black originating 
with the stockholder-members. The volume of each member’s exports 
was determined by his quota as fixed under the quota arrangement 
agreed upon. The agreement on quotas was said to have been arrived 
at by negotiation and compromise. 

At the time of Carbexport’s formation its members represented 
about 85 percent of this country’s carbon black exports. There have 
always been nonmember producers, but the association membership 
has always represented the bulk of the production and most of the 
exports. 

Administrative action involving questions raised by Carbexport’s 
set-up and operations under these arrangements has been based upon 
a determination of factual situations as they relate to the imposition 
of restraints upon bona fide American exporters who procure and 
resell the commodity, as distinguished from agents or brokers work- 
ing on a commission. Evidence was taken as to the effect of conduct 
of Carbexport in relation to such American exporters. 

The association performs its selling function through ten distrib- 
utors, three of them English firms and the remainder from this coun- 
try. These in turn operate through more than 170 agents and sub- 
agents in all export markets, excepting Canada, Mexico, and Belgium, 
the latter of which is reserved to one distributor. Sales in the export 
market are made to seven large foreign rubber products manufac- 
turers (accounting for 60 to 70 percent of sales volume) and to some 
4,000 small customers engaged in the rubber, ink, and paint industries. 
This distribution organization operates under contracts requiring 
handling of the association’s product on exclusive terms, at its sug- 
gested prices and a uniform basic selling policy which calls for detailed 
monthly reports of all sales. Distributors may advertise their own 
brand names. The association refers all purchase inquiries to-its dis- 
tributors. Most of the distributors have been in business in excess of 
25 years. The principal requirements in the selection of distributors 
have been their financial responsibility, their willingness to adhere to 
suggested prices, and their technical skill and facilities. These have 
been found requisite in coping with certain practices traceable to large 
foreign buyers: Commission splitting, liberal credit terms, unwar- 

ranted rejection of shipments, and Waak, market operations. 

The association has operated on a nonprofit basis, from time to time 
being required to call for pro rata assessments from its stockholders. 
Baer the date of its organization, its prices for carbon black have been 
higher than those prevailing in che domestic market. Its application 
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for an export price premium from the Office of Price Administration 
in 1942 disclosed a range of 0.232 to 1.022 cents per pound differential 
in the export price over the domestic price of carbon black. The 
investigation disclosed no evidence of price changes in the export mar- 
ket in any relation to domestic price changes. 

It was the association’s practice to approve assignment of distrib- 
utor’s contracts and the appointment of agents. Careful investigation 
was made of the dealings with two applicants for agency to sell its 
carbon black in export trade. The first of these, an individual located 
in New York, N. Y., was engaged as an exporter of steel and chemicals 
since 1932. He sought to purchase carbon black for export from three 
of the respondent manufacturers and one nonmember manufacturer, 
sometime following the year 1940. He made no direct application to 
the association because he was told it would offer him only a 1-percent 
commission. Following our entry into the war, he was offered carbon 
black for shipment.to Spain by one nonmember manufacturer, but was 
forced to reject the offer because of war-time conditions. Thereafter, 
in late 1945, he was given an exclusive agency by the Phillips Petro- 
leum Co. to sell its furnace black in five Mediterranean countries at a 
5-percent commission. These countries have paint, ink, and rubber 
manufacturing industries as potential consumers of furnace carbon 
black. 

The other request for an export sales agency was that of Louis A. 
De Smet who operates as-an individual trader from his residence in 
Chicago, Ill., in the domestic and export sale of Gilsonite, Bentonite, 
and stationery envelopes under the firm name of “De Smet & Com- 
pany.” From 1917 until his death in 1938, this applicant’s father, 
George W. De Smet, engaged in export and import business as a sole 
trader under the name “George W. De Smet.” The applicant became 
associated with his father in 1923 and during the period before his 
father’s death in 1938, their main business was the export of carbon 
black, which “we purchased and we sold * * * on our own ac- 
count.” During the period 1929 to 1935, their dollar volume of sales 
ranged from $45,312 to $157,887. The 1935 export sales were made to 
customers in France, England, Japan, Poland, Germany, and Holland. 
In some years, their principal customer was the Michelin Tire Co. of 
France, to whom sales were made through a Paris agent. Some sales 
were made direct, in which event the agent was compensated, and at 
other times sales were made to the agent on a net basis, he in turn 
reselling to Michelin. They sold their carbon black under three brand 
names, “Stygian,” “Jetta,” and “Croak,” the first name having a 
“marked brand preference” and being frequently sold to Michelin in 
competition with other brands. 
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Mr. De Smet knew the following carbon black manufacturers who 
were not members of the association: Crescent Carbon Co.; Canada 
Carbon Co.; Imperial Oil and Gas Products Co.; Keystone Carbon — 
Co.; C. E. Johnson Co.; Magnolia Carbon Co.; General Atlas Carbon 
Co.; and Thermatonic Carbon Co. The firm had done business with 
the first four named and in the period 1933-38, it acted as Imperial’s 
exclusive agent in France. Under this agency, the firm was permitted 
to do business also in Belgium, Holland, and Spain. Imperial, they 
knew, had exclusive agents in Germany and England. Upon learning 
that they could sell for Keystone Carbon Co. in an unlimited territory, 
they gave up their agency for the Imperial company. The Keystone 
company, on October 3, 1936, notified the firm that all their export 
business would be handled through the association and denied the firm 
any further supplies. Thereafter, the firm “canvassed the industry 
until 1945” but could not procure supplies. The firm, at one time or 
another, had purchased carbon black from the following members of 
the association: Cabot, United, and Keystone, and members Palmer 
and Wishnick-Tumpeer of the first export association. The firm never 
maintained a technical laboratory, but their agents, Van Lede in Paris 
and Alfred Smith, Ltd., in London, were so equipped. 

In 1936, the senior De Smet wrote the association and one of its 
members requesting “if you cannot grant us an agency.” In 1938, the 
firm received an inquiry from Michelin Tire Co. for 700,000 pounds of 
carbon black and sought to procure supplies for this order from 
respondent Cabot’s subsidiary Texas-Elf Carbon Co. and from the 
Imperial Oil & Gas Products Co., but were not given a quotation. In 
May 1945, the firm was offered a proposition by Mr. R. I. Wishnick of 
the Panhandle Carbon Co., to act as its subagent in France at a com- 
mission of 5 percent. This was refused because it was an “entire 
different way of handling” and would leave no profit after paying a 5 
percent commission to a French agent. (Mr. De Smet testified that 
on sales of carbon black he had netted 10 percent above expenses.) 

The association’s president testified that the De Smet firm was de- 
nied a distributorship by the association because of a consensus of 
opinion that the firm “was not an exporter in the essential sense that 
applied to the distributors whom Carbexport employed.” He listed 
as further objections that firm’s failure to maintain a technical staff 
and the known fact that it acted as a shopper for foreign concerns, 
principally French, seeking price concessions. This officer testified 
that many subagents operate on a 8 percent commission and that the 
De Smet firm could have contracted with such subagents. 

The firm was engaged as importers of mushrooms, canned fish, and 
crude rubber from 1925 to 1938, the business declining following the 
Tariff Act of 1930. The senior De Smet was also engaged in the fol- 
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lowing domestic activities in the period following 1925; De! Smet 
~ Quartz Tile Co. and the “Colored Cement Co.” both of which ventures 
were not financially successful. It would appear from the activities 
of the De Smet firm that they served as buying agents dealing in a 
number of widely disparate commodities, of which carbon black was 
one side line. These activities cannot be said to identify them as 
American exporters buying and reselling on their own account. In 
- fact, from the evidence it is difficult to discover just what selling serv- 
ices De Smet was prepared to or did render to American producers, 
either Association members or independents. 

The investigation of operations under the association’s contracts 
with its members and its control over the distribution of its mem- 
bers’ product disclosed no evidence that the trade of bona fide 
American exporters, buying and reselling in export trade, was re- 
strained. In the cases developed by the testimony, the weight of the 
evidence indicates that the applicants involved were seeking to rep- 
resent the association either as agents or brokers or that they were in 
fact acting or seeking to act as purchasing agents for foreign buyers. 
The association was not obligated to employ sales agents in this 
country to sell its black in foreign countries in which it already had 
agents rendering sales services or to quote to agents in this country 
for foreign buyers who were being serviced by its foreign agents; 
neither was it obligated to designate distributors who lacked the tech- 
nical skill or facilities required of those whom it did appoint for this 
service. 

The above conclusion to the effect that the facts disclosed by this 
investigation fall short of establishing that Carbexport has illegally 
restrained the trade of American intermediaries is drawn from the 
record herein, and does not constitute a ruling or determination of 
the question of the validity of practices or contractual arrangements 
similar to those used by Carbexport, which, under other factual situa- 
tions or circumstances, might contravene the law. As hereinabove 
stated, Carbexport represented about 85 percent of the carbon black 
exports from the United States, but the record discloses that there 
were always independent producers to whom intermediaries could 
turn for a supply to fill foreign orders. In addition, the record indi- 
cates that two nonmember producers have recently entered the export 
field in a substantial way which materially changes the competitive 
situation from that which existed when the testimony was taken. The 
record as a whole does not disclose any of the effects prohibited by 
the provisos of the Webb Act in this connection and therefore does 
not afford a basis for any recommendation to the Association rela- 
tive thereto. However, this determination is provisional, and the 
Commission retains jurisdiction to take appropriate action should 
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judicial authority with final jurisdiction hereafter hold that exclusive 
dealing contracts or arrangements, such as have been shown to be 


present here, are illegal per se. 
IV. RELATION TO DOMESTIC TRADE ASSOCIATION 


The National Gas Products Association is known as the domestic 
trade association for the carbon black industry. It is a voluntary 
association organized December 28, 1930. Its membership as of 
June 4, 1946, consisted of the following: Cabot Carbon Co.; Colum- 
bian Carbon Co.; Coltex Corp.; Columbian-Phillips Co.; Conti- 
nental Carbon Co.; J. J. Huber Corp.; Crown Carbon Co.; Imperial 
Oil & Gas Products Co.; Panhandle Carbon Co.; United Carbon Co. ; 
Kosmos Carbon Co.; Eastern Carbon Co.; and Chas. Eneu Johnson Co. 

As of that date, the Crown, Continental, and Imperial companies. 
were not members of the respondent association herein. The charter 
purposes of the domestic association are to extend markets for natural 
gas products; legitimately oppose unreasonable legislation; support 
conservation; maintain a credit information exchange; compile trade 
information concerning depletion, pipelines, and production problems ; 
and to take concerted action in the matter of freight rates, classifica- 
tions, an container requirements. Monthly statistics of production, 
shipments, and stocks are compiled and circulated among members. 
In the summer of 1933, during the preparation of codes under 
the National Recovery Administration, Mr. C. E. Kayser, then presi- 
dent of the respondent association, was retained as assistant secretary- 
treasurer of the domestic group. Both associations were housed in. 
the same office. The domestic group was concerned with administra- 
tion of the NRA Code until May 28, 1935. Until the date of this. 
investigation’s conclusion, the group was active in standardization 
problems, rail freight rates, industry investigations for the War Pro- 
duction Board, and in the operation of a car pool under the Office 
of Defense Transportation. These activities made severe demands on 
the office personnel of the respondent association creating problems of 
allocating personnel time and telephone expense and cost of supplies 
and equipment. In December 1943 the value of these services was 
agreed by both associations to be $100 per month. Mr. Kayser testi- 
fied that the domestic association’s board of governors for some time 
felt, as did he himself, “that it seemed inconsistent” that a domestic 
association and an export association should be housed together. Ac- 
cordingly, on December 19, 1945, Mr. Kayser resigned from his posi- 
tion as assistant secretary-treasurer, and the statistical work was re- 
moved to another office. The described activities of the domestic 
group are concerned so closely with the domestic trade which the ex- 
port association is by statute enjoined not to restrain, that it would 
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appear to be bad policy to house, officer, or administer the two types 
of association with the same personnel under one roof. 

It is concluded that the facts justify a recommendation that the 
respondent association conduct its office activities with personnel who 
_ have no official affiliation or employment with domestic trade groups, 
and that it should not permit itself to be jointly housed with such 
groups. 

V. GENERAL SUMMARY 


The major portion of the entire world production of carbon black 
is produced in the United States, although the exact percentage of 
this proportion is unknown. There was, prior to the war, some pro- 
duction in Russia, Romania, Germany, and Japanese-held Formosa, 
but this was not of great volume. 

There was no evidence of any agreements between Carbon Black 
Export, Inc., or its stockholders and any foreign producers of carbon 
black. 

The record contains information indicating the imminence of con- 
siderable competition from production potential located propitiously 
near seaboard in the following gas and oil areas: Russian, Romania, 
Iran, Iraq, Venezuela, Colombia, Mexico, Canada, and Formosa. The 
record was brought up to date by a stipulation between counsel dated 
October 20, 1948. 

It appears that the British Caan has commenced a program 
for carbon black production in Iran, in association with the Anglo- 
Iranian Oil Co., as well as two similar projects in England itself, 
one of which is expected to utilize Welch coal as a raw material and 
the other to manufacture furnace carbon black by the Phillips Petro- 
leum Co. process from imported liquid hydrocarbons. The British 
program apparently stems from a scarcity of dollar exchange in the 
face of annual carbon black requirements in excess of 5 million dollars. 
This represents 40 percent of the association’s export market. The 
association is thus*confronted with the prospect of the first sizable 
competition from foreign production. 

At the date of the stipulation herein, the activities of six new pro- 
ducers indicated that competition to Carbexport may soon assume 
considerable proportions. The output of the Sid Richardson plant at 
Odessa is estimated at 60 million pounds annually, all of which is a 
potential source for shipment abroad. It is known that the Phillips 
company in December 1945 had set up an export office to take care of 
shipments abroad and in that time had licensed one distributor to sell 
its black in five foreign countries. Phillips is also carrying on trade 
journal advertising extolling the merits of its product in order to assist 
its distributors and agents in the marketing of Philblack abroad. 


s 
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It represents that its carbon black is superior in quality to other types 
of black heretofore used in tire manufacture. } 
During World War II 10 nations established in Washington mis- 
sions or agencies for the purpose of presenting their requirements 
to the United States Government who did the actual purchasing. Im- 
mediately upon the termination of the war, lend-lease came te an end 
and these agencies immediately began direct procurement. One by 
one of these listed agencies have abandoned direct procurements so 
that American sellers are now selling directly to consumers in these 
10 nations. However, such purchasing agencies continue to exist in 
Washington mainly in an advisory capacity for furthering the eco- 
nomic interests of their countries in home buying and for dealing 
with the Economic Cooperation Administration. It is to be noted 
that the record indicates that the stockholders of Carbexport are 
firmly convinced, as a result of their experience in export trade, that an 
association such as Carbon Black Export, Inc., is the best, if not the 
only, practicable means of dealing with such foreign nationals’ groups, 


and meeting them on equal terms. 


The United States, through the Office of International Trade of the 
Department of Commerce, maintained a quantity restriction on carbon 
black exports during the period April 1, 1946, to May 27, 1947. Such 
exports, since January 28, 1948, are subject to license requirements 
only in the case of shipments to Europe and adjacent territory. 


RECOMMENDATIONS FOR THE READJUSTMENT OF THE BUSINESS OF 
CARBON BLACK EXPORT, INC. 


To: Carbon Black Expozt, Inc., an export trade association, its officers, 
directors and stockholders: 1 
The Federal Trade Commission, having had reason to believe that 
Carbon Black Export, Inc., an association engaged in export trade 
(as “association” and “export trade” are defined in the act of Congress 
known as the Export Trade Act, approved April 10, 1918), and 
certain of its agreements and acts were in restraint of trade within 
the United States or in restraint of export trade of domestic com- 
petitors of said association or that they substantially lessened com- 
petition within the United States and otherwise restrained trade 
therein, summoned said association, its officers, directors, and stock- 
holders, to appear before it on the 30th day of November 1944, as pro- 
vided by section 5 of said Export Trade Act. Said association having 
duly appeared before the Commission pursuant to such summons, and 
a formal investigation into the alleged violations of law having been 
made, in the course of which testimony and evidence was taken and 
incorporated into the record, and the Commission having examined 
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the record and made a report thereon, and concluded therefrom that 
certain agreements made and acts done by such association have been 
in violation of law; 

Now, therefore, pursuant to the provisions of said Export Trade 
Act and by virtue of the authority conferred upon it by said act, the 
Federal Trade Commission hereby makes to said Carbon Black Ex- 
port, Inc., its officers, directors, and stockholders, the following 
recommendations for the readjustment of said association’s business: 

1. That Carbon Black Export, Inc., in the future refrain from 
adhering to, maintaining, or entering into any understanding, agree- 
ment, or arrangement with American producers of carbon black who 
are not regularly admitted and recognized members of said associa- 
tion, including producers whose membership in the association is in 
process of solicitation, where said producers agree to sell only at fixed 
prices and terms, or in apportioned quantities. . 

2. That Carbon Black Export, Inc., cease and desist in the ee 
from discussing, negotiating concerning, or seeking an agreement 
upon any plan, arrangement, scheme, understanding or agreement 
whereby the production of any American producer or potential pro- 
ducer of carbon black is affected, deterred, forestalled, limited or pre- 
vented, or where the purpose or intent is to accomplish any of said 
ree 

3. That Carbon Black Export, Inc., conduct its office activities on 
a basis wherein it shall not permit itself to be quartered in joint offices 
with any domestic trade association or statistical and advisory group; 
and further, that it manage and retain office personnel which shall 
have no affiliation by way of employment, membership or honorarium 
with any domestic trade association or statistical and advisory group. 

It is ordered by the Commission that Carbon Black Export, Inc., 
file with the Commission within 30 days hereof a report stating 
whether it has elected to comply with the above recommendations, and 
if so, the manner in which it has so complied. 
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DECISIONS OF THE COURTS 


IN CASES INSTITUTED AGAINST OR BY THE COMMISSION 


BOND CROWN & CORK CO. vy. FEDERAL TRADE COMMIS- 
SION. CROWN MFRS. ASS’N OF AMERICA ET AL: v. 
SAME. ARMSTRONG CORK GO. ET AL. v. SAME? 


Nos. 5818, 5814, 5817—F. T. C. Docket 4602 


(Circuit Court of Appeals, Fourth Circuit. August 22, 1949) 


EVIDENCE—CONCERT oF ACTION—IF No DrgEcT EVIDENCE, AND CoNSPIRACY DENIED 


Direct evidence to establish a conspiracy to restrain trade and destroy 
competition is not required nor is the Federal Trade Commission required 
to accept the denial of those charged with conspiracy merely because there 
is not direct evidence to establish it, since essential combination or con- 
spiracy may be found in force of dealings or other circumstances as well as 
in any exchange of words. « 


APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS OF CoMMISSION—IF SUPPORTED 
BY EVIDENCE—INFERENCES OR CONCLUSIONS 


Where the evidence is sufficient to support the findings of the Federal 
Trade Commission finding that petitioners have been parties to a conspiracy 
and combination in restraint of trade constituting unfair method of compe- 
tion, it is for the Commission and not the courts to say what conclusions 
are to be drawn from the evidence. 


APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS OF COMMISSION—IF SUPPORTED: 
BY EVIDENCE—THAT DIFFERENT CONCLUSION REACHED BY TRIAL HxAMINER 


On petitions to set aside an order of the Federal Trade Commission 
finding that petitioners were parties to a conspiracy and combination in 
restraint of trade constituting an unfair method of competition, that the 
trial examiner reached a conclusion different from that of the Commission 
did not affect the conclusiveness of the findings of the Commission sup- 
ported by the evidence, since it is the Commission and not the trial examiner 
that is charged with ultimate responsibility for the is of facts, and 
it is the Commission’s findings and orders that the Court of Appeals is 
authorized to review. 


1 Reported in 176 F. (2d) 974. For case before Commission see 45 F. T. C. 89. 
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‘MerHops, Acts AND PRAcTICES—CONCERT oF ACTION—RESTRAINT OF TRADE— 
ESTABLISHMENT OF—FREIGHT EQUALIZATION 


On petitions to set aside an order of the Federal Trade Commission find- 
ing that petitioners were parties to a conspiracy and combination in restraint 
of trade constituting an unfair method of competition through a practice of 
freight equalization, such practice could be considered along with other facts 
as tending to establish a conspiracy and combination in restraint of trade, 
which was the only charge of the complaint. 


“CEASE AND Desist ORDERS—MeErHoDS, ACTS AND PRACTICES—CONCERT OF ACTION— 
RESTRAINT oF TRADE—IF FREIGHT EQUALIZATION AND No PRicE CHANGE IN 10 
Years, snp No Paice CoMPETITION IN 85 PERCENT CONTROLLED INDUSTRY 


Evidence sustained order of the Federal Trade Commission that petition- 
ers were parties to a conspiracy and combination in restraint of trade con- 
stituting an unfair method of competition and ordering them to desist 
therefrom, where petitioners were manufacturers of crown bottle caps and 
through a practice of equalizing the freight on shipments in an industry 
in which they controlled 85 percent of the business, there had been no price 
change in 10 years and no price competition whatever. 


CEASE AND DESIST ORDERS—SCOPE—CONCERT OF ACTION—F'REIGHT HQUALIZATION— 
Tr INDEPENDENT Use Nor BArrep THEREBY : 


Paragraph of order of the Federal Trade Commission finding that peti- 
tioners were parties to a combination in restraint of trade constituting 
unfair method of competition, which related to practice of freight equaliza- 
tion would not be stricken on the ground that it would interfere with the 
independent use or the practice of equalization by petitioners individually, 
where prohibitions of the paragraph applied only to acts done in carrying 
out the combination or conspiracy. 


“CEASE AND DestIst ORDERS—-SCOPE—CONCERT OF ACTION—RESTRAINT OF TRADE— 
iF Propuct (AMoNG OTHERS) INCLUDED WITHOUT SUPPORTING HVIDENCE 


An order of the Federal Trade Commission that petitioners were parties 
to a combination in restraint of trade constituting unfair method of com- 
petition would be modified to eliminate its application to cork discs where 
petitioners were manufacturers of crown bottle caps and manufactured the 
discs which they used so that the inclusion of the latter commodity in the 
order was of no practical significance. 


(The syllabus, with substituted captions, is taken from 176 F. 
(2d) 974) 


On petitions to review and set aside an order of the Commission, 
order affirmed and enforced as modified. 

[976] Afr. Roger A. Clapp, Baltimore, Md. (Mr. Albert E. Donald- 
son and Hershey, Donaldson, Williams & Stanley, Baltimore, Md., on 
the brief) , for petitioners in No. 5814. 

Mr. H. Bartow Farr, New York City (Wilkie, Owen, Farr, Gal- 
lagher & Walton, New York City, Mr. Helmer R. Johnson, New York 


BOND CROWN & CORK CO. UV. FEDERAL TRADE COMMISSION 142] 


City, and Semmes, Bowen & Semmes, Baltimore, Md., on the brief), 
for petitioner in No. 5813. 

Mr. Frank B. Ingersoll, Pittsburgh, Pa. (Mr. Rew Rowland, New 
‘Castle, Pa., and Smith, Buchanan & Ingersoll, Pittsburgh, Pa., on 
the brief), for petitioners in No. 5817, 

Mr. Donovan R. Divet, Special Attorney, Federal Trade Commis- 
sion, Washington, D. C. (Mr. W. 7. Kelley, General Counsel, M/r. 
Walter B. Wooden, Associate General Counsel, and Mr. James W. 
Cassedy, Associate General Counsel, Federal Trade Commission, 
Washington, D. C., on the brief), for respondint. 


Before Parker, Chief Judge, and Sormr and Doz, Cireuit Judges. 

Parker, Circuit Judge: 

These are petitions to review and set aside an order of the Federal 
‘Trade Commission finding that the petitioners have been parties to a 
conspiracy and combination in restraint of trade constituting an 
unfair method of competition in violation of section 5 of the Federal 
Trade Commission Act (88 Stat. 719, 15 U. S. C. sec. 45) and com- 
manding them to cease and desist from carrying out any “planned 
common course of action” with respect to certain acts and practices 
found to be involved in the conspiracy. The petitioners are corpora- 
tions engaged in manufacturing crown bottle caps, a trade associa- 
tion of these manufacturers and certain individuals holding affice 
either in the corporations or the association. The commission in its 
brief filed in this court consents that its order be vacated as to the 
individual petitioners, and no further attention need be given to them. 
‘The manufacturing corporations and the association ask that the 
order be vacated because not based on sufficient findings and because 
the findings are not supported by substantial evidence. 

The case was heard before a trial examiner, who filed a report recom- 
mending that the commission find that there had been no conspiracy 
in restraint of trade or unfair trade practice in violation of the Trade 
Commission Act and that it dismiss the petition. Exceptions were 
filed to this report, and the commission made a complete finding 
of facts covering every aspect of the case and reached the conclusion 
‘that a combination and conspiracy in restraint of trade did exist 
and that a cease and desist order should issue. The findings of the 
commission are that the manufacturing petitioners control 85% of the 
business in question, that there is no price competition of any sort 
among them, but that absolute uniformity of prices and discounts 
has prevailed since 1938; that, through their association they con- 
sidered uniform pricing tochoniques and a uniform contract. in the 
year 1928, and that, although this uniform contract was not adopted, 
its provisions have been followed by petitioners; that through the 
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association petitioners have worked out a standardization of product 
so that even in the matter of decoration the product of all petitioners 
is precisely the same; that in connection with patent licensing agree- 
ments the petitioner Crown Cork & Seal Company, which was the 
largest manufacturer of crown bottle caps, furnished lists of.its prices 
to all the other petitioners for a period of many years and ceased 
only a short while before the institution of this proceeding; that such 
license. agreements provided that the licensees should not sell at prices 
lower than those of Crown Cork & Seal; and that ‘all of the manu- 
facturing petitioners follow the uniform practice of equalizing the 
freight on shipments, with the result that the cost of goods plus freight 
is the same at any given point anywhere in the United States, no 
matter from which of petitioners the purchase is made. Upon these 
facts the commission found the existence of the conspiracy charged 
in the following language (13th finding) : “The commission is of the 
opinion that in the circumstances shown to exist an understanding 
or agreement under which the respondents acted and still act in 
concert may be inferred. The intention [977] of the parties partici- 
pating in the meeting of respondent association, held on July 24, 1928, 
for all members of the association to sell their products at one 
and the same price and under identical terms and conditions is clearly 
evident from the minutes of that meeting. The subsequent use by 
all such parties of the general pricing plan then formulated, including 
the schedules of deductions, additions, and differentials, and the 
adoption of such plan by all of the other respondent manufacturers, 
with the resulting uniformity in prices, terms and conditions of sale 
as among all such manufacturers, indicates just as clearly an intention 
of all of the parties to continue in effect the original understanding. 
In the opinion of the commission, there is a direct connection between 
this understanding and the admitted efforts of the respondents to 
standardize their products to such an extent that a prospective pur- 
chaser would have no choice in the realm of coloring, lettering, and 
decorations as between the products of any two manufacturers; and 
the concurrent use by all of the respondent manufacturers of the 
freight-equalization plan serving to maintain identical delivered prices 
for all purchasers at any given destination, adds materially to the’ 
combination of circumstances showing a deliberate and concerted ef- 
fort on the part of the respondents to completely remove effective 
competition as among the sellers of crown bottle caps and dises used 
in connection therewith. Considering, in addition, the price-fixing 
provisions of the various license agreements, all of which exceeded the 
legitimate rights of the licensors to protect themselves in the enjoy- 
_ ment of the fruits of their inventions, the sum of all the other incidents 
referred to in the foregoing paragraphs, the commission has no diffi- 


BOND CROWN & CORK CO. UV. FEDERAL TRADE COMMISSION 1423 


culty in concluding, and therefore finds, that the respondents have in 
fact entered into and have engaged in and carried out an under- 
standing, agreement, combination or conspiracy among themselves 
to restrain and suppress competition in the sale of their products. 
While the record does not show that-each of said respondents has 
participated in all of the activities relied on to establish said under- 
standing, or agreement, each has acted in concert and cooperation 
with one or more of the others in doing and carrying out some of the 
acts and practices herein set forth in furtherance of the understanding 
or agreement common to them all.” 

We think there can be no question but that this finding supports 
the order of the commission and we think it equally clear that it, in 
turn, is supported by the findings as to evidentiary facts which precede 
it and by the evidence in the case. 

Crown bottle caps are the closures for bottles used by the brewing 
discs and have long been substantially identical in construction and 
dimension. The Crown Cork & Seal Company, one of the petitioners, 
manufactures approximately 50% of those produced in this country 
and the other petitioners approximately 35%. In 1925 the trade as- 
sociation was organized and most of the petitioners were members of 
it. One of the first things that it did was to bring about more com- 
plete standardization of product in that, by agreement of the manu- 
facturers, the decoration of the caps was made uniform, so that those 
sold by all manufacturers were identically the same. Another matter 
discussed at an early meeting of the association was the technique of 
arriving at prices with a view of having uniformity throughout the 
industry in the schedules of deductions, additions and differentials 
from base prices. This was to be incorporated in a standard form 
of contract; and, while the standard form was never adopted, the evi- 
dence is that. throughout the industry there is as much uniformity 
in the deductions, additions and differentials allowed from base prices 
as if it had been adopted. No form of contract of any sort is used, 
but sales are made informally by correspondence or oral negotiation ; 
and it appears that no written contract is needed, in view of the uni- 
formity that has been attained throughout the industry with respect 
to matters which a contract would ordinarily embrace within its terms. 

There is no proof of any express agreement to charge uniform base 
prices; but the evidence shows that since 1928 the pric[978]es of all 
the manufacturing petitioners have been the same. Prior to 1938, 
there were but few changes, the same price, with minor variations, 
was charged by all, and, when changes in prices were made, they were 
made by all at about the same time. In 1933 Crown Cork & Seal 
granted licenses under patents which it held to most of the other manu- 
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facturing petitioners; and in connection with these licenses they 
agreed not to sell at a less price than that which Crown Cork & Seal 
established. It is significant that, in connection with these licenses, 
Crown Cork & Seal furnished a list of its prices to the licensees, who 
were under agreement not to sell for less. In the case of petitioner 
Gutman, where mutual licensing followed the adjustment of patent 

litigation, there was an exchange of prices, although neither party 

used the patents of the other. Not until 1941, shortly before the in- 

stitution of the proceeding before the commission, was this furnish- 

ing of prices discontinued. Its continuance over so long a period of 
time furnishes adequate explanation of the uniformity of prices at- 

tained. The commission has found that, when it was discontinued, 

it was no longer necessary to maintain uniformity. Certainly, there 

have been no changes in prices of bottle caps since that time, notwith- 

standing the fluctuations in the prices of all other commodities. The 
question which arises with respect to these patent agreements is not 
whether a patentee may exact an agreement as to prices from a licensee 
who uses the patent, but whether such agreements under the circum- 

stances here appearing support the charge of conspiracy to destroy 

competition and fix prices ‘throughout the industry. See United- 
States v. U. 8. Gypsum Co., 383 U.S. 364. 

The freight equalization practice to which reference has been made 
goes back at least as far as 1921. That practice is to sell the bottle 
caps f. o. b. the plant of the manufacturer with an agreement that 
the purchaser shall be credited with the difference between freight 
actually paid and that which would have been paid if purchase had 
been made from the nearest manufacturer. This practice has all the 
vice of the basing point system in that the purchaser pays the same 
delivered price, whatever manufacturer he purchases from, and the 
manufacturer must absorb the freight differential, so that the net 
selling price which he receives is different for different customers, 
depending upon their location. The effect of this practice in destroy- 
ing competition and its importance in establishing the existence of 
the conspiracy charged is well stated by the commission in its ninth 
finding, from which we quote as follows: “This uniformity in base 
prices, together with the concurrent use by all the respondent manu- 
facturers of the freight-equalization plan, inevitably means that a 
purchaser at any given locality will be required to pay exactly the 
same delivered price for crown bottle caps regardless of the manu- 
facturer from which he purchases. It is undisputed that since 1938 
at least, it has been impossible for any purchaser at any location me 
obtain crowns from any respondent manufacturer for a less price 
or on better terms than the prices charged or the terms imposed by 
any other respondent manufacturer. Even on privately decorated 


BOND CROWN & CORK CO. V. FEDERAL TRADE COMMISSION 1425. 


crowns the extra charges made by all of the respondent manufac- 
turers have been the same. * * * Thus every respondent manu- 
facturer is informed at all times of both the prices and the terms — 
of sale quoted and offered by all of the others. In addition to knowl- 
edge of the base prices of all of the other respondent manufacturers, 
each such respondent manufacturer knows that every other respondent 
manufacturer uses the plan of equalizing freight with the location 
of the manufacturer nearest the purchaser. It knows, too, that by 
the use of this plan each will be able to deliver its products to every 
purchaser at any given destination for exactly the same delivered 
price as others using the plan, and thus all users of the plan will be 
able to present to a prospective purchaser a condition of matched 
prices in which such purchaser is deprived of any choice on the basis: 
of price. * * * In order to produce such matched prices sellers. 
of crowns must, at numerous destinations, accept net receipts for their 
products varying in amount according to the freight absorbed [979] 
as a result of the closer proximity to the purchaser of some other seller. 
Each participant in the use of the plan consciously intends that no 
attempt be made to exclude any seller of crowns from the natural 
freight-advantage territory of another, and by the use of the plan in- 
vites other sellers to share the available business in his natural market. 
in return for similar treatment for itself in the trade territories of all 
other participating sellers. The price rigidity existing in the crown 
bottle cap industry since 1938, and the failure of prices of crown bottle: 
caps to respond in any way to changing conditions of supply and 
demand are not consistent with the existence of effective competition. 
The complete standardization of crowns as a result of the admitted 
efforts made by respondents, and other circumstances showing an 
overriding desire on the part of the respondents to present to a pro- 
spective customer a completely united front insofar as products, prices,. 
and terms of sale are concerned, indicate the total absence of such com- 
petition. When, as in this industry, the price of the seller nearest 
the purchaser is always accepted by other sellers and there is no: 
bargaining on any basis between buyers and sellers, fundamental 
requirements of a true competitive market are lacking and prices are 
not the result of market action in the economic sense, but are mere: 
expressions of an artificial and monopolistic price structure. 
Innocent explanations are offered as to each of the circumstances re- 
lied on by the commission, and if it were permissible to consider each 
of the circumstances out of connection with the others, there would 
be much force in the argument of the petitioners. When all of the 
circumstances are considered together, as they must be, however, there 
can be no question as to their sufficiency to support the findings and 
conclusions of the commission. The standardization of products, for 
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example, would be innocent enough by itself, but not when taken in 
connection with standardization of discounts and differentials, publi- 
cation of prices with agreements not to charge less than a minimum un- 
der patent license agreements affecting practically the entire industry, 
the freight equalization which we have described and such uniformity 
of prices throughout the industry as to leave no price competition of 
any sort anywhere. The practice of freight equalization might be all 
right if used by the manufacturers individually, but not when used in 
connection with standardization of product, patent control, price pub- 
lication and uniformity of discounts and trade practices in such way 
as to destroy price competition. As in the case of most conspiracies to 
restrain trade and destroy competition, there is no direct evidence of 
any express agreement to do what the law forbids; but no such evi- 
dence is required, nor is the commission required to accept the denials 
of those charged with the conspiracy merely because there is no direct 
evidence to establish it, for it is well settled that “The essential com- 
bination or conspiracy may be found in a course of dealings or other 
circumstances as well as in any exchange of words”. Fort Howard 
Paper Co. v. Federal Trade Com’n, 7 Cir. 156 F. (2d) 899, 905 [48 
F. T. C. 1087,4.S. & D. 496]. Where, as here, the evidence is sufficient 
to support the findings of the commission, it is for that body, and not 
the courts, to say what conclusions are to be drawn from it. Federal 
Trade Com'n v. Standard Education Society, 302 U. 8. 112, 117 [25 
F. T. C. 1715, 2S. & D. 429]; Federal Trade Com’nv. Algoma Lumber 
Co.,291 U.S. 67, 73 [18 F. T. C. 669, 2 8. & D. 247]. 

And the rule just stated is no different, as some of the petitioners 
seem to think, because the trial examiner reached a conclusion dif- 
ferent from that of the commission. WV. Z. R. B.v. Laister Kauffmann 
A. Corp., 8 Cir. 144 F. (2d) 9, 16-17. It is the commission, not the 
trial examiner, that is charged with ultimate responsibility for finding 
the facts; and it is the commission’s findings and order that we-are 
authorized to review under the express limitation that “the findings of 
the commission as to the facts if supported by evidence shall be con! 
elusive”. 15 U.S.C. 45 (d). In point is Beard-Laney Co. v. United 
States, 73 F. Supp. 27, 33. In that case, it appeared that the order of 
a hearing division of the Interstate [980] Commerce Commission had 
been reversed on rehearing and it was argued that the usual rules for 
review of orders of the commission should not be applied for that 
reason. In answering this contention, the special statutory court of 
three judges said: “The rules to be applied in reviewing the order of 
the commission are not different because that order resulted from a 
mater a set ee: ne penne division upon a petition for 
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the division, which received the approval of the commission, was the 
final and definitive action of the commission, which is what we are | 
authorized to review; and it is to be reviewed in the same way and 
under the same limitations as other reviewable orders. We may not. 
substitute our judgment for that of the commission because upon a re- 
hearing and fuller consideration of the facts it has arrived at a differ- 
ent conclusion from that which its hearing division had first expressed. 
Lang Transp. Co. v. United States, D. C., 75 F. Supp. 915, 925.” 

There has been a great deal of argument with regard to the prac- 
tice of freight equalization. It should be noted in this connection, 
however, that the question in this case is, not whether such practice 
may be enjoined as constituting of itself an unfair trade practice, 
but whether it may be considered along with the other facts and 
circumstances to which we have adverted as tending to establish the 
conspiracy and combination in restraint of trade, which is the only 
charge of the complaint. We think that it was properly considered 
for that purpose. Federal Trade Com’n v. Cement Institute, 333 
U.S. 683 [44 F. T. C. 1460, 4S. & D. 676]; Triangle Conduit & Cable 
Co. v. Federal Trade Com’n, 7 Cir. 168 F. (2d) 175 [44 F. T. C. 1522, 
48. & D. 741]; Wilk & Ice Cream Can Institute v. Federal Trade 
~ Com’n, 152 F. (2d) 478 [42 F. T. C. 867, 4S. & D. 440]. As was well 
said by Judge Major of a similar freight equalization plan in the 
case last cited : “It is argued, perhaps correctly, that such a freight sys- 
tem had long been employed by industry so that members thereof 
might deliver their product at the same price. In fact, the commis- 
sion recognizes that this freight equalization plan was used by peti- 
tioners prior to the organization of the Institute. Such being the 
ease, the fact still remains that it was employed by petitioners for 
the purpose of fixing the delivered price of their product and by 
such use price competition was eliminated or at any rate seriously 
impaired. On the face of the situation, it taxes our credulity to be- 
lieve, as argued, that petitioners employed this system without any 
agreement or plan among themselves. * os BP: 

Whether viewed as an unfair labor practice in itself, or as evidence 
of the existence of a conspiracy, we see no practical distinction be- 
tween the freight equalization practice here involved and the mul- 
tiple basing point system before the Supreme Court in /ederal Trade 
Commission v. Cement Institute, swpra, 333 U. S. 684 [44 F. T. C. 
1460,4 S. & D. 676]. Both result in “identity of prices and diversity 
of net returns.” In speaking of the single basing point system, which 
had been condemned in Corn Products Co. v. Federal Trade Com’n, 
324 U. S. 726 [40 F. T. C. 892, 4 S. & D. 331], and Pederal Trade 
Comin v. Staley Co., 324 U. S. 746 [40 F. T. C. 906, 4S. & D. 346], 
the Supreme Court, in the Cement Institute case, pointed out the 
results that flow from that system, saying: “One is that the ‘delivered 
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prices’ of all producers in every locality where deliveries are made 
are always the same regardless of the producers’ different freight costs. 
Another is that sales made by a non-base mill for delivery at different 
localities result in net receipts to the seller which vary in amounts 
equivalent to the ‘phantom freight’ included in, or the ‘freight absorp- 
tion’ taken from the ‘delivered price’.”” The court then pointed out 
that “the multiple and single systems function in the same general 
manner and produce the same consequences—identity of prices and 
diversity of net returns. Such differences as there are in matters 
here pertinent are therefore differences of degree only.” The same 
is true of the freight equalization practice here under consideration. 

£981] It is argued that the case here is distinguishable from the 
Cement Institute case because no “phantom freight” is involved; but 
there is involved freight absorption, resulting in equal delivered prices 
by all manufacturers selling in a given locality and unequal net re- 
turns to the manufacturers from sales to customers in different locali- 
ties. So far as the questions before us are concerned, there can be no 
difference between phantom freight and freight absorption. See 
883 U. S. at 725. Another argument is that the case here is distin- 
guishable because there is no prohibition of the purchaser’s taking 
delivery at the point of manufacture and thus eliminating freight 
altogether; but, so far as appears, no one has ever availed himself of 
this right, and the distinction does not seem to be one of any practical 
value. We need not decide, however, whether the freight equaliza- 
tion practice here involved constitutes of itself an unfair trade prac- 
tice or whether it may be condemned as systematic price ‘discrimina- 
tion in violation of sec. 2 of the Clayton Act as amended by the 
Robinson-Patman Act, 49 Stat. 1526, 15 U.S. C. 13, as was held of the 
multiple basing point system in the Cement Institute case, as those 
questions are not before us. The practice unquestionably constitutes 
evidence to be considered, along with other facts and circumstances, 
as tending to establish the conspiracy charged; and that was the only 
purpose for which it was considered by the commission. 

We conclude the discussion on the sufficiency of the evidence by 
adverting again to the indisputable fact that through the business 
practices followed by petitioners it has resulted that in an industry of 
which they control 85% there has been no price change in ten years 
and absolutely no price competition whatever. The product has been 
so standardized that there is no choice of any sort between the products 
of different producers, and a purchaser anywhere in the country can 
purchase at the same price including freight from any producer. It 
is argued that all this is the result of the free play of economic forces, 
but the commission did not think so; and this is just the sort of ques- 
tion that Congress intended the commission to decide. As was said 
by the Supreme Court of a similar argument in the Cement Institute 
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case: “The commission did not adopt the views of the economists pro- 
duced by the respondents. It decided that even though competition: 

might tend to drive the price of standardized products to a uniform 
level, such a tendency alone could not account for the almost perfect 
sdantiy in prices, discounts, and: cement containers which had pre- 
vailed for so long a time in the cement industry. The commission 
held that the uniformity and absence of competition in the industry 
were the results of understandings or agreements entered into or 
carried out by concert of the Institute and the other respondents. It 
may possibly be true, as respondents’ economists testified, that cement 
producers will, without agreement express or implied and without 
understanding explicit or tacit, always and at all times (for such has 
been substantially the case here) charge for their cement precisely, to 
the fractional part of a penny, the price their competitors charge. 
Certainly it runs counter to what many people have believed, namely, 
that without agreement, prices will vary—that the desire to sell will 
sometimes be so strong that a seller will be willing to lower his prices 
and take his chances. We therefore hold that the commission was 
not compelled to accept the views of respondents’ economist-witnesses 
that active competition was bound to produce uniform cement prices.” 

Petitioners contend that even though the order of the commission 
be upheld, the fifth paragraph, which relates to the practice of freight 
equalization should be stricken therefrom on the ground that it will 
interfere with the independent use of the practice of freight equaliza- 
tion by petitioners individually. The prohibitions of paragraph 5 
have application, however, only to acts done in carrying out a 
“planned common course of action, understanding, agreement, com- 
bination or conspiracy.” We dealt with the question here involved 
in American Chain & Cable Co. [982] v. Federal Trade Com’n, 4 Cir. 
139 F. (2d) 622 [38 F. T. C. 825, 4 S. & D. 99], where petitioner 
had suggested to the commission, nee success, that it clarify a 
similar order by inserting a declaration that nothing therein was in- 
tended to prevent a manufacturer from independently continuing to 
engage in a given course of action. In affirming the action of the 
commission, this court, speaking through Judge Soper, after point- 
ing out the history of the present form of the order and the fears of 
arbitrary action entertained by the petitioner, said: “It does not 
seem to us that the order needs further clarification. It is of course 
true that a cease and desist order must be certain and unambiguous in 
its prohibitive terms because businessmen must operate under it at their 
peril. * * * But, there can be no doubt that to sustain a charge 
of violation of the order in this case it must be shown that the pro- 
hibited acts have been performed as the result of an agreement or 
conspiracy, or as the result of a common course of action, that has 
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been agreed upon or planned between two or more persons. Tf, as 
the result of such agreement or plan, the petitioners continue to co- 
operate in a common course of action which has been found to violate 
the statute, they make themselves liable to the prescribed penalties; 
and they have no just cause for complaint if in appraising the evi- 
dence in any case the triers of fact seek to determine whether there is 
any relation or connection between their past illegal acts and the 
conduct under examination. If such a relation or connection is found 
it may properly be condemned as a continuance of an unlawful con- 
spiracy. Of course the influence of changed business conditions must 
be taken into account in reaching a decision; but there is no reason 
to believe that the Federal Trade Commission will fail in its duty 
in this respect or that the courts will hesitate to modify or reverse 
an order that is based on inferences not supported by the evidence.” 

As we have already indicated, the commission consents that its 
order be modified so as to eliminate the individual petitioners. We 
think it should be modified, also, to eliminate its application to cork 
dises. There is no sufficient evidence of any conspiracy or combina- 
tion in restraint of trade with respect to cork discs, and no finding 
sufficient to support the application of the order to dealings therein. 
The evidence discloses that most of the manufacturers of crown bottle 
caps manufacture the cork discs which they use; and the inclusion of 
the latter commodity in the order does not seem to have any practical 
significance. 

The order of the commission will be modified by striking therefrom 
the names of L. C. McAuliffe, E. J. Costa, Joseph C. Feagley and 
Benno Cohn and by striking the words “or cork dises” from the main 
body of the order and from the paragraph numbered one; and, as 
so modified, the order of the commission will be affirmed and enforced. 

Modified and as so modified affirmed and enforced. 


ARTRA COSMETICS, INC. vy. FEDERAL TRADE 
COMMISSION? 


No. 9763—F. T. C. Docket 4930 
(Cireuit Court of Appeals, Third Cireuit. December 1, 1949) 


Order dismissing, on stipulation of the parties, petition for review of order of 
the Commission of May 26, 19S, 44 F. T. GC S88, at 991, requiring re- 
spondents, their representatives, etc., in connection with the offer, ete., of 
their depilatory cosmetic product “Imra,” to cease and desist from dis- 
seminating, ete, any advertisement which represents, directly or by 


implication, that said product is safe for use or that its use will net 
irritate a normal skin. 


+ Not reported in Federal Reporter. For case before the Commission, see 44 F. T. c. 883. 
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Mr. Fred A. Klein of New York City, for petitioner. 
Mr. James W. Cassedy, Associate General Counsel, of Washington, 
D. C., for Federal Trade Commission. 


STIPULATION AND OrpeR Dismissing Petrrion To Review 


It appearing that petitioner has filed with this Court a petition to 
review and set aside a certain order to cease and desist issued against 
petitioner by the Federal Trade Commission, respondent herein, on 
May 26, 1948, in a proceeding designated “In the Matter of ARTRA 
COSMETICS, INC., a corporation, Federal Trade Commission 
Docket No. 4930”; that on July 7, 1948, petitioner filed with the Fed- 
eral Trade Commission a motion to vacate the said order to cease and 
desist; that on November 8, 1949, the Federal Trade Commission 
granted the said motion and vacated and set aside the said order 
to cease and desist; and that the controversy which gave rise to this 
cause has subsequently become moot; 

Now, therefore, subject to the approval of the Court, it is hereby 
stipulated and agreed by and between counsel for petitioner and 
counsel for respondent that petitioner’s said petition to review filed 
herein on July 26, 1948, be, and it hereby is, dismissed. 


[789] GOODYEAR TIRE & RUBBER CO., INC. ET AL. v. 
FEDERAL TRADE COMMISSION? 


Civ. A. No. 5455-49—F. T. C. File 203-1 


(United States District Court, District of Columbia. January 18, 
1950) 


ADMINISTRATIVE PROCEDURE AND PROcEEDINGS—JUDICIAL RELIEF—IN GENERAL 


‘Ordinarily, relief by judicial action may not be had until administrative 
remedies have been exhausted. 


ADMINISTRATIVE PROCEDURE AND PROCcEEDINGS—JupIcIAL ReLier—Ir PROCEEDING 
Unver CLayton Act Berna CoNnpucTep By ComMMiIssion Unprr Irs PuBLisHED 
RULES oF PRACTICE AND PROCEDURE—THAT PROCEDURE ALLEGEDLY NOT IN CON- 
FORMANCE WITH REQUIREMENTS OF ADMINISTRATIVE ProcepurE ACT AND 
INCONVENIENCE AND Cost INVOLVED IN PLAINTIFF’S PARTICIPATION 


Where Federal Trade Commission was conducting proceeding under the 
Clayton Act in accordance with its published rules of practice and pro- 
cedure, and proceedings were pending and had not been completed, and 
party to proceeding claimed it would suffer through inconvenience and cost 
of participating and alleged that commission was not acting as required 
by the Administrative Procedure Act, administrative remedy was not ex- 
hausted, and no irreparable injury was shown, and hence court had no 
authority to grant injunctive relief. 


1 Reported in 88 F,. Supp. 789. 
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ADMINISTRATIVE PROCEDURE AND PROCEEDINGS—JUDICIAL RELIEF—EXHAUSTION OF 
‘ADMINISTRATIVE REMEDIES AS PREREQUISITE TO—THAT Somer. InsuRY THEREBY 
ENTAILED TO LITIGANT 

That some injury might result when a litigant is forced to await entry of 
a final order by an administrative tribunal before securing judicial review 
does not entitle litigant to injunctive relief on ground that litigant will suffer 
irreparable injury if resort to judicial remedy is delayed. 


(The syllabus, with substituted captions, is taken from 
88 F. Supp. 789) 


Cahill, Gordon, Zachry & Reindel, Washington, D. C., by Mr. 
Robert G. Zeller, Washington, D. C., for plaintiff. 

Mr. W.T. Kelley, Mr. Joseph 8. Wright, Mr. James B. Truly, Mr. 
Phillip R. Layton, Washington, D. C., Mr. George Morris Fay, United 
States Attorney for District of Columbia, Washington, D. C., for 
defendants. 


Martruews, District Judge: 

This is an action brought by the Goodyear Tire & Rubber Company 
against the Federal Trade Commission and its members seeking to 
restrain defendants in the conduct of a pending administrative pro- 
ceeding entitled “File 203-1, In the Matter of the Rubber Tire In- 
dustry,” and having for its purpose the determining of whether there 
should be fixed and established a quantity limit for replacement rub- 
ber tires and tubes. The applicable statute (U.S. C., Title 15, sec. 13) 
prohibits price discrimination but permits price differentials which 
make only due allowance for cost differences resulting from differing 
methods or quantities in which commodities are sold or delivered to 
purchasers, and provides that the Federal Trade Commission may, 
after due investigation and hearing to all interested parties, fix quan- 
tity limits as to particular commodities where the Commission finds 
that available purchasers in greater quantities are so few as to render 
price differentials on account thereof unjustly discriminatory or pro- 
motive of monopoly. The Commission published Rules of Practice 
and Procedure to govern the proceeding. Thereafter the plaintiff, a 
corporation engaged in the sale of replacement tires and tubes 
throughout the United States, petitioned the Commission, as an inter- 
ested party, to amend said Rules for the conduct of the proceeding, 
contending that these rules will not afford plaintiff the “hearing” re- 
quired by the cited statute, but only an opportunity to submit [790] 
“data views and argument.” The petition was denied, and plaintiff 
contends that such denial is a final agency action and subject to judicial 
review under section 10 of the Administrative Procedure Act. | 

The Complaint in this Court seeks a judgment (1) declaring that 
the Federal Trade Commission in fixing quantity limits under U. S. 
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C., Title 15, sec. 13, is subject to sections 4, 7, and 8 of the Administra- 
tive Procedure Act, in the conduct of hearings which the Commission 
proposes to hold in respect to the rubber tire industry; and (2) en- 
joining defendants pending trial and perpetually from further pro- 
ceedings under Rules 2.30 and 7.11 of the Commission’s Published 
Rules of Practice and Procedure. The matter now before this Court 
is a motion by plaintiff for a preliminary injunction and a motion 
by defendants to dismiss. For the purposes of these motions and by 
consent of the parties this action and similar actions brought by the 
B. F. Goodrich Company, The Firestone Tire and Rubber Company 
and United States Rubber Company are consolidated. 

The time for judicial review of the administrative proceeding in 
the Federal Trade Commission is not ripe. It is well settled that ordi- 
narily relief by judicial action may not be had until administrative 
remedies have been exhausted. Myers v. Bethlehem Shipbuilding 
Corp., 303 U.S. 41. 

Of the rule requiring the exhaustion of administrative remedies the 
Court said in Aircraft & Diesel Corp. v. Hirsch, 331 U.S. 752: 

“The doctrine, wherever applicable, does not require merely the 
initiation of prescribed administrative procedures. It is one of ex- 
hausting them, that is, of pursuing them to their appropriate con- 
clusion and correlatively, of awaiting their final outcome before seek- 
ing judicial intervention. 

“The very purpose of providing either an exclusive or an initial and 
preliminary administrative determination is to secure the admin- 
istrative judgment either, in the one case, in substitution for judicial 
decision, or, in the other, as foundation for or perchance to make un- 
necessary later judicial proceedings. Where Congress has clearly 
commanded that administrative judgment be taken initially or ex- 
clusively, the courts have no lawful function to anticipate the admin- 
istrative decision with their own, whether or not when it has been 
rendered they may intervene either in presumed accordance with Con- 
gress’ will or because, for constitutional reasons, its will to exclude 
them has been exerted in an invalid manner. To do this not only 
would contravene the will of Congress as a matter of restricting or 
deferring judicial action. It would nullify the congressional objects 
in providing the administrative determination.” 

Plaintiff contends that it will suffer irreparable injury if resort to 
a judicial remedy is delayed until after the pending administrative 
proceeding and stresses the inconvenience and cost of participating in 
said proceeding. Of such a contention the Court said in Utah Fuel 
Co. v. Nat. Bituminous Coal Commission, 69 App. D. C. 333, 339: 

“That some injury may result from appellants being forced to await 
the entry of a final order before securing judicial review is a regret- 
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tive action The expense and annoyance of litigation is part of the 
seca! burden of ving under government.” Sie 
‘The metion te dismiss must be sustained. 


i umiamteiiie Riess alma eemcaemnmetae Tika 


This case having ceme om to be heard upen plaintiffs motion for 

3 imjamctien and defendants’ motion to dismiss, and the 
memeranda ef poms and authorities filed by the respective parties, 
and harmg heard argument of counsel, the Court makes the follow- 
ing Gndings ef fact and conclusions of law : 


Try FENDINES OF FACT 


& The Federal Trade Commission, an administrative agency, is 


mew and since Oeteber 4, 1949, has beem conducting a proceeding en- 
tied Pile 5-1, In the Matter ef the Rubber Tire Industry, to deter- 
uune whether there should be fixed and established a quantity limit 
fer replacement rubber tires and tubes, under the provisions of Sec- 
Gem 2 (2) ef the Claytom Act as amended, 15 U.S.C. A. § 13, and in 


accerdaace with its published Rules of Practice and Procedure, 16 = 


& Thereafter, an December 29, 1949, plaintiff brought this action 
aquast the Federal Trade Commission and its members, seeking a 
Judgment (1) declaring that the proceeding to fix quantity limits 
Net ee gen Breresnas of Stetions 4, 7, and ff the: Admit. 
ierative Proc cure ct; (2) perpetually enjoining defendants from 
further preceedings under er pursuant to its published Rules of Prac- 
heesand (3) am interlocutory injunction restraining defendants from 
preceeding further im File 203-1, In the Matter of the Rubber Tire 

4 Qn January & 1950, plaintiff moved for preliminary injunction 


~~ > 
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Matter of Rubber Tire Industry, on the ground that such proceed- 
ing would result in irreparable injury to plaintiff. Said motion was 
accompanied by affidavit of counsel and memorandum of points and 
authorities with respect to the merits, the jurisdiction of the Court 
and irreparable injury. 

5. On January 11, 1950, defendants filed motion to dismiss this 
action on the ground that the Court did not have jurisdiction, and 
submitted therewith a memorandum of points and authorities ad- 
dressed to the jurisdiction of the Court and to the lack of irreparable 
injury to plaintiff. 

6. On January 12, 1950, counsel for plaintiff and defendants were 
heard on plaintiff’s motion for preliminary injunction and defendants’ 
motion to dismiss. 

CONCLUSIONS OF LAW 


1. This Court lacks jurisdiction to interfere with the conduct of 
pending administrative proceedings. 
2. The Court lacks jurisdiction over the subject matter of this action, 


AMERICANA CORPORATION v. FEDERAL TRADE 
COMMISSION ? 


No. 21109—F. T. C. Docket 5085 


(Circuit Court of Appeals, Second Circuit. January 20, 1950) 


Order dismissing, on stipulation of parties, and following the Commission’s 
modification of its order, petition to review order of Commission of July . 
14, 1948, 45 F. T. C. 32, at 46, requiring respondent corporation, its agents, 
ete., in connection with the offer, etc., of its encyclopedia designated 
“Americana” or “Encyclopedia Americana” and material supplementary 
thereto, or any other publication, to cease and desist from representing 
among other things,— 

That said publication is the only national American encyclopedia, is the best 
known or most authoritative encyclopedia published in the United States 
or is America’s supreme authority, contains more articles than any other 
encyclopedia, presents more information than any other: set of books, is 
the choice of all Government departments, educational institutions, boards 
of education, or public libraries as the official reference work ; 

That it is available only to selected individuals under special conditions; that 
jndividuals employed by respondent to sell its publication are anything 
other than salesmen soliciting prospects to purchase said publication at 
prices regularly established by respondent ; or 

That any issue of said publication, prepared through the use of old plates which 
have been merely revised, with new articles inserted, is a new edition, ete. 


1 Not reported in Federal Reporter. For case before the Commission see 45 F. T. C. 82. 
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Mr. J. Raymond Tiffany, of Hoboken, N. J., and Mr. Benjamen 
Werne, of New York City, for petitioner. 

Mr. James W. Cassedy, Assistant General Counsel, of Washington,. 
D. C., for Federal Trade Commission. 


Orver Dismissine Prerrrion To Review 


It appearing that petitioner has filed with this Court a petition 
_ to review and set aside a certain order to cease and desist issued against 
petitioner by the Federal Trade Commission, respondent herein, on 
July 28, 1948, in a proceeding designated “In the Matter of AMERI- 
CANA CORPORATION, Federal Trade Commission Docket No. 
5085”; that on October 22, 1948, petitioner filed with said Commis- 
sion a motion to review and modify the said order to cease and desist; 
that on December 8, 1949, the said Commission granted to said motion 
in part and modified the said order in certain respects; that the con- 
troversy giving rise to this cause has consequently become moot; and 
that the parties hereto have jointly stipulated that the petition filed 
herein be dismissed : 

Now, therefore, it is ordered that the petitioner’s said petition to 
review be, and it hereby is, dismissed. 


UNITED STATES v. MORTON SALT CO.; SAME v. INTER- 
NATIONAL SOLT CO.t 


Nos. 273 and 274—¥. T. C. Docket 4319 
(United States Supreme Court. February 6, 1950) 


FEDERAL TRADE COMMISSION—DUTIES—PREVENTION oF UNFAIR METHODS oF 
COMPETITION AND UNFAIR oR DECEPTIVE Acts, Ere. 


The Federal Trade Commission has a continuing duty to prevent unfair 
methods of competition and unfair or deceptive acts or practices in com- 
merce. 


APPELLATE PROCEDURE AND PROCEEDINGS—ENFORCEMENT PROVISIONS AND PROCE- 
DURE—CEASE AND DESIST ORDERS AND ENFORCEMENT DECREES—Ir COMMISSION 
CHARGED WITH RESPONSIBILITY FOR COMPLIANCE Reports AND Conremer Pro- 
CEEDINGS—WHETHER COMMISSION THEREBY RELIEVED oF RESPONSIBILITY IN- 
CIDENT TO DECREE’S ENFORCEMENT. 


Court of Appeals decree affirming with modifications a cease and desist 
order of the Federal Trade Commission, directing that reports showing 
manner of compliance be filed with commission, and giving commission 
responsibility to initiate contempt proceedings for violation of decree did 


1 Reported in 888 U. 8. 632, 70 S. Ct. 357. Judgments of the District Court for the- 
Northern District of Illinois, Bastern Division, granting defendants’ motion for summary 
judgments and dismissing the complaints are reported in 80 F. Supp. 419, and affirmance 
by the Court of Appeals for the Seventh Circuit in 174 F. (2d) 708. 


UNITED STATES UV. MORTON SALT CO. 1437 


not wholly relieve commission of responsibility for enforcement, and con- 
templated that commission could obtain accurate information from time 
to time on which to base a responsible conclusion as to whether there was 
a cause for contempt proceeding. 


APPELLATE PROCEDURE AND PROCEEDINGS—JUDICIAL REvIEW—IN GENERAL 


The function of judicial review of administrative orders is dispassionate 
and disinterested adjudication, unmixed with any concern as to success of 
either prosecution or defense. 


APPELLATE PROCEDURE AND PROCEEDINGS—EINFORCEMENT PROVISIONS AND PROCE- 
DURE—CEASE AND DESIST ORDERS AND ENFORCEMENT DECREES—WHETHER CoM- 
MISSION APPROPRIATELY CHARGED WITH RESPONSIBILITY FOR COMPLIANCE RE- 
PORTS AND CONTEMPT PROCEEDINGS 


[358] Decree enforcing cease and desist order of Federal Trade Commis- 
sion appropriately permitted commission to receive reports of compliance 
and to institute contempt proceedings in case of violations. 


JUDGMENTS—ENFORCEMENT—WHETHER STEps IN AID OF BY LITIGANT OR DEPART- 
MENT, USURPATION OF CoURT’S POWER 


Steps which a litigant or executive department lawfully takes for enforce- 
ment of a judgment are a vindication rather than a usurpation of the court’s 
power. 


APPELLATE PROCEDURE AND PROCEEDINGS—HENFORCEMENT PROVISIONS AND PROCE- 
DURE—CEASE AND DESIST ORDERS AND ENFORCEMENT DECREES—-WHERE ORDER, 
AS MODIFIED, INCORPORATED IN LATTER—WHETHER COMMISSION’s Dury To IN- 
FORM ITSELF AND PROTECT COMMERCE, THEREBY AFFECTED 


Although cease and desist order of Federal Trade Commission was merged 
in enforcement decree, the court by its decree neither assumed to itself nor 
denied to commission that agency’s duty to inform itself and protect com- 
merce against continued or renewed unlawful practice. 


APPELLATE PROCEDURE AND PROCEEDINGS—EXNFORCEMENT PROVISIONS AND PRO- 
CEDURE—CEASE AND DESIST ORDERS AND ENFORCEMENT DECREES—IF CoM- 
MISSION CHARGED WITH RESPONSIBILITY FOR COMPLIANCE REPORTS AND CON- 
TEMPT PROCEEDINGS—WHETHER COMMISSION’S REQUIREMENT OF SUBSEQUENT 
Reporrs To SHOW CONTINUING COMPLIANCE, BARRED BY DECREE’S REQUIREMENT 
OF INITIAL COMPLIANCE REPORTS 


Where decree affirming with modifications a cease and desist order of 
Federal Trade Commission had directed that reports showing manner of 
compliance be filed with the commission and the corporations involved 
had filed such reports, the commission could later require the filing of 
additional reports to show continuing compliance with decree even though 
commission did not charge violation either of decree or statute and was 
allegedly engaged in a mere “fishing expedition” to see if it could uncover 
evidence of guilt. 


ADMINISTRATIVE BODIES—INVESTIGATORY PowERS—As INCIDENT To INVESTIGATIVE 
AND ACCUSATORY DUTIES 
An administrative body to which by statute investigative and accusatory 
duties are delegated may take steps to inform itself as to whether there 
is probable violation of the law. 
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COMMISSION PROCEDURE AND PROCEEDINGS—REVIEW AND ADJUDICATION—DE- 
OREES—COMPLIANCE—WHETHER COMMISSION DEPRIVED OF RIGHT To INvESTI- 
GATE CONTINUED 


The Federal Trade Commission cannot intrude upon or usurp the court’s 
function of adjudication, and the court’s jurisdiction to review cease and 
desist order is exclusive and its enforcement decree final, but the commis- 
sion is not deprived by such decree of its right, in the exercise of its own 
law enforcing powers, to investigate the question of continued compliance 
with decree. 


“APPELLATE PROCEDURE AND PROCEEDINGS—ENFORCEMENT PROVISIONS AND PRO- 
CEDURE—CEASE AND DESIST ORDERS AND ENFORCEMENT DECREES—IF COMPLIANCE 
Reports REQUIRED BY, FILED—WHETHER REQUIREMENT OF SUBSEQUENT RE- 
PorTS BY COMMISSION, SHOWING CONTINUED COMPLIANCE, THEREBY BARRED 


Where decree of the Court of Appeals affirming with modifications a cease 
and desist order of the Federal Trade Commission had directed that reports 
showing manner of compliance be filed with the commission and the cor- 
porations concerned had complied therewith, a subsequent order of the 
commission requiring additional reports to show continuing compliance 
with decree did not constitute an interference with the decree or an invasion 
of the powers of the Court of Appeals. 


ADMINISTRATIVE PROCEDURE ACT—IN GENERAL 


The Administrative Procedure Act was framed as a check upon adminis- 
trators whose zeal might otherwise have carried them to excesses not con- 
templated in the legislation creating their offices, and it creates safeguards 
even narrower than the [359] constitutional ones, against arbitrary official 
encroachment on private rights. 


ADMINISTRATIVE PROCEDURE ACT—-COMMISSION RULES—REPORTS OF COMPLIANCE— 
AS PUBLISHED IN FEDERAL REGISTER 


Federal Trade Commission rule, as published in Federal Register, setting 
time limit for filing initial reports of compliance with commission orders 
and asserting the commission’s right to require filing of further compliance 
reports thereafter, satisfied requirements of Administrative Procedure Act 


for publication in Federal Register of statements of rules, organization and 
procedure. 


FEDERAL TRADE COMMISSION—POWERS OF—WHETHER FORFEITED BY NONUSER 


None of powers granted to the Federal Trade Commission had been for- 
feited by nonuser. 


FEDERAL TRADE COMMISSION ACT—INVESTIGATORY PowERS—WHETHER REPORTS OF 
COMPLIANCE WITH DECREES HNFORCING CEASE AND DESIST ORDER, INCLUDED 


Provision in the Federal Trade Commission Act empowering the com- 
mission to conduct investigations and require submission of special reports 
empowers the commission to require special reports as to manner in which 
a corporation is complying with a decree enforcing a cease and desist order 


entered under provision of the act relating to the suppression of unfair 
practices. 


UNITED STATES UV. MORTON SALT CO. 1439 


COMMISSION PROCEDURE AND PROCEEDINGS—RULES OF PRACTICE—COMPLIANCE AND 
SUPPLEMENTAL COMPLIANCE REPORTS—IF PNFORCEMENT DECREE THERETOFORE 
ENTERED—W HETHER ULTRA VIRES, DTc. 


Rule of the Federal Trade Commission announcing the right to require 
a corporation against which an enforcement decree has been entered to file 
supplemental reports of compliance is not ultra vires and violative of the 
Administrative Procedure Act but is authorized by the Federal Trade 
Commission Act. 


INVESTIGATORY POWERS—COoRPORATE RIGHTS—IN GENERAL 


Corporations are entitled to protection from unlawful demands made in 
the name of public investigation but they can claim no equality with indi- 
viduals in the enjoyment of a right to privacy. 


INVESTIGATORY PoWERS—CORPORATE RIGHTS—IF INQUIRY WITHIN AUTHORITY OF 
AGENCY, DEMAND Nor Too INDEFINITE, AND INFORMATION SOUGHT REASONABLY 
RELEVANT 


Governmental investigation into corporate matters may be of such sweep 
ing nature and so unrelated to matter properly under inquiry as to exceed 
investigatory power, but constitutional safeguards as to searches and_seiz- 
ures and due process are not violated if inquiry is within authority of 
agency, demand is not too indefinite and information sought iS reasonably 
relevant. ; 


CoMMISSION PROCEDURE AND PROCEEDINGS—JUDICIAL RELIEF—IN GENERAL 


Parties who seek judicial aid to avoid compliance with an order of the 
Federal Trade Commission on the ground that requirements for reports are 
arbitrarily excessive must have first made reasonable efforts before the 
Commission itself to obtain reasonable conditions. 


COMMISSION PROCEDURE AND PROCEEDINGS—EXNFORCEMENT PROVISIONS AND Pro- 
CEDURE—-COMPLIANCE AND SUPPLEMENTAL COMPLIANCE RkEPORTS—IF PURPOSE 
To SHOw CONTINUING, WHERE DECREE FOR ENFORCEMENT. THERETOFORE HN- 
TERED—-WHETHER VIOLATION OF FourTH oR FIFTH AMENDMENTS 


Order of the Federal Trade Commission requiring submission of addi- 
tional reports to show continuing compliance by corporations with decree 
for enforcement of cease and desist order did not violate the prohibition 
of Fourth Amendment against unreasonable searches and seizures or trans- 
gress “due process of law” clause of the Fifth Amendment. 


' (The syllabus, with substituted captions, is taken from 70 8. Ct. 357) 


On writs of certiorari to The United States Court of Appeals a 
Seventh Circuit, judgments reversed. 


[360] Wr. Philip Elman, Washington, D. C., for petitioner. 
Mr. L. M. McBride, Chicago, Il., for Morton Salt Co. 
Mr. Frederic R. Sanborn, New York City, for International Salt Co. 


Mr. Justice Jackson delivered the opinion of the Court. 
This is a controversy as to the power of the Federal Trade Com- 
mission to require corporations to file reports showing how they have 
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complied with a decree of the Court of Appeals enforcing the Com- 
mission’s cease and desist order, in addition to those reports required 
by the decree itself. 

Proceedings under § 5 of the Federal Trade Commission Act * cul- 
minated in a Commission order requiring respondents Morton Salt 
Company and International Salt Company, together with eighteen 
other salt producers and a trade association, to cease and desist from 
stated practices in connection with the pricing, producing and mar- 
keting of salt. The Court of Appeals for the Seventh Circuit affirmed 
the order with modifications and commanded compliance. 134 F. 
(2d) 354. The decree directed that reports of the manner of comph- 
ance be filed with the Commission within ninety days, but it reserved 
jurisdiction “to enter such further orders herein from time to time 
as may become necessary effectively to enforce compliance in every 
respect with this decree and to prevent evasion thereof.” The decree 
expressly was “without prejudice to the right of the [361] United 
States, as provided in § 5 (1) of the Federal Trade Commission Act 
to prosecute suits to recover civil penalties for violations of the said 
modified order to cease and desist hereby affirmed, and without 
prejudice to the right of the Federal Trade Commission to initiate 
contempt proceedings for violations of this decree.” The reports of 
compliance were subsequently filed and accepted, and there the mat- 
‘ter appears to have rested for a little upwards of four years. 


1The Federal Trade Commission was eStablished, under the Federal Trade Commission 
Act, 38 Stat. 717, as amended 52 Stat. 111, 1028, 15 U. S. C. §§ 41 et seq., to prevent 
unfair methods of competition and unfair or deceptive acts or practices in interstate 
commerce by certain persons, partnerships or corporations. Under §5 (b) of that Act 
the Commission is empowered and directed, following suitable hearing and determination, 
to order that those found guilty of such practices cease and desist therefrom; and under 
§§5 (c) and 5 (d) exclusive jurisdiction to affirm, enforce, modify, or set aside such 
orders is placed in the appropriate Court of Appeals, whose judgment and decree are 
final except insofar as they may be subject to review here. Civil penalties for violations 
of cease and desist orders are provided for, § 5 (1), to be recovered in civil actions brought 
by the United States. Under §§ 6 (a) and 6 (b) of the Act, the Commission is authorized 
to compile information concerning, and to investigate, the organization, business, conduct, 
practices, and management of any corporation within its jurisdiction, and to require any 
such corporation to file “annual or special, or both annual and special, reports or answers 
in writing to specific questions,” concerning such information. For the purposes of the 
Act, the Commission is empowered, in § 9, to examine and copy documentary evidence 
of any corporation being investigated or proceeded against, and to require attendance of 
witnesses and production of all such documentary evidence. The same section also gives 
District Courts jurisdiction to compel compliance with the subpoena as well as other 
provisions of the Act or any order of the Commission made in pursuance thereof. And 
finally, in § 10, it is provided that, “If any corporation required by this Act to file ahs 
annual or special report shall fail to do so within the time fixed by the commission for 
filing the same, and such failure shall continue for thirty days after notice of such default. 
the corporation shall forfeit to the United States the sum of $100 for each and Bete 
day of the continuance of such failure, which forfeiture . . . shall be recoverable in a 
civil suit in the name of the United States...” The present action was brought to 


compel the filing of reports ordered by the Commission and for money judgment under § 10 
for respondents’ default to do so. 
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On September 2, 1947, the Commission ordered additional and 
highly particularized reports to show continuing compliance with 
the decree. This was done without application to the court, was not 
authorized by any provision of its decree, and is not pioiadcl for in 
§ 5 of the statute under which the Commission’s original cease and 
desist order had issued. The new order recited that it was issued on 
the Commission’s own motion pursuant to its published Rule of Prac- 
tice No. XX VI? and the authority granted by subsections (a) and 
(b) of § 6 of the Trade Commission Acct: It ordered these and other 
parties restrained by the earlier decree to file within thirty days “ad- 
ditional reports showing in detail the manner and form in which they: 
have been, and are now, complying with said modified order 9) cease 
and desea: and said decree.” It demanded of each producer a “com- 
plete statement” of the “prices, terms, and conditions of sale of salt, 
together with books or compilations of freight rates used in poden Tas 
ing delivered prices, price lists and price announcements distributed, 
published or employed in marketing salt from and after January 1, 
1944.” From the Salt Producers Association it required information 
as to its activities and services. The Association and some of the 
producers reported satisfactorily. These two respondents did not. 
Instead, each informed the Commission in general terms that it had 
complied with the decree in the manner previously reported, but that 
it doubted the Commission’s jurisdiction to require further reports 
and declined to supply the particulars demanded. Neither asked any 
hearing or made objection to the scope of the order. 

The Commission next gave respondents notices asserting their de- 
fault and calling attention to penalties provided in § 10 of the Act. 
Neither respondent asked any hearing on the notice of default. These 
suits were then commenced in the name of the United States in Dis- 
trict Court under §§ 9 and 10 of the Trade Commission Act, asking 
‘mandatory injunctions commanding respondents to report as directed, 
together with judgment against each for $100 per day while default 
continued. Respondents answered. Both sides moved for summary 
judgments. The court found no dispute as to material facts and 
dismissed the complaints for want of jurisdiction. 80 F. Supp. 419. 
The Court of Appeals, by divided vote, affirmed. 174 F. (2d) 703. 
We granted certiorari, 338 U. S. 857, because the case involved issues 
of some importance to enforcement of the Act and of court decrees 
under it and under other Acts which provide similar methods to en- 
force orders of administrative bodies. 

The Government’s suits and the Commission’s order are challenged 
upon a variety of grounds, not all of which were considered by the 


2 See note 4, infra. 
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Court of Appeals. They include contentions that (1) the order con- 
stitutes an interference with the decree and an invasion of the powers 
of the Court of Appeals; (2) the Commission’s Rule X XVI is ultra 
vires and violates the Federal Administrative Procedure Act, 60 Stat. 
937, 5 U. S. C. §§ 1001 e¢ seg.; (3) the procedure is unauthorized by 
those sections of the Act on which it is based; (4) it is novel and ar- 
bitrary and violates the Fourth and Fifth Amendments to the Con- 
stitution. For reasons given, we reject each of these contentions. 


[362] 


I. Invasion oF Court or APPEALS JURISDICTION 


The respondents’ case and the decision below are rested heavily on 
this argument that the Commission is invading the province of the 
judiciary. The Court of Appeals held that the Commission’s order 
of September 2, 1947, represented an unauthorized attempt to enforce 
that court’s decree. It pointed out that the statute had made the 
court’s own jurisdiction of the proceeding “exclusive” and its own 
decree final. It.considered that “every vestige of jurisdiction” over 
that subject was “firmly and exclusively lodged in [the] Court of 
Appeals.” It noted that it had required filing of only the original 
compliance reports, and that it had protected its jurisdiction by 
reserving power to enter further orders necessary to enforce com- 
pliance and prevent evasion. It thought that the effect of the Com- 
mission’s proceedings was to assert “such jurisdiction to reside 
elsewhere.” 

It seems conceded, however, that some power or duty, independently 
of the decree, must still have resided in the Commission.* Cer- 
tainly entry of the court decree did not wholly relieve the Commis- 
sion of responsibility for itsenforcement. The decree recognized that. 
It left to the Commission the right and hence the responsibility “to 
initiate conempt proceedings for the violation of this decree.” This 
must have contemplated that the Commission could obtain accurate 
information from time to time on which to base a responsible con- 
clusion that there was or was not cause for such a proceeding. The 
decree also required the original report showing the manner and 


3For example, one of the respondents frankly states: “. .. At no time has this re- 
spondent attempted to argue that it was immune to investigation by the Federal Trade 
Commission simply by virtue of the original case having come within the jurisdiction of 
the Court of Appeals. This respondent assumes that in some manner or other the Com- 
mission can, if it chooses, continue to police the compliance of this respondent by appro- 
priate investigatory procedures. Whether or not the appropriate procedure is (a) by 
petitioning the Court of Appeals for permission to investigate the respondent with a view 
to possible contempt or Section 5 (1) proceedings, (b) by an assertion of a right of in- 
vestigation under Section 9, even though it be an investigation supplemental to a Court 
of Appeals decree, or (c) by an assertion of an alleged inherent right of investigation 
under Section 5, is a matter of law not at issue in this case, and it represents an issue 
as to which this respondent at the moment is completely indifferent. . . .” 


wt 
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form of each respondent’s compliance to be filed, not with the court 
but with the Commission. Presumably the Commission was expected 
to scrutinize it and, if insufficient on its face, to reject it and move 
the court to take notice of the default. And the duty likewise was 
left upon the Commission to move the court if any respondent made 
a false report. The duty would appear to be the same if a temporary | 
compliance were truly reported but conduct resumed which would 
violate the decree. In addition, the Trade Commission has a con- 
tinuing duty to prevent unfair methods of competition and unfair or 
deceptive acts or practices in commerce. That responsibility as to 
all within the coverage of the Act is not suspended or exhausted as 
to any violator whose guilt is once established. 

If the Commission had petitioned the court itself to order additional 
reports of compliance, it could properly have been required to present 
some evidence of probable violation to overcome the “presumption of 
legality,” of innocence, and of obedience to the law which respondents. 
here urge. Courts hesitate to alter or supplement their decrees except 
the need be proved as well as asserted. Evidence the Commission did 
not have; it had at most a suspicion, or let us say a curiosity as to: 
whether respondents’ reported reformation in business methods was 
an abiding one. 

[363] Must the decree, after a single report of compliance, rest upon 
respondents’ honor unless evidence of a violation fortuitously comes 
to the Commission? May not the Commission, in view of its residual 
duty of enforcement affirmatively satisfy itself that the decree is being 
observed? Whether this usurps the courts’ own function is, we think, 
answered by consideration of the fundamental relationship between 
the courts and administrative bodies. 

The Trade Commission Act is one of several in which Congress, to. 
make its policy effective, has relied upon the initiative of administra- 
tive officials and the flexibility of the administrative process. Its 
agencies are provided with staffs to institute proceedings and to follow 
up decrees and police their obedience. While that process at times 
is adversary, it also at times is inquisitorial. These agencies are ex- 
pected to ascertain when and against whom proceedings should be 
set in motion and to take the lead in following through to effective re- 
sults. It is expected that this combination of duty and power always 
will result in earnest and eager action but it is feared that it may some- 
times result in harsh and overzealous action. 

To protect against mistaken or arbitrary orders, judicial review is 
provided. Its function is dispassionate and disinterested adjudica- 
tion, unmixed with any concern as to the success of either prosecution 
or defense. Courts are not expected to ‘start wheels moving or to 
follow up judgments. Courts neither have, nor need, sleuths to dig: 
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up evidence, staffs to analyze reports, or personnel to prepare prosecu- 
tions for contempts. Indeed, while some situations force the judge 
to pass on contempt issues whith he himself raises, it is to be regret- 
ted whenever a court in any sense must become prosecutor. ‘Those 
occasions should not be needlessly multiplied by denying investigative 
and prosecutive powers to other lawful agencies. 

The court in this case advisedly left it to the Commission to receive 
the report of compliance and to institute any contempt proceedings. 
This was in harmony with our system. When the process of adjudi- 
cation is complete, all judgments are handed over to the litigant or 
executive officers, such as the sheriff or marshal, to execute. Steps 
which the litigant or executive department lawfully takes for their 
enforcement are a vindication rather than a usurpation of the court’s 
power. In the case before us, it is true that the Commission’s cease 
and desist order was merged in the court’s decree; but the court neither 
assumed to itself nor denied to the Commission that agency’s duty to 
inform itself and protect commerce against continued or renewed un- 
lawful practice. 

This case illustrates the difference between the judicial function and 
the function the Commission is attempting to perform. ‘The respond- 
ents argue that since the Commission made no charge of violation 
either of the decree or the statute, it is engaged in a mere “fishing 
expedition” to see if it can turn up evidence of guilt. We will assume 
for the argument that this is so. Courts have often disapproved the 
employment of the judicial process in such an enterprise. Federal 
judicial power itself extends only to adjudication of cases and con- 
troversies and it is natural that its investigative powers should be 
jealously confined to these ends. The judicial subpoena power not 
only is subject to specific constitutional limitations, which also apply 
to administrative orders, such as those against self-incrimination, un- 
reasonable search and seizure, and due process of law, but also is sub- 
ject to those limitations inherent in the body that issues them because 
of the provisions of the Judiciary Article of the Constitution. 

We must not disguise the fact that sometimes, especially early i in 
the history of the federal administrative tribunal, the courts were per- 
suaded to engraft judicial limitations upon the winnie process. 
The courts could not go fishing, and so it followed neither could any- 
one else. Administrative investigations fell before the color[364]ful 
and nostalgic slogan, “no fishing expeditions.” It must not be for- 
gotten that the administrative process and its agencies are relative new- 
comers in the field of law and that it has taken and will continue to 
take experience and trial and error to fit this process into our system 
of judicature. More recettt views have been more tolerant of it than 
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those which underlay many older decisions. Compare Jones v. Securi- 
ties & Hachange Comm’n, 298 U.S. 1, with United States v. Morgan, 
307 U.S. 183, 191. 

The only power that is involved here is the power to get informa- 
tion from those who best can give it and who are most interested in 
not doing so. Because judicial power is reluctant if not unable to 
summon evidence until it is shown to be relevant to issues in litigation, 
it does not follow that an administrative agency charged with seeing 
that the laws are enforced may not have and exercise powers of orig- 
inal inquiry. It has a power of inquisition, if one chooses to call it 
that, which is not derived from the judicial function. Itis more anal- © 
ogous to the Grand Jury, which does not depend on a case or con- 
troversy for power to get evidence but can investigate merely on 
suspicion that the law is being violated, or even just because it wants 
assurance that it is not. When investigative and accusatory duties 
are delegated by statute to an administrative body, it, too, may take 
steps to inform itself as to whether there is probable violation of the 
law. 

Of course, the Commission cannot intrude upon or usurp the court’s 
function of adjudication. The decree is always what the court makes 
it; the court’s jurisdiction to review is and remains exclusive, its judg- 
ment final. What the Commission has done, however is not to 
modify but to follow up this decree. It has not asked this report in the 
name of the court, or in reliance upon judicial powers, but in reliance 
upon its own law-enforcing powers. 

That Congress did not regard it as a judicial function to investigate 
compliance with court decreees, at least initially, is shown by its ac- 
tion as to other antitrust decrees. Section 6 (c) of the Act under con- 
sideration specifically authorizes the Commission, on its own initiative 
and without leave of court, to investigate compliance with final de- 
crees in cases prosecuted by the Attorney General and not involving 
the Commission as a party. Congress obviously deemed it a function 
of the Commission, rather than of the courts, to probe compliance with 
such decrees, even when it had no part in obtaining them. It surely 
was not because of fear it would involve collision with the judicial 
function that Congress omitted express authorization for the Com- 
mission to follow up decrees in its own cases. Express grant of power 
would only seem necessary as to decrees in which the Commission had 
no other interest. 

Whether the Commission has invaded any private right of re- 
spondents, we consider under later rubrics. Our only concern under 
the present heading is whether the Commission’s order infringes 
prerogatives of the court. We hold it does not. 
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The Administrative Procedure Act was framed against a back- 
ground of rapid expansion of the administrative process as a check 
upon administrators whose zeal might otherwise have carried them to 
excesses not contemplated in legislation creating their offices. It cre- 
ated safeguards even narrower than the constitutional ones, against 
arbitrary official encroachment on private rights. 

Thus §3 (a) of the Act requires every agency to which it applies, 
which includes the Federal Trade Commission, to publish in the 
Federal Register certain statements of its rules, organization and 
procedure, “including the nature and requirements of all formal or 
informal procedures available,” and adds that, “No person shall 
in [365] any manner be required to resort to organization or pro- 
~ cedure not so published.” In addition § 6 (b) proscribes any require- 
ment of a report or other investigative demand “in any manner or for 
any purpose except as authorized by law.” 

Principally on the basis of these two sections respondents contend 
that the current order cannot be enforced except in violation of the 
Administrative Procedure Act. Have the respondents been ordered 
to comply with procedure of which they were not put on notice by 
publication in the Federal Register? And to the extent that the 
procedure had been defined and published, was it authorized by law? 

The pertinent provisions of the Administrative Procedure Act be- 
came effective September 11, 1946. On December 11, 1946, the Federal 
Trade Commission published in the Federal Register its Rules of 
Practice, 11 Fed. Reg. 14233-14239. The Commission’s Rule X XVI, 
id., 14237, republished without change in 12 Fed. Reg. 5444, 5448, 
sets the time limit for filing initial reports of compliance with Com- 
mission orders and asserts the Commission’s right to require, within 
its sound discretion, the filing of further compliance reports there- 
after.* In § 7.12 of its Statement of Organization, Procedures, and 
Functions, 12 Fed. Reg. 5450, 5452, the Commission restated its right 


#“$ 2.26. Reports showing compliance with orders and with stipulations. (a) In 
every case where an order to cease and desist is issued by the Commission for the purpose 
of preventing violations of law and in every instance where the Commission approves and 
accepts a stipulation in which a party agrees to cease and desist from the unlawful 
methods, acts or practices involved, the respondents named in such orders and the parties 
so stipulating shall file with the Commission, within sixty days of the service of such 
order and within sixty days of the approval of such stipulation, a report, in writing, 
setting forth in detail the manner and form in which they have complied with said order 
or with said stipulation : Provided, however, That if within the said sixty (60) day period 
respondent Shall file petition for review in a circuit court of appeals, the time for filing 
report of compliance will begin to run de novo from the final judicial determination .... 

“(b) Within its sound discretion, the Commission may require any respondent upon 
whom such order has been served and any party entering into such stipulation, to file 
with the Commission, from time to time thereafter, further reports in writing, setting 


forth in detail the manner and form in which they are complying with said order or with 
said stipulation. .. .” 
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to require by order “such supplemental reports of compliance as it 
considers warranted,” and defined the contents of such a report.® 

We conclude that the Commission’s published Rule XXVI an- 
nounced the [3866] right it claims in this case to demand of a party 
against whom an enforcement decree has been entered that it “file 
with the Commission from time to time thereafter, further reports 
in writing, setting forth in detail the manner and form in which 
they are complying with said order. . . .” Taken together with the 
Commission’s Statement of Organization, Procedures, and Functions, 
supra, if indeed not by itself, Rule XX VI amply met the requirements 
of §3 (a) of the Administrative Procedure Act. 

Respondents hardly challenge this conclusion. Theirs is the more 
subtle argument that requirement of supplemental reports following 
court enforcement of a Commission order is unauthorized by statute 
and ultra vires, so that no valid notice of Rule XXVI had been or 
could be given, as required by §3 (a) of the Administrative Pro- 

cedure Act. Also, it is said to be in direct violation of §6 (b) of 
that Act. This leads to the question of statutory authority for the 
order to report, a question we must determine even apart from con- 
sideration of the Administrative Procedure Act. Accordingly we 
turn to the Federal Trade Commission Act itself to see whether 
it contains statutory authority for the Commission’s Rule X XVI, 
as well as for its order here sought to be enforced, issued, as it was, 
pursuant to the procedures proclaimed in that Rule. If we find such 
statutory authority, we must conclude that the objections puter the 
Administrative Procedure Act are taken in vain. 


Til. Srarurory Avurnoriry To Require Rerorts 


The Court of Appeals found the Commission to be without statu- 
tory authority to require additional reports as to compliance. Sec- 


5“8$ 7.12. Compliance and enforcement. (a) Reports of compliance with orders to 
cease and desist are required in accordance with the provisions of § 2.26 of the rules of 
practice. The Commission may by order require such supplemental reports of compliance 
as it considers warranted. Reports of compliance must consist of a full statement showing 
the manner and form in which the order has been complied with. Mere statements 
that the respondent is not violating the order are not acceptable. A factual showing is 
Tequired sufficient to enable the Commission to appraise the manner and form of 
compliance. 

“(b) After an order to cease and desist issued by the Commission pursuant to the Fed- 
eral Trade Commission Act has become final as provided for under section 5 of that act, 
and the Commission has reason to believe that a respondent has violated such order, it 
shall certify the facts concerning the violation to the Attorney General, who may institute 
a suit in one of the District Courts of the United States for the recovery of civil penalties 
as provided in the act. In proceedings under the Federal Trade Commission Act, where a 
Circuit Court of Appeals of the United States has by decree commanded obedience to the 
Commission’s order, enforcement may be accomplished by way of contempt proceedings 
in the Circuit Court. With respect to orders under the various provisions of the Clayton 
Act, enforcement must be accomplished by way of contempt proceedings. .. .” 
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tion 6 of the Federal Trade Commission Act, it thought, could 
not be invoked in connection with a decree sought and entered pur- 
suant to § 5, which sections the court regarded as insulated from each 
other and directed to wholly different situations. Section 6, so it 
was held, authorized requirement only of “special reports” supple- 
mental to “annual reports” and could not be authority for requiring 
special reports supplemental to a report of compliance required by 
court decree in a § 5 case. 

At the root of this position lies the elaborate and plausible argu- 
ment of respondents that §§ 5 and 6 of the Act set up self-sufficient, 
independent and exclusive procedures for dealing with different mat- 
ters and that therefore neither section can be supported or aided by 
the other. Respondents also say that the present use of the asserted 
power is novel and unprecedented in Commission practice and intro- 
duces a new method of investigating compliance. Respondents are 
not without statements by the Commission or its officials, dicta from 
judicial opinions, views of text writers and facts of legislative history 
which give some support to this theory. But this Court never before 
has been called upon to deal consciously and squarely with the subject. 

The fact that powers long have been unexercised well may call for 
close scrutiny as to whether they exist; but if granted, they are not 
lost by being allowed to lie dormant, any more than nonexistent 
powers can be prescripted by an unchallenged exercise. We know 
that unquestioned powers are sometimes unexercised from lack of 
funds, motives of expediency, or the competition of more imme- 
diately important concerns. We find no basis for holding that any 
power ever granted to the Trade Commission has been forfeited by 
nonuser. 

The Commission’s organic Act, § 5, comprehensively provides sub- 
stantive and procedural rules for checking unfair methods of competi- 
tion. The procedure is complete from complaint and service of 
process through final order, court review, and enforcement pro- 
ceedings to recover penalties which are not those here sued for. 
This entire subject of unfair competition, it is true, came into the bill 
late in its legislative history and dealt with a commercial evil quite 
different from the target of prior antitrust laws. It is to be noted, 
however, that although complete otherwise, this section confers no 
power to investigate this or any other matter. That power, without 
which all others would be vain, must be [367] found in other sections 
of the Act. The Commission, for power to investigate compliance 
with a § 5 order, has turned to § 6, which authorizes it to require cer- 
tain reports but is not expressly applicable toa § 5 case. Respondents 
say it might better have turned to § 9, which authorizes it to send in- 
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vestigators to examine their books, copy documents and issue sub- 
poenas, and which is expressly applicable to § 5 proceedings. 

Section 6, on which the Commission relies, is entitled, “Additional 
Powers of the Commission.” Among other things and with exceptions 
not material, it adds the power “to investigate from time to time the 
organization, business, conduct, practices and management of any cor- 
poration engaged in commerce, . . . and its relation to other corpora- 
tions and to individuals, associations and partnerships.” It also 
authorizes the Commission “to require by general or special orders, 
corporations engaged in commerce .. . to file with the Commission 
in such form as the Commission may prescribe, annual or special, or 
both annual and special, reports or answers in writing to specific 
questions, furnishing to the Commission such information as it may 
require as to the organization, business, conduct, practices, manage- 
ment, and relationship to other corporations, partnerships, and indi- 
viduals of the respective corporations filing such reports or answers 
in writing.” 

To one Buenas of no fact apart from this text, it would appear to 
grant ample power to order the reports here in question. Respondents 
are in the class subject to inquiry, the call is for what appears to be a 
special report and the matter to be reported would seem to be as to 
business conduct and practices about which the Commission is author- 
ized to inquire. But respondents advance several arguments to 
persuade us that this seemingly comprehensive power is subject to 
limitations not evident in the text. 

Respondents derive from legislative history their contention that 
Congress divided the duties and powers of the Commission into two 
separate categories, one in § 6 merely re-enacting the old powers of in- 
vestigation and publicity in antitrust matters—“essentially a mere 
continuance of the former powers of the old Bureau of Corporations.” 
The other was a new unfair-competjtion power, self-contained and 
sealed off in § 5. It is argued that the reports set forth in § 6 can be 
required only “in support of general economic surveys and not in aid 
of enforcement proceedings under Section 5.” 

While we find a good deal which would warrant our concluding that 
§ 6 was framed with the pre-existing antitrust laws in mind, and in the 
expectation that the information procured would be eis useful in 
reports to the President, the Congress, or the Attorney General, we 
find nothing that would deny its use for any purpose within the aukids 
of the Commission, including a § 5 proceeding. A construction of such 
an Act that would allow information to be obtained for only a part 
of a Commission’s functions and would require the Commission to 
pursue the rest of its duties as if the information did not exist would 
be unusual, to say the least. The information was such as the Com- 
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mission was authorized to obtain and we think it could be required for 
use in determining whether there had been proper compliance with 
the court’s decree in a § 5 case. 

It is argued, however, and the court below has agreed, that the 
“special report” authorized by statute does not embrace the one here 
asked as to the method of compliance with the decree. We find nothing 
in the legislative history that would justify so limiting the meaning 
of special reports, or holding that the report here asked is not such 
a one. The very House Committee Report (H. R. Rep. No. 533, 
63d Cong:;~2d Sess.) which the court below thought sustained re- 
spondents’ contention, we read in its context to support the Commis- 
sion. Speaking of this section, the Report said, “The Commission 
under this section may also require such special reports as it may 
deem advisable. By this means, if the ordinary data furnished by 
a corporation in [368] its annual report does not adequately disclose 
its organization, financial condition, business practices, or relation 
to other corporations, there can be obtained by special report such 
additional information as the Commission may deem necessary.” An 
annual report of a corporation is a recurrent and relatively stand- 
ardized affair. The special report was used to enable the Commission 
to elicit any information beyond the ordinary data of a routine annual 
report. If the report asked here is not a special report, we would be 
hard put to define one. 

Nor does the fact that § 5 applies to individuals, partnerships, and 
corporations, while §§ 6 (b) and 10 apply only to corporations, lead 
us to conclude that the Act must not be read as an integrated whole. 
The argument that, because the reporting and penalty provisions of 
the latter extend only to corporations they must not be invoked to 
implement, as against corporations, a §5 proceeding which contem- 
plates action against persons and partnerships as well, would have 
force were there not sound reason for more drastic powers to compel 
disclosure from corporations than from natural persons. What the 
former may be compelled to disclose without objection the latter may 
withhold, or reveal only after exacting the price cf immunity from 
prosecution. Corporations not only have no constitutional immu- 
nity from self-incrimination; but the disparity between artificial and 
natural persons is so significant that differing treatment can rarely 
be urged as an objection to a particular construction of a statute. 
Moreover, Congress may have considered that the volume or propor- 
tion of unincorporated business or the relatively small size of indi- 
vidually owned enterprises, or even a lesser capacity and disposition 
to resist made it possible to omit persons from duties and penalties 
imposed on artificial combinations of capital. 
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We conclude that the authority of the Commission under § 6 to 
require special reports of corporations includes special reports of the 
manner in which they are complying with decrees enforcing § 5 cease’ 
and desist orders. 


IV. Rieutrs Unprer Fourru anp Furra AMENDMENTS 


The Commission’s order is criticized upon grounds that the order 
transgresses the Fourth Amendment’s proscription of unreasonable 
searches and seizures and the Fifth Amendment’s due process of law 
clause. 

Jt is unnecessary here to examine the question of whether a corpo- 
ration is entitled to the protection of the Fourth Amendment. Cf. 
Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186. Although 
the “right to be let alone—the most comprehensive of rights and the 
right most valued by civilized men,” Brandeis, J., dissenting in 
Olmstead v. United States, 277 U. S. 488, 471, at 478, is not confined 
literally to searches and seizures as such, but extends as well to the 
orderly taking under compulsion of process, Boyd v. United States, 
116 U.S. 616, Hale v. Henkel, 201 U. S. 48, 70, neither incorporated ~ 
nor unincorporated associations can plead an unqualified right to con- 
duct their affairs in secret. Hale v. Henkel, supra; United States v. 
W hate, 322 U. S. 694. 

While they may and should have protection from unlawful de- 
mands made in the name of public investigation, cf. Federal Trade 
Comm'n v. American Tobacco Co., 264 U. S. 298, corporations can 
claim no equality with individuals in the enjoyment of a right to 
privacy. Cf. United States v. White, supra. They are endowed with 
public attributes. They have a collective impact upon society, from 
which they derive the privilege of acting as artificial entities. The 
Federal Government allows them the privilege of engaging in inter- 
state commerce. Favors from government often carry with them 
an enhanced meas[369]ure of regulation. Cf. Graham v. Brother- 
hood of Locomotive Firemen, 338 U. 8. 232; Steele v. Louisville & 
Nashville R. Co., 323 U.S. 192; Tunstall v. Brotherhood of Locomotwe 
Firemen & Engineers, 323 U. 8. 210; Wickard v. Filburn, 317 U.S. 
111, at 129. Even if one were to regard the request for information 
in this case as caused by nothing more than official curiosity, never- 
theless law-enforcing agencies have a legitimate right to satisfy 
themselves that corporate behavior is consistent with the law and 
the public interest. 

Of course a governmental investigation into corporate matters may 
be of such a sweeping nature and so unrelated to the matter properly 
under inquiry as to exceed the investigatory power. Federal T'rade 
Commin v. American Tobacco Co., supra. But it is sufficient if the 
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inquiry is within the authority of the agency, the demand is not too 
indefinite and the information sought is reasonably relevant. “The ~ 
gist of the protection is in the requirement, expressed in terms, that 
the disclosure sought shall not be unreasonable.” Oklahoma Press 
Publishing Co. v. Walling, 327 U. S. 186, 208. Nothing on the face 
of the Commission’s order transgressed these bounds. ; 

Nor do we consider whether, for reasons peculiar to these cases 
not apparent on the face of the orders, these limits are transgressed. 
Such questions are not presented by the procedure followed by re- 
spondents. Before the courts will hold an order seeking informa- 
tion reports to be arbitrarily excessive, they may expect the suppli- 
cant to have made reasonable efforts before the Commission itself 
to obtain reasonable conditions. Neither respondent raised objec- 
tion to the order’s sweep, nor asked any modification, clarification 
or interpretation of it. Both challenged, instead, power to issue it. 
Their position was that the Commission had no more authority to 
issue a reasonable order than an unreasonable one. That, too, was 
the defense to this action in the court below. 

Of course, there are limits to what, in the name of reports, the 
Commission may demand. Just what these limits are we do not at- 
tempt to define in the abstract. But is is safe to say that they would 
stop the Commission considerably short of the extravagant example 
used by one of the respondents of what it fears if we sustain this 
order—that the Commission may require reports from automobile 
companies which include filing automobiles. In this case we doubt 
that we should read the order as respondents ask to require shipment 
of extensive files or gifts of expensive books. This is not a necessary 
reading certainly, and other parties to the decree seem to have been 
able to satisfy its requirements. 

If respondents had objected to the terms of the order, they would 
have presented or at least offered to present evidence concerning any 
records required and the cost of their books, matters which now rest 
on mere assertions in their briefs. The Commission would have had 
opportunity to disclaim any inadvertent excesses or to justify their 
demands in the record. We think these respondents could have ob- 
tained any reasonable modifications necessary, but, if not, at least 
could have made a record that would convince us of the measure of 
their grievance rather than ask us to assume it. 

It is argued that if we sustain this use of § 6, the power will be 
unconfined and its arbitrary exercise subject to no judicial review or 
control, unless and until the Government brings suit, as here, for 
penalties. The Government, it is said, may delay such action while 
ruinous penalties accumulate and defendant runs the risk that his de- 
fenses will not be sustained. However, we are not prepared to say 
that courts would be powerless if after an effort to clarify or modify 
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such an order it still is considered to be so arbitrary as to be unlawful 
and the Government pursues a policy of accumulating penalties while 
[370] avoiding a judicial test by refusing to bring action to recover 
them. Since we do not think this record presents the question, we 
do not undertake to determine whether the Declaratory J udgment 
Act, the Administrative Procedure Act, or general equitable powers 
of the courts would afford a remedy if there were shown to be a wrong, 
or what the consequences would be if no chance is given for a test of 
reasonable objections to such an order. Cf. Oklahoma Operating Co. 
v. Love, 252 U. S. 331. It is enough to say that, in upholding this 
order upon this record, we are not to be understood as holding such 
orders exempt from judicial examination or as extending a license to 
exact as reports what would not reasonably be comprehended within 
that term as used by Congress in the context of this Act. 

The judgment accordingly is reversed. 

Reversed. 


Mr. Justice Doves and Mr. Justice Minron took no part in the 
consideration or decision of these cases. 


ALBERTY ET AL. v. FEDERAL TRADE COMMISSION 1 
No. 9843—F. T. C. Docket 5101 


(United States Court of Appeals for the District of Columbia Circuit. 
March 20, 1950) 


CEASE AND Desist OrpDERS—Scorpe—Ir REMEDY SELECTED WITHOUT REASONABLE 
RELATION TO UNLAWFUL PRACTICES FouND ' 


The Federal Trade Commission Act confers upon Federal Trade Commis- 
sion not only the power specifically prescribed but all powers falling within 
the penumbra of meaning in the statutory provisions, and courts will not 
interfere with Commission’s choice of remedy where unfair deceptive trade 
practices have been disclosed, except where remedy selected has no reason- 
able relation to the unlawful practices found to exist. 


CEASE AND DESIST ORDERS—ScCOPE—F'ALSE AND MISLEADING ADVERTISING—IF PRoD- 
uct ADVERTISED FOR CERTAIN CONDITION Dun TO CERTAIN CAUSE—WHETHER DIS- 
CLOSURE OF PRODUCT’s INEFFECTIVENESS FoR OTHER More or LESS FREQUENT 
CAUSES, VALID REQUIREMENT 


Where advertisers stated plainly that their product would aid a certain 
condition when that condition arose from one certain described condition, 
Federal Trade Commission could not require advertisers to include the 
statement that frequently, or less frequently, or more frequently, the 


1 Reported in 182 F. (2d) 36. For case before Commission see 44 F. T. C. 475. Petition 
for certiorari was denied October 9, 195f. 
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described condition springs from causes which would not be reached by 
product unless it was found that failure to make such statement was mis- 
leading because of consequences from use of the product, or that failure to 
make such statement was misleading because of things claimed in the 


advertisement. 


FeperaL TRApE Commission Act—Scope AND PuRpPoseE—Mernops, ACTS AND 
PRACTICES—IFFALSE AND MISLEADING ADVERTISING—WHETHER AFFIRMATIVE EN- 
COURAGEMENT OF PROPERLY INFORMATIVE ADVERTISING, AS DEEMED, INCLUDED. 


Both purpose and terms of Federal Trade Gommission Act are to prevent 
falsity and fraud in advertisements, and when Federal Trade Commission 
goes beyond that purpose and enters upon affirmative task of encouraging ad- 
vertising which it deems properly informative, it exceeds its authority. 


Mernops, Acts AND PRACTICES—NONDISCLOSURE—FALSE AND MISLEADING AD- 
VERTISING—1IF PRopucT ADVERTISED FOR CERTAIN CONDITION DUE TO CERTAIN 
NAMED CAUSE—WHETHER NONDISCLOSURE THAT CERTAIN AILMENTS Nort 
REACHED BY Drug, “FALSE ADVERTISING” 


Where advertisers of drug claimed only that their product would aid a 
certain condition when that condition arose from one certain described 
cause, failure of advertisers to state affirmatively that there were other ail- 
ments not reached by the drug was not ‘false advertising” under Federal 
Trade Commission Act, and Federal Trade Commission had no power to re- 
quire advertisers to include such affirmative statement in their advertise- 
ment. 


MeruHops, ACTS AND PRACTICES—NONDISCLOSURE—F'ALSE AND MISLEADING AD- 
VERTISING—IF PRODUCT, ADVERTISED FOR CERTAIN CONDITIONS, RECOGNIZED AS. 
BENEFICIAL BY ONE oF Two EsTABLiIsHED ScHOOLS—WHETHER NONDIS- 
CLOSURE OF WHICH, “FALSE ADVERTISING” 


Failure of advertisement claiming drug to possess therapeutic value in 
treatment of sleeplessness, nervousness, etc., to designate which of two es- 
tablished schools of medicine rec[37Jognized the product as beneficial did 
not make the advertisement false within Federal Trade Commission Act, 
and did not authorize Federal Trade Commission to require advertisers to. 
designate which of the established schools of medicine recognized their 
product as beneficial. 


(The syllabus, with substituted captions, is taken from 182 F.(2d) 36.) 


On petition to review order of Commission, order modified and 
affirmed. 

Mr. Carl McFarland, Washington, D. C., with whom Messrs. Ash- 
ley, Sellers and Kenneth L. Kimble, Washington, D. C., were on the 
brief, for petitioners. 

Mr. Donovan R. Divet, Special Attorney, Federal Trade Commis- 
sion, Washington, D. C., with whom Mr. W. 7. K. elley, General Coun- 
sel, Federal Trade Commission, and Messrs. Walter B. Wooden and 
James W. Cassedy, Associate General Counsel, Federal Trade Com- 
mission, Washington, D. C., were on the brief, for respondent. 
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Before Witsur K. Mutter, PRETTYMAN and Bazrton, Circuit 
Judges. 


PrerrtyMan, Circuit Judge: 


This is a petition to review an order of the Federal Trade Commis- 
sion. Petitioners are engaged in selling food and food products. 
They were charged by the Cone with disseminating false 
advertisements amounting to unfair and deceptive acts or practices i in 
commerce. Four products are involved in this petition. They are 
Oxorin Tablets, Zen, Vitamin A Shark Liver Oil, and Alberty’s 
Phospho B. After hearing, the Commission made detailed findings 
and issued a cease and desist order. Petitioners contest the validity of 
two clauses contained in parts of the order. 

The Commission found that typical of the advertisements in elect 
to Oxorin are: 


“Pep up your blood! Iron... A principal factor in Red Blood 
Cells . . . The disease Fighting Units of the Blood.” 

“When you are weary, tired, run-down, just dragging yourself 
around with no ambition left, when every effort you make seems to 
leave you weak and spent then try Oxorin Tablets, a tonic for the 
blood.” 


The Commission found as a fact that these tablets have no beneficial 
effect upon the blood except in cases of simple iron-deficiency anemia 
and that there are many causes of run-down conditions and lack of 
energy which will not be beneficially affected by the tablets. Peti- 
tioners do not object to that portion of the cease and desist order 
which forbids them to represent “That the preparation ‘Oxorin 
Tablets’ will have any therapeutic effect upon the blood or the red 
corpuscles thereof, except in cases of simple iron-deficiency anemia; 
or that said preparation will relieve, correct, or have any beneficial 
effect upon the condition of lassitude characterized by such expressions 
as ‘weariness,’ ‘tiredness,’ ‘weakness,’ ‘lack of energy,’ or ‘general run 
down condition,’ unless such representation be expressly limited to 
symptoms or conditions due to simple iron-deficiency anemia.” 

However, the Commission added to the foregoing the requirement 
that the advertisement also state 


“that the condition of lassitude is caused less frequently by simple 
iron-deficiency anemia than by other causes and that in such cases this 
preparation will not be effective in relieving or correcting it.” 


This additional clause is one of the two which are the subject matter 
of the petition for review. It is applied to other products as well as 
to Oxorin Tablets. 

The Federal Trade Commission Act gives the Commission authority 
to prevent persons from using unfair or deceptive practices in com- 
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merce; provides that the dissemination of false advertisement is al 
unfair or deceptive practice in commerce,” and defines a false adver- 
tisement as one which is misleading in a material respect.* [88] In 
determining whether the advertisement is misleading, failure to reveal 
facts made material by existing representations and failure to reveal 
facts made material by reason of the consequences of using the prod- 
uct are to be considered. Thus, false advertising, by the terms of 
the statute, includes failure to reveal certain characteristics of the 
product which become important either because of certain things 
which are represented in the advertisement or because of consequences 
which arise from the use of the product.. The Supreme Court has 
held that the act confers upon the Commission not only the powers 
specifically prescribed but all power falling within the penumbra of 
meaning in the statutory provisions. In Siegel Co. v. Federal Trade 
Comm'n,’ the Supreme Court held that in these cases “the courts 
will not interfere except where the remedy selected has no reasonable 
relation to the unlawful practices found to exist.” 

The question posed in the case at bar is not restricted to the pecu- 
liarities of these products. None involved is injurious or harmful 
in any sense. On the contrary, it is agreed that they have beneficial 
effects. The proposition that an advertisement should limit claims 
of beneficial effect to the causes for which the product is helpful—in 
the case of Oxorin Tablets simple iron-deficiency anemia—is not dis- 
puted. But the Commission says that these advertisers must go further 
and say that the condition of lassitude is caused less frequently by 
simple iron-deficiency anemia than by other causes and that in such 
cases the product will not be effective. In short, the Commission re- 
quires that the advertiser tell the public that his product is more 
frequently valueless than it is valuable. 


138 Stat. 719 (1914), 52 Stat. 111 (1988), 15 U. S.C. A. § 45 (a). 

252 Stat. 114 (1938), 15 U.S. C. A. § 52 (b). 

$52 Stat. 116 (1938), 15 U.S. C. A. § 55 (a), reads: 

“The term ‘false advertisement’ means an advertisement other than labeling, which is 
misleading in a material respect; and in determining whether any advertisement is mis- 
leading, there shall be taken into account (among other things) not only representations 
made or suggested by statement, word, design, device, sound, or any combination thereof, 
but also the extent to which the advertisement fails to reveal facts material in the light of 
such representations or material with respect to consequences which may result from the 
use of the commodity to which the advertisement relates under the conditions prescribed 
in said advertisement, or under such conditions as are customary or usual. No advertise- 
ment of a drug shall be deemed to be false if it is disseminated only to members of the 
medical profession, contains no false representation of a material fact and includes, or is 
accompanied by each instance by truthful disclosure of, the formula showing quantitatively 
each ingredient of such drug.” 

‘Ibid. Walse advertising is defined in this section of the act for the purposes of Sections 
12, 13, and 14. Section 12 (b) (52 Stat. 114 (1938), 15 U. S.C. A. § 52 (b)), says that 
false advertising is an unfair or deceptive practice within. the meaning of Section 5 of the 
act (supra, note 1). Of. Fresh Grown Preserve Corp. v. Federal Trade Comm’n, 125 F. 
(2d) 917 (C. C, A. 24 1942) [34 F. T. C. 1827, 3 8. & D. 460]. 

° 327 U.S. 608, 6138, 90 L. Ed. 888, 66 S. Ct. 758 (1946), [42 F. T. C, 902,48. & D. 476].. 
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If this rule applies to petitioners, it must also apply to all other 
products similarly advertised. The scope of the power thus claimed 
by the Commission will be seen if the advertisements which are cur- 
rently customary in newspapers and magazines and on the radio are 
called to mind. Headaches, lack of energy, indigestion, and numer- 
ous other ailments may be due to any one or more of many causes, 
and remedies for these ills are usually beneficial only when the condi- 
tion results from certain of those causes. It is admitted in this case 
that the Commission can require an advertiser of a product beneficial 
to a certain condition to specify which cause of that condition will 
yield to the product. But under the power claimed, the Commission 
could require every such advertiser to announce that in most cases 
the remedy will be useless. The question before us deals with an 
advertiser who states plainly that his product will aid a certain con- 
dition when that condition arises from one certain described cause. 
The question is whether that advertisement is, nevertheless, false and 
fraudulent unless it also states that frequently, or less frequently, 
or more frequently, the described condition springs from other causes 
which will not be reached by the product. 

Even if we give effect to the broadest possible concept of the power 
conferred by the Congress upon the Commission, we do not think 
that the Commission has the power here claimed. There is a limit to 
the Commission’s power. It is not given a general charter to police 
the expenditure [39] of the public’s money or generally to do whatever 
is considered by it to be good and beneficial. The task assigned it by 
Congress is specific, and it has no other authority in respect to this 
subject. False advertising is defined by the act as including failure 
to reveal facts made important, or of some consequence, because of 
other things claimed, and failure to reveal facts made important, or 
of some consequence, because of the results of the use of the product. 
The Commission must find either of two things before it can require 
the affirmative clause complained of: (1) that failure to make such 
statement is misleading because of the consequences from the use of 
the product, or (2) that failure to make such statement is misleading 
because of the things claimed in the advertisement. There is no such 
finding here. 

Nor do we see how a derogatory addendum to the advertisement, 
such as that required here by the Commission, has any reasonable 
relation to the purpose of preventing the advertisements from being 
misleading. As we have pointed out, there are no harmful conse- 
quences from use of these products. The limitations imposed by the 
first part of the Commission’s order reveal the stark, complete truth. 
In the cave of Oxorin Tablets, petitioners can say that they help 
lassitude ou ly if they specify lassitude due to simple iron-deficiency 
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anemia. The Commission has found that such a statement is true. 
Moreover, it is the full truth. It is clear enough that an additional 
derogatory negative emphasizes the truth. No matter how clear and 
complete an affirmative statement is, it can be sharpened by a negative 
delimitation. Almost every advertisement of a food, drug or drink, 
no matter how accurately described and carefully limited in claims, 
would fall within the scope of the rule here sought to be established. 

We are concerned with the scope of the power thus sought by the 
Commission. If it has this power, it could, if it chose, require an 
advertiser of a breakfast food rich in iron to state not only that the 
food is good for those deficient in iron but also that iron deficiency 
is less frequent than other ills and that for these others the advertised 
food is valueless; and similarly through the long list of foods, drugs 
and drinks good for one or a few of the ills of men but not for all. 
Such power seems to us to be no less than the power to control the 
marketing of all such products, because, if particular advertisers, 
selected by the Commission, can be required not only to state ac- 
curately the limited benefits of their products but also to call atten- 
tion to what the products will not do the effect on marketing is clear | 
enough. Such a requirement seems to us to have no relation to the 
prevention of falsity in advertising. It is a wholly different power. 

Our dissenting judge says that “The Act’s purpose is to encourage 
the informative function of advertising.” That view reflects clearly 
the difference between us. We think that neither the purpose nor 
the terms of the act are so broad as the encouragement of the in- 
formative function. Both purpose and terms are to prevent falsity 
and fraud, a negative restriction. When the Commission goes beyond 
that purpose and enters upon the aflirmative task of encouraging 
advertising which it deems properly informative, it exceeds its author- 
ity. Of course, the truth of an advertisement affects its informative 
function. But the scope and nature of the information contained in 
an advertisement involve many more considerations than its mere 
truth. It would be ideal from the buyer’s point of view if all adver- 
tisements were required to describe the product with cold precision, 
to enumerate with fidelity its shortcomings, and to call attention to 
the circumstances in which it is valueless. And a plausible argument 
can be made that an advertisement is not really truthful unless it 
does all those things. But we think that the negative function of 
preventing falsity and the affirmative function of requiring, or en- 
couraging, additional interesting, and perhaps useful, information 
which is not essential to prevent falsity, are two totally different 
functions. We think that Congress gave the Commission the full of 
the former but did not give it the latter. In our judgment, the Com- 
mission goes far across the line when it attempts to require the 
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-ad[40]vertiser of a drug admittedly beneficial in one ailment to state 
affirmatively that there are other ailments not reached by the drug. 
This latter requirement is merely the encouragement of the informa- 
tive function of advertising. 

Congress has given us a definition of false advertisement and in it 
has specified the respects in which failure to reveal amounts to falsity. 
It has thus indicated, even though it has not prescribed precisely, the 
limits to which it meant the Commission could go. It seems to us 
that the limit of the Commission’s power is to require that a product 
be truthfully represented, and that it has no power to require addi- 
tional negative statements except as the act itself indicates, ¢. ¢., where 
the affirmative representations require further explanation or where 
the consequences of using the product require further warning. 
Neither of these specifications is present in the case at bar. 

The other part of the Commission’s order complained of relates 
solely to Phospho B. The Commission required that if the petitioners 
make any claim that this product possesses any therapeutic value in 

the treatment of sleeplessness, nervousness, etc., they must expressly 
limit such claims to “claims of value made for the preparation under 
the principles of the homeopathic school of medicine”. The homeo- 
pathic school is one of the two generally recognized schools of medi- 
cine, and, although it has considerably less supporters in number than 
has the allopathic school, it is nonetheless respectably established. and 
practiced. According to the principles of the homeopathic school, this 

‘particular product is a medicine. We do not think that failure to 
designate which of two established schools of medicine recognizes a 
product as beneficial is misleading and makes the advertisement false. 

We hold that failure to include the two disputed clauses in the 
advertisements under consideration is not false advertising under the 
Federal Trade Commission Act, and that the Commission has no 
power to enforce such requirements. . 

The statute gives this court power not only to affirm or to reverse 

‘but also to modify orders of the Commission.® The order under review 
is modified by striking from paragraph 1 (d) the clause “and unless 
the advertisement reveals that the condition of lassitude is caused less 
frequently by simple iron deficiency anemia than by other causes and 
that in such cases this preparation will not be effective in relieving 

or correcting it”, and eliminating from other paragraphs similar 
clauses; and by striking from paragraph 1 (k) the phrase “under the 
principles of the homeopathic school of medicine”. As thus modified, 


-the order is affirmed. 
Order modified and affirmed. 


638 Stat. 719 (1914), 52 Stat. 111 (1938), 15 U. S.C. A. §§ 45 (c) and 45 (d). 


854002—52——_95 


1460 _ = FEDERaL-TRADE COMMISSION DECISIONS: 5 


Barston, Cirewit Judge, dissenting: Ever since Congress de- 
cided that many of the problems of our complex economy should be 
entrusted to specialized agencies, courts have relied on notions of 


“selfirestraint” and “special competence” to Himit their review of | 


agency action. This was tacit recognition that no court could match 
the skill, time and selectivity which are brought to bear upon any 
given problem by an agency especially established and equipped for 


| 


that purpose. A direct outgrowth of this development was a reorien- - 


tation in judicial thinking, fundamental to which was the dis- 
tinction between that which ene finds personally acceptable or “rea- 
sonable” and that which falls within the bounds of acceptability or 


“reasonableness.” The former tends to approximate the relatively 


subjective decision of the administrator himself; the latter represents 
merely a determination of whether the action under scrutiny: bears 
some rational connection with the facts. This distinction—between 
that which is personally xcceptable and that which is withm the 
bounds of accepiability—is often difficult te grasp, but it is hardly 
new to the law. For example, members of a jury are required, in 
negligence cases, to apply the standard of conduct observed by a 
“reasonable man,” who represents a community ideal, rather than to 
measure the tortfeasor’s conduct by what they themselves [41] would 
do under the same circumstances. See Holmes, The Common Zaw 111 
(1881). 

Although judicial deference to administrative expertness was first 
applied in the area of fact-finding, it has been extended to the matter 
of remedy as well. In a series of cases invelving orders of the Na- 
tional Labor Relations Board, the Supreme Court held that the 

*s choice of remedy would not be disturbed, absent a clear show- 
ing of abuse of diseretieon* And the same was true of Securities and 
Exchange Commission dissolutien orders under the Public Utilities 
Holding Company Act;* and of the orders of other adminisirative 
agencies® 


Since this development post-dated the enactment of the Federal 


Trade Commission Act and its grant of authority to Courts of Appeals 
to “modify” orders of the Commission, 15 U. S.C. A. $45 (b), there 
arose a need for reexamination of the case law in this area. In Hers- 


tSee, e@ g., International Aex'm ef Machinists v. National Laber Relations Beard, Sit 
GS PR, — GSO): Pheizs Dodge Corzm v. National Laber Relatiens Beard, 313 U.S 
1V¥, 194 (484i) ; Tirwieia Hiectric Ca. v. Natieral Laber Relations Beard, S18 U.S 333. 
348 GMS) : Franks Bros. Oe v1. Neiienal Laber Relations Bearé. 321 U. S Te Tees 
(Isa). j 

Spgs Power & Light Ca. v. Securities and Exchange Commission, 323 T. S 9a 
1iS-$ (7948). 

* See, & <. Bourd of Trade v_ United States, $14 U. S 534 348 (242) > Federal Seeurtiy 
Admintsiraier V. Quaker Oats Oa, 318 T. S DS WTS UiSS) > Nerthwestern Electrie 
Ce. v. Federal Power Commission, 321 U_ S LIS, 12 (2944) > durchive Celeres Cara. v. 
United States, 335 U_ S S73, 388 (1949): ef Gray v. Powe. 314 0. & #02, 422-3 (2943)- 
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jeld v. United States, 140 F. (2d) 207 (C. A. 2d, 1944), which involved 
a prayer for review of a Federal Trade Commission order prohibiting 
false advertising, the court refused to follow the precedent of modifica- 
tion established in Federal Trade Commission y. Royal Milling Co., 
288 U. S. 212, 218 (1933) [17 F. T. C. 664, 2-8. & D. 217]. Judge 
Learned Hand, speaking for the Second Circuit, said that since the: 
Royal Milling Co. case was decided, “the Supreme Court has as much 
circumscribed our powers to review the decisions of administrative 
tribunals in point of remedy, as they have always been circumscribed 
in the review of facts. Such tribunals possess competence in their 
special fields which forbids us to disturb the measure of relief which 
they think necessary. In striking that balance between the conflicting 
interests involved which the remedy measures, they are for all prac- 
tical purposes supreme. [Citing cases] It is true that all these deci- 
sions concerned the Labor Board, but that tribunal does not enjoy 
a position of peculiar authority, as the court has indicated in other 
connections. [Citing cases] * * * Congress having now created 
an organ endued with the skill which comes of land experience and 
penetrating study, its conclusions inevitably supersede those of courts, 
which are not similarly endowed.” 140 F. (2d) at 209.4 

It seems to me that, by its disposition of Siegel Co. v. Federal Trade 
Commission, 327 U. S. 608 (1946) [42 F. T. C. 902, 4 S. & D. 476] the 
Supreme Court has tactily narrowed its own decision in the Royal 
Milling Co. case to such an extent that it [42] is drawn within the 
rationale expressed by Judge Hand in the Herzfeld case. In the Siegel 
case, the Federal Trade Commission had ordered Siegel to cease and 
desist from using its trade name because of certain misprepresenta- 
tions contained therein. Petitioner, citing the Royal Milling Co. de- 
cision, asserted that so valuable a right as a trade name should not 
be destroyed if qualifying words might cure the misrepresentation. 
The Third Circuit held, however, that it was powerless to disturb the 
remedy, following the Herzfeld case. Siegel Co. v. Federal Trade 
Commission, 150 F. (2d) 751, 755-6 (C. A. 3d, 1944) [4 S. & D, 294]. 
The Supreme Court reversed, relying in large part on the fact that, 
by being prohibited from further use of a valuable trade name, peti- 
tioner was being deprived of a valuable business asset. Mr. Justice 
Douglas, speaking for a unanimous Court, stated: “The Commission 


4 Followed by the Second Circuit in Parke, Austin & Lipscomb v. Federal Trade Com- 
mission, 142 F. (2d) 487, 442 (C. A. 2d, 1944), cert. den. 823 U. S. 753 (1944) ; Charles of 
the Ritz Distributors Corp. v. Federal Trade Commission, 143 F. (2d) 676, 680 (C. A. 2d, 
1944) [89 F. T. C. 657, 4 S. & D. 226] ; Deer v. Federal Trade Commission, 152 F. (2d) 65,. 
67 (C. A. 2d, 1945) [41 F. T. C. 463 4S. & D. 437]; cf. Irving Weis & Co. v. Brannan, 171 
F’. (2d) 232, 235 (C. A. 2d, 1948) ; by the Third Circuit in Siegel Oo. v. Federal Trade Com- 
mission, 150, F. (2d) 751, 755-6 (C. A. 3d, 1944) (discussed infra) ; [42 Ff. T. C. 902,4S8.& 
D. 476] Perloff v. Federal Trade Commission, 150 F. (2d) 757, 760 (C. A. 3d, 1944) [40 
F. T. C. 878, 4 S. & D. 316]. See also Federal Trade Commission v.. Cement Institute, 
333 U. S. 683, 726-7 (1948) [44 F. T. C. 1460, 4S. & D. 676]. 
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has wide discretion in its choice of a remedy deemed adequate to cope 
with the unlawful practices in this area of trade and commerce. Here, 
as in the case of orders of other administrative agencies under com- 
parable statutes,’ judicial review is limited. It extends no further 
than to ascertain whether the Commission made an allowable judg- 
ment in its choice of the remedy. As applied to this particular type of 
case, it is whether the Commission abused its discretion in concluding 
that no change ‘short of the excision’ of the trade name would give 
adequate protection. * * * The issue is stated that way for the 
reason that we are dealing here with trade names which, as Federal 
Trade Commission v. Royal Milling Co. * * * emphasizes are 
valuable business assets. * * * The Commission is the expert 
body to determine what remedy is necessary to eliminate the unfair 
or deceptive trade practices which have been disclosed. It has wide 
latitude for judgment and the courts will not interfere except where 
the remedy selected has no reasonable relation to the unlawful prac- 
tices found to exist.” [Emphasis supplied.] 327 U.S. at 612-38. The 
Court did not, however, proceed to order the Commission to permit 
“proper qualifying words” as was done in the Royal Milling Co. case, 
288.U. S. at 217 [17 F. T. C. 664, 2 S. & D. 217], but instead, ‘re- 
manded to the Federal Trade Commission, saying: “we are left in the 
dark wether some change of name short of excision would én the judg- 
ment of the Commission be adequate.” [Emphasis supplied.] 327 U.S. 
at 613. The inference to be drawn from the Supreme Court decision 
in the Svegel case seems to me to be that if the Commission had con- 
sidered the possibility of qualifying words and found them insufficient 
to cure the misrepresentation, especially if no property in a trade 
name were involved, the Court would not interfere with the Commis- 
sion’s expert judgment, unless there was a clearly demonstrable abuse 
of discretion. 

“The question before the court is not whether my view is right but 
whether it is reasonable.” * our function is limited to finding whether 
the remedy has a rational basis in the facts. Since I find such a 
rational basis, I am unable to agree with the majority that the Com- 
mission abused its discretion. | 

The Commission found that Alberty had falsely advertised that 
Oxorin Tablets had beneficial effects on lassitude, tiredness, etc.” 
Typical of these misrepresentations is the following advertisement : 


5 Citing cases which are included in Notes 1 and 3, supra. 

®* Judge Hdgerton dissenting in Hannegan v. Read Magazine, 81 U. S. App. D. C. 339, 
3438, 158 F. (2d) 542, 546 (1946), reversed, Donaldson v. Read Magazine, 333 U. S. 178, 
188 (1948). 

™The stipulation of facts reads: “* ™* * respondents have represented, directly and 
by implication, that by the use of ‘Oxorin Tablets’ the blood and the red corpuscles of the 
user will be rendered stronger, more vita] and active and will perform their functions 
better, and that it will correct run-down conditions and bring back energy.” 
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“Pep up your blood! Iron ... A principal factor in Red Blood 
Cells . . . The disease Fighting Units of the Blood. 

[43] “When you are weary, tired, run-down, just dragging your- 
self around with no ambition left, when every effort you make seems to 
ae you weak and spent then try Oxorin Tablets, a tonic for the 

lood.” 


In truth, as the stipulated facts show, the tablets had no such bene- 
ficial effects except when the designated symptoms were caused by iron 
deficiency anemia—and that was infrequently the case.® Thus, in 
deciding how best to remedy the falsehood without unnecessarily 
restricting petitioner from stating the “complete truth,” the Commis- 
sion carved out of the misrepresentation all that was false, expressly 
or impliedly. The resulting order enjoined petitioner to cease and 
desist from representing 


“That the preparation ‘Oxorin Tablets’ will have any therapeutic 
effect upon the blood or the red corpuscles thereof, except in cases 
of simple iron deficiency anemia; or that said preparation will re- 
lieve, correct, or have any beneficial effect upon the condition of 
lassitude characterized by such expressions as ‘weariness’, ‘tiredness’, 
‘weakness’, ‘lack of energy’, or ‘general run down condition’, unless 
such representation be expressly limited to symptoms or conditions 
due to simple iron deficiency anemia and unless the advertisement 
reveals that the condition of lassitude is caused less frequently by 
simple iron deficiency anemia than by other causes and that in such 
cases this preparation will not be effective in relieving or correcting it.” 


If the Commission had considered only what affirmative statements 
could minimally be made to cure the misrepresentation, it would 
have ignored its statutory mandate. The Federal Trade Commission 
Act, as amended in 1938, specified that 


“%* * * in determining whether any advertisement is mislead- 
ing, there shall be taken into account (among other things) not 
only representations made or suggested by statement, word, de- 
sign, device, sound, or any combination thereof, but also the 
extent to which the advertisement fails to reveal facts material 
in the light of such representations or material with respect to 
consequences which may result from the use of the commodity 


8 Following is the stipulation of facts in this connection: “That ‘Oxorin’ will have no 
beneficial effect upon the blood or the red corpuscles thereof except in cases of simple iron 
deficiency anemia. There are many causes of rundown conditions and lack of energy which 
will not be beneficially affected in any way by ‘Oxorin’.” 

s R 2 * * 

“phat the causes of lassitude described by such expressions as ‘weary,’ ‘tired,’ ‘run-down,” 
‘just dragging around,’ ‘no ambition left,’ ‘slipping,’ ‘all gone,’ and the like, are so numerous 
that in the aggregate they are due much less frequently to simple iron deficiency anemia 


than to other causes.” 
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to which the advertisement relates under the conditions prescribed 
in said advertisement, or under such conditions as are customary or 
usual.” [Emphasis supplied.] 52 Stat. 116 (1938), 15 U.S. C. A. 
$55 (a). 


It is clear from the italicized language that Congress realized that 
omissions could be as misleading as affirmative misrepresentations. 
With this in mind, I am unable to reject the Commission’s finding that 
_we have here a situation where, “In recommending a particular prep- 
aration [i. e., Oxorin] as a cure or remedy for certain designated 
ailments, symptoms or conditions [i. e., lassitude], respondents sug- 
gest not only that such ailments, or conditions may be due to causes 
for which the preparation is beneficial, but also that there is at least 
a reasonable chance that they are in fact due to such causes.” To 
prevent such a suggestion from being accepted and relied on in a 
case where it would be false or misleading, as here, the Commission 
ordered “appropriate disclosure of the possibility of other causes of 
the ailments, symptoms or conditions.” 

It seems to me that, where the sin is one of omission, the Commission 
may find that it can be remedied only by eliminating any possibility 
that consumers may draw incorrect inferences in the future. Just 
as the flat statement “Oxorin is good for lassitude” requires the 
qualifying phrase, “when that symptom is due to iron deficiency 
anemia,” so also might the Commission have concluded that this 
single qualification, without more, would raise the inference that, 
more probably than not, [44] such a symptom 7s the result of iron de- 
ficiency anemia. To remove the possibility of this incorrect secondary 
inference on the part of consumers, the Commission may properly 
insert a second qualifying phrase. 

Nor is such a decision on the part of the Commission completely 
without precedent. In a case under the Food and Drug Act which, 
according to the Court, forbids “every statement, design and device 
[on a label] which may mislead or deceive,” the Supreme Court said 
that “Deception may result from the use of statements not technically 
false or which may be literally true. The aim of the statute is to 
prevent that resulting from indirection and ambiguity, as well as 
from statements which are false.” United States v. 95 Barrels of 
Vinegar, 265 U.S. 488, 443 (1924). It then upheld the view of the 
lower court that a label describing vinegar as “apple cider vinegar 
made from selected apples” gave rise to the inference that selected 
fresh apples were used. In reality, the vinegar was the product of 
dried apples. ‘The omission was found to be misleading even though 
the two products were equally wholesome.® 


°Cf. United States v. Siw Dozen Bottles, etc., 158 F. (2d) 667, 669 (C. A. 7th 1947). 


ALBERTY ET AL. VU. FEDERAL TRADE COMMISSION 1465 


Similarly, under the Federal Trade Commission Act, it. was held 
that advertisement of defendant’s “6% finance plan” tended to mis- 
lead the public into thinking that a simple interest charge of six per- 
cent on unpaid balances was contemplated and, therefore, that a 
curative order was required. General Motors Corp. v. Federal Trade 
Commission, 114 F. (2d) 33 (C. A. 2d, 1940) [3 8. & D. 282]. 

As I view the development of the law in this field, the Commission 
is entitled to exercise the utmost caution rather than put the consumer 
to the risk of inquiry. The cases are almost legion which state that 
this statute was “made to protect the trusting as well as the suspi- 
cious. * * * the rule of caveat emptor should not be relied upon 
to reward fraud and deception.” Federal Trade Commission v. Stand- 
ard Education Society, 302 U. 8. 112, 116 (1937) [25 F. T. C. 1715, 
28. & D. 429]. The Commission’s erate hi is “to protect the casual, 
one might even say the negligent, reader, as well as the vigilant and 
more intelligent and discerning public.” Parker Pen Co. v. Federal 
Trade Commission, 159 F. (2d) 509, 511 (C. A. 7th, 1946) [43 F. T. C. 
1190, 4S. & D. 597]. Even if it is “only the careless or the incom- 
petent [who] could be misled * * * if the Commission, having 
discretion to deal with these matters, thinks it best to insist upon a 
form of advertising clear enough so that, in the words of the prophet 
Isaiah, ‘wayfaring men, though fools, shall not err therein,’ it is not 
for the courts to revise their judgment.” General Motors Corp. v. 
Federal Trade Commission, 114 F. (2d) 33, 36 (C. A. 2d, 1940) [85 
F. T. C. 955, 3 S. & D. 282]. The Federal Trade Commission: Act 
was not “‘made for the protection of experts, but for the public— 
that vast multitude which includes the ignorant, the unthinking and 
the credulous, * * * and the ‘fact that a false statement may 
be obviously false to those who are trained and experienced does not 
change its character, nor take away its power to deceive others less 
experienced’ * * *. The important criterion is the net impression 
which the advertisement is likely to make upon the general populace. 
* * * Tt is for this reason that the Commission may ‘insist upon 
the most literal truthfulness’ in advertisements,” Charles of the Rite 
Distributors Corp. v. Federal Trade Commission, 143 F. (2d) 676, 
679-80 (C. A. 2d, 1944) [389 F. T. C. 657, 4 S. & D. 226)].% It is, 
of course, almost axiomatic that “ ‘words and sentences may be literally 
and technically true and yet be framed in such a setting as to mislead 
or deceive.’” Sebrone Co. v. Federal Trade Commission, 135 F. (2d) 
676, 679 (C. A. 7th, 1943)” [36 F. T. C. 1142, 3S. & D. 570]. 


10 See Judge Minton’s dissent in D. D. D. Corp. v. Federal Trade Commission, 125 F. (2d) 
679, 682-3 (C. A. Tth, 1942) [34 F. T. C. 1821, 3 8S. & D. 455]. 

11 Aronberg v. Federal Trade Commission, 132 F. (2d) 165, 167 (C. A. 7th, 1942) [35 
F. T. C. 979, 3S. & D. 528]. 

132 Cf, Donaldson Vv. Read Magazine, 333 U. 8. 178, 188-9 (1948). 
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“There are intimations in the majority opinion that if use of these: 
products were to have harmful consequences, it might be permissible~ 
to add further qualifications than those considered adequate by the 
majority. Although such a distinction, between misleading adver- 
tisements which may [45] have harmful effects (beyond the useless: 
expenditure of money) and those which do not, may be a desirable 
one, I do not believe it is established by the Act. The statutory lan- 
guage draws within its condemnation all “false advertisements.” 
Failure to reveal facts becomes determinative of falsehood when they 
are “material in the light of such representations [‘made or suggested. 
by statement, word, design, device, sound, or any combination thereof’ ] 
or material with respect to consequences which may result from the 
use of the commodity to which the advertisement relates under the. 
conditions prescribed in said advertisement, or under such conditions 
as are customary or usual.” 15 U.S. C. A. § 55 (a). Only the clause 
after the conjunction “or” adverts to considerations of harmfulness. 
The clause before it seems to me to authorize the Commission to re- 
cuire qualifying or explanatory statements whenever these may be 
necessary to remedy omissions found by the Commission to be mis- 
leading. Since the statute makes no provision for requiring a greater 
amount of truth when a product is harmful than when it is not, I 
think the majority are injecting an irrelevant criterion into the case. 

Nor is this a case, like Royal Milling and Siegel, where the property 
right in a trade name would have been entirely lost if the Commission 
order had been permitted to stand. Perhaps, in such cases, there is 
need for greater scrutiny and for consideration of every available 
alternative before perm?tting so drastic a course. But no such 
“right” is involved here. The Commission made no attempt to pre- 
vent petitioner from advertising that Oxorin Tablets had a beneficial 
effect on iron deficiency anemia. The circumscription was only with 
regard to a symptom, “lassitude.” which is only infrequently caused 
by such deficiency. 

It seems to me that the main thrust of the majority opinion is to- 
wards caution in interfering with the “right” to advertise. It decides 
that the Commission goes too far when its order “requires that the 
advertiser tell the public that his product is more frequently valueless 
than it is valuable.” I do not find that a startling requirement when 
its function is to rebut a false or misleading inference that the product 
is more frequently valuable than it is valueless. In my view, the ac- 
tion taken by the majority overlooks the fact that Congress, by enact- 
ing legislation proscribing false and deceptive advertising, sought to 
remedy the consumer's patent inability to ascertain the merit of claims 


3 See Churchill Tabernacle v. Federal Communications Commission, 81 U. S. App. D. C. 
411, 415, 160 F. (2d) 244, 248 (1947). 
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made by advertisers. The Act’s purpose is to encourage the informa- 
tive function of advertising; and the Commission’s iity.i is to elimi- 
nate falsehoods. If that which is left after the elimination 6f all 
that is expressly or inferentially false is hardly worth saying, then, 
of course, it need not be said.* 

These same considerations apply to the other part of the Commis- 
sion’s order complained of by petitioner. Phospho B, another of 
petitioner’s products, has therapeutic value in the treatment of sleep- 
lessness, nervousness, etc., only under the tenets of the homeopathic 
school of medicine. That school, as the majority points out, has con- 
siderably less supporters than has the allopathic school. For the 
reasons already discussed, I feel that it was within the discretion of 
the Commission to order that the public be informed of the limited 
medical support for the claims made by petitioner. To permit. peti- 
tioner to continue its representations without restricting them to ad- 
herents of the homeopathic school is to “fail to reveal facts material 
in the light of such representations.” 15 U.S.C. A. § 55 (a). 

I think the order of the Commission should be affirmed without 
modification. But even if I were to accept the view of the majority, 
T think the proper procedure now would be to remand to the Com- 
mission for its reconsideration of the entire order in light of this 
court’s rejection of the second qualifying clause. See Federal Trade 
‘Commission v. Morton Salt Co., 384 U.S. 37, 55 (1948) [44 F. T. C. 
1499, 4S. & D. ). 716] 


DR. F. A. NEWCOMB vy. FEDERAL TRADE COMMISSION? 
No. 3920—F. T. C. Docket 4962 
(Circuit Court of Appeals, Tenth Circuit. April 12, 1950) 


Order dismissing, for failure to prosecute, petition to review order of Commis- 
sion of March 23, 1949, 45 F. T. C. 568, at 578, requiring respondent indi- 
vidual, his representatives, etc., in connection with the offer, etc., of a 
home treatment for avrious diseases, disorders, and ailments of the human 
body, which treatment consisted of an electric device, a preparation desig- 
nated “Ray Solution” used therewith, a preparation designated “Cataract 
Tonic,’ and a recommended diet, or of any similar treatment, to cease 
and desist from disseminating advertising representing, directly or 
through inference, and among other things, that said device or prepara- 
tions or diet, alone or in any combination, constitute a remedy or com- 
petent treatment for diseases and conditions of the eyes including cata- 
racts, opacities of the vitreous and aqueous humor, corneal ulcers, optic 
nerve atrophy, etc., as well as a long list of other ailments and diseases. 


14 Cf, American Medicinal EE vy. Federal Trade Commission, 136 F. (2d) 426, 427 


(C. A. 9th, 1943). 
‘Not reported in Federal Reporter. For case before Commission, see 45 F. T. C. 568. 
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Mr. Jerome Walsh, Kansas City, Mo., for petitioner. 
Mr. James W. Cassedy, Assistant General Counsel, of Washington, 
D. C., for Federal Trade Commission. 


OrpErR OF DISMISSAL 


It appearing to the court that on March 13, 1950, a certified type- 
written transcript of the record in this cause was received from the 
secretary of the Federal Trade Commission and that on such date the 
elerk of this court advised counsel for petitioner of the receipt of such 
record and that under the provisions of rule 34, paragraph 5 (a) the 
designation for printing should be filed within 10 days, that no 
designation was filed within such 10 days, and that on March 24, 1950, 
the clerk of this court advised counsel for petitioner that the time for 
filing such designation had expired and that no designation had been 
received as of that date, and it further appearing that on April 3, 1950, 
the clerk of this court advised counsel for the petitioner that the time 
for filing the designation for printing had long expired and unless a 
reply was received by the end of the week of April 3, 1950, the matter 
would be presented to the court, and it further appearing to the court 
that no designation had been filed to date and no reply has been made 
to. any of the three letters of the clerk above set out, 

It is now here ordered on the court’s own motion that the petition 
to review the order of the Federal Trade Commission in this cause be. 
and the same is hereby dismissed out of this court for failure to 
diligently prosecute the same. 


PENALTY PROCEEDINGS 


United States v. Atlantic Coast Oil Company of New York, Inc., 
United States District Court, Eastern District of New York; $2,500 
penalty assessed on April 6, 1950. 

Atlantic Coast Oil Company of New York, Inc., its officers, etc., 
in connection with the offer, sale, and distribution of its motor oils and 
greases in interstate commerce, was ordered to cease and desist from: 

(1) Representing through the use of the emblem of the Pennsyl- 
vania Grade Crude Oil Association that it is a member of said associa- 
tion, unless and until such is the case. 

(2) Representing through the use of the emblem of the Pennsyl- 
vania Grade Crude Oil Association, the phrase, “Guaranteed 100 
Per Cent Pure Pennsylvania Oil, Specially Processed,” the word 
“Pennsylvania” or any derivation thereof, the phrase “Permit No. 
»”’ or the word “License” together with said emblem, that the 
oil or greases being offered for sale or sold by it are pure, unadulter- 
ated Pennsylvania oils or greases produced in the Pennsylvania strata 
of oil fields, unless and until such is the case. 

(3) Representing, through the use of the letters and numbers 
developed by the Society of Automotive Engineers to indicate rela- 
tive viscosities in motor oils, that the products being offered for sale 
and sold have the viscosities indicated by said numbers and letters, 
when such is not the case (D. 2865, 23 F. T. C. 533 at 540). 

United States v. Oland D. Redd (Woelfel Studio, et al.) ; United 
States District Court for the Western District of New York; settled 
by compromise about May 4, 1950, for $4,500, to be paid in installments 
of $500, of which the last installment was submitted on September 4, 
1951, 

Respondent individuals, their agents, etc., had been ordered, as of 
February 7, 1945, in connection with the offer and sale, etc., in com- 
merce of tinted or colored photographs, or enlargements or miniatures 
of photographs or snapshots, and of frames therefor, to cease and 
desist from: 

1. Representing in any manner, directly or by implication, that 
colored or tinted photographs, photographic enlargements, or reduc- 
tions are paintings. : 

2. Using the terms “oil painting,” “portrait painting,” “hand 
painted,” or “hand painted portrait,” or the word “painting,” either 
alone or in conjunction with any other words or terms, to designate, 
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describe, or refer to colored or tinted photographs, photographic 
enlargements or reductions, or other pictures produced from a photo- 
graphic base or impression. - 

3. Using a “draw” or “draw contest” or so-called “lucky coupons” 
or “lucky certificates,” or any similar device, plan, or scheme, so as to 
represent, indicate, or imply that any customer will obtain any sub- 
stantial discount or reduction in the price of any picture or pictures. 

4, Representing, in connection with pictures being offered or sold 
in the regular course of business at the usual and customary prices 
therefor, that such pictures are being offered or sold at a reduced price 
as an advertising offer or introductory offer, or representing in any 
manner that a purchaser is receiving an advantage in price not avail- 
able to all purchasers. 

5. Representing that a picture to be made and delivered will be 
equal in quality and appearance to any sample displayed to the cus- 
tomer unless in fact the picture thereafter delivered is of the same 
quality, design, and workmanship as said sample. 

6. Using trade names consisting of or including terms such as “Art 
Studios,” “Art Institute,” “Art Association,” or any other fictitious 
name of similar import, unless the respondent using such name or 
names actually owns, operates, conducts, or controls an organization 
or establishment of the character indicated and comprehended by the 
trade name so used. 

7. Misrepresenting or authorizing, permitting, or cooperating in 
the misrepresentation of the financial responsibility, prestige, or 
standing of respondents, or any of them, or of the character or extent 
of such business, by falsely claiming to be connected with an operating 
established house or by deceptively using the business address of such 
established house as and for a business allegedly operated by respond- 
ents, or any of them, and from misrepresenting through the use of 
fictitious trade names and misleading State and post office addresses 
the place, character, and extent of the business actually conducted. 

8. Concealing from or failing to disclose to customers at the time 
pictures are ordered that the finished picture when delivered will be 
so shaped and designed that it can be used only ina specially designed, 
odd-style frame that cannot ordinarily be obtained in stores accessible 
to the consuming public, and that it will be difficult or impossible to 
obtain a frame to fit the picture from any source other than 
respondents. 

9. Representing that States Finance Company, or any similar col- 
lection agency operated by or for respondents, is an innocent pur- 
chaser for value without notice of notes for unpaid balances due on 
pictures or frames sold to the consuming public by respondents, or 
has in good faith discounted such notes or paid out any money or 
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given anything of value in connection with the alleged purchase: 
of such notes. 
10. Failing or refusing, in cases where pictures have been ordered, 
completed, and paid for, to deliver to the customer the completed 
_ picture or return the photograph or snapshot previously loaned by 
the customer for use in producing the picture (Docket 4649, 40 F. 
T. C. 84, 106). 


MISCELLANEOUS MATTERS 
In tHe Marrer oF 
NEW STANDARD PUBLISHING CO., INC., ET AL. 


ORDER DENYING RESPONDENTS’ MOTIONS TO SUPPRESS AND STRIKE ALL EVI- 
DENCE, RETURN DOCUMENTARY EVIDENCE, AND TO DISMISS THE COM- 
PLAINT, AND SUPPORTING AND DISSENTING OPINIONS, ETC. 


Docket 4697. Order, June 16, 1950 


This matter came on to be heard in regular course upon motions 
filed May 2, 1946, by the individual respondent Julius B. Lewis and 
the corporate respondent New Standard Publishing Co., Inc., 
to suppress and strike from the record all evidence and other informa- 
tion introduced in this proceeding against said respondents, to return 
to the individual and corporate respondents all the documentary evi- 
dence introduced, and to dismiss the complaint as to them. 

The motions to suppress and strike from the record all evidence 
and information introduced against said respondents and to return 
the documentary evidence to them allege that said documents and 
other evidence were the private papers and property of the individual 
respondent Julius B. Lewis and were the papers and property of the 
corporate respondent and were obtained by illegal search and seizure 
directly or indirectly by the Commission, acting through its duly 
constituted officers. 

The motion to dismiss the complaint alleges that the documentary 
and other records, unlawfully seized, were used against the individual 
respondent in violation of the fourth and fifth amendments to the 
United States Constitution and against the corporate respondent in 
violation of the fourth amendment to the United States Constitution. 
As to the individual respondent Julius B. Lewis, these motions further 
allege (1) that when he was subpenaed as a witness by the Commission 
and compelled to testify in its behalf in compliance with said subpena 
he was granted immunity from prosecution under the fifth amend- 
ment to the United States Constitution and under section 9 of the 
Federal Trade Commission Act; (2) that having been subpenaed and 
having given testimony in behalf of the Commission in compliance 
with said subpena he was granted immunity by the provisions of 
subsection (1) of section 5 of the Federal Trade Commission Act; 
and (3) that he was not warned by officials of the Federal Trade Com- 
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mission at any time that his testimony and his books and papers could 
be used as a basis for prosecuting him to recover fines and penalties 
set forth in section 5 of the Federal Trade Commission Act. 

The Commission has duly considered said motions, the brief in 
support therof, oral argument and reargument in support of and in 
opposition thereto, and the record herein, and is now fully advised in 
the premises. 

It appears from the evidence of record that the documents, records, 
and other evidence received from respondents Julius B. Lewis and 
New Standard Publishing Co., Inc., during the course of the investi- 
gation of this matter and introduced as evidence in this proceeding 
were obtained in a lawful manner under and by virtue of the authority 
granted the Commission by the provisions of the Federal Trade Com- 
mission Act. Authorized agents of the Commission called at re- 
spondents’ established place of business during regular business hours 
and requested permission to examine certain records and correspond- 
ence then in their possession. Said agents, after properly identifying 
themselves, fully advised respondent Julius B. Lewis, an officer of the 
corporate respondent, of the objects and purposes of their visit; and 
then and there advised him of his rights and privileges and explained 
to him the authority under which they sought permission to examine 
the records of the corporate respondent. He was advised of the pur- 
poses for which the documents, papers, and other evidence might be 
used and further advised that the Commission had authority to require 
their production in response to a subpena. Thereafter, respondent 
Julius B. Lewis, acting in his individual capacity and as.an officer 
of the corporate respondent, permitted the agents of the Commission 
to fully examine all files in his possession and temporarily to remove - 
a portion of said files, letters, documents, and other papers for the 
purpose of making copies. 

During the process of hearings on the issues raised by the complaint 
and answer herein, certain of the documents, papers, and records 
obtained during the course of the investigation were offered and prop- 
' erly received in evidence, either as originals or photostat copies. The 
Commission is of the opinion that their use in this manner does not 
sontravene or violate any right or privilege granted the individual or 
corporate respondent by the provisions of the fourth or fifth amend- 
ments to the United States Constitution. 

Pursuant to the provisions of section 9 of the Federal Trade Com- 
mission Act, respondent Julius B. Lewis was duly subpenaed by the 
Commission and was properly required to attend and testify in sup- 
port of the allegations of the complaint. He did no more than is 
required by the provisions of the statute and was not thereby granted 
immunity from proceedings properly. initiated by the Commission 


1474 FEDERAL TRADE COMMISSION DECISIONS 


under the laws administered by it, either by the fifth amendment to 
the United States Constitution or by sections 9 or 5 (1) of the Federal 
Trade Commission Act. 

Section 5 (1) of the Federal Trade Commission Act provides for a 
civil penalty for a violation of a cease-and-desist order of the Com- 
mission only after it-has become final and is in effect. To date, 
no cease-and-desist order has been issued against the respondents. 
The documents, papers, and records obtained from respondents during 
the course of the investigation and received in evidence in the trial of 
the issues herein have in no manner been used or offered for use as 
evidence in the collection of civil penalties. The Commission is of 
the opinion that the question of whether respondent Lewis was advised 
of the penalty provisions of section 5 (1) of the Federal Trade Com- 
mission Act need not be decided. 

It is therefore ordered, That the motions to suppress and strike from 
the record all evidence introduced against the respondents in this 
proceeding and to return to them all documentary evidence be, and 
the same are, hereby denied. 

It is further ordered, That the motions to dismiss the complaint 
against the respondent Julius B. Lewis and the corporate respondent 
New Standard Publishing Co., Inc., be, and the same are, hereby 
denied. 


Commissioner Mason dissenting. 


OPINION OF THE COMMISSION 


Ayrrss, Commissioner. 

This matter is before the Commission on motions by respondents to 
suppress and strike all evidence and return documentary evidence and 
to dismiss the complaint; and on motions by counsel supporting the 
complaint to strike affidavits accompanying respondent’s motions and 
to reopen the proceeding. These motions have been denied and the 
several orders on them show the reasons for the Gommission’s action. 
In view of the scope and gravity of respondents’ motions, however, 
it may be helpful to discuss the situation to which they relate in more 
detail. 

The gravamen of respondents’ motions is their contention that docu- 
mentary and other records were obtained by unlawful search and sei- 
zure and were used against them in violation of the fourth and fifth 
amendments to the Constitution of the United States. It is also con- 
tended that when he was subpenaed and required to testify, the in- 
dividual respondent was granted certain immunities under tig fifth 
amendment to the Constitution of the United States and under sec- 
tions 9 and 5 (1) of the Federal Trade Commission Act. The latter 
contention may be disposed of first. 
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Subsection (1) of section 5 of the Federal Trade Commission Act 
provides for civil penalties against persons or corporations who vio- 
late an order of the Commission to cease and desist after it has become 
final. No order to cease and desist has been issued in this matter and 
accordingly we need not decide here what, if any, immunity respond- 
ent may have acquired under section 5 (1) of the Federal Trade 
Commission Act by reason of having testified under subpena in this. 
matter. It is also irrelevant for the purposes of this proceeding, to 
determine what, if any, immunities from prosecution, penalties or for- 
feitures respondent may have acquired under section 9 of the Federal 
Trade Commission Act or under the fifth amendment to the Consti- 
tution. This is a proceeding against alleged violations of the Federal 
Trade Commission Act and it has been conducted strictly in conform- 
ity therewith. The Commission is empowered by the provisions of 
that act to require the attendance and testimony of witnesses and 
the production of documentary evidence and to impose an appropriate 
remedy based upon such testimony and evidence. Immunity from 
such remedy could not be acquired as a result of the production of 
the necessary evidence without substantially nullifying the manifest 
purposes of the law. 

The question of primary importance raised by respondents is 
whether or not the documentary evidence which was obtained and 
introduced into the record was secured by illegal search and seizure... 
This question must be resolved upon the basis of the facts, as they 
appear in the record, leading up to and surrounding the alleged illegal 
search and seizure. 

Before issuance of the complaint in this matter, duly authorized 
representatives of the Commission made an extensive preliminary and 
informal investigation. The information developed in the course 
of that investigation provided the Commission with reason to believe 
that the respondents were engaged in certain-violations of the Federal 
Trade Commission Act and, based on that information, the Commis- 
sion on February 4, 1942, issued its complaint charging such viola- 
tions. The alleged illegal search and seizure occurred during the 
preliminary investigation, well before the formal complaint was 
issued. 

The first contact with the moving respondents in the course of the 
investigation was in May 1939. Thereafter investigation was con- 
ducted through other sources, and on February 19, 1941, these respond- 
ents were again contacted, and it was during this contact that the 
alleged illegal search and seizure occurred. The events at that time 
have been fully explored in the record and extensive testimony has 
been adduced with respect to them. Such testimony shows surpris- 
ingly little conflict. 
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It appears that two investigating attorneys of the Commission 
appeared at the office of the respondents, New Standard Publishing 
Co., Inc., and its president, Julius B. Lewis, at about 9 or 9:30 o’clock 
on the morning of February 19, 1941, at which time they identified 
themselves, displayed their credentials and advised Mr. Lewis con- 
cerning the purposes of the investigation and of their visit. During 
the course of their interview with Mr. Lewis they requested his per- 
mission to examine certain files of the individual and corporate 
respondents, and after discussion, expanded their request to include 
permission to make a general file examination. Pursuant to his 
inquiries concerning their authority to examine the files, the inves- 
tigating attorneys discussed their authority generally and advised 
Mr. Lewis that under the provisions of the Federal Trade Commission 
Act he could be required, by subpena, to produce his records for 
examination and for copying. In so advising him they relied pri- 
marily upon that part of the act which provides that the Commission 
or its duly authorized agents “shall at all reasonable times have access 
to, for the purpose of examination, and the right to copy any docu- 
mentary evidence of any corporation being investigated or proceeded 
against; and the Commission shall have power to require by subpena 
the attendance and testimony of witnesses and the production of all 
such documentary evidence relating to any matter under investiga- 
tion” (sec. 9). Mr. Lewis was advised that if he refused to make the 
requested files available for examination, he could be taken to court 
and required to produce them, and that it would be to his advantage 
to permit the file examination without requiring resort to the courts. 
After conference with his wife, who is Secretary and Treasurer of 
respondent, New Standard Publishing Co., Inc., Mr. Lewis agreed to 
permit the investigating attorneys to examine the files. The file exam- 
ination covered about 4 days, during which time the investigating 
attorneys selected a considerable number of documents, including 
letters and memoranda. Respondent Lewis then granted the request 
of the investigating attorneys to remove the selected material from 
his office for copying. Some 2 or 3 months later the original material 
was returned to respondent Lewis by registered mail. 

Mr. Lewis testified that he did not seek legal advice before granting 
the investigating attorneys access to his files, but that he called a 
friend in Chicago concerning their authority to make the examination. 
He further testified that neither of the investigating attorneys used 
any force or threats of force or any abusive language and that they 
conducted themselves like “perfect gentlemen.” ‘Their only threat, 
according to his testimony, was that they would take him to court if 
he did not let them have access:to the files they requested. 
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The investigating attorneys were not operating under authority of 
any subpena or other formal process, and made no pretense of doing so. 
They were simply making a preliminary informal investigation in © 
the course of which, after considerable discussion, they persuaded 
respondent to grant them access to the requested files in order to avoid 
the probability of being required to produce them in response to a 
subpena. We believe that it is clear from the record that respondent 
Lewis was fully and properly advised of the informal nature of the 
investigation and that he voluntarily permitted the investigating 
attorneys to examine all files in his office and to remove those which 
were selected, upon condition that they would be returned after certain 
of them had been copied. In doing so, he acted for and in behalf of 
himself and the corporate respondent. No threat of physical violence 
was made or implied and no abusive language was used and the 
investigating attorneys conducted themselves with propriety 
throughout. 

The investigating attorneys did not advise respondent Lewis in 
detail concerning all the processes of the Federal Trade Commission, 
the legal effect of an order to cease and desist, under what circum- 
stances such an order would become final, or concerning the penalties 
which may be imposed for its violation. And they were under no 
. obligation to do so. They did, however, correctly advise him that the 
Federal Trade Commission had authority to require by subpena his 
testimony and the production of all documentary evidence in his 
possession relating to the matter under investigation, and that it 
would be to his advantage voluntarily to grant access to the files for 
the purpose of examining and copying rather than to be required to 
produce the files before the Commission or the courts in response to 
subpena. 

_ The only representations made by the investigating attorneys to 
respondent Lewis which could possibly be construed as constituting a 
threat, were to the effect that he could be required by subpena to 
produce the documents in court and that if he refused to make them 
available voluntarily, he could be taken to court. By such repre- 
sentations the respondent was fairly informed concerning the legal 
authority of the Commission and the probable results which could 
be expected from his refusal voluntarily to grant access to the files 
for the purposes requested. Representatives of this Commission 
would be remiss in their duties and lacking in a sense of fairness if 
they failed under such circumstances to disclose their authority and 
the authority of the Commission. Laymen not well versed in the 
provisions of the statutes under which this Commission functions 
would have reason to feel aggrieved if, upon refusal to grant access 
to their files, they were, without warning, required by subpena to pro- 
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duce important and bulky files at an inconvenient time and distant. 
place, resulting probably in endless expense and serious disruption 
of the normal business operations. It is usually much more to the 
advantage of persons and corporations under investigation to make: 
their files available for examination at their own places of business 
during custcmary office hours at a minimum of interference with their 
business, than to produce them in response to subpena. 

It is abundantly clear, we believe, that the investigating attorneys 
entered respondent’s place of business during regular business hours, 
and that their entry was not a trespass in any sense; that they identi- 
fied themselves and fairly advised respondent concerning their 
authority to make the investigation and the file examination; that 
they were granted permission to make a general file examination, and 
to remove the selected material for the purpose of copying; and that 
they complied fully with the conditions under which the permission 
was granted. To characterize such conduct as illegal search and. 
seizure ‘in contravention of the provisions of the Constitution of the 
United States is to strain their meaning and fundamental purposes to. 
the point of absurdity. The Commission is of the opinion, therefore, 
that the file examination which resulted in certain documents being 
removed from respondent’s files.and copied and subsequently used in 
evidence, was properly conducted in all respects, and that respond- — 
ent’s contentions that it constituted unlawful search and seizure are 
wholly without merit. 


_Mrnoriry Frnpincs anp Dissenting Orinion or CoMMISSIONER 
Lowe. B. Mason 


This is a controversy over the taking by Government agents of a 
large mass of documents and papers belonging to the respondents. 
without warrant, and without the Government giving a receipt for — 
the same. 

All of this was done to further the Government’s presentation of a 
complaint against a man who sells books for a living. 

There is a corporation involved, but it is one of those family affairs 
owned by a man and his wife, so that for the time being we may put 
aside consideration of that phase of the matter. 

In the original complaint the man was charged with fooling the 
public in the way he peddled his books. 

However, the issue before us at this time is not concerned with his 
guilt or innocence on that charge. 

We are here faced with a protest by the defendant that the agents. 
of the Commission violated constitutional guarantees against the 
illegal search of his premises and the wrongful seizure of his papers. 
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Defendant’s motion concerning his constitutional rights was coun- 
tered by the Commission attorney with opposing motions. 

These motions are all interrelated, and for the purpose of deciding 
the issues presented, it may be said their respective merits all depend 
on one factual finding; namely, were Lewis’ rights under the fourth 
and fifth amendments to the Constitution of the United States violated 
by the alleged unlawful actions of certain agents of the Commission 
searching his private office and effects, and was the seizure of his 
papers without due process of law. 

This the defendant charges, and this the agents of the Government 

deny. 
In considering the merits of this controversy, one must bear in 
mind that administrative fact-finders such as we, engage in a dual 
capacity. First, as Commissioners, we control and direct investiga- 
tional operations. ‘To all intents and purposes we are, in the world 
of commerce, traffic police upon the public highways of commerce. 
Secondly, as Commissioners, we sit as judges when we act in our quasi- 
judicial capacity trying the charges against those whom we (in our 
administrative capacity) bring before us. 

If we countenance, while sitting as judges, the unbridled and un- 
restrained violation of a citizen’s right of privacy by accepting the 
fruits of an illegal search and seizure, we in effect serve notice on our 
investigators that we as administrative officers approve a continuance 
of such act in future cases. 

Thus it would seem to me we are under a double command to pro- 
tect the established guarantees of American citizenship. 

It is not enough for us to consider the technical admissibility of 
evidence allegedly obtained in violation of constitutional guarantees. 
That is all well and good insofar as our judicial capacities are con- 
cerned, but the actions of our employees are also the administrative 
responsibility of Commissioners, and this responsibility cannot be 
taken lightly, nor should any departure from accepted standards be 
condoned by a quasi-judicial toleration of the same. 

Attorney-examiners of the Federal Trade Commission are not catch 
polls. They are highly trained business specialists—lawyers with 
legal degrees. In most cases they have had considerable general prac- 
tice before entering into this highly specialized work. Experts in 
their fields, and noted for thoroughness and enthusiasm in carrying 
out what they believe to be their appointed tasks, they must not let 
enthusiasms carry them beyond the bounds of constitutional procedure. 
If it does, we Commissioners, whose oath of office requires us to 
support the Constitution, must not condone acts that violate it. 

Conditioned as we are by reports of despotic controls over the 
every-day affairs of mankind in Eastern Europe, it is necessary that 
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citizens of this country be constantly reassured that their liberty and 
freedom from unwarranted violation of personal privacy are Just as 
sacred to our administrative agencies as they are to our courts. 

Thus it can be seen our particular task at this stage of the proceeding 

is not to determine whether respondents are guilty of unfair acts in 
* ecommerce, but to determine if certain evidence was obtained by our 
agents through means violative of constitutional guarantees. 

I make the en ee findings of fact: 

The respondent Lewis is president of the respondent New Standard, 
a Virginia corporation. The stock of this corporation is owned by 
Lewis and his wife. 

The office is housed in a small room only sufficiently large to ac- 
commodate the desks of the employees.. Lewis occupies a small office 
partitioned off from the room occupied by the employees, and in addi- 
tion, there is a small storeroom in the rear. 

The office contains file cabinets. These cabinets hold the books, rec- 
ords, documents, customer correspondence pertaining to the business, 
and also private papers, writings, and memoranda of respondent 
Lewis, as well as other personal papers and memoranda belonging to 
the employees. There are approximately eight file cabinets in the 
room. Amongst them were the active files used to operate the business. 

It appears that on February 19, 1941, at about 9 o’clock in the morn- 
ing, before the respondent Lewis had arrived at work, two attorney- 
examiners of the Commission came to the office and demanded of one 
Lawrence Hanson, an employee, that they be given the right to ex- 
amine Lewis’ books and records. Hanson was the office manager and 
in charge of the clerical work. Hanson says the agents threatened to 
obtain a warrant from the Federal marshal and take him to court if 
he did not allow them to go through the records. 

Shortly afterwards respondent Lewis appeared on the scene. There- 
upon the Government agents renewed their demand to go through and 
examine his books and papers. They stated they would take Lewis 
to court if he refused access to the same. The agents showed him their 
credentials as examining officials of the Federal Trade Commission, an 
agency of the Federal Government, and informed him the Govern- 
ment had a case against him and repeated their demand that they be 
given access to all his files and papers. According to the agents, the 
defendant willingly turned over his whole office to them for 4 days and 
assisted them in bundling up the vast quantity of material that they 
took away with them. 

On the other hand, defendant Lewis declares that he protested vig- 
orously against the search, saying that if they were going to use the 
files against him, he didn’t want to give them up. The agent replied 
that he would be better off if he did. Lewis claims that he was 
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‘frightened, coerced and “put at bay”; that turning over his office and 
personal files was the act of an automaton, motivated by the spring of 
fear. Lewis says that his business was at a standstill for the 4 days 
the agents had possession of the rooms and files, and that during the 
period, he and his employees were under strict surveillance. He and 
his staff were required to obey the agents’ orders that nothing was to 
be touched which the agents were engaged in examining. On this 
latter point there is no conflict, for during cross-examination, one of 
the agents readily admitted giving such instruction. 

From the mass of conflicting statements it is difficult to determine 
just how long the controversy over the agents’ right to examine and 
seize the defendant’s papers went on. I think it reasonable to infer 
that once the two Government agents had taken over the office, there 
was scant show of further protest by the defendant. The average 
citizen does not resist the actions of Federal agents, for it is well 
ingrained in the American mores that resistance to an officer may of 
itself constitute a serious Federal offense. 

Because of this aura of unassailable authority that the average pub- 
lic associates with a Federal agent, it is difficult to estimate just how 
many incidents similar to the one at hand may occur in the future if 
this line of conduct is not scrutinized in strict accordance with consti- 
tutional requirements. 

The question for the Commission to decide is whether or not this 
acquiescence and submission to the commands of the Federal agents - 
were a waiver of the defendant’s constitutional guarantee as set out 
in the fourth and fifth amendments. It is urged that the facts sur- 
rounding the acquiescence and submission to the commands of the 
Government agents were such a waiver. I do not so believe. 

In support of the Commission counsel’s view, it is pointed out that 
no violence or abusive language was used by the Government agents. 
To this I can only reply in the words of Mr. Justice Bradley in the 
Boyd case: 

It is not the breaking of his doors and the rummaging of his drawers that 
constitute the essence of the offense; but it is in the invasion of his indefeasible 
right of personal security, personal liberty, and private property, where that 
right has never been forfeited by his conviction of some public offense.* 

It was further urged by Commission counsel that once the agents 
were in possession, the defendant cooperated by obeying the agents’ 
command not to touch anything at night nor to touch anything that 
the agents were in the process of examining. 

I don’t believe lack of resistance denotes waiver—surrender, yes, but 
waiver, no. In fact, I believe the orders the agents gave were strange 
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instructions to a free citizen regarding his own property. They 
smack of the cell house. A drumhead injunction that a man must not 
touch his own property has no place in Federal Trade Commission 
investigations. 

The fact that the agents gave no receipt for the large mass of docu- 
ments they removed to W ashington i is used by the prosecution to sup- 
port its contention that the defendant voluntarily relinquished his 

constitutional rights. The prosecution contends the failure of the 
defendant to demand a receipt is also evidence of his good will and 
cooperative attitude. 

To use a farm phrase, this does not scour with me. 

After 4 days of harassment, the defendant was undoubtedly so re- 
lieved to see the agents leave that they probably could have also moved 
out the furniture. Certainly they could have done it with as much 
legality as the removal of his private papers. 

The procedure for the compulsory production of documentary evi- 
dence “before the Commission” through subpena duces tecum is well 
established and has constitutional sanction. The purpose of a sub- 
pena is to take the decision as to what may or may not be done out of 
the hands of the officer who executes the subpena, and to place it in the 
more responsible, trustworthy, and sober judgment of a judicial offi- 
cial. There was no subpena duces tecum issued in this matter. 

But with or without a warrant, specified or unspecified, there is certain_ 
property which may not be searched for and seized at all. It was early laid down 
in the Boyd case that only that class of property to which the Government is 
otherwise entitled or to which its possessor is not entitled, as stolen goods, 
counterfeit money, implements used to commit a crime, ete., is seizable under 
a search warrant, whereas a person’s private books and papers cannot be so 
taken, in order merely to get information from them to be used in evidence 
against him. [Italics supplied.]? 

Nowhere in the entire Federal Trade Commission Act is there one 
word giving the Commission the right to search a man’s premises. 
On this point the contention of respondent is well-founded. 

Going now to another point urged by respondent, in my opinion 
the respondent’s contention that the complaint itself was wrongfully 
issued and should be dismissed, is without merit. When the Commis- 
sion issues a complaint, it is acting in a capacity similar to a prosecut- 
ing officer who files a charge on information and belief. The 
responsibility for this administrative act rests solely on the Com- 
missioners and no one may successfully challenge their judgment, 
for to do so would stifle before birth processes aimed at the correction 
of law violations. 

But when the actual trial of the issues is commenced, then the 
respondents are no longer subject to ex parte procedures. Like any 
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other defendant brought before a commission or court, they stand on 
equal footing with the prosecuting officer, protected by the same rules 
of evidence and subject to the same course of orderly procedure. 

Then it is that the trial agency must preserve all the rules and 
functions of a fair and impartial arbiter of justice. One duty is to 
accept all competent and reject all incompetent evidence. 

For an agency that operates in a dual capacity, ordering the filing 
of a complaint and then sitting as a magistrate on the trial of such a 
complaint, it is imperative that the issues be determined in full accord 
with all the respondents’ constitutional privileges. 

Here the respondents charge that the evidence adduced against 
them was obtained in violation of their constitutional rights. 

Such a charge would be serious enough if presented before a court 
which had no control over those who assembled the evidence. Here 
the preliminary assembly of such evidence devolves upon the same 
agency which later must sit in public judgment on the case. It seems 
to me we are therefore doubly constrained to apply most strictly the 
rules. of judicial conduct. In considering the validity of such evi- 
dence, the attorney for the Commission who presents the challenged 
evidence stands in no more favored position than does the respondents’ 
attorney who seeks to strike such evidence. The criteria. applies 
equally. . : 

An officer gaining access and possession of private files must hav. 
authority in law for the intrusion. Any other rules would violate the 
fourth amendment to the Constitution which guarantees the right of 
citizens to be secure in their persons and papers against unreasonable 
search. 

Respondents New Standard and Julius B. Lewis filed motions 
before the trial examiner and these being denied by the trial examiner, 
they now renew the same before the Commission. 

1. Respondent Lewis moves that all the alleged evidence and in- 
formation introduced in this proceeding against respondent be sup- 
pressed and that all documentary evidence introduced in this pro- 
ceeding be returned to him. 

This is a large order. Granting the validity of respondent Lewis’ 
claim that officers of the Federal Trade Commission violated his con- 
stitutional guarantees of freedom from unlawful search, it would only 
apply to those documents illegally obtained from him and such evi- 
dence as was founded on such illegal search and seizure. 

I find that all papers and documents searched and seized by the 
officers and agents of the Government from the premises of respondent 
Lewis on February 19 to 24 were taken in violation of the fourth 
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amendment of the Constitution, and said documentary evidence should 
be returned to respondents, and such evidence as was based on said 
-seized documents be stricken from the record. 

2. The second motion covers the same ground as the first but applies 
to the corporate respondent New Standard and, in my opinion, an 
order consistent with the above should issue. 

3. As to respondent Lewis’ motion to dismiss, it cannot be deter- 
mined at this time whether there is sufficient proper lawful evidence 
‘to warrant, the issuance of a cease-and-desist order. If my view were 
to prevail upon reopening of the case, it would be the province of 
the Trial Examiner to weigh all relevant and material evidence prop- 
erly adduced and make his recommended decision. Prior to his find- 
ing, any motion such as proposed by respondent here is untimely and 
should be denied, with leave to renew the same in accordance with 
‘the Commission’s rules. 

4. It seems to me the order of the Commission should be to reopen 
the trial before the trial examiner for the purpose of ruling on the 
admissibility of evidence in accord with this opinion, and for the 
taking of such testimony as the attorneys in support of the complaint 
may wish to offer, as well as to afford respondents the opportunity of 
meeting the charges set forth in the complaint. 

Counsel in support of the complaint has considered the striking of 
‘such evidence as inimical to the full and proper presentation of his 
case, and he has applied to the Commission for leave to reopen the 
proceedings for the taking of further testimony. 

I would be in favor of granting this motion. But if such were 
done, counsel in support of the complaint would then have to rely for 
the presentation of his case on evidence untainted by unlawful seizure. 

As for those portions of the several orders approved by the majority 
of the Commission, and which the Commission has entered herein 
in conflict with these views, I must dissent. 


In THE MatTrer oF 
STANDARD BRANDS IN CORPORATED 


REPORT OF THE FEDERAL TRADE COMMISSION UPON ITS INVESTIGATION OF 
ALLEGED VIOLATIONS OF ITS ORDER TO CEASE AND DESIST 


Docket No. 2986. January 10, 1950 
THe PROCEEDINGS 


On December 30, 1946, the Commission directed that an investigation 
‘be conducted for the purpose of determining (1) whether respondents, 
Standard Brands Incorporated and Standard Brands of California, 
had violated an order to cease and desist issued against them on June 
15, 1939, and (2) whether said respondents were selling or contracting 
to sell bakers’ yeast at prices which were unreasonably low for the 
purpose of destroying or eliminating a competitor. A trial examiner 
of the Commission was duly designated to preside at hearings to be 
conducted for such purposes. Said trial examiner was empowered 
with all the functions and duties of a trial examiner as provided by 
the Commission’s Rules of Practice in the same manner as though the 
hearings were to be conducted pursuant to formal complaint. Acting 
upon respondents’ motion of January 6, 1947, the Commission, on 
January 17, 1947, ordered that further action be deferred as to item 
(2) above, and thereafter, by order duly entered herein, rescinded its 
order of December 30, 1946, as to said item so that it is not herein 
considered. 

Pursuant to, and in accordance with, the foregoing, hearings were 
held at which evidence was adduced and received before said trial 
examiner in various cities during eight months of 1947, and the re- 
ception of evidence was terminated on January 6, 1948. On January 
9, 1948, the Commission directed the trial examiner to report to it his 
findings as to whether or not the evidence adduced was sufficient to 
justify a petition to the United States Circuit Court of Appeals to 
affirm and enforce the order to cease and desist herein. Subsequently, 
counsel supporting the contentions that the order to cease and desist 
had been violated and counsel for the respondents each filed proposed 
findings and conclusions, and the trial examiner thereafter submitted 
his report as directed, to which exceptions were filed by opposing 
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counsel, each of whom also filed briefs and presented oral argument: 
before the Commission in support of their contentions. 

The Commission has duly considered the evidence adduced during 
the investigation herein, the report of the trial examiner and each of 
the exceptions thereto, briefs and oral argument of opposing counsel,. 
and the record herein, and being now fully advised in the premises,. 
makes this its report upon the investigation of the alleged violations. 
of the order to cease and desist. 


Tur ORDER 


The order to cease and desist, issued June 15, 1939, prohibits re- 
spondents from discriminating in price between different purchasers. 
of bakers’ yeast of like grade and quality sold in interstate commerce 
or in the District of Columbia, 

(1) By selling said bakers’ yeast at different prices based upon the 
total quantity or volume purchased or required monthly by the re- 
spective purchasers, as set forth in Schedule A of Paragraph Ten of 
said findings of fact; 

(2) By selling said bakers’ yeast at different prices based upon the 
total quantity or volume purchased (whether from the respondents 
cr from any other source) over a period of time by the respective: 
purchasers, where the effect of such discrimination may be substan- 
tially to lessen competition or tend to create a monopoly in any line 
of commerce in which respondents or any of their customers are en- 

_gaged, or to injure, destroy or prevent competition with respondents. 

or any of their customers, except where said differentials in price, 
based upon the quantities or volume purchased from the respondents 
during such period of time by said respective purchasers, make only 
due allowance for differences in the cost of manufacture, sale or de- 
livery resulting from the differing methods or quantities in which 
such bakers’ yeast is to such purchasers sold or delivered during the 
period of time for which such differentials are allowed; 

(3) By, means of price differences .resulting from selling said 
bakers’ yeast to a single purchaser at prices based upon the total quan- 
tity or volume purchased (whether from the respondents or from any 
other source) during a period of time by such purchaser, irrespective 
of the quantities or volume delivered by the respondents to the sepa- 
rate plants, factories, bakeries, or warehouses of such purchaser, 
where the effect of such discrimination may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce in 
which respondents or any of their customers are engaged, or to inj ure, 
destroy or prevent competition with respondents or any of their cus- 
tomers, except where said differentials in price make only due allow- 
ance for differences in the cost of manufacture, sale or delivery result- 
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ing from the differing methods or quantities in which said bakers’ 
yeast is to such paicthincens sold or delivered ; 

(4) By selling said bakers’ yeast to certain of such purthdders at 
so-called “off-scale” prices as described in paragraph 12 of said find- 
ings of fact, even though the differentials in price of any given price 
scale make only due allowance for differences in the cost of manufac- 
ture, sale or delivery resulting from the differing methods or quanti- 
ties in which said bakers’ yeast is to such purchasers sold or delivered 
during the period of time for which such differentials in price are 
allowed. 

Report on tHe Facrs 


Paracrarn 1. Respondent Standard Brands of California was dis- 
solved on December 31, 1942, and its business has subsequently been 
carried on by Standard Brands, Inc.,.so that for the purposes of this 
proceeding only the pricing practices-of the latter are considered. 
Paragraph 1 of the order is not involved in this proceeding, since re- 
spondent discontinued the use of the price schedule identified therein 
on May 1, 1940. 

Par. 2. On May 1, 1940, respondent filed a report of the manner and 
form in which it stated it was complying with the order of June 15, 
1939, which, among other things, contained four price scales which 
respondent adopted.and made effective for pound yeast on the same 
date in the several areas in which it was selling said product. The 
scale for the eastern and central portions of the United States (scale 
A) was as follows: 


Price per 
Bracket No. . Monthly purchases in pounds pound 
(cents) 


The three additional scales (B, C, and D) adopted for sales in other 
“areas, were identical with scale A eae that they established per 
pound prices which were higher by 1, 2, and 3 cents, respectively. 
On August 1, 1944, respondent made sos adjustments in the areas 
in which the aforesaid price scales were effective. A portion of the 
area formerly covered by scale B was included in the territory cov- 
ered by scale A. All the area formerly covered by scale C was in- 
cluded in the territory covered by scale B, while the area covered by 
scale D remained unchanged. The use of scale C was discontinued. 
Thus, a price reduction of 1 cent per pound was effected in all that 
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area included in the territory covered by another scale in which the 
prices had been lower by this amount. 

Par. 3. (a) On January 2, 1945, respondent adopted and put into 
effect revised price scales sett it lowered its prices. for pound 
yeast in all areas. The new scale A, effective throughout the United 
States except for certain Rocky Meme southeastern, and south- 
western territories, was as follows: 


Price per 
Bracket No. Monthly purchases in pounds pound 
(cents) 

(AOE Ee SS Se er Sane ee 20 

BO=GO N25 352525 ots ee ere eee 18 

100-449___ 15 

450-999_____ 13 

1,000-1,899_- 12 

TEGOO22 40GEC OWE Desa Ss A er ee 1144 
2 OUONOG-UP ES aac eee ween ae eae il 


Two additional scales (B and D) adopted for sales in other areas 
of the United States and Alaska, respectively, were’ identical with 
scale A except that they established per pound prices which were 
higher by 1 and 3 cents, respectively. These three price scales re- 
mained in effect until March 24, 1947. 

(6) For comparative purposes, réspondent’s scale of prices in each 
bracket in effect in zone A before and after January 2, 1945, is set out 
in the following table: . 


Pounds per month Old price | New price: eee 

$0. 21 $0. 20 $0. OL 
2k .18 03 
18 ~15 03 
16 215 ol 
15 13 02 
14 13 01 

13% «12 01% 
13 .12 OL 
12% .114% 01 
12 ikl Ol 


(c) The secretary and general counsel of respondent addressed a 
letter to the Commission on December 22, 1944, in which he explained 
that the price scales of January 2, 1945, were being adopted— 


Because of the expanded total volume in our business, this corporation has 
been able to effect certain operating economies, and is now in a position to pass 
certain resulting savings on to its customers by a reduction of at least 1 cent 
per pound for baker’s yeast in every case, and by a greater reduction in certain 
instances. We have been able to consolidate some of the price brackets, and 
have added a new bracket of from 1. to: 49 pounds, reducing the total number 
of brackets from nine to seven. 

In addition to being able to effect gener al price decreases, as, mentioned above, 
we have been able to include the areas in Michigan which were formerly sold at 
prices specified in ane II in the prices char rged in areas embraced in exhibit I. 
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We have also been able to change the prices charged in Key West, Fla.,. 
from those specified in exhibit IV, by reducing them to prices specified in 
exhibit i 7* “*" * 

Par. 4. (a) From 1941 to 1945, inclusive, respondent was engaged 
in competition with ten firms also engaged in the manufacture and 
sale of bakers’ yeast. A list of these, together with a description of 


the area in which each sold, is as follows: 


Company 
Anheuser-Busch, St. Louis, Mo_-___-__ 


National Grain Yeast Corp. (now Na- 
tional Yeast Corp.), Belleville, N. J. 


Red Star Yeast Co., Milwaukee, Wis___ 


Federal Yeast Corp., Baltimore, Md___ 


Peerless Yeast Co., San Francisco, 
Calif. 


(Yeast Division of Acme Brewing Co.). 


Consumers Yeast Co., San Francisco, 
Calif. 


Capital Yeast Co., 
Mass. 


West Brookfield, 


Atlantic Yeast Co., New York City_--__ 


Calumet Yeast & Grain Products Co., 
Chicago, Ill. 


A. M. Richter Sons Co., Manitowoc, 
Wis. 


Sales area 
Hast of the Rocky Mountains. 


From Richmond, Va., north to Maine: 
and west to Omaha, Nebr. 


Central United States, west to Salt Lake 
City, Utah, south to Texas and New 
Orleans and east to Philadelphia not. 
including Southeastern and New Eng- 
land States. 


Eastern seaboard from Massachusetts 
south to Washington, D. C., including: 
Pennsylvania:and Ohio. 


West coast and Arizona, Nevada, Utah, 
and Idaho. 


Washington, Oregon, and California. 


New Hampshire, 


Massachusetts, andi 
Connecticut. x 


New York metropolitan area. 


Chicago, Ill., and Gary and South Bend, 
Ind. 


Green Bay, Wis., to Chicago, Ill., and 
west to Minneapolis and St. Paul, 
Minn. 


These companies are hereinafter sometimes referred to respectively 


as follows: 


Anheuser-Busch or AB; 
National Grain or NG; 
Red Star or RS; 
Federal or Fed; 
Peerless or Pris; 


Consumers or Cons; 
Japital or Cap; 
Atlantic or Atl; 
Calumet or Cal; 
Richter or Ric; 


and respondent as Standard Brands or SB. 


(6) The annual sales of pound or bakers’ yeast by respondent and 
these competitors for the years 1941 through 1945 and the percentage 
of the total sales made by each were as follows: 
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(c) Except for sales made by Calumet, Atlantic, and Capital, the 
following table provides a comparison of prices existing between re- 
spondent and its competitors on pound or bakers’ yeast in zone A for 
the period from May 1, 1940, to the end of 1944: 


Monthly purchases in pounds SB AB NG RS Fed Ric 

$0. 20 $0. 18 $0. 20 $0. 20 $0. 18 

18 16 18 18 ls 

18 16 .18 16 16 

16 15 -16 15 15 

15 14 15 14 14 

15 14 o 15 14 14 

14 13 14 13 13 

14 13 14 13 13 

14 13 - 135 13 13 

135 125 13 125 125 

13 125 .13 125 125 

13 12 ~ 125 12 12 

125 12 . 125 12 12 

125 12 12 12 12 

12 115 .12 115 115 
3500 d .12 .115 1.115 115 115 
Sed WOO eee ree ee eee 4 5 Ha nag 1.115 «115 og | 
4,000; sind OCT =e ae 5 ee ce -12 12 moh seo cube 1) 


1 Effective Apr. 6, 1944. 


(d) The following table supplies a similar comparison with Pacific 
coast competitors from May 1, 1940, to August 1, 1944: 


Monthly purchases Plepderd Consumers| Peerless 
LER CES SESS. eS ee ae ee ee eee $0. 22 $0. 22 $0. 22 
TOU=249" pounds! * £67222 fa eet reli) eee ee eee 319 19 19 
DEV COT Ra SMe See OS See eee eer ee eee ee maly/ Sly maby 
BOO G08 DOUMR Se terse te ace eae eee. eee ATS ee eee 16 16 .16 
Nae oO 0 ts ee ee ee ee SS ee 15 15 15 
1,000-1,399 pounds----_--- 145 - 145 145 
1,400-1,899 pounds_-_ 14 14 14 
1,900-2;499 poumds_ 482) 22'S ee 135 #135 135 
2,500 pounds and over-- 13 13 13 


On August 1, 1944, the foregoing prices were changed as follows: 


Monthly purchases Btapard Consumers| Peerless 
OUR CLO Ci. Mae ee a ree Se ee oa en ee ee eee $0. 21 $0. 21 $0. 21 
TUS) cero a te ee ee eae len eee PS ee AS Se te ae 18 18 18 
EE TAOT eA Cee oe Oe, Se Ce ae ae Re et Se Ol, “aan ae meme aes .16 16 .16 
4EG=0 99 OOUHIGS te ae ae re ae nee ae see eat setae os emeM 15 16 «15 
2002009 Otis. | Set Ee ee ee Ah cy .14 .14 .14 
F000-1-809 POUM AS secant an asco ss ase as soc ene oae sea a atone canes ton ce . 135 . 135 - 185 
1400-5 899 OU OS. on SN eI rere eS 13 13 «13 
1900-27400" potinds 2. 5. s fei Sass se lee ees 125 . 125 125 
27600-9000 molinds: ©... sf. 523 ewe 12 12 12 
3;000 pounds and" over 22e2 82 oo SS ace . 12 712 115 


During the period from May 1, 1940, to the end of 1944, Consumers, 
in two or three instances, made sales at 11 cents per pound for quan- 
tities in excess of 2,500 pounds per month. On April 6, 1944, Red 
Star Yeast Company reduced its prices by one-half cent per pound 
on quantities of 3,000 pounds to 4,000 pounds and one cent per pound 
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on quantities of 4,000 pounds and up. There were no other changes 
in price schedules during the year by respondent or any of its com- 
petitors in the territory covered by scale A. It was not until the 
respondent, on January 2, 1945, issued its new price list, hereinbefore 
mentioned, in which it reduced the price in all of its brackets, that 
competitors, such as Anheuser-Busch, National Grain, and Federal, 
reduced their prices, and then Red Star again reduced its price to 
meet the further reduction by respondent and the other competitors. 

Par. 5. (a) At the time respondent adopted its price scales of 
January 2, 1945, its officials had knowledge of its relative position in 
the industry, as well as the relative position of each of its major com- 
petitors. They had knowledge of the prices at which most competi- 
tors were selling bakers’ yeast. A number of said officials testified 
that price was the dominant factor in the sale of yeast, that the afore- 
said price scales were adopted and made effective because respondent 
had suffered major losses in its business and was threatened with ad- 
ditional losses because of the lower price of competitors, and that the 
adoption of said price scales was necessary in order for it to maintain 
its position in the industry. 

(6) The evidence of record clearly discloses that during the years 
1941 through 1944, inclusive, respondent consistently sold bakers’ 
yeast at prices higher than those in effect with most of its competitors 
and that during said period its volume of sales in bakers’ yeast was 
slightly in excess of 57 percent of the total sales of said product 
throughout the United States. In fact, its volume of sales in 1944 
exceeded its sales made in any of the three previous years by more 
than 214 million pounds, and in the same year it slightly increased 
its percentage of sales in relation to the total sales of all competitors. 
It is equally clear that the general reduction in prices and those price 
reductions and differentials effected through the revision of total 
monthly purchase requirements adopted by the price scale of January 
2, 1945, were not made for the purpose of meeting equally low prices 
of competitors. A comparison of respondent’s prices thereby made 
effective in zone A with those of competitors in the same area discloses 
that in at least 48 instances respondent reduced its prices one-half 
to 3 cents per pound below those of competitors, while in many other 
instances its prices, which had previously been higher, were brought 
to the same level. Respondent conducted no cost study, either before 
the adoption of said price scales or during the period in which they 
were effective, to determine if the differentials in price based on dif- 
ferent volume purchase requirements therein set out made only due 
allowance for differences in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in which its bakers’ 


yeast was sold or delivered to purchasers during the period in which 
said differentials were allowed. 
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(c) Asa result of respondent’s change in prices on January 2, 1945, 
three of its competitors, namely, Anheuser-Busch, Consumers, and 
Peerless, were obliged to lower their bakers’ yeast prices in every 
bracket, while all remaining competitors found it necessary to reduce 
their prices in some brackets. Some competitors showed an operating 
loss, while others sustained material reductions in profit. Practically 
all competitors were compelled to curtail their operations by reducing 
the number of their delivery routes, by reducing the number of custom- 
ers served or otherwise, and one competitor discontinued its bakers’ 
yeast business as an indirect result of respondent’s adoption of said 
price scales. 

(d) From the foregoing, the Commission finds that from January 
2, 1945, to March 24, 1947, respondent, in the offering for sale, ‘sale 
and distribution of bakers’ yeast of like grade and quality in inter- 
state commerce, discriminated in price between different purchasers 
by selling said yeast at different prices based upon the total quantity 
or volume purchased monthly by the respective purchasers; that the 
effect of said discriminations in price was, and has been, to substan- 
tially lessen competition in the line of commerce in which respondent 
has been, and is engaged, and to injure, destroy, or prevent competi- 
tion with respondent; that said price discriminations were not made 
in good faith to meet equally low prices of competitors; and that 
respondent made no cost study to determine if said differentials in 
price made only due allowance for differences in the cost of manu- 
facture, sale, or delivery resulting from the differing methods or 
quantities in which said bakers’ yeast was sold or delivered. 

Par. 6. During approximately 7 months of 1945 respondent sold 
bakers’ yeast to Pucillio Brothers, Inc., Boston, Mass., and delivered a 
portion thereof to this firm and the balance to the nearby Lagrassa 
Bakery. The total amount delivered to both each month was billed 
to Pucillio at the scale price which prevailed on the combined amount, 
thus resulting in a lower price to Pucillio than if it had taken delivery 
enly in amounts sufficient to meet its requirements. The record shows 
that this arrangement was made by a local representative of respond- 
ent and was terminated by a higher official when brought to his at- 
tention. Having found that sales at the regular scale of prices pre- 
vailing during this period resulted in unjustified price discrimina- 
tions, the Commission finds that the sale of bakers’ yeast as described 
in this paragraph resulted in greater discriminations than those pre- 
viously set forth and that the effects of such discriminations are sub- 
stantially as stated in paragraph 5 above. 

Par. 7. (a) The record contains details of the accounts of 242 cus- 
tomers of respondent which were introduced as evidence tending to 
show violations of paragraph 4 of the order to cease and desist. It 
appears that in 15 of these sales were made in accordance with the 
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scale prices, while in 226 sales were made at prices which were below 
those established by respondent’s scale of prices in existence between 
January 2, 1945, and March 1946 for the volume of monthly pur- 
chases by respective customers involved. Sales made below scale 
prices fall in two categories: (1) Those where the customer purchased 
2 portion of his monthly requirements from respondent and a portion 
from competitors and the price granted him by respondent was based 
upon the customer’s total purchases in accordance with the respond- 
ent’s established scale of prices just as though the customer’s entire 
monthly purchases had been made from respondent, and (2) those in 
which the customer purchased his total monthly requirements from 
respondent but was granted a price below that required by respond- 
ent’s established price for his particular monthly volume of purchases. 
The majority of sales made by respondent at prices below its estab- 
lished scale of prices falls in the first category. 

(6) Most of the 226 accounts to which sales were made at prices 
below those established by respondent’s scale of prices involved trans- 
actions with small and medium-sized bakers in which sales were made 
by respondent’s sales representatives in accordance with its instruc- 
tions. It was this class of customer which was given the greatest 
advantage by respondent’s price scales of January 2, 1945, and which 
had previously been purchasing bakers’ yeast from respondent at 
prices in excess of those paid competitors. Respondent’s sales repre- 
sentatives were in effect instructed to exercise their best efforts to sell 
at scale prices when possible and to deviate therefrom only where, 
and to the extent, they found it necessary to do so in order to protect 
respondent’s business or get new business and to permit such price 
deviation only to the extent of meeting the low price of a competitor. 
The evidence of record discloses that these instructions were sub- 
stantially carried out. 

However, said instructions were initially deficient in two respects 
and therefore ineffective in preventing sales at prices which deviate 
from respondent’s scale prices only to the extent of meeting equally 
low prices of competitors. Respondent failed to advise said repre- 
sentatives as to what low price of a competitor was to be met or to 
define said low price and permitted them to consider the entire monthly 
requirements of a customer to be used as a basis for determining the 
price to be quoted and used in meeting the undefined low price of a 
competitor regardless of the monthly quantity actually purchased 
from respondent. The record discloses numerous instances in which 
respondent quoted and sold bakers’ yeast not only at prices below its 
established scale prices but below the prices of competitors, particu- 
larly when the monthly volume purchased by the customer is taken 
into consideration and used as a basis for determining price. In such 
instances the low price of a competitor was for a monthly quantity of 
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yeast far in excess of that sold said customer by the respondent. In 
othér instances, where respondent was already supplying the total 
monthly requirements of a customer it reduced prices below its scale 
for such requirements. In these instances its representatives were 
advised by the buyer of unconfirmed price quotations of competitors, 
and in others neither respondent nor its representatives had any 
knowledge of the competitive price quotations or even the name of 
the alleged potential competitor. 

(c) For more than 9 years prior to January 2, 1945, respondent 
consistently sold bakers’ yeast at prices higher than those of most of 
its competitors and yet retained more than 57 percent of the total 
volume of said yeast sold throughout the United States. A com- 
petitive situation or condition was thus established under which most 
competitors of respondent could normally expect to sell and did sell 
bakers’ yeast at prices slightly below those of respondent. Also, 
buyers normally expected to purchase, and did purchase, said product 
from respondent at prices slightly in excess of those paid most of its 
competitors. Under these conditions it was unnecessary for respond- 
ent to meet or match exactly a lower price of a competitor in order 
to retain business or to get new business. By adoption of its price 
scales of January 2, 1945, respondent overturned the conditions of 9 
years’ standing and initiated discriminatory prices in many instances 
lower than the prices of its competitors and thereby forced them to 
lower their prices to an extent which threatened their ability to survive. 
By thereafter selling below the prices thus established, in some in-- 
stances, respondent in fact put into effect still larger price differentials 
resulting in still broader discriminations than those found to exist 
under said price scale. In view of the foregoing the Commission is 
of the opinion that the respondent did not in good faith meet the 
equally low prices of competitors after January 1945 but abandoned 
its former policy of making higher prices than its competitors for 
one of underselling them on a discriminatory basis. 


ConcLUSION 


From the foregoing, the Commission concludes that in the sale of 
bakers’ yeast in interstate commerce between January 2, 1945, and 
March 24, 1947, respondent has violated paragraphs (2), (3), and 
(4) of the order to cease and desist issued June 15, 1939. 

Commissioner Mason not concurring. 


TRADE PRACTICE CONFERENCE SUMMARY 


During the period covered by this volume, namely, from July 1, 
1949, to June 30, 1950, trade practice rules were promulgated for nine 
industries, and revised for a tenth, under the Commission’s trade prac- 
tice conference procedure, which was established by the Commission 
to protect the public from the harmful effects of such unfair prac- 
tices as false, misleading advertising and other forms of distribution, 
and is designed to bring about law observance on an industry-wide 
basis through the cooperative establishment and maintenance of rules 
designed to prevent unfair trade practices. 

As pointed out by the Commission in its 1950 Annual Report, the 
procedure is utilized by the Commission, along with its voluntary in- 
dividual stipulation-agreements or procedures to encourage wide- 
spread observance of the law by enlisting the cooperation of members 
of industries and informing them more fully of the requirements 
of the law, so that wherever consistently possible the Commission may 
avoid the need for adversary proceedings against persons who through 
misunderstanding or carelessness, may violate the law unintentionally, 
and the objective is to utilize the best thought and voluntary coopera- 
tion of all concerned in establishing rules reflecting the requirements 
of law and a high standard of ethics. 

Such industries, and rules applicable thereto, as thus promulgated, 
include: 

The Venetian blind industry, the members of which are engaged in 
the manufacture, assembly, sale, or distribution of venetian blinds or 
parts or accessories for them, with aggregate annual retail sales of 
blinds approximating $200,000,000, and in which the rules include a 
definition of what may properly be termed a venetian blind, prohibit 
misuse of the term, and of such significant terms as “custom built,” 
“made to order,” and “removable slats” in describing such blinds, and 
proscribe various deceptive pricing schemes and unfair methods. 

The Peat industry, in which business of the industry is the market- 
ing of peat products represented as suitable for any agricultural or 
horticultural soil conditioning or soil improvement purpose, for use 
as poultry or stable litter, or for similar uses, and in which the rules 
ban various unfair methods and deceptive practices and afford in- 


1 Copies of the full trade practice conference rules, as promulgated for the different 
industries, and other specific information with respect ‘to the Commission’s Trade Practice 
Conference work, which is described in the Commission’s Annual Report, may be had on 
application to the Commission. 
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dustry members guidance as to the proper use of terms such as “peat 
moss” and “moss peat.” 

The Fountain pen and mechanical pencil industry, the members of 
which are engaged in manufacturing and marketing fountain pens, 
ball point pens, dip pens, mechanical pencils, and parts of such prod- 
ucts, with annual sales, at retail, aggregating $250,000,000 and in 
which rules are directed to the elimination and prevention of various 
types of unfair trade practices offer a yardstick to industry members 
in curbing misleading advertising and cover specifically the false use 
of the terms “Iridium tipped” and “Osmiridium tipped,” and also 
deal with deceptive practices with respect to gold content. 

The Wholesale optical industry, the members of which sell cor- 
rective eye glasses or lenses, with or without processing, and eye 
glasses, frames, mountings, parts or accessories, the total volume of 
business of which is about $147,000,000 and in which the rules promul- 
gated, upon application from the industry, are concerned with clarify- 
ing the interpretations of section 2 of the Clayton Act, as amended, 
and cover also certain unfair methods and practices such as misrepre- 
‘sentation, misuse of the terms “close-outs” and “discontinued lines,” 
transactions below cost, commercial bribery and inducing breach of 
-contracts ; 

The Mail-order insurance industry, in which the rules are designed 
primarily to eliminate and prevent deceptive sales-promotional prac- 
‘tices and advertising, in interstate commerce, and include such sub- 
jects as misuse of such terms as “full coverage” and “hospitaliza- 
tion”; deceptive concealment of exceptions contained in the policy; 
misuse of the word “all” as applied to benefits; confusing use of dupli- 
cate names for the same disease; time limitations not fully disclosed; 
deceptive testimonials; and misrepresentations that policies are espe- 
cially advantageous to a special group ; 

The Shoe finders industry, including wholesalers of leather and 
rubber shoe repair materials and other products used in the repair, 
servicing, and preservation of shoes and similar footwear, with sales 
amounting, in 1948, to about $100,000,000, and in which the rules are 

-designed to correct such unfair practices as illegal price discrimina- 
tion, misrepresentation of quality grading, defamation of competitors, 
commercial bribery, and coercing purchase of one product as a pre- 
‘requisite to the purchase of other products; 

The Candy manufacturing industry, involving all products of the 
industry, excluding solid or molded chocolate products (for which a 
-separate set of rules is under consideration) with total sales, at whole- 
-sale, in 1948, in excess of $900,000,000 and in which the rules are di- 
-yected at the correction of such specific abuses as misuse of the word 
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“free,” tie-in sales, false advertising, price discrimination, and the 
use of lottery schemes ; 

The Fine and wrapping paper distributing industry, held upon 
industry application, in which the members are engaged in selling at 
wholesale or distributing fine and wrapping paper products, includ- 
ing writing paper, envelopes and paper boards, and in which the group 
I rules are directed against the prohibition of various forms of decep- 
tion and unfair methods, and eight group IT rules are directed to 
fostering sound business methods and the promotion of fair compe- 
tition ; 

The Tie fabrics industry, held upon application of industry mem- 
bers, including converters who produce fabrics used in the manu- 
facture of men’s neckwear, and in which the rules proscribe various 
forms of misrepresentation as to fiber content, color fastness, foreign 
origin of fabric or design, and other unfair practices; 

The Umbrella industry, having to do with the manufacture, as- 
sembly, sale and distribution of various kinds and types of such prod- 
ucts and parasols, in which the rules as promulgated on March 9, 1940, 
were revised to include additional rules relating to misuse of the word 
“free,” selling below cost, combination or coercion to fix prices, sup- 
press competition, or restrain trade, fictitious or deceptive pricing, and 
guaranties and warranties, together with numerous other changes 
clarifying applicable requirements of laws administered by the Com- 
mission. 
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179, 215, 244, 263, 279, 296, 313, 337, 397, 671 
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Page 
Advertising falsely or misleadingly—Continued 
As to—Continued 

Qualities, properties or results of product—Continued 
-= HU RARIES Re thee) whos. vaptarlads 2 133 
Pinsecéicidal sae se Ae enn RF re OO RUBE FS 2 313, 671 
’ Medicinal, therapeutic, remedial and healthful____________ 162, 
255, 321, 346, 388, 447, 532, 558, 579, 643, 706, 735, 836, 853, 898, 

920, 936. 

Broyetions Orprotectivicted Seis Osis thle ea ahee ay 162, 643 
Wiaterproc iin ge ces 5S es eet a oe OT 152, 263, 279, 296 
Qantas Bese ee litte el ishnent doses 107, 367, 397 
Safety ofsproductusts eae ee 47, 64, 179, 313, 388, 936, 1077 
Sciertifie:or other relevant facts... -. 2282 a aL 90, 


162, 179, 255, 318, 321, 337, 346, 454, 532, 568, 579, 643, 671, 694, 
706, 735, 853, 920. 
Source or origin of product— 


Domestic product being imported___________-_2- 22. 755, 1152 

Maker Sarees pairaea rian) mertiiecayraraie ois teabe 2s 233, 910 

Rigces Usama ot Sort. SHI: aeeencds is Generar eis 133 

Horeignte ah oak Leteiautoisne ude bloeilee aie heh 39 

Speemlborlimited offers. coe sssccen ae LOO Ae Ba 253, 694 

Success, use or standing of product___--.-------------- 162, 253, 671 

Termsrand conditions» see ene, At ps alice 367, 532, 643, 817 

Destimonialely ss 7 tee us? pte Lota Au hehe se ie ie een Rae 706 

Mest shite Se ee eI S oa Sa Fh eee ELE ee 568 

Undertakings Hntgeneral Soci sre he Seek Mee sais 454 

Unique nature of product__._____.-------- 263, 279, 296, 313, 643, 671 

Maluetoiiprodwet? .yte test? Say ot Boat ety hres, 367 

Advertising: innuendoes and suggestions as considered in appraising_____ 920 
Advertising services, discrimirating as to allowances for. (See Discrimi- 

natingaint prices) Semi tera e eS - ae ORE SODA SS 11389 

Agents’ earnings, misrepresenting. (See Advertising, ete.; Securing, etc.) _ 1 
Agents or representatives, securing falsely or misleadingly. (See Adver- 

tasingretese Securing ete: estes Ua eee eet LEE 367 


Agreements to fix prices. See Combining or conspiring. 
Aiding, assisting, and abetting unfair or unlawful act or practice: 


' 


Through— 
Supplyingslottery, devices ass Se ae eee  eee 1, 18, 808, 984 
Ailments and symptoms, misrepresenting as to. (See Advertising, etc.)_. 162, 
346, 579, 920 
Allowances, discriminating through. (See Discriminating in price.) ----- 1041, 
1061, 1064 
Anemia:dasiduesto: iron deficiency tate nes See | Lee SSS 920 
Antifreeze product: public understanding as to___--------------------- 49 
Antifreeze qualities of product, misrepresenting as to. (See Misbranding, 
etc.; Using misleading, etc.)U_o.-- 222212222 L-2+2-4+--------+------ 49 
“Applicators” or contractors, discriminating in connection with so-called. 
(See Discriminating in price)__..------------2--------------------- 379 
“Army and Navy’: as private trade name, contradicted and not qualified 
by additional words-2) 2220-5. 265-222 l 22 ol s-5--+---=---------- 542 


Arrangements and connections with others. See Advertising, etc.; Assum- 
ing or using, etc.; Misrepresenting business status. 
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Page 
Assuming or using misleading trade or corporate name: 
As to— 
Dealer being— 
Laboratory. 2.5.6 aot eon ee ame e Steele 
INaAmMUEAChUneTe =a 28 a ee eee a 25, 263 
Rietitiousscollectionvagencye(fs2e ease aes ea ae ee 643 
Government approval of product. <2+ 552.2222 Jas 2-2 = Se 542 
Governmentsconmectionia. 22450 5 seee= 22a e eee eee 542 
Individual or private business being— 
Gnistiutes 2 ete Se eS a Sana Le 2 Ree 321 
Researchal éundations.— == oe ene se 321, 558 
Schoolier ier 2 = oe eae aap bas go wieten — 454 
Naturevof. businesses... --- 2 Seseh dae ele opel be en Tt ee S 263 
iRersonnelsonjstaits sel soe ee Nee SIS. 540 ANT SRE SSL ee 454 
Plant ‘or equipments 222.2 225-2 se S58. SOR ee 8S 23s 454 
Source or origin of product— 
Mialkér: = oa Weaerel a Seed nsehete 9 bagerel too: 133 
Authorized distributor, misrepresenting business as. (See Advertising, 
etvc.; misrepresenting business status.)_-.-.:-..--.-.---.--s=65L_-_ 454, 967 
Automatic vending machines, discriminating in favor of operators of. 
(SecaDiscriminatine im price) = 9<- 5 eet Peace © 1041, 1061, 1064 
Bids: making uniform to Government units. (See Combining, etc.) ____- 1114 
Bonded, misrepresenting as to business being. (See Advertising, etc.; 
Misrepresenting business status, etc.) -.----.-----+----sieeeesile __ 454 
Branch offices, misrepresenting operation of. (See Advertising, etc.; Mis- 
representing business status; Misrepresenting directly, ete.)__________- 574 


Branch sales, discriminating in price as to. (See Discriminating in price). 1015 
Branch store system, discriminating in price through. (See Discriminating 
i) PLIGe) Gr Seether ys Pipe Bes Ge py eitoegene bite sank water spire 998. 
Branding product falsely. See Misbranding or mislabeling. 
Brands or labels, using false or misleading. See Misbranding or mis- 
labeling. 
Breach of competitors’ contracts with customers, inducing. (See Inducing 


breachstete:) ee Ses aa eee i et Se eee per 532 
British Royal Coat of Arms: right to use limited to British Government, 

ebCh. ses este S48 Jsteeier ce aides mabe esta berry yerh tear 755 
British Royal Warrant Holders Assn., misrepresenting gonnection with. 

(See Advertising, etc.; Misbranding, ate 2B Matin Eats cay apes eh over hres 755 
Brokerage payments oud acceptances, unlawful payment of. (See Dis- 

crimina ting ineprice): 2.2 oe eee 10, 116, 404, 437, 467, 1041, 1061, 1064 


Business status, advantages or connections, misrepresenting as to. See 
Advertising, etc.; Assuming, etc.; Misbranding, etc.; Misrepresenting 
business status, etc.; Misrepresenting directly, ete. 


Buyers, unlawful brokerage payments to. (See Discriminating in price_.. 404, 
437, 467 
Buying intermediary group, paying allowances to and through, unlawfully. 
(See: Discriminating incaprices) me ts. atts Glee. yee puta eaiin eco Perret 404 
Buying up manufacturers’ stocks. (See Combining, etc.; Cutting off 
competitors’ supplies, ete.; Dealing on exclusive, ete.)_-...___________ 482 
Calcium chloride antifreeze preparations for automobile radiators: as 
causing damage to engines= i s49: . see din Wier beetiasins eee 49 


Candy products: competition such that price differential may result in 
substantial diversion of business 861 
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Page 
Cease and desist order: 
Disagreeing with recommended decision_________________________- 898 
Proof of one or more violations sufficient basis for_________________ 861 
“Cello-Nu’’; charges of complaint not sustained as to— 
PS ROC MHinG ss Rese eo eh eee 296 
As sragemaiies 2h 56 od cata ae ae See CU ae cena. 279 
‘Cello-Plastic’’: 
As trade and product name, charges of complaint not sustained as to. 263 
Chain stores, discriminating in price in favor of. (See Discriminating in 
Prices) stele bey sl a ote w eearthiwe vee ual eth neh hoo cate 632, 998, 1015, 1087 
Chains, national: cost studies re discounts to_______________________-/. 998 
Chamois skins, French: public preference for..._...--________________- 39 
Charges of complaint: 

Dismaissedias Ho sl eee at oe eto denne eerierh waht pene hn Ect 755 
Advertisingvagencies: S22 ae «den od ee oe aie ha cet 162 
Alleged.effect, on teetheesiss penal ji ona teas at 162 
Oiice/buildingidepiction®: ss. tarecen cai PAG ye oped 152 
Pricewnisrepresentations.<cu..4. See ees Batt nasser 223 
i Webster's? misuse’ efiword.o 2. 9.22) seein yo ai 223 
Dismissed ine to abandonment of practice and lack of public 

interestmses 4.22. tO ieean yah or Namiaghr lye. 774 

Nob sustamed as soot: ees ele fae iy. wa ey eee ae Re 694, 706, 952 

Bisiness*being-eorporation:—__ == ei siees. = oe 542 

 CellosNniins Interion wie cr mottos ettolys of ok SLE « Jo 296 

““Cello-Plastic’’, as trade and product name_-____---------- 263 

Designing -of productseciam entedes oe Qos es 337 

<PermatPiastie/sAbixtenton’s eteure aan sec = eae 296 

MElasteOte’, products Wan waaeisL ete 296 

UR TASC? PALICS Shoe ee ee ee Lean ea gS 263, 279, 296 

Privemuisne presentations Ane See e eee ae 215 

Wiholesaleridiscerimination sss eeer sree re 2 2S 379 

No findings made as to, when stipulation included no facts re__-_ 671 
Chemical concern or engineers, dealer representing self falsely as. (See 

Advertising, etc.; Misrepresenting business status)_-__.--.---------- 263 

Cigarettes: 

Food and Drug Administration tests show great variation of nicotine 

CS oT Lb LT pa iy By Ae as sda Sol kan a Sh fe Sh RN eS hs 706 
Length as increasing rather than lessening nicotine and tarry sub- 

stancessenteringsnrouvhess sae Lao ese ee a Cee eee 735 

Nicotine content of tobaccos used in, as varying greatly___--------- 735 

No known process by which nicotine content may be reduced ---- --- 706 

Not practically possible for manufacturers to maintain consistency 

of nicotine, tar and resin’contentine Yi 2_ Sol bu yes e beset. - 735 

Respondents’ substantially same as competitors’, as stilted ees Se 706 

Cigarettes, smoking of: ’ 

Adverse action upon energy and endurance of athletes_------------ 706 

Advertising claiming beneficial or not injurious, as deceptive- ------- 706 

ASthroOdiinLibalt mss seen ee ee eer ee ee ee tS = See 706 

Cannot possible create energy 2+... -.i_----l-+.---------------- 706 

Has no uniform effect upon blood sugar level___._----------------- 706 

May afford temporary relaxation to addicts_____------------------ 706 

Not physiologically beneficial. _.-..-.--------------------------- 706 


Physiological effects upon digestion as harmful----.--------------- 706 
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Cigarettes, smoking of —Continued 
Physiological effects vary with individual__----------------------- 
When excessive, will not be soothing, comforting or restful_-_-------- 
Claiming indorsements and testimonials falsely or misleadingly: 
As to or from— 
Dentists, ,eenerally =2eeo- =. = eee 
Pood andimedicalsauthorities sa. —.__ -. =>. _ === 252 2- Sees 
Hospitalsinte tes Se eee tee Joes SEAS REESE SEL SEES 
Truihiohisienerssstatements Ss) =U leteea_2) wees eee ee eee 
Clayton Act, violations of. See Dealing on exclusive, etc.; Discriminating 
in price. 
Coercing and intimidating: 
Competitors— 
By threatening infringement suits not in good faith or justifiably_ 
Suppliers and sellers— 
To accept price-fixing, licensing program--------------------.- 
Collection agency, fictitious: operating. (See Advertising, ete.; Assuming, 
etc.; Misrepresenting business status.) _-.-.-----------+------------ 
Combining or conspiring: 
‘to 
Fix prices and hinder competition— 
Through— 
Agreeing upon— 
Prices;terms andidiscountse iY S224 -ella 22-2 
Trade-in allowances and prices____...._...---._- 
Cutting off supplies of competitors by— 
Buying entire output of manufacturers__________- 
Charging independent dealers consumer prices___- 
Dividinesterritor ye.) S= a  eere See ee 
Exchanging present and future price quotations 
Exchanging statistics seen sale a el IR 
Fixing, observing and enforcing dealer resale prices_ __-_ 
Rreightiratei bookss2e2 Saas Ss Bis Sh eee be 
Future sales contracts and delivery undertakings 
Meetings < Suck S- See Re Sa os Se escapes 
Policing deviations from pricing and selling practices___ 
Price clings < 2oee ee ee Ren 9a) Sia Tea 
Refusing to sell to nonmembers_-._...--...----2--2- 
Selling on identical delivered price basis__.._._-__-___ 
Standardizing product and specifications 
Uniform bidding to Government units 
Uniformscontracts 22 etesset 2 eit Soeaeape ey. 
Monopolize production, purchase and sale— 
Through— 
Buying up competitors’ supplies__._._.-..-.--2- 2. 
Disparaging competitors and their products 
Dividing: tertitoryicio. 2c Joh Bake eos late woicheeeh 
Exclusive contracts with suppliers____-..._.._._._._. 
Limiting distribution to member channels 
Localized price cutting: oo0hi oS Joes eee 
Specifications designed to exclude competitive products. 
Sell products deceptively 


Page 
706 
706 


162 
643 
361 
706 


193 


193 


643 
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Page 


‘Comparative data or merits of —_" misrepresenting as to. (See Ad- 
vertising, etc.; Disparaging, etc.; ; Misrepresenting directly, ete.) 2... 90, 
162, 253, 263, 279, 296, 568, 648, 706, 735, 853 

Competition in candy trade such that discrimination may result in sub- 


stantial diversion’ of business _ vo 20S oe De bared bs eee 861 
Competitive effect, absence of requisite, as involved in dismissal of price 

SS discos ation complaint, Sse Nee TSS et Ae Th PE ds 1069 
Competitive products, misrepresenting as to. (See Advertising, etc.; Dis- 

paraging, etc.; Misrepresenting directly, etc.)_....___._____ 147, 149, 162, 643 


‘Competitors hi their products, misrepresenting as to. (See Advertising, 
etc.; Disparaging, etc.; Misrepresenting directly, etc.)_. 90, 147, 149, 162, 482 
Compe urs: harassing. (See Enticing away employees, etc.; Inducing 
breach, etc.; Interfering with competitors, etc.)-__.-2..-.__-_--soaee. 532 
‘Complaint dismissed: (See Also Charges of complaint.) 
As to named respondent but not against same corporation as member 


Of-a Class 3 aaa toe ur i ee tleuttaiqg tl enh adine wen atra es 4th 404 

As to officers not exercising substantial degree of authority._...____ 437 

As to partner severing connection prior thereto__.._.._.-.---_---- 626 

For lack of evidence of violation of sec. 2 (d) Clayton Act_________- 404 
‘Complaint, motion for recall of, and consideration of matter involved on 

industry-wide: basis- 22s cam hes Seas Ot eee Seer Boe 1122 


‘Complaints, multiple charges and surplusage as involved in dismissal of 
price discrmination. 
Composition of product, misbranding under Wool Products Act. (See 
Advertising, etc.; Misbranding, etc.; Neglecting, etc.)_---__- 855, 952, 1073 
Composition of product, misrepresenting as to. (See Advertising, etc.; 
Disparaging, etc.; Misbranding, etc.; Misrepresenting directly, etc.; Us- 
ioMTsieading FelC.) Ss = een = J Sates Sew yt eet glee 133, 147, 149, 
255, 263, 279, 296, 337, 361, 367, 579, 706, 735, 767, 786, 794, 800, 920 
Concealing or obliterating law required and informative markings: 


Through— 
Removing and multilating stamps in violation of Wool Products 
Ti Oe a a a gg Sa = A 2 oe ae 5 800 
Condition of product, misrepresenting as to. (See Advertising, etc.)____- 107 
‘Connections, misrepresenting as to. (See Advertising, etc.; Misrepre- 
Senin eaueIness SbaUUS, CLO) ao == == aae a ene eee oe 967 


“Consignment contracts”’: 
Paying unlawful brokerage through use of purported. (See Dis- 


criminating ingprices ae nen Arles Lene esas SEES ahi eae sc 437, 467 
Use in paying unlawful brokerage as not changing real nature of 
transaction... eal anes om tne Sele sehabeosiosich aed 437, 467 
Consumer classification, discriminating, as alleged, through. (See Dis- 
ChiMinatinennyphice: lsu = sare eee ete bogota bes ee 1069 
Consumer prices, charging dealers. (See Combining, etc.; Cutting off 
competitors’ supplies.) . 22 2uisecus isos - ls si tas-e ease -s2-5e 482 
Contents of product, misrepresenting as to. (See Advertising, etc.; Mis- 
braridiine Zete:) ade av oNs2 te ad bosdecal ee Jos bueele; =~ Sens 223, 337 
Contractors or “applicators”, discriminating in connection with so-called. 
(See- Discriminating in price.) 2-22 s2225242+24--4- 22 b-2 2-2. 379 
Contracts, uniform: as incident to price-fixing undertaking. (See Com- 
bining ete) UaVL ... 62 - 22s eesesu ewes esses Ju- see buds ce ee 1114 
Contracts with or orders of customers, inducing breach or cancellation of. 5 
53 


(See Inducing breach, etc. ;)--------------------------------------- 
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Page 
Cooperation policy with other agencies, as concerned in dismissal of com- 
plaint involving jurisdiction also under Insecticide, Fungicide and 
RodenticideeN crasstee = sso eset oe eee es eee 1020, 1111, 1131 
Corporate name, use of word “formerly,” in connection with, disapproved, 
but.permitteduorlimited times. = 5s_ 52524 —-Seteet tee 321 
Corrective action, motion for, on industry-wide basis and recall of com- 
SCLC ND AY rene payegs nt hE Sas we eaetiie eA ND Spo ee ee ES he 1122 


Cosmetic or beautifying qualities of product. (See Advertising, ete. )_ 64, 321, 447 
Cosmetics and toilet preparations industry; proposed trade practice con- 
ference rules for, as concerned in denial of motion for corrective action 


ontindustry-widesbasiss ™ 2¢bosiiL sitoslessee ess SS eee 1122 
Cost studies: principle of “‘de minimis” as involved in, and unjustified price 
differences eke = ss de SOE Ee PCE ee a ee 998 
Coupon books, discriminating in price through. (See Discriminating in 
PPICeD Tes MEPESRECH CS SCL MAS ESL JUC_ ARS RA SE DOTA ALS 829 
Cumulative quantity rebates, discriminating in price through. (See Dis- 
criminating-in price!) Hal So eo. Le eS SO eee Tena 632 
Custom made, falsely claiming product as. (See Advertising, ete.; Mis- 
representing. busimess‘status, etc!) 282 2. ose We Buhle ese eee aS 1152 
Cutlery) Englisha:publicipreference foruncs Jyi6 — 22 JUS aL oe 755 
Cutting off competitors’ access to customers and market: 
Through— 
Exclusive dealing contraets with distributors_.__._.__._____._-__ 861 
Cutting off competitors’ supplies: 
Through— 
Buying up entire stocks of manufacturer-suppliers____________- 482 
Charging dealers consumer prices on supplier stocks_____..____- 482 
Refusing to.sell tomonmembersa— 2. Sli 2c Sos oe 482 
Dealer misrepresenting business as: 
Manufacturerttam era: hte es eae ee 25, 337, 574, 648, 1152 
WALaboratoby i SSeaaesie 32 SRST ee ee 244 


Dealing on exclusive and tying basis in violation of: 
Sec. 3, Clayton Act— 
Discounts and rebates conditioned on exclusive purchasing______ 123 
Exclusive contracts and practices 
Sec. 5, F. T. C. Act— 
Buying manufacturers’ output on excluding conditions_________ 482 
Deceptive offers. See Offering deceptive, etc. 
Delaying or withholding corrections, adjustments or returns: 


Through— 

Failing to acknowledge and act on complaints___.___-__________ 58 
Delivered price basis: selling on identical. (See Combining, etc.) ______- 1114 
Delivery undertakings and sales contracts, future: combining to fix prices 

and hinder competition through. (See Combining, etc.)__.___________ 1024 
Demand or business opportunities, misrepresenting as to. (See Adver- 

tising; ‘etc. ; Offering deceptive; 6te:) ce uso eee ae ie 454 
“De minimis”, principle of as involved in cost studies and unjustified 

price differences 1u_ulosoueene Lad eae ete ES a Re 998 
Dentists’ indorsement of product, misrepresenting as to. (See Adver- 

tising;:ete. > Claiming) ete) um tub ALOR Se re ls 162 


Deodorant qualities of product, misrepresenting as to. (See Adver- 
tising, été.) slsucei se. coseud sue ubeb auntie Goce Ae els 64 
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Page 
Department stores, discriminating as to. (See Discriminating in 
Brey sevice: Seen Peas come ties oy tient lo ye 1015 
Depiction of office building, using misleading: charges of complaint dis- 
PaaS LOC erent ead hed Pe the eel fy Bio tad eae neiae date 152 
Designations given purchasers, functional: as not controlling in discrimi- 
nation proceeding if competition established among them_.___________ 379 
Direct buyers; paying illegal brokerage to. (See Discriminating in price) -_ 10, 
116, 967 
Direct dealing saving, misrepresenting as to. (See Advertising, etc.; Mis- 
representing business status) ete) eta oe ee 1152 
Directions for use of depilatory, as affording reasonably safe basis______-_ 1077 
Discontinuance of practice: 
Charges dismissed on basis of, prior to isstance of complaint___-__-_-_- 774 
Issuance of order notwithstanding. —_.._ =... 222-4. 45. 116, 279, 706 
Discount offers, discriminating in price through. (See Discriminating in 
PEADEIGCN) Rat 0G Be A Ne a Be ete ao ea 1041, 1061, 1064 
Discriminating in price, in violation of sec. 2, Clayton Act— 
Allowances for services and facilities 2 (d) : 
eb ROSOe CCNSLOINETCS a ae ett aie ee ig cy eG 1139, 1170 
Savings, miscellaneous, as basis for_______._______-_- 1041, 1061, 1064 
As Cllle oe ChE mie Sine te, fe RL, oe eee as es eh YEO 9 Sea ee 1015 
Brokerage payments and acceptances 2 (c) 
‘~eAcwertasino allowancesi—= exe ee a FS ee 404 
Buyers;:eenenallyso<p Se 5 pt 10, 116, 967, 1041, 1061, 1064 
SiC ODSISAINOTIG yO MLL AC US i sa Bg 5 or Seca ne eae a 437, 467 
Contract service fees to buyers’ corporation________._______---- 404 
Group-buyine intermediari¢ss= 5.4.56 8s on 3 ety ie 404 
Charges and prices generally 2 (a)_._._-__=-_.-_--------- 75, 100, 998, 1041 
AU OW ARTCOS ee oa et gh ae niles yi Di Bh ot tS 1041, 1061, 1064 
Automatic vending machine operators_____-_-------- 1041, 1061, 1064 
Branch sGore.syetenn = «aki he bee ey 9 AE De 998, 1015 
(GREY SEOTCS 5 Jia Pet ot ee aE OF eh en a 634, 998, 1087 
WonsiMlernclasaill CAO es sa ed. eet hee ee 1069 
Contractors kp apoliGators, gie8. aaeioee Jeet ee So Se 379 
Cumulative annual quantity rebates. -.2.4- 92. 5-)_sogs2nede 632 
Depantmentstores tore oe bee See pe 1016 
ISCOUMtAOH Cha eee eae. Stes aS ee Be 1041, 1061, 1064 
Breet Gall ates 3: yates eter tein oy he eae 1041, 1061, 1064 
“House accounts”’, department stores and small chains-_-------- 1016 
‘ FODDEers nGIscOUmts. bO;ChaIMIstoress = ...8e) a eee ee on 632 
Wailsordershousese tess atin 2 ae. ee el See Se 998, 1015 
IPreniimnottensses eee eats Bk oe pee eel 1041, 1061, 1064 
IR e ees OP ees On) eee Ova ee eee See ae 1041, 1061, 1064 
TET Amv Wan Ge co ee ey eS Dhak Ss oR cee 1016 
Furnishing and contracting to furnish services or facilities 2 (e) 
(Cha niistOres =. see ee ees oh ao eh 1041, 1061, 1064, 1087 
LOPr esti oD gu CUsbOUlel as eee chat tae tee ereege er = = be 1139, 1170 
Inducing and receiving discriminations 2 (f)......----------------- 861 
“Multi-Million Dollar Profit-Sharing plan’? coupon books- ---- - - 829 
Disparaging or misrepresenting competitors or their products: 
Competitors— 
Relabilityasmdsstian dings 5. 5 eee ee eet keene 482 


Solvency and financial responsibility __.---.------------------ 532 
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Page 

Disparaging or misrepresenting competitors or their products—Continued 

Products— 
Coniparative mente. LAE eee Soe Ne 90, 147, 149, 162 
Compositientaccut sess ee Se eee 147, 149 
Let ehcp uate -k. 3 Lb she spe Lee eae Ree a nese ele Alpiea eee Bia See 2 Spee 147, 149 
ualities, properties or results— 

fe (Cleans oot OG RS Oe See ei Se 147, 149° 
Medremalshealthtull #235220) = a ees See eee eae 532 
Owalit yore eee Sa enna ae ae oa aoe ees 147, 149, 482 
IVesutisaes shaeen eset ae Heil See eS se eee 147, 149: 
SENSU N Caan, Sie a a Ate nha = ee ae Bt re 5S Racal i 147, 149, 643 
Dividing territory in price-fixing program. (See Combining, etc.) ._____- 482° 

Doctor’s part in product, misrepresenting as to. (See Misbranding, etc.; 

{Leama pena S Fe aa ol ira sere tC) SR care le ene ee 361 
Domestic: foreign products lacking marking Aeceplediast se a= tee 847° 
Durability of product, misrepresenting as to. (See Advertising, ete.; 

Misrepresenting- directly, ete.)2.=_ = -2e_ SSeS ee 263, 279, 296, 568. 
Earnings or profits, misrepresenting. (See Advertising, etc.; Offering 

ideceptive rete.) Securingeagents» ¢te))==s=255 se. eee ene 1, 454, 817 
Economic conditions, change in, as involved in dismissal of price dis- 
COMME VE SVEN KOS Me CLC LEO 0) CNG Fe EE a Rp cee ey 11389’ 
Economizing qualities of product, misrepresenting as to. (See Adver- 
Pitisin p* dhe) sel < eae tet if AA Ole BRITT bh 279, 643. 
Employees of competitors, enticing away. (See Enticing, etc.)_._________ 532° 
English coat of arms: sanction of unauthorized use would ignore spirit 
Of international ConventionvoilGS4ee aos sew acen se a ae eee 755- 
Enticing away competitors’ employees— 
Through— 
Circulating false and disparaging statements___/______________ DoZt 
Offering financial and other advantages______________2_____u.- ER Vp 
Evidence: 
Greater weight of, as involved in dismissal of complaint. ______ 1144, 1152" 
Views of scientific witnesses as outweighing evidence to contrary____ 179 
Weight of, as failing to sustain charge of lack of safety of cosmetic 
PTE PAT AON See ee SAAS TNO ES Oy RA ae 1077 
Weight of as not sufficient to sustain charge of price conspiracy and 
TTLODNO PO ly epee Ay 9 ge ae eee plies, enya ER 1114. 
Exclusive dealing in violation of: 
Sec. 3, Clayton Act. (See Dealing on exclusive, etc.)____-_______ 1238, 861 
Sec. 5, F. T. C. Act. (See Combining, ete.; Dealing on exclusive, 
CUCL RSs ts et ee FSU A ee series Se OE IO ie et 482° 
Exclusive dealing contracts with distributors, cutting off competitors’ 

access to market through. (See Cutting off, etc.; Dealing on exclusive, 

Stes) SUE aro sas Oe re eee a. NT 861 
Expert testimony: as refuting alleged lack of safety of depilatory prepara- 

ULOTISS Se Se ES en > ae Se Silly in geet A ORE TI 1077 
Export-import, misrepresenting business as. (See Advertising, etc.; 

Misprepresenting business-status) 00s a oes A ee, ee BE 671 
Facilities and services, discriminating as to, as alleged. (See Discrimi- 

nating Mm-price)_ JS) C4 Tae AG aS Be 1041, 1061, 1064, 1087, 1139° 


Failure to make material disclosure. See Neglecting, etc. 
Failure to reveal ingredients of hair dye as not constituting false advertise- 
ments by reason of potential danger________2/___ 2-2) 936. 
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Page 
False advertising. See Advertising falsely, ete. 
False advertising: innuendos and suggestions as involved in______-______ 920 
False trade name: contradicted rather than qualified by additional words__ 542 
Federal agencies, Commission policy of cooperation with, as concerned in 
dismissal of complaint involving jurisdiction also under Insecticide, 

Huncicide.and Rodenticide Act... 2 .- -2-- 0 eee ace te 1020, 1111, 1131 
Federal Communications Commission; misrepresenting certification by. 

(See Advertising, etc.; Misrepresenting business status.) ______________ bP SlG 
Federal Trade Commission Act, unfair methods of competition, etc., in 

violation of. See Unfair methods, ete. 

Fire-resistant qualities of product, misrepresenting as to. (See Advertis- 

NE UG eee ee RE erly ol ek, Ree ey ee eta a ee 82 
Food and Drug Administration tests of cigarettes show great variation 

GHEMICODIMe CONTERG spre fe ey oe he ek Oe Ope 706 
Foreign, misrepresenting domestic, product as. (See Advertising, etc., 

MisbranGing .ete.)i= 4 as I. EEG Qaiea NO): Aga. wie 39 
Foreign properties and rights, misrepresenting as to. (See Advertising, 

etc Miashrandine ALC.) Spe <a SS oo Ee Ae Py 755 
Foreign origin: lacking marking as to, products accepted by public as 

CB LONCANESURDE 2 eae ee cae a ae, emg pe eg SRE Te 847 
Foreign source of product, failing to mark as to. (See Neglecting, etc.)__. 847 
“Formerly’”’: use of word, in connection with disapproved, and following 

new, corporate name, permitted for limited time__-_________-____. 2 _ 321 
Free deals, discriminating through__________-____----__--_-- 1041, 1061, 1064 
“Free’’, misrepresenting goods as. (See Advertising, etc.; Offering unfair, 

BS oe 2 Se ee ae re ee ee rene 133, 367, 682: 
Freight rate books: use of as incident to price fixing undertakings. (See 

CombiningMese.) seu gens Jo ieeermaih Die yh aig& lo viajes 1114 
Functional designations given purchasers: as not controlling indiscrimina- 

tion proceeding if competition established_-_.____--.--------------=5 379 
Furnishing means and instrumentalities of misrepresentation and decep- 

tion: 

Through— 
Supplying misleading reports re competitive products____--- 147, 149. 
Future price quotations, exchanging. (See Combining, etc.)_.-.-------- 482 
Future sales contracts and delivery undertaking: Combining to fix prices 

and hinder competition through. (See Combining, etc.)_-.--------- 1024 
Government indorsement or approval, misrepresenting as to. (See Adver- 

tising, etc., Assuming, etc., Misrepresenting business status) -__----- 542, 817 
Government connection, misrepresenting as to. (See Advertising, etc.; 

Assuming, etc.; Msirepresenting business status)-_..-..-_.----------- 542 
Group buying intermediaries, paying allowances to and through, unlaw- 

fully. aSeeiDiserminatinginsprice) Wis 29s0be a ol — Abetiet = 3 404 
Guarantees, misrepresenting as to. (See Advertising, etc.; Offering unfair, 

GLC>) Soe ee ERIE Sie EAI Te ater onion slou bore 8 694 
Gum trouble: preponderant weight of dental opinion as to_------------- 162 
“Hand carved”, misrepresenting product as. (See Advertising, etc.)-... | 133 
Harassment of litigants in needless reiteration through cumulative evi- 

dence should not be countenanced to establish factual basis for order__ . 861 
Healthful qualities of product, misrepresenting, as to. (See Advertising, 

etc.) 

History of Business, misrepresenting as to. (See advertising, etc., Mis- Be: 
454, 817- 


representing business status) --..------------------------------- 
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History of product, misrepresenting as to. (See Advertising, etc.; Mis- 
branding, etc:)2-—- Siar lecat ean ee ee 133, 223, 263, 279, 643, 671 
Hospitals’ indorsement, claiming falsely. (See Claiming, etc.; Using 
Mmisléadine16tcs) Sa 22 = f 2s See ae ees SO eee eR esea eee 361 
“House accounts”, discriminating as to. (See Discriminating in price)__. 1015 
Identity of— 
Business, misrepresenting as to. (See Advertising, etc.; Misrepresent- 
ing: Dusinessstatus)eesse Sess SEL Suites hate peels 967 
Product, misrepresenting as to. (See Advertising, etc.; Misbranding, 
Ober ee Sie a fa ae ek a i ee ee 223 
Illuminating qualities of product, misrepresenting as to. (See Advertis- 
ANOS CLC eae Mean n ae en ME oe: Tee oe bi ee a ae 133 
Imported, misrepresenting domestic product as. (See Advertising, etc.; 
IMisbramcine Nets xa Se ek ee Re ite ee 755, 1152 
Individual or special attention rendered clients, misrepresenting. (See 
Advertising, ete.; Offering deceptive, ete,)\ i 320 eset eee a tae 454 
Indorsement or approval of product, misrepresenting as to. (See Adver- 
tisine, sete? Claiming. etc:) Lata. $28 _ cee eee = ea ae pre eer ae 162° 
Inducing breach of competitors’ contracts with customers: 
Through— 
Circulating disparaging statements concerning competitors__-__- 532 
Offering credit for part payments made competitors________-___-_ 532 
Industry-wide basis, motion for recall of complaint and corrective action. 1122 
Infringement suits, threating, not in good faith. (See Coercing, etc.)____ 193 
Insecticidal qualities of product, misrepresenting as to. (See Advertising, 
(UO a ty) Sap ae ll a i SE ee ya ie ee ie nem ee fe tae ee 313, 671 


Insecticide, Fungicide, and Rodenticide Act, as vesting primary jurisdic- 
tion in Secretary of Agriculture, and dismissal of complaint__ 1020, 1111, 1131 
_ Interfering with competitors and their goods: 


Through— 
Instigating unfounded lawisults_2ej tile heasun tack dine sees ee 532. 
Intermediary, group buying: Paying unlawful allowances to and through. 
(See“Discriminatingsimiprice) == Sees Eee Eee teas 404 
International Convention of 1934, as prohibiting unauthorized use of 
English coat of arms, or simulation, with words ‘‘Made in U.S. A”... 755 
Innuendoes, as involved or considered in appraising advertising__________ 920 
Intimidating. See Coercing and intimidating. 
Iron, lack of, as responsible for anemia and other ailments____..________ 920 
Job and employment opportunities, misrepresenting as to. (See Adver- 
tising ,ete.; Offeringinfain@etc. )WeLee LHL petit in weitere Sree 454 
Job guarantee and employment service, misrepresenting as to. (See 
Advertising; ete: Offering unfair ,ete:) al an eiiiaG. ai wisewgr es _ se Biles 817 
“Jobbers’ discounts” to chain stores, discriminating in price through. 
(See Diseriminatingan price.) Sivisseeb sd wen. _ eh oe eden le oe 632 


Labeling products falsely. See Misbranding or mislabeling. 
Laboratory, dealer misrepresenting business as. (See Advertising, ete.; 


Assuming, etc.; Misrepresenting business status.)____..__._________ 244, 643 
Law suits, instigating unfounded, against competitors. (See Interfering, 

6bC.)\_ dob wi su eS Se ay ee ia tained Benen Hi eerste 532 
Licensing unpatented products unlawfully. (See Using patents, ete.) ____ 193 
Limiting distribution to member channels. (See Combining, etc.)___.___ 482 


Localized price cutting to restrain and monopolize trade. (See Com- : 
bining} etc.) . BL See ee veep Series 1114 
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‘ Page 
Location of business, misrepresenting as'to, (See Advertising, ete. ; Mis-:- 

representing business status, Misrepresenting directly, ete.) ._1.-__-. 574, 967 
Lottery devices, selling in commerce. (See Aiding, etc., Using or selling, 

OS R245). ap i a oh: SRN aT MEN Ei 1, 18, 25, 682, 808, 984 
Lottery devises or schemes, using or furnishing, as mleged custo 1096, 1106 
Lottery schemes: 

Desist order in case of disclaimers, including words vee due to such 
design may constitute’ __- =... -_ 1 = 5 ets Fie aetisgneS_. 46 
Desist orders should be sufficient to enjoin use of merchandise plans 
including disclaimers. __-—__--—4sabess4o-stieecour: 20 saitiegD. 47 
Only differences between orders of Courts and ‘Comneiaeian involve 
coristruction-of language. __--__20 == = Bante. obo. 47 
Remedy not intended to reach plans free of lottery element but 
which could be corrupted so as to be used therewith.___._________ 47 
Type of order adopted in 1942 intended to apply only to plans which 
might be used as lotteries, due to manner of packaging merchandise- 47 
Lottery schemes with disclaimers: remedy should reach variations which 

lend themselves to operation of lottery ___jesassu sp aeieed.__- 28 606 
Mail-order business, small individual: misrepresented as school. See 

Advertising, etc.; Assuming, etc.; Misrepresenting business, etc.) _.____ 454 
Mail order howe: ea e® in favor of. (See Discriminating in 

RCO D es 2S eee oe eee ee POO EES EP a 998 

National: Cost studies re discounts to_._.-_._.-__._ 42iizyo babe. 998 
Discriminating as to. (See Discriminating in price.)_______________ 1015 
Maker of product, misrepresenting as to. (See Advertising, etc.; Mis- 

branding, etc.; Using misleading, ete.) ...-.-..---2---4ssuuad sé 223, 553, 910 
Manufacture or preparation of product, misrepresenting as to. (See Ad- 

vertising, etc.; Misbranding, etc.; Using misleading, etc.)_-....-_--_-- 39, 133, 


215, 223, 361, 397, 568, 694, 735, 853, 910, 1152 
Manufacturer, dealer misrepresenting business as. (See Advertising, etc.; 
Assuming, etc.; Misrepresenting business status)._ 25, 263, 337, 574, 643, 1152 


“‘Massage’’: Meaning of word as used by dentists__._____.------+------ 162 

Medical expert testimony: as refuting alleged lack of safety of depilatory 
TCDATAUION. — na = eal Reo LT LEO oe 1077 

Medicinal qualities of product, misrepresenting as to. (See Advertising, 
Choosing misleading: CbC.) am sere op as a eR 162; 255, 


321, 346, 388, 447, 558, 579, 643, 836, 853, 898, 920, 936 

Meetings: As incident to price fixing undertakings. (See Combining, etc.) 1114 
Middleman, false claim of eliminating and of saving through direct deal- 
ing, misrepresenting as to. (See Advertising, etc.; Misrepresenting 


ISIE SSISLObUG meat ees aie es 2 2 ee. ee eae ere 1152 
Misbranding or mislabeling: 
As to— 
Business status, advantages or connections— 
Connections— 
BritisheRoyal: Warrant Holder. _— Se Sos tee be eee 755 
Wompositioniefproducte === Ses 22 a> soe eet s ee Le 361 
Wool Products Labeling Act--__-- 767, 794, 800, 855, 952, 1073 
Contentsyoproducts.—. oa. aes eae isd saa aa 223 
iishony, Oh prodich oan tan pe pe tusey ASL 223 
identity 10fsproGUctememe. so o7 25 - o ccc seas Sew. oh BSL) S 223 
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he ees or ee eee ia pie 
’ As to—Continued vty i Bue Geshe te oe ‘ | 
« Indorsements—. 9) 7) i > erika ae ieee 
B&G G08 SSe Mospitals..--2---2-s-s222ssss52252225227 ( 361 
Cy) “Manufacture -or préparation of prance ~---i--------- aves 39, 223, 568 
OCHO ee hs rs ne Ce rca Sa sensi les 361 
‘Qld or second-hand product being new_____-_--~------------- 223 
as .Properties and rights—. - 
Foreign. ~~ - + AMMEN CLES SE Lc UCT LR caer Atel is ed —~* Loo 
-_ Qualities or properties of produet— 
PATIUIMIRGeZGUs? bie SIRIKs RP er ea ae 49 
VS 2 Water-proofing.--. ----===- bs a = a ON ae SO ee 152 
' Scientific or other relevant acta oe ORGS: Die BEADNEIE oe ee. ae oe 568 
_ Source or origin of product— ie 
Domestic product béing’imported___~.) = -2 2 = _ 22 2a et 755 
Maker! Waa 6) TOU RL OF QU AOS or Ly oe Oe 223, 553, 910 
Place— 
Roreignvinceneralac o> We se A SOE RY 2 eee 39 
Wool Products Labeling Act... 2.1.2 -L¢ 2222 800, 855, 952 
Misrepresenting business status, advantages or connections: — 
As to— 
Authorized distributer <.— —- 2 sr 454, 967 
IBONdedEDUSIMESS Aare teen ne SERA Mien yb, CORD E Eee ees Soe ee 
s Branch oltices sks Gt BEM sSu ae ITT! Bett) ON BE RI oe 
Conneetionse 2 22/24 el 21. ee i ES IS ee REY 2 
Dealer being— 
Chemical concern or engineers_._)-__ 2 2) 2 2 263 
Laboratory. 2s eu Mog 2 IOS a CRISES Ys cake 244, 643 
IM atufacturern: «tet ality ee se 25, 337, 574, 648, 1152 
+ <Directidedler sa ving ut BESTS MO DETTE Seri Totes gts 1152 
Fietitious: collection. agency # #22 014i Bas oer ee 2 2S eee 643 
Goverment: connection S005 Ui) Dae ee 10 e y Bee i sae 542 
Government indorsement or approval_______=________________ 542 
Federal Communications Commission____________________ 817 
History iof, business.i_ St Ss geesiUy Tait OUT 50 Se 454, 817 
TUXPOLb=LMLp Obes i oes a nn Lee ee 671 
Laden tity: Suet wetet Se eee Cee Oaks NS heer 8 es ns 967 


Individual or private business being educational, religious or re- 
search institution— 


Institute! 223 eae “Se os BR eer CORT ee 321 

Researchmounds tloneces<pen ne a ee eee a 321, 558 

SONOS eee On oe eee BOs TO BME 454 
Loca tiger tense ont. ot cn en eee ee 138, 574, 967 
Nature of business=2g0naie) 10 PRA Oy ae: alain eee, 263 
Organization and Operation. ____-__1______ = Sesto? + 7” 967 
Personnel or stato a eens ate fy Leet sere rs 253, 268, 454, 643 
Plont orvequipment.ceee.~ + o< cna. =< =) UOOI Ome 454 
Quslificationss .22) cae. be Bes SOOT Ioo se 671, 817 
Reputation, success-or standing ..........-290>01g 10 wae? | 817 
Stock, ‘product or servie@cees ee. seat--5 Tena 1 See 107 


Time in business 671 
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Page 
Misrepresenting directly or orally by self or representatives: 
As to— 
Business status, advantages or connections— - 
Be AORd ve Saekee Rese e eles eee st ibee acne a teeeee ee 574 
Wemer hemie wmsnulachurer——- sees ee ee 574 
HOCRUOH IES. He eee eee ee ee ees ee ee ie Pe 574 
IREESOUNEI On SUN aa stat Ae ana ae Sal an eae eee 253, 263 
Comparative merits of product.._._.._..___._______ 147, 149, 253, 568 
COMpPetuive: producys= a ee was Sa ea Ses eyes he 147, 149, 643 
Competitors and their produciss @ uae ee 532 
Individual’s special selection or situation. ~__.__-..__~-_-_____ 253 
Wldsprcotic. Deine iowa a= een ee Ve eee Sat ae 253 
TIC OS See meen ne SOE ener eur cier . SeeMe en Cee IA, eee 253 
Qualities or properties of product— 
Dari ye ene ee ee On ete Or A ee 568 
Medicinal, therapeutic, remedial and healthful__________-_ 532 
Scientific or“other relevant facts_ 22.2. 222._- 222-22. 532, 568, 643 
Source or origin or product— 
Walkera sie nates SNe SaaS ee a ee, Se eee 553 
SpecmskomtiniPatonorse ses ets Sts Se ee a eee ee 253 
Suiecess, wse-or Btandiue ul product. ._-"-=-* 5-2 sees 253 
Remus An Condi biGuse Ds eee eS SATS! he a ee 532 
I USoL Asie t, ca zt MGS Wake on Shain eater, ae eye tg hat gl Le che eel yl ees 568 
Misrepresenting prices: 
As to— 
Pxacoprated, tictious beinp repiltar= "20 _ 2. SU ea se Tae 253 
pu Onic-Cengsoatles: sam ee tees heey en oe precarien peri eer t 774 
Re tualebemiciwiOesdtle=o a ssa soo Soe eee eee oe aes ae 107 
tisuaitbeimne-specialieduced mite TORS Sse oe esses 253, 694 
Monopolize trade, combining to. See Combining and conspiring. 
Monopoly: evidence as not sufficient to sustain charge of.___-_-_------- 1114 
Moot: question at issue as become, as involved in dismissal of complaint_._ 1152 
“Multi-million dollar profit-sharing plan’? coupon books, discriminating 
(uacuchie wi Scceiscruminatime in price) se sese. 22-2. 22S A See ee 829 
Multiple charges in price discrimination complaints as involved in dis- 
Braden Shes See EE pee Ss ELSES 1041, 1061-1064 
Name of product, using misleading. (See Using misleading, etc.) _------- 49, 
152, 361, 388, 568 
Nature of: 
Business, misrepresenting as to. (See Advertising, etc.; Assuming, 
étie.; Misrepresenting business status))_ 22025. 22_5us t222----4-2_= 263 
Product, misrepresenting as to. (See Advertising, ete., Using mis- 
leading wetcerttay os. Haag 2 ater te 133, 268, 279, 296, 671, 682, 786, 1032 
Neglecting unfairly or deceptively to make material disclosure: 
As to— 
Composition of product— 
Wool Products Labeling Act___------ 767, 794, 800; 855, 952, 1073 
New-appearing product being old or secondhand - - - i oy itp oerhO7,2026 
- Qualities or properties. of produet— 
ATE reCHOs 71a al tones see e ines eee 4 ie eee 49 
Sais; 3 See a ee ne oo ee eee 179, 244, 388 
Source or origin. of produet-—-.......--- ; 
Forcigni pene domestics... .-.-.--=-----.-+--+--4----+-- 847 
WoolsproductsmlabelmevAct. 25-2222 3---—-=-=<2=-~ 800, 855 
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New-appearing product being old or used, neglecting to reveal. (See 
Neglecting, ete.)-----_---------------------------------------+=+ 107, 626. 
Nicotine: : 
No known process which it may be reduced in cigarettes_---------- 706 
INGtia GEerpAciwulC: AGONY. s= = 55 2 eee ee ee eee 706 - 
Not practically possible to maintain consistency in cigarettes__------ 735 
Nondisclosure, deceptive. See Neglecting, etc. ; 
Nonfading qualities of product, misrepresenting as to. (See Advertising, 
TRON © op eg eS ig a ee ee pen eee ee ee 263, 279, 296 
“Notice to purchasers’: as not sufficient to cure lottery merchandising 
SGHOTIGMNER Mes tet LineyStaow oh Piers Lily 2 aS ek ee 808 
Obliterating law-required marking. (See Concealing or obliterating, etc.) 800 
Offering deceptive inducements to purchase. (See also Unfair methods, etc.) 
Through representing or offering, falsely or misleadingly — 
ManmimesOheorad wated*ta= ie eo kos Seg eee ee 454, 817 
Meet Oodars teliy asa aire Sp ampmee fee Nate 133, 367, 682° 
(GHSTAMUCCS es. Ghee et oe a ee pee 694 
Individual’s special selection or situation__--__---------------- 253 
Jobsiandremployimentees. 2 hes oe ee eee 454, 817 
Limited: Ofersiorsupplyses SS. 3-2 955 ee ees 253 
Offers deceptively made and avoided____.--_.---------------- 694 
Opportunities In- product. OT SCLVIC6 so =~ a5 ae op ee ee 454 
IPrEMIUHSTARG PreMMUIN OMerS s— Ad. ae oes ee 367 
Re VUEMe-andere placements... a Se 694 
Sample; omerson order contormances.-- 2-6 =. 252-2 ee 58, 107 
Special ordlimited; offers =.=. ve hee ee Se a see 694 
flerme*and*conditions. 226256 22 ge 367, 532, 648, 817 
One iGemtiSaleg tem kei see x oer gs ee > a 774 
Undertakinegsin cenerahs...c eee es ge ey 454 
Office building, depicting misleadingly: charges of complaint dismissed 
STUO meee ete MARIO OS 2 oo te Se Sek he te 152 
Old product being new, miszepresenting as to (See Advertising, etc.; Mis- 
branding, etc., Misrepresenting, directly, etc.; Neglecting, etc.)________ 107, 
223, 253, 910 
“One-Cent Sales”, misrepresenting prices through advertising. (See 
Advertising, etc.; Misrepresenting prices, etc.; Offering unfair, ete.)_._.. 774 
Opportunities in product or service, misrepresenting as to. (See Adver- 
Histo ROL Cr AOMelinG KCLC:) ea Sook on oe Eee See ik, ame eee 454 
Oral misrepresentations by self or representatives. See Misrepresenting 
directly, ete. 
Order of Commission not as stringent or broad as that which respondent 
agreedito Inistipulabioneeesee es Sea). Bh ee mere eee tele, eee 861 
Orders for merchandise: percentage of push card advertising literature 
received: 22 See eee ea ea! let 0) ule in eee 682 
Orders of customers: inducing cancellation of. (See Inducing breach, etc.) 532 
Orders, misrepresenting conformance to. (See Offering unfair, etc.)_... 58, 107 
Organization of business, misrepresenting as to. (See Advertising, etc., 
Mistepresenting businessstebus)s 350 be siad Jods Sebi ees 967 


Origin or source of product, misrepresenting as to. (See Advertising, etc.; 
Misbranding, etc.; Misrepresenting directly, etc; Using misleading, 


Ste YS OT Ole nee ee a ee 39, 133, 223, 755, 910° 
Passing off product as another’ss....l.<2-4o0u ues 2c eee TOCeeee 553. 
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Page 
Patent rights, using unlawfully in price-fixing program. (See Using 
PRU Oee hy CCN eae ee ere eee ee eee ye ORE PTY 193 
Peat industry, trade practice conference rules for: acceptance of as in- 
Watvedcint dicstiicsal-o£ complaingee. — tenes cee eke MES 1162, 1168 
“Perma Plastic’’: 
“Exterior,” “Interior,” etce., charges of complaint as to, not sustained 
Snpeeuntit PECDCC sre rr thst mee Hen wae Ne Ve mele Nn = = 7 at ka 296 
Personnel or staff, misrepresenting as to. (See Advertising, etc.; Assuming, 
etc., Misrepresenting business status, Misrepresenting directly, etc.) ___ 253, 


263, 454, 643 
Pimples: stipulations that they disappeared following use of preparation 


JRO MPIC E OUI tote ee a ee en ery any Sere gee 898 
Place of business, misrepresenting as to. (See Advertising, etc.; Assuming, 
eur. Misrepresenting business Stabusjia June Sou nie see joke 133 
Place of business, using misleading depiction as to: ¥ 
Charces of complaint aismiissed a8 bOL.—- ==" ae ae 152 
Place of origin of product, misrepresenting as to. (See Advertising, etc.; 
Bicsbranding, chcoye ae reat er ais Saat ee eld ee in SUE RAS ea eng 39, 133 
Plant or equipment, misrepresenting as to. (See Advertising, etc.; Assum- 
ing, etc.; Misrepresenting business status) .._..._-.._._--_---_-2---_-.-= 454 
“Plasti-cote”’ 
As product name, charges of complaint not sustained as to_______-_ 279, 296 
As trade name, charges of complaint not sustained as to____________ 296 
“Exterior,” “Interior,” etc., charges of complaint not sustained as to, 
ils COUCALD. COSDCCES 2p peace 2 Leos Bsc ey jee Tee epee Sere 279 
Paints, charges of complaint not sustained as to, in certain respects__ 296 
“Plastic” paint: no findings made as to whether products might properly 
ICCLCELLCO LOWES. oe on ee yo 2 ERE SAI SESE OSE 263, 279, 296 
Plastic products, molded: articles applied to and characteristics________- 263 
Plastics: raw materials of, long used in protective coating industry__ 263, 279, 296 
Policing deviations from pricing practices. (See Combining, etc.)_------ 482 


Practices, unfair or deceptive, condemned in this volume. See Unfair 


methods, ete. 
Premiums and premium offers, misrepresenting as to. (See Advertising, 


GEC AU CTIRI RS: CLC) Se oe ee tn ee eae a te mit ele ee ie 367 
Premium offers, discriminating in price through. (See Discriminating in 

Lees ero. a. See ee Oe | Ss Se Se eee ae ee 1041, 1061, 1064 
‘Prestige’ customers, discriminating in price as to. (See Discriminating 

REO LICED eet See ane en ee ene a Ree See ere eee 1189, 1170 
Preventive or protective qualities of product, misrepresenting as to. 

GSCOPACCLbISIIO, .ChC.) eae ae ets Aenean ene teeter tt ot Sk 162, 643 
Price conspiracy: evidence as not sufficient to sustain charge of_.__------ 1114 
Price cutting, localized: to restrain and monopolize trade. (See Com- 

RR ECC eet ee sere Soe, f. tei Be Ee ees See ee Coe sees 1114 
Price differences: of less than 10 percent not considered in discrimination 

CASO ae rE TAOS We ee cen es ee ie taboo ek eae tae 632 
Price differences, and principle of ‘‘de minimis,” as involved in unjustified, 

ATICECOSEISSUCIES ae. as He eer iieureed seen Seog See el ee 998 


Price, discriminating in. See Discriminating in price. 
Price discrimination: responsibility of determining primarily entrusted to 
Commission, as decided by Morton Salt case__---------------------- 632 
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Price discrimination under sec. 2, Clayton Act. See Discriminating in 
price. 
Price filing: as incident to price fixing undertakings. (See Combining, 
CEC ee re oi ance toa aso ss Se eee Oe ee tore eee ae ae 1114 
Price fixing, concerted. (See Combining or conspiring.) 
Price-fixing through licensing unpatented product. (See Using patents, 


Ch) ee ee ys Sos ho aa ee re as oS ae ed eet 193 
Price lists and quotations, exchanging. (See Combining or conspiring.) 
Price misrepresentation, charge of complaint dismissed as to------------ 223 
Prices: charge of false advertising of, as not supported__--------------- 215 
Prices, misrepresenting. (See Advertising, ete.; Misrepresenting direct- 

Iv IVISTeDReSe MUI e -DIICeS) Seen soo oe cae ee me een a 107, 258, 694, 774 
Private controversy, motion based on, to dismiss price discrimination, 

complaint as not affording sufficient basis..._---------------5_ls--- 1069 


‘Product or trade name, using misleading. Sce Using misleading, etc. 
Product name: 


““Cello-Plastic” as charges of complaint not sustained as to-..------ 263 
“‘Plasti-cote”’ as, charges of complaint not sustained as to-_--------- 279 
Prominent persons, claiming indorsement by. (See Advertising, etc.; 
@lsimingweceh asec co. a. oa en ec Se le eee ee Reese ee 706 
Product name, using misleading. (See Using Misleading, etc.)_-------- 49, 152 


361, 388, 568, 1032 
Properties and rights, misrepresenting as to. (See Advertising, etc., Mis- 


brandina get Heese sie titan Wpeb in soenets sho ee aes 755 
Public acceptance of rayon products as made of natural fibers___._._-_-- 952 
Public preference for: 

Buying frommnianufacturersssdiccvi oc Sun ews seated oe LU 25 

Products of domesticmanutachures+.-2os-assceecanan ose ee Sane 847 

Silk over rayon sproductsas sass ot Jue eee eee co ieone epee 952 

Puffery: advertising as, and unlikely to deceive__._......_.--.-.-__----- 162 
Qualifications of seller, misrepresenting as to. (See Advertising, etc.; 

Misrepresenting business scatus.) = bol esssc se Sel bs ee ee eae 671, 817 


Qualities or properties of product, misrepresenting as to. See Advertis- 

ing, etc.; Misbranding, etc.; Misrepresenting directly, etc.; Neglecting, 

ete. 
Quality of competitor’s product, disparaging. (See Disparaging, etc.)... 482 
Quality of product, misrepresenting as to. (See Advertising, ete.). 107, 367, 397 
Quantity rebates, cumulative annual: discriminating in price through. 


CSccmDiseriminatingsim: price, eo. seen kets beeen Cele e ee oe eee 632 
Radio tubes: 
Inability of public to distinguish from ‘‘rectifiers’”__.._.___________ 397 
Public understanding as to effect of number in set___.____.__.____- 215 
Rayon products: accepted by public as natural fiber_..-.__..._________ 952 


Rebates: discriminating in price through. (See Discriminating in price.) - 632, 


: 1041, 1061, 1064 
Recall of complaint, motion for, and for consideration of matter involved 

on industry-wide basis 
“Rectifier” tubes: inability of public to distinguish from “receiving tubes”. 397 
Refusing to sell to non-members. (See Combining, etc.; Cutting off com- 
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Representations: if false and misleading discontinued, but truth thereof 
insisted on, as requiring cease and desist order_______..-.-.____-_-L- 279 
Representatives or agents, securing through false and misleading repre- 
sentations. (See Advertising, etc.; Securing agents etc.)_.___._-_____- 367 
Resale prices, fixing, observing and enforcing dealer. (See Combining, — 
ECO) Re Be Sle | at a ee Eee CUR UNNE aN try? BNE eee I a CP 482 
Research institution, misrepresenting private business as. (See Adver- 
tising, etc.; Assuming, etc.; Misrepresenting business status, Misrepre- 
sentinadinectlyAetel) ie. eelteme teat ayhlee Saat atb oehiee yt ee te 321, 558 
Retail prices, misrepresenting as wholesale. (See Misrepresenting 
OBICES!) cae! Bae See "te ete oe PL Ee ee Le Cea bei a gs 107 
Returns, delaying or withholding. (See Delaying or withholding, ete.) _- 58 
Returns and replacements, misrepresenting as to. (See Offering unfair, 
Ce ee he ge a Ng ye SS Bt dal me re 694 
Rhubarb root and senna: potential danger not sufficient to require affirma- 
PIVeIOISClOSsIITe Scat ae SS ae mend he aes 6d. etwas celal et 579 
Royal Warrant insigne: absolute prohibition of use of, necessary to 
Pi tng ockiatt Asn eal Ss mei ee tely to) hl gio fm wn dig dal epee ls 459 
Safety of competitor’s product, misrepresenting as to. (See Disparaging, 
etc.,-.Misrepresenting) direetly; ete.) 2c scelce s4_ toedeesé_ ea ask 147, 149, 643 
Safety of product, misrepresenting as to. (See Advertising, etc., Neglect- 
TRO WCEC.)) 22 an iek tree ot ee Hh.) wpe Joes 47, 64, 179, 244, 313, 388, 936, 1077 
Sales contracts and delivery undertakings, future: combining to fix 
prices and hinder competition through. (See Combining, etc.)_____--- 1024 
Sample, misrepresenting conformance of product to. (See Advertising, 
ekerOtennoninigirnebé:) 22 A> 2s0 3 on te op een ee odie 58, 107 
Savings, discriminating through allowances for services and facilities, on 
basis of. (See Discriminating in price.) ___.._...-._.---.--- 1041, 1061-1064 
School, misrepresenting individual mail-order business as. (See Adver- 
tising, etc.; Assuming, etc.; Misrepresenting business, etc.)__._..------- 454 


Scientific or other relevant facts, misrepresenting as to. (See Advertising, 
etc.; Misbranding, ete.; Misrepresenting directly, etc.)_-90, 162, 179, 255, 313, 
321, 337, 346, 454, 532, 568, 579, 643, 671, 694, 706, 735, 853, 920 
Scientific witnesses; testimony of, as outweighing evidence to contrary--. 179 
Secretary of Agriculture, as having primary jurisdiction under Insecticide, 
Fungicide and Rodenticide Act with resulting dismissal of complaint... 1020, 


1111, 1131 
Securing agents through false and misleading representations: 

Misrepresenting earnings and profits..2.-2ss-2e.-4- ol seseed- siete 1 
Fer seamch, CON Gib ONnGe wes seas tae tee ee Sea eS ek ate 367, 682 

Senna and rhubarb root: potential danger not sufficient to require affirma- 
TIVieRGse OSURCk. ian, eee BAe eae oe ee asta st een e2u 579 

Service fees to buyers’ corporation, unlawful payment of. (See Discrimi- 
MawMoMinepINGe aon o. aoe Doel eet rebate aE SS Cees ee oe 404 

Services and facilities, discriminating in price through. (See Discrimi- 
NHAbiMep Msp RCey Hysteria eel tees x 1041, 1061-1064, 1087 
Silla public preterencedionever TayON- 2 a aeanseoe ome a Saab Sete 952 


Smoking tobacco: 
. Tarry substances in, have irritating effect on mouth and throat 
TMETIMOT ATI COME Mpa whens Barer, Set wen ielpeeren rw carey le 3 Sh es ele 735 
Temperature of smoke governed by length of stem of pipe---------- 735 
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Source of product: 
Misrepresenting as to. (See Advertising, etc.; Assuming, etc.; 
Misbranding, ete.; Misrepresenting, directly, etc.; Passing off, etc.; 
Using misleading *et¢,) 998 2o2b aes 228 Se ee 39, 138, 228, 553 
Misbranding as to, under Wool Products Labeling Act. (See Mis- 
branding, etc.; Neglecting, etc.) .....-----------+ 767, 794, 800, 855, 952 
Special or limited offers, misrepresenting as to. (See Advertising, etc. 
Misrepresenting directly, etc., Offering unfair, etc.)_-__.------------ 253, 694 
Special selection, misrepresenting as to individual’s. (See Advertising, 
etc., Misrepresenting directly, etc., Offering unfair, etc.).._------------ 253 
Specifications: 


Designing to exclude competitive products. (See Combining, etc.)-. 1114 
Standardizing product and, incident to price fixing program. (See 


Combining s6be.)-ierct tek Soe tee eee ee ee 1114 
Standardizing product and specifications, incident to price fixing program. 
(SeexComibining web) Bere es Pere ea oreee rer Ee at  e 1114 
Statistics: exchange of, as incident to price fixing undertakings. (See 
(Ola ca sob evr TONS een ee eee ee were st eo Ae 1114 
Stilbestrol: not effective, as claimed, in cosmetic__.--..---------------- 447 
Stipulated order, as involved in subsequent course of Commission pro- 
CEC CINE SRR 7s AI Seg PTF Ses LR SPS FS OT, SL SOS ae , 861 


Stipulation policy, complaint dismissed for failure to conform to_--_-_-- 1096, 1106 
Stock, misrepresenting. (See Advertising, etc., Misrepresenting business 


BU GUS) Sree A RUE OS er) ALLS SIC TOE EL Os TSE re 107 
Success or use of product, misrepresenting as to. (See Advertising, etc., 

Micrepresentinpudinectly, -6te)) <2 te eee cee ee ee 162, 253, 671 
Suggestions; as involved or considered in appraising advertising_.________ 920 
Surplusage in price discrimination complaints: as involved in dismissal 

OL ie eee a oer a elated ios ANE PRE EE Ty OE) YD Se Pe 1041, 1061, 1064 
“Survey”: implication of word as used in advertising___.____._..._______- 162 
Symptoms, misrepresenting es to. (See Advertising, ete.)_..__._.-___-- 162 
Teeth, effect of product on: charges of complaint dismissed as to_______- 162 


Terms and conditions of sale, misrepresenting as to. (See Advertising, 
etc.; Misrepresenting directly, etc.; Offering unfair, etc., Securing agents, 


eles ema sii ae Listt eliG ania ace Sale aa J 367, 532, 643, 682, 817 
Testimonials, misrepresenting through misleading. (See Advertising, etc.). 706 
Tests, misrepresenting as to. (See Advertising, etc. Misrepresenting 

Ginectly ebca icq eho Rh sarie Wyn heoter in IMA Set et sie OTIS es eee 568 


Therapeutic properties of product, misrepresenting as to. (See Adver- 
tising, etc.) 


Threatening infringement suits, not in good faith. (See Coercing, etc.)-_ 193 

Time in business, misrepresenting as to. (See Advertising, ete., Mis- 
represen tingcbusiness: status) 224 1 wah ln Lane eae liee oe ue 671 

Tobacco, smoking. (See Smoking tobacco.) 

Trade-in allowances and prices, fixing concertedly. (See Combining, etc.)_ 482 


Trade-mark and patent rights; using unlawfully, in price-fixing program. 
(See Using patents, etc.) 


see eeecte ns deen Qld es Jie Toh see oe es 193 
Trade name: 
“Cello-Nu”, as, charges of complaint not sustained as to___.__-____-_ 279 
“Cello-Plastic” as, charge of complaint not sustained as to_________- 263 
“Plasti-cote”’, charges of complaint not sustained as to_____________ 296 


When false per se, as contradicted rather than qualified by additional 
words 542 
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‘Trade or product name: 
As not employed by customers in finished product, and complaint 
COISTITIGS © C] ee eee Sa Pn ete ee os pes ee SUEY ate ee ee 1032 
Using misleading. (See Using misleading, etc.)_ 49, 152, 361, 388, 568, 1032 
Trade practice conference rules: acceptance of as involved in dismissal of 


COM PIA er eee es ee eee ee ee ne ee rey ee eee 1162, 1168 
Trade practice conference rules, proposed: as concerned in denial of motion 
b for corrective action on aicustryawide basise os eS ee 1122 
Trial examiner’s recommended decision: order disagreeing with._________ 898 
Tying contracts. (See Dealing on exclusive, etc.).____..._.________- 123, 861 
Undertakings in general, misrepresenting as to. (See Advertising, etc.; 
Oerivotdecepliue:: Col) sae tere Meee Et ee Se eee eee 454 


Unfair methods of competition and unfair or deceptive acts or practices 
condemned in this volume. See— 
Advertising falsely or misleadingly. 
Aiding, assisting or abetting unfair or unlawful act or practice. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or misleadingly. 
Coercing and intimidating. 
Combining or conspiring. 
Concealing or obliterating law required and informative markings. 
Cutting off competitors’ access to customers and market. 
Cutting off competitors’ supplies. 
Dealing on exclusive and tying basis. 
Delaying or withholding corrections, adjustments or returns. 
Discriminating in price. 
Disparaging or misrepresenting competitors or their products. 
Enticing away competitors’ employees. 
Furnishing means and instrumentalities of misrepresentation and 
deception. 
Inducing breach of competitors’ contracts with customers. 
Interfering with competitors and their goods. 
Misbranding or mislabeling. 
Misrepresenting business status, advantages or Osea sions: 
Misrepresenting directly or orally by self or representatives. 
Misrepresenting prices. 
Neglecting, unfairly or deceptively, to make material disclosure. 
Offering unfair, improper or deceptive inducements to purchase. 
Passing off. 
Securing agents or representatives falsely or misleadingly. 
Using misleading product name or title. 
Using or selling lottery devices or schemes. 
Using patents, rights or privileges, unlawfully. 
Unique nature of — 
Business, misrepresenting asto. (See Advertising, etc.; Misrepresent- 
ing. business status) oo 2-2. oA oa 2-22 seo - <2 -L-+-.--- 
Product, misrepresenting as to. (See Advertising, etc.) ------------ 263, 
279, 296, 313, 643, 671 
Unpatented products: Licensing sale of unlawfully, in price fixing. © (See 


Weing patents; 6te.)_-- 22-222 S--_--------2-- $2 -+------------ 193 
Use of product, misrepresenting as to. (See Advertising, etc.) 162, 253, 671 
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Using misleading product name or title: 
As to— 
Composition.of product... -n.--<se o gs =~ > = a 361, 786 
Indorsements— 
5 Kale oe 1 ns ae SS Se one se eee 361 
Manufacture or preparation of product____------------------- 568 
WOCtOREe = ele Se oat oe Se ee ee ee a Sed 361 
MNase IO Ona PTO CUCU ae t= eee ee ee 786, 1032 
Prices— 
HON O-CONtISRICS yet Se ee ee T74 
Qualities, properties, or results of product— 
PATITIaITCEZC= tm ete oe = ee se So Sea ea ae 49 
DUT AUTGY. oe a oo ee hl Sa ate er er ee ee 568. 
Medicinal! 2" (22. -So5 5 hoo ees oe eee ee ee 388 
Wisiter-proofing 35,5 5=— 5 - Sih eee ee eo ee 152 
Source or origin of product— : 
INGA = a ae oi Le ee eS See Se ee eS 910: 
Using or selling lottery devices or schemes— 
Selling lottery devices__..._.------ 1, 18, 25, 606, 682, 808, 984, 1096, 1106 
UWeine inmerchandising- 9.6 05 Sait weet 25, 984, 1096, 1106 
Using patents, rights or privileges unlawfully: 
To— 
Divert trade in, or exploit sale of, unpatented products_____-__- 193. 
Fix prices through licensing agreements exceeding patent monop- 
Oise SERS Seat See Soon Bee ee eee tee ey Seas 193. 
Fix resale price of unpatented part, in patent combination system _ 193 
Value of product, misrepresenting as to. (See Advertising, etc.)__-_-___- 367 
Vending machines, discriminating in price in favor of operators of. (See 
Dis erin a tines Mu prices) a2 2 396 5 rere, ee ade oe eee 1041, 1061, 1064 
Wartime conditions: as involved in dismissal of complaint-_-__-__ 1185, 1164, 1170 
Wartime controls: as involved in dismissal of price discrimination com- 
[ONES NON Bae Ses ees ee A ee en ae ONE Oe eee ee wee Sees: See ee ee ne 1069 
Waste of government funds in needless reiteration through cumulative 
evidence should not be countenanced to establish factual basis for order_._ 861 
Water-proofing qualities of product, misrepresenting as to. (See Ad- 
vertising, etc; Misbranding, etc; Using misleading, etc.)_._________- 152, 279° 
“Webster’s’’: 
Meaning of worduboupublican .ece ae ae 35 ene ee See ee ge See 223 
Use in title of dictionaries held not misleading and charge thereof not 
SUSUSINE Ms DY OVIGCH CO. aa. pee ee ee PN pee 223 
Weight of evidence: 
As failing to sustain charge of lack of safety of cosmetic preparation. 1077 
As not sufficient to sustain charge of price conspiracy and monopoly_. 1114 
Wholesalers: discrimination among as not established__________________ 379- 
Witnesses: testimony of scientific, as outweighing evidence to contrary_-_. 179 
Wool Products Labeling Act: 
If deviation result of unavoidable manufacturing variations_______- 1073 


Misbranding in violation of. (See Concealing, etc.; Misbranding, 
ates Neplectine, ete.) 22s a: eee eee eee 767, 794, 800, 855, 952 
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Advertising falsely or misleadingly: 
As to— 

Awards— 
Nation-wide contests:-<=<<5=--s250 22 se 1188 (7881) 
Business status, advantages OF COUMECTIONS 2-2-2 one 1242 (8028) 
ACELCAILATION@ Fanner nat = os EIEN anes 1207 (7935) 
Correspondence school being college or institute... 1191 (7891), 
1202 (7924), 1207 (7935), 1211 (7947) 

Dealer being— 

imnponver a sn ee ee ee 1199 (7917), 1228 (7991) 
Manutacturers === ee “2 2-< te ~72 eax eee = te eee 1190 (7888), 
1190 (7889), 1215 (7958), 1229 (7992), 1229 (7993) 

INGESeT yo sas¥ise- seen <9 Nera Noe ae pate 1204 (7929) 

Reet =< = 5+ samen nds emenrr ene OA 1232 (8000) 
Licensed by State Government---_-_-2---__-_--_-__- 1207 (7937) 
Localsbranchesss*s=seses-serercer etl eee 1210 (7943) 
Orca eration ==—sree a a an nr AD aes SE ee ee 1207 (7936) 
Personnel or staff_._...__ 2 1202 (7924), 1207 (7935), 1235 (8010) 
Private business being— 

ESS CIIG OTE en etm os SEO een R ee ep eee 1192 (7895) 

dstiturbiorse 22 eee ae oT Aer ie Pd a es eg” 1197 (7913) 
Producer status— 

Diamond Cutbersseses aoa rs ee ees a eee ee 1228 (7991) 
Qualiicationd==ses=nacrn> Sees = Fer As os Beene 1211 (7947) 
Regional branches=--ss2ssscmar aaa nes Set Pla ce 1211 (7947) 
Size Anes POrtancve= esac nests eee ee er 1208 (7939) 
Source— 

LEVGY ety ect © Syiepe bd pe pean gare pensar SET Nee a op 5 1213 (7952) 
OMdque sha bute =r ee ae 1223 (7977), 1235 (8009) 

Cerbification-of products sss Ss se eres eee .. 1182 (3894) 
CWombpimtation Omens see oo nt ee = ar ee nee 1203 (7927) 
Woniparahive-mertts=-=25525"" S25 =e oa Reh ee eee ee 1177, 

1185 (7874), 1193 (7898), 1200 (7919), 1200 (7920), 1212 (7948), 

1212 (7949), 1215 (7958), 1221 (7974), 1239 (8018), 1240 (8021), 

1241 (8024), 1242 (8027). 

. Diane pichona ===" aan shen foes PST uaa 1190 (7890) 
Comparative prices ===" s=2e a= tan 2 40 oh eo ee ne ee 1190 (7890) 
Competitive productse2) oss 022s 5.52 op. oa ee 1181, 1200 (7920), 

1221 (7974), 1228 (7991), 1230 (7995), 1237 (8014), 1237 (8015) 
SOMPOSION Maes Hen aan eee ee nN a Se eee oe eee We, 

1184 (7871), 1189 (7885), 1189 (7886), 1191 (7893), 1192 (7894), 

1192 (7896), 1199 (7916), 1199 (7917), 1202 (7925), 1206 (7934), 

1212 (7948), 1212 (7950), 1217 (7965), 1218 (7966), 1218 (7968), 

1219 (7969), 1221 (7974), 1222 (7976), 1234 (8006), 1237 (8015), 

1239 (8020), 1240 (8021), 1243. 

Golds. A- Senses Sapee sae yen eke oe ee san 1208 (7939) 
SCC IG ae ee AR ee Pape AEE ee Oe icin 1239 (8020) 
GN VIG saeeee come eee ee a oe alae o's 1239 (8020) 
Content — eee re See wn a eS 1205 (7930), 1207 (7935) 


Domestic products being imported__--------- 1188 (7884), 1225 (7981) 
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As to—Continued 
Richi pic One eee ee ee ee ek eee ee ete ee eee 1210 (7948) 
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inspection, approval..____-__--.-----+.++-HSes=25- 1231 (7996) 
Guarantees, refunds, etc__-.._--------------- 1182 (3894), 1223 (7977) 
asteryee ener cas Aa aSan 3 - oe neo nes eee 1187 (7880), 


1191 (7892), 1200 (7920), 1209 (7941), 1215 (7959), 1233 (8004), 
1235 (8010) 1241 (8025). 


Orb Vn ee i ee ee Se ee ee ee 1235 (8010) 
Indorsements or approval of product__- 1177, 1222 (7976), 1238 (8017) 
Ghunches:and educatorsses ate Se eee 1207 (7935) 
MOCLOTSa) 8s ee ee ote nee Son Se ee ee Sea aa 1183 
Hospitalssa Asc - 225 2 NS oS as Sees Be 1210 (7945) 
MedicalwAssoCiablon== 2-2 2S 2 So et eee teem oo eee 1181 
Municipalities or States=.2=2----~--- pee eae 1199 (7917) 
IPA VSICIR US: op atewe e  e abs Ea Pe ace 1238 (8016) 
Stateovernments.-—_ = Se es ee te 1198 (7898) 
Wa SwGOVeMmIMent s2- ose. sre sae oo ee 1205 (7931), 1231 (7996) 
Manufacture or preparation of product_-__------------- 1188 (7884), 
1206 (7933), 1208 (7938), 1209 (7940), 1218 (7966), 1226 (7985) 
ATINY SpeCiiCa lols. a= - 28 ~ nie the Fao eee ee toe 1243 
Precision built 


SCARS See Se ee ed PO Soe as 1185 (7872) 

WapureOl: Producten] sees. 8 ee rae cee eee Cees 1192 (7896), 
1194 (7901), 1197 (7911), 1198 (7915), 1209 (7942), 1218 (7968), 
1234 (8006), 1243. 


BS VU DOS le ee Se ae ee ee ee 1181 
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Onponvagnitles 2 22. fo ee 1191 (7891), 1205 (7930), 1211 (7947) 
BIC Og sen es Ma Sree os ARE ee ene a ee en ae 1200 (7918), 

1214 (7956), 1226 (7985), 1235 (8010), 1239 (8020) 

(SOU Oxon gees ee oe ete eA ae 1211 (7947) 
Qualities, properties or results of product— 

S GiUE SIP ke ee ee OS CEN RRL NES ye 1187 (7879) 

ANIOISE PLC, PerMICIC Al = =- | se eee See 1199 (7917), 1209 (7941) 

Auxiliary, improving and supplementary_-_-_______ 1188 (7882), 

1197 (7912), 1229 (7992, 7993), 1230 (7994) 

Cleansin ges! so Sn a oes ao oe Pn ae ee 1181 

CGlOr-fast | Oe eMees Le so een aA alee” Sie Se Eee eae 1214 (7954) 

Cooling, .cefrigetatings 5. 22 +o... oo2+s anos enes oe 1222 (7975) 

Wosmetick 2 Je. ye ase UCL Ame ener Se 1234 (8007), 1287 (8015) 

TCG ONAN be 2 22 rate ease Soe ee Y cd ahey oe SNe FORRES Onn 1189 (7886) 

WDisease-t ree =... < Ra a a 57 Aachen rs parte Aaa mee ee 1207 (7937) 

Durability-or permanénce._-_.___. 2 222 ee 1182 (3433), 


1187 (7878), 1188 (7883), 1197 (7910), 1198 (7915), 1210 (7944), 
1212 (7948), 1232 (8002), 1233 (8003), 1233 (8004), 1234 (8005), 
1237 (80138), 1240 (8022), 1241 (8024). 
Dustproof oe aba an Pc sa na 1212 (7948) 
Beonomizing. 2 2 #) Autericre 3 take eee 1199 (7916), 
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Bunetionsal effectiveness ten Ueto 1185 (7872), 
1187 (7878), 1195 (7903), 1195 (7904), 1196 (7907), 1196 (7908), 
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1231 (7998), 1232 (7999), 1241 (8025), 1242 (8028). 
munchional operation..< See eta ien lo 1196 (7906) 
Insecticidal: 2220 2 2 2! bo A eee 1217 (7963), 1239 (8018) 
insulating. 45 = Aenean) eh tT feral af 1212 (7948) 
Medicinal, therapeutic, remedial and healthful_______ 1177, 1181, 
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